Navigating the 2024 Amendments to OPRA and Recent Caselaw
Special Interest Track (Central Meeting Room 4)

The panel will discuss how practitioners can navigate the amendments to the Open Public
Records Act that became effective on Sept. 3, 2024, as well as recent caselaw
developments in OPRA. We have three confirmed speakers plus the moderator, but we are
working on adding additional speakers, including a member of the Judiciary, an attorney
who represents Boards of Education, and the Executive Director of the Government
Records Council.
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1. Speaker Biography of CJ Griffin, Esq.



CJ Griffin, Esq., Partner, Pashman Stein Walder Hayden. CJ Griffin is also the director of
the Justice Gary S. Stein Public Interest Center at Pashman Stein Walder Hayden, which is
dedicated to a broad range of public interest impact litigation and appellate advocacy that
advances social, racial, and economic justice; protects civil liberties and constitutional rights; and
promotes an open and transparent government. CJ’s legal practice focuses on media law,
appellate advocacy, employment, criminal defense, and cannabis law.

CJ has extensive experience representing media companies, non-profit organizations, and
citizens in OPRA litigations. Several of CJ’s cases have resulted in important decisions from the
Supreme Court and Appellate Division, including Fuster v. Township of Chatham; In re Adoption
of N.J.A.C. 5:105-1.6(a)(1), Rivera v. Union County Prosecutor’s Office, Libertarians for Trans.
Gov’t v. Cumberland County, and North Jersey Media Group Inc. v. Township of Lyndhurst.

CJ has argued before the New Jersey Supreme Court more than 20 times and has worked on
more than 75 cases that have become published opinions. This includes regular appearances
before the appellate courts in an amicus curiae capacity on a variety of legal issues. In 2022,
New Jersey Monitor published an article titled "In praise of CJ Griffin, who fights to shine a
spotlight on N.J. government" that highlights CJ's OPRA and police transparency work.



2. Speaker Biography of Lauren James-Weir, Esq.



Lauren James-Weir, Esq.

Lauren James-Weir provides litigation counseling primarily in the areas of
First Amendment and media law and has played a significant role in advancing
media law in the state of New Jersey. She represents both media and non-media
clients in matters involving free speech, defamation, invasion of privacy, access to
records under New Jersey’s Open Public Records Act and the federal Freedom of
Information Act, access to meetings under New Jersey’s Open Public Meetings
Act, access to courtrooms, cameras in the courtroom, the Newsperson’s Privilege,
and legislative initiatives impacting the media. Ms. James-Weir serves as co-
counsel to, and a lobbyist for, the New Jersey Press Association. In these roles, she
has provided written and oral testimony in opposition, and in requesting
amendments, to legislation that would impede transparency in government or
otherwise negatively impact the media industry. She has also developed arguments
for and drafted legal briefs in numerous media cases before the New Jersey
Supreme Court in which the New Jersey Press Association was granted amicus
curiae status.



3. Speaker Biography of Vittorio S. LaPira, Esq.



VITTORIO S. LaPIRA, ESQ.
Vittorio S. LaPira (“Vic”) is partner with the law firm of Fogarty & Hara. Mr. LaPira is a
1998 graduate of the Georgetown University Law Center where he earned his Juris
Doctorate Degree. He graduated from Boston College in 1995, cum laude, with a Bachelor
of Arts degree in English. Mr. LaPira is admitted to practice in New Jersey, the United
States District Court for the District of New Jersey, and the United States Court of Appeals
for the Third Circuit. After graduating from law school, Mr. LaPira practiced in the fields

of commerecial litigation, construction law, and employment law.

Since joining Fogarty & Hara in 2003, he has represented boards of education in all areas,
including labor and employment matters, student discipline matters, special education
matters and construction issues, with experience at the trial and appellate levels in both
federal and state courts, as well as the Office of Administrative Law. Mr. LaPira is
currently a member of the New Jersey State Bar Association, American Bar Associations,
Bergen County Bar Association and New Jersey Association of School Attorneys. He has

also served as a Judge for the Bergen County High School Mock Trial Competition.

Mr. LaPira has given presentations on various topics for his clients as well as for the New
Jersey School Boards Association, the New Jersey State Bar Association, the Bergen
County, Essex County, Hudson County, Huntedon County, and Passaic County
Associations of School Business Officials, the Hunterdon County Superintendents'
Association, and the New Jersey Association of Pupil Services Administrators. His
articles, “Getting Sent to the Principal’s Office: An Overview of the Legal and Procedural
Issues Governing the Discipline of Students in Public Schools,” and “Out of the
Classroom: Informal Removals and the IDEA’s Discipline Procedures,” appeared in the
December 2013 and October 2024 issues of New Jersey Lawyer Magazine. Mr. LaPira
was named to New Jersey’s Super Lawyers: Rising Stars list, which was published in the

March 2014 issue of New Jersey Super Lawyers magazine.



4. Speaker Biography of Walter M. Luers, Esq.



Walter M. Luers, Partner, Cohn Lifland Pearlman Herrmann & Knopf, LLP

With decades of litigation experience, Walter Luers holds the well-earned respect of both bench
and bar. Having joined Cohn Lifland in late 2020, Mr. Luers leads the Firm's Open Public
Records Act ("OPRA") and the Open Public Meetings Act ("OPMA") practice. In addition to
OPRA and OPMA, he enjoys a successful practice in the areas of civil rights law and
commercial litigation.

Walters's reputation for successful representation of media organizations and other private
entities, non-profit corporations and individuals in cases involving access to public records is
well-established across the State of New Jersey. His cases have resulted in seven New Jersey
Supreme Court opinions, eight published Appellate Division opinions and dozens of other
decisions. For instance, Walter was lead Plaintiff's counsel in Paff v. Galloway, 229 N.J. 340
(2017), a landmark decision by the New Jersey Supreme Court that ensured public access to
electronically stored information possessed by state and municipal governmental bodies. Walter
also argued on behalf of one of the plaintiffs in Asbury Park Press v. County Monmouth, 201
N.J. 5 (2010), another seminal New Jersey Supreme Court decision which held that a
confidentiality provision in a settlement agreement with a public agency was void.

Walter is a "lawyer's lawyer," who represents individual lawyers and law firms, and serves as an
expert witness in selected OPRA cases. Additionally, he represents clients in complex
commercial and civil rights matters in state and federal court. He also provides pro bono legal
services to women in the United States who have been victims of arranged marriages.

Walter frequently presents seminars regarding OPRA and access to public records, before such
organizations as the New Jersey Municipal Clerks Association, the New Jersey Chapter of the
Labor and Employment Relations Association, judges and staff of the Office of Administrative
Law, and the Northeast Regional Tax Collectors Conference. He is also sought after as a panelist
with the New Jersey Institute of Continuing Legal Education and delivers private classes in
OPRA to law enforcement.

Walter clerked for the Honorable Milton Pollack, U.S.D.J., in the Southern District of New York
from 2000 to 2001.



5. Speaker Biography of Samora Noguera, Esq.



Biography of Samora Noguera

Samora Noguera is the Manager of the OPRA Unit of the Office of the Clerk of the City of Newark. He
received a Bachelor of Arts from the University of Pennsylvania in 2006 and J.D. from Temple Law in
2014. He clerked for the Hon. Siobhan A. Teare, J.S.C., in Essex and is currently licensed in the State of
New Jersey and admitted in the Federal District of New Jersey.

In 2016, he became an Assistant Corporation Counsel for the City of Newark. He has defended the City of
Newark in the GRC, Superior Court, and the Appellate Division on multiple occasions. In 2019, he became
counsel to the Office of the Clerk where he helped craft the City’s pre-litigation OPRA strategy. In 2023,
he became the Manager of the OPRA Unit and in this role, instructs various departments regarding their
obligations under OPRA.



6. S2930 Second Reprint of 2024 OPRA Amendments
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P.L. 2024, CHAPTER 16, approved June 5, 2024
Senate, No. 2930 (Second Reprint)

AN ACT concerning access to government records, amending and
supplementing various parts of the statutory law, and making an
appropriation.

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

2[1. Section 1 of P.L.1963, ¢.73 (C.47:1A-1) is amended to read
as follows:

1. The Legislature finds and declares it to be the public policy
of this State that:

government records shall be readily accessible for inspection,
copying, or examination by the citizens of this State, with certain
exceptions, for the protection of the public interest, and any
limitations on the right of access accorded by P.L.1963, c.73
(C.47:1A-1 et seq.) as amended and supplemented, shall be
construed in favor of the public's right of access;

all government records shall be subject to public access unless
exempt from such access by: P.L.1963, ¢.73 (C.47:1A-1 et seq.) as
amended and supplemented; any other statute; resolution of either
or both houses of the Legislature; regulation promulgated under the
authority of any statute or Executive Order of the Governor;
Executive Order of the Governor; Rules of Court; any federal law,
federal regulation, or federal order;

a public agency has a responsibility and an obligation to
safeguard from public access a citizen's personal information with
which it has been entrusted, or information that might reasonably
lead to disclosure of a person’s personal information, when
disclosure thereof would violate the citizen's reasonable expectation

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill is
not enacted and is intended to be omitted in the law.

Matter underlined thus is new matter.

Matter enclosed in superscript numerals has been adopted as follows:
1Senate SBA committee amendments adopted March 11, 2024.
2Senate SBA committee amendments adopted May 9, 2024.
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2

of privacy, or when the public agency has reason to believe that
disclosure of such personal information may result in harassment,
unwanted solicitation, identity theft, or opportunities for other
criminal acts; and

nothing contained in P.L.1963, c.73 (C.47:1A-1 et seq.), as
amended and supplemented, shall be construed as affecting in any
way the common law right of access to any record, including but
not limited to criminal investigatory records of a law enforcement
agency.
(cf: P.L.2001, ¢.404, s.1)]?

2[2.]11.2 Section 1 of P.L.1995, .23 (C.47:1A-1.1) is amended
to read as follows:

1. Asused in P.L.1963, c.73 (C.47:1A-1 et seq.) as amended and
supplemented:

"Biotechnology™" means any technique that uses living organisms,
or parts of living organisms, to make or modify products, to improve
plants or animals, or to develop micro-organisms for specific uses;
including the industrial use of recombinant DNA, cell fusion, and
novel bioprocessing techniques.

"Child protective investigator in the Division of Child Protection
and Permanency” means an employee of the Division of Child
Protection and Permanency in the Department of Children and
Families whose primary duty is to investigate reports of child abuse
and neglect, or any other employee of the Department of Children and
Families whose duties include investigation, response to, or review of
allegations of child abuse and neglect.

“Commercial purpose” means the direct or indirect use of any
part of a government record for sale, resale, solicitation, rent, or
lease of a service, or any use by which the user expects a profit
either through commission, salary, or fee. “Commercial purpose”
shall not include ?[using, distributing, gathering, procuring,
transmitting, compiling, editing, disseminating, or publishing of
information or data] the use of a government record for any
purpose? by %

(1)? the news media, or any parent company, subsidiary, or
affiliate of any news media, as defined by section 2 of P.L.1977,
€.253 (C.2A:84A-21a) ?[, or by] ;

(2)* any news, journalistic, educational, scientific, scholarly, or
governmental organization Z[, or by] ;

(3)* any person authorized to act on behalf of a candidate
committee, joint candidate committee, political committee,
continuing political committee, political party committee, or
legislative leadership committee, as defined by section 3 of
P.L.1973, c.83 (C.19:44A-3), registered with the New Jersey
Election Law Enforcement Commission 2;

(4) any labor organization;
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(5) any contractor signatory to a collective bargaining agreement
seeking information material to the enforcement of State or federal
statutes or regulations regarding, but not limited to, wage and hour
protections, workplace safety, or public procurement and public
bidding, including, but not limited to, requests for certified payrolls
or_information about all bids submitted in response to a public
procurement process subsequent to the deadline for the submission
of all bids for that solicitation;

(6) any employee, agent, contractor, or affiliates of any entity
identified in paragraphs (1) through (5) of this definition in this
section; or

(7) any non-profit entity, including organizations or individuals
qualified for exemption from federal taxation pursuant to section
501(c)(3) of the federal Internal Revenue Code, 26 U.S.C. 5.501(c)(3)
and section 501(c)(4) of the federal Internal Revenue Code, 26 U.S.C.
5.501(c)(4), when the entity does not sell, resell, solicit, rent, or lease a
government record to an unaffiliated third party in a way in which the
entity expects a fee? .

"Constituent” means any State resident or other person
communicating with a member of the Legislature.

"Criminal investigatory record" means a record which is not
required by law to be made, maintained or kept on file that is held by a
law enforcement agency which pertains to any criminal investigation
or related civil enforcement proceeding.

"Custodian of a government record" or "custodian” means in the
case of a municipality, the municipal clerk and in the case of any other
public agency, the officer officially designated by formal action of that
agency's director or governing body, as the case may be.

2[“Data broker” means a business that knowingly collects and sells
to third parties the personal information of a consumer with whom the
business does not have a direct relationship.]?

"Government record” or “record" means any paper, written or
printed book, document, drawing, map, plan, photograph, microfilm,
data processed or image processed document, information stored or
maintained electronically or by sound-recording or in a similar device,
or any copy thereof, that has been made, maintained or kept on file in
the course of his or its official business by any officer, commission,
agency or authority of the State or of any political subdivision thereof,
including subordinate boards thereof, or that has been received in the
course of his or its official business by any such officer, commission,
agency, or authority of the State or of any political subdivision thereof,
including subordinate boards thereof. The terms shall not include
inter-agency or intra-agency advisory, consultative, [or] Zor?
deliberative 2[, or draft]? material 2[, including notes generated and

used to prepare final reports, documents, or records.]?

2« abor organization” means any organization which exists and is
constituted for the purpose, in whole or in part, of collective
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bargaining, or of dealing with employers concerning grievances, terms
or_conditions of employment, or of other mutual aid or protection in
connection with employment?.

A government record shall not include the following information
which is deemed to be confidential for the purposes of P.L.1963, ¢.73
(C.47:1A-1 et seq.) as amended and supplemented:

information received by a member of the Legislature from a
constituent or information held by a member of the Legislature
concerning a constituent, including, but not limited to, information in
written form or contained in any e-mail or computer data base, or in
any telephone record whatsoever, unless it is information the
constituent is required by law to transmit;

any memorandum, correspondence, notes, report or other
communication prepared by, or for, the specific use of a member of the
Legislature in the course of the member's official duties, except that
this provision shall not apply to an otherwise publicly-accessible
report which is required by law to be submitted to the Legislature or its
members;

any copy, reproduction or facsimile of any photograph, negative or
print, including instant photographs and videotapes of the body, or any
portion of the body, of a deceased person, taken by or for the medical
examiner at the scene of death or in the course of a post mortem
examination or autopsy made by or caused to be made by the medical
examiner except 2[:

when used in a criminal action or proceeding in this State which
relates to the death of that person,

for the use as a court of this State permits, by order after good
cause has been shown and after written notification of the request for
the court order has been served at least five days before the order is
made upon the county prosecutor for the county in which the post
mortem examination or autopsy occurred,

for use in the field of forensic pathology or for use in medical or
scientific education or research, or]

for use by a legal next of kin, a legal representative, or an
attending physician of the deceased person, for use as a court of this
State permits, or? for use by any law enforcement agency in this State
or any other state or federal law enforcement agency;

criminal investigatory records;

the portion of any criminal record concerning a person's detection,
apprehension, arrest, detention, trial or disposition for unlawful
manufacturing, distributing, or dispensing, or possessing or having
under control with intent to manufacture, distribute, or dispense,
marijuana or hashish in violation of paragraph (11) of subsection b. of
N.J.S.2C:35-5, or a lesser amount of marijuana or hashish in violation
of paragraph (12) of subsection b. of that section, or a violation of
either of those paragraphs and a violation of subsection a. of section 1
of P.L.1987, c.101 (C.2C:35-7) or subsection a. of section 1 of
P.L.1997, c¢.327 (C.2C:35-7.1) for distributing, dispensing, or
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possessing, or having under control with intent to distribute or
dispense, on or within 1,000 feet of any school property, or on or
within 500 feet of the real property comprising a public housing
facility, public park, or public building, or for obtaining, possessing,
using, being under the influence of, or failing to make lawful
disposition of marijuana or hashish in violation of paragraph (3) or (4)
of subsection a., or subsection b., or subsection c. of N.J.S.2C:35-10,
or for a violation of any of those provisions and a violation of
N.J.S.2C:36-2 for using or possessing with intent to use drug
paraphernalia with that marijuana or hashish;

victims' records, except that a victim of a crime shall have access
to the victim's own records;

any written request by a crime victim for a record to which the
victim is entitled to access as provided in this section, including, but
not limited to, any law enforcement agency report, domestic violence
offense report, and temporary or permanent restraining order;

personal firearms records, except for use by any person authorized
by law to have access to these records or for use by any government
agency, including any court or law enforcement agency, for purposes
of the administration of justice;

personal identifying information received by the Division of Fish
and Wildlife in the Department of Environmental Protection in
connection with the issuance of any license authorizing hunting with a
firearm[. For the purposes of this paragraph, personal identifying
information shall include, but not be limited to, identity, name,
address, social security number, telephone number, fax number,
driver's license number, email address, or social media address of any
applicant or licensee];

trade secrets and proprietary commercial or financial information
obtained from any source. For the purposes of this paragraph, trade
secrets shall include [data processing] software, applications, and
code obtained by a public body under a licensing agreement which
prohibits its disclosure;

any record within the attorney-client privilege. This paragraph
shall not be construed as exempting from access attorney or consultant
bills or invoices except that such bills or invoices may be redacted to
remove any information protected by the attorney-client privilege;

administrative or technical information regarding computer
hardware, tablets, telephones, 2[and] electronic computing? devices,
2T or]? software 2[,]? applications, and networks [which, if disclosed,
would jeopardize computer security] 2or devices which operate on or
as a part of a computer network or related technologies within the
same, which shall include system logs, event logs, transaction logs,
tracing logs, or any logs which are reasonably construed to be similar
to the same and generated by the devices or servers covered within this
paragraph, which, if disclosed, could jeopardize computer security? ,
or related technologies;
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emergency or security information or procedures for any buildings
or facility which, if disclosed, would jeopardize security of the
building or facility or persons therein;

security measures and surveillance techniques which, if disclosed,
would create a risk to the safety of persons, property, electronic data or
software;

security alarm system activity and access reports, including video
footage, for any public building, facility, or grounds unless the request
identifies a specific incident that occurred, Zor? a specific date 2[,]?
and 2[a]? limited time period at a particular public building, facility,
or grounds 2, and is deemed not to compromise the integrity of the
security system by revealing capabilities and vulnerabilities of the
system? ;

information which, if disclosed, would give an advantage to
competitors or bidders, including detailed or itemized cost estimates
prior to bid opening;

information generated by or on behalf of public employers or
public employees in connection with any sexual harassment complaint
filed with a public employer or with any grievance filed by or against
an individual or in connection with collective negotiations, including
documents and statements of strategy or negotiating position;

2[information related to strategies or negotiating positions _that
would unfairly prejudice or impair contract negotiations;]?

information which is a communication between a public agency
and its insurance carrier, administrative service organization or risk
management office;

information which is to be kept confidential pursuant to court
order;

any copy of form DD-214, NGB-22, or that form, issued by the
United States Government, or any other certificate of honorable
discharge, or copy thereof, from active service or the reserves of a
branch of the Armed Forces of the United States, or from service in the
organized militia of the State, that has been filed by an individual with
a public agency, except that a veteran or the veteran's spouse or
surviving spouse shall have access to the veteran's own records;

any copy of an oath of allegiance, oath of office or any affirmation
taken upon assuming the duties of any public office, or that oath or
affirmation, taken by a current or former officer or employee in any
public office or position in this State or in any county or municipality
of this State, including members of the Legislative Branch, Executive
Branch, Judicial Branch, and all law enforcement entities, except that
the full name, title, and oath date of that person contained therein shall
not be deemed confidential;

that portion of any document which discloses the social security
number, credit card number, [unlisted] debit card number, bank
account _information, month and day of birth, 2any personal? email
address Zrequired by a public agency for government applications,
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services, or programs® , any telephone number or driver license
number of any person, or, in accordance with section 2 of P.L.2021,
c.371 (C.47:1B-2), that portion of any document which discloses the
home address, whether a primary or secondary residence, of any
active, formerly active, or retired judicial officer, law enforcement
officer, child protective investigator in the Division of Child Protection
and Permanency, or prosecutor, or, as defined in section 1 of P.L.2021,
c.371 (C.47:1B-1), any immediate family member thereof; except for
use by any government agency, including any court or law
enforcement agency, in carrying out its functions, or any private
person or entity acting on behalf thereof, or any private person or
entity seeking to enforce payment of court-ordered child support;
except with respect to the disclosure of driver information by the New
Jersey Motor Vehicle Commission as permitted by section 2 of
P.L.1997, ¢.188 (C.39:2-3.4); except with respect to the disclosure of
information included in records and documents maintained by the
Department of the Treasury in connection with the State’s business
registry programs; and except that a social security number contained
in a record required by law to be made, maintained or kept on file by a
public agency shall be disclosed when access to the document or
disclosure of that information is not otherwise prohibited by State or
federal law, regulation or order or by State statute, resolution of either
or both houses of the Legislature, Executive Order of the Governor,
rule of court or regulation promulgated under the authority of any
statute or executive order of the Governor;

that portion of any document that discloses the personal identifying
information of any person provided to a public agency for the sole
purpose of receiving official notifications;

a list of persons identifying themselves as being in need of special
assistance in the event of an emergency maintained by a municipality
for public safety purposes pursuant to section 1 of P.L.2017, c.266
(C.40:48-2.67), and their personal identifying information; [and]

a list of persons identifying themselves as being in need of special
assistance in the event of an emergency maintained by a county for
public safety purposes pursuant to section 6 of P.L.2011, c.178
(C.App.A:9-43.13), and their personal identifying information;

that portion of any document that requires and would disclose
personal identifying information of persons under the age of 18 years,
2[including names,]? except with respect to the disclosure of driver
information by the New Jersey Motor Vehicle Commission as
permitted by section 2 of P.L.1997, c.188 (C.39:2-3.4) or the
disclosure of driver information to any insurer or insurance support
organization, or a self-insured entity, or its agents, employees, or
contractors, for use in connection with claims investigation activities,
antifraud activities, rating, or underwriting, and except with respect to
the disclosure of voter information on voter and election records
pursuant to section 2[11] 82 of P.L. ,c. (C. ) (pending before
the Legislature as this bill);
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personal identifying information disclosed on domestic animal
permits, licenses, and registration;

structured reference data that helps to sort and identify attributes of
the information it describes, referred to as metadata, or any
extrapolation or compilation thereof 2, which shall include the SMTP
header properties of emails, except that portion that identifies
authorship, identity of editor, and time of change?;

New Jersey State Firemen’s Association financial relief
applications;

owner and maintenance manuals;

data classified under the “Health Insurance Portability and
Accountability Act of 1996,” Pub.L.104-191;

2[logs of telephone calls, emails, or texts:]? and

[ electronic or paper calendars for individuals]

any indecent or graphic images of a person’s intimate parts, as
defined in section 10 of P.L. ,c. (C. ) (pending before the
Legislature as this bill), that are captured in a photograph or video
recording without the prior written consent of the subject of the
photograph or video footage, as defined in section 10 of P.L. , c.
(C. ) (pending before the Legislature as this bill)2.

A government record shall not include, with regard to any public
institution of higher education, the following information which is
deemed to be privileged and confidential:

pedagogical, scholarly and/or academic research records and/or the
specific details of any research project conducted under the auspices of
a public higher education institution in New Jersey, including, but not
limited to, research, development information, testing procedures, or
information regarding test participants, related to the development or
testing of any pharmaceutical or pharmaceutical delivery system,
except that a custodian may not deny inspection of a government
record or part thereof that gives the name, title, expenditures, source
and amounts of funding and date when the final project summary of
any research will be available;

test questions, scoring keys and other examination data pertaining
to the administration of an examination for employment or academic
examination;

records of pursuit of charitable contributions or records containing
the identity of a donor of a gift if the donor requires non-disclosure of
the donor’s identity as a condition of making the gift provided that the
donor has not received any benefits of or from the institution of higher
education in connection with such gift other than a request for
memorialization or dedication;

valuable or rare collections of books or documents obtained by
gift, grant, bequest or devise conditioned upon limited public access;

information contained on individual admission applications; and

information concerning student records or grievance or
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disciplinary proceedings against a student to the extent disclosure
would reveal the identity of the student.

ZNothing in this section shall be construed to limit the
requirements to provide and make publicly available the
information pursuant to section 5 of P.L.1963, ¢.150 (C.34:11-
56.29) and section 5 of P.L..1999, ¢.238 (C.34:11-56.52).2

"Judicial officer" means any active, formerly active, or retired
federal, state, county, or municipal judge, including a judge of the Tax
Court and any other court of limited jurisdiction established, altered, or
abolished by law, a judge of the Office of Administrative Law, a judge
of the Division of Workers' Compensation, and any other judge
established by law who serves in the executive branch.

"Law enforcement agency" means a public agency, or part thereof,
determined by the Attorney General to have law enforcement
responsibilities.

"Law enforcement officer" means a person whose public duties
include the power to act as an officer for the detection, apprehension,
arrest, and conviction of offenders against the laws of this State.

"Member of the Legislature™ means any person elected or selected
to serve in the New Jersey Senate or General Assembly.

"Personal firearms record" means any information contained in a
background investigation conducted by the chief of police, the county
prosecutor, or the Superintendent of State Police, of any applicant for a
permit to purchase a handgun, firearms identification card license, or
firearms registration; any application for a permit to purchase a
handgun, firearms identification card license, or firearms registration;
any document reflecting the issuance or denial of a permit to purchase
a handgun, firearms identification card license, or firearms
registration; and any permit to purchase a handgun, firearms
identification card license, or any firearms license, certification,
certificate, form of register, or registration statement. For the purposes
of this paragraph, information contained in a background investigation
shall include, but not be limited to, identity, name, address, social
security number, [phone] telephone number, fax number, driver's
license number, email address, or social media address of any
applicant, licensee, registrant, or permit holder.

2 [¢Personal identifying information” means information that may
be used, alone or in conjunction with any other information, to identify
a specific individual. For purposes of this act, personal identifying
information shall include, but shall not be limited to, the following
data elements: name, social security number, credit card number, debit
card number, bank account information, month and day of birth, email
address, any telephone number, the street address portion of any
person’s primary or secondary home address, or driver license number
of any person.]?

"Public agency" or "agency" means any of the principal
departments in the Executive Branch of State Government, and any
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division, board, bureau, office, commission or other instrumentality
within or created by such department; the Legislature of the State and
any office, board, bureau or commission within or created by the
Legislative Branch; and any independent State authority, commission,
instrumentality or agency. The terms also mean any political
subdivision of the State or combination of political subdivisions, and
any division, board, bureau, office, commission or other
instrumentality within or created by a political subdivision of the State
or combination of political subdivisions, and any independent
authority, commission, instrumentality or agency created by a political
subdivision or combination of political subdivisions.

"Victim of a crime" means a person who has suffered personal or
psychological injury or death or incurs loss of or injury to personal or
real property as a result of a crime, or if such a person is deceased or
incapacitated, a member of that person's immediate family.

"Victim's record” means an individually identifiable file or
document held by a victims' rights agency which pertains directly to a
victim of a crime except that a victim of a crime shall have access to
the victim's own records.

"Victims' rights agency" means a public agency, or part thereof,
the primary responsibility of which is providing services, including,
but not limited to, food, shelter, or clothing, medical, psychiatric,
psychological or legal services or referrals, information and referral
services, counseling and support services, or financial services to
victims of crimes, including victims of sexual assault, domestic
violence, violent crime, child endangerment, child abuse or child
neglect, and the Victims of Crime Compensation Board, established
pursuant to P.L.1971, ¢.317 (C.52:4B-1 et seq.) and continued as the
Victims of Crime Compensation Office pursuant to P.L.2007, ¢.95
(C.52:4B-3.2 et al.) and Reorganization Plan No. 001-2008.

2 As used in this section, “personal identifying information” means
information that may be used, alone or in conjunction with any other
information, to identify a specific individual. Personal identifying
information shall include, but shall not be limited to, the following
data elements: name, social security number, credit card number, debit
card number, bank account information, month and day of birth, any
personal email address required by a public agency for government
applications, services, or programs, personal telephone number, the
street address portion of any person’s primary or secondary home
address, or driver license number of any person. ‘“Personal identifying
information” shall not include any street address, mailing address,

email address, or telephone number of a public agency. ‘“Personal

identifying information” shall not include the email address of a
governmental affairs agent.?
(cf: P.L.2023, c.113, s.1)

2[3.]1 2.2 Section 6 of P.L.2001, c.404 (C.47:1A-5) is amended to
read as follows:
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6. a. The custodian of a government record shall permit the record
to be inspected, examined, and copied by any person during regular
business hours; or in the case of a municipality having a population of
5,000 or fewer according to the most recent federal decennial census, a
board of education having a total district enrollment of 500 or fewer,
or a public authority having less than $10 million in assets, during not
less than six regular business hours over not less than three business
days per week or the entity's regularly-scheduled business hours,
whichever is less; unless a government record is exempt from public
access by: P.L.1963, c.73 (C.47:1A-1 et seq.) as amended and
supplemented; any other statute; resolution of either or both houses of
the Legislature; regulation promulgated under the authority of any
statute or Executive Order of the Governor; Executive Order of the
Governor; Rules of Court; any federal law; federal regulation; or
federal order. Prior to allowing access to any government record, the
custodian thereof shall redact from that record any information which
discloses the social security number, credit card number, [unlisted]
Zpersonal? telephone number, or driver license number of any person,
or, in accordance with section 2 of P.L.2021, c.371 (C.47:1B-2), the
home address, whether a primary or secondary residence, of any
active, formerly active, or retired judicial officer, prosecutor, law
enforcement officer, or child protective investigator in the Division of
Child Protection and Permanency, or, as defined in section 1 of
P.L.2021, c.371 (C.47:1B-1), any immediate family member thereof;
except for use by any government agency, including any court or law
enforcement agency, in carrying out its functions, or any private
person or entity acting on behalf thereof, or any private person or
entity seeking to enforce payment of court-ordered child support;
except with respect to the disclosure of driver information by the New
Jersey Motor Vehicle Commission as permitted by section 2 of
P.L.1997, ¢.188 (C.39:2-3.4); and except that a social security number
contained in a record required by law to be made, maintained or kept
on file by a public agency shall be disclosed when access to the
document or disclosure of that information is not otherwise prohibited
by State or federal law, regulation or order or by State statute,
resolution of either or both houses of the Legislature, Executive Order
of the Governor, rule of court or regulation promulgated under the
authority of any statute or executive order of the Governor. 2[Prior to
allowing access to any government record, the custodian shall redact
from that record any information which discloses, or which might
reasonably lead to disclosure of the telephone number, email address,
or any medical, financial, or personal information of a member of the
public when the disclosure thereof would violate the citizen’s
reasonable expectation of privacy or when the public agency has a
reason to believe that disclosure of such personal information may
result in harassment, unwanted solicitation, identity theft, or
opportunities for other criminal acts.]J* Except where an agency can
demonstrate an emergent need, a regulation that limits access to
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government records shall not be retroactive in effect or applied to deny
a request for access to a government record that is pending before the
agency, the council or a court at the time of the adoption of the
regulation.

b. (1) A copy or copies of a government record may be purchased
by any person upon payment of the fee prescribed by law or
regulation.

Except as otherwise provided by law or regulation and except as
provided in paragraph (2) of this subsection, the fee assessed for the
duplication of a government record embodied in the form of printed
matter shall be $0.05 per letter size page or smaller, and $0.07 per
legal size page or larger. [If a public agency can demonstrate that its
actual costs for duplication of a government record exceed the
foregoing rates, the public agency shall be permitted to charge the
actual cost of duplicating the record. The actual cost of duplicating the
record, upon which all copy fees are based, shall be the cost of
materials and supplies used to make a copy of the record, but shall not
include the cost of labor or other overhead expenses associated with
making the copy except as provided for in subsection c. of this
section.] Access to electronic records and non-printed materials shall
be provided free of charge, but the public agency may charge for the
actual costs of any needed supplies such as computer discs. No fee
shall be charged if the request is completed by directing the requestor
to the requested government record that is available on the public
agency’s website or the website of another public agency.

(2) No fee shall be charged to a victim of a crime for a copy or
copies of a record to which the crime victim is entitled to access, as
provided in section 1 of P.L.1995, c.23 (C.47:1A-1.1).

c. Whenever the nature, format, manner of collation, or volume of
a government record embodied in the form of printed matter to be
inspected, examined, or copied pursuant to this section is such that the
record cannot be reproduced by ordinary document copying equipment
in ordinary business size or involves an extraordinary expenditure of
time and effort to accommodate the request, the public agency may
charge, in addition to the actual cost of duplicating the record, a
special service charge that [shall be reasonable and] shall be based
upon the actual direct cost of providing the copy or copies [; provided,
however, that in the case of a municipality, rates for the duplication of
particular records when the actual cost of copying exceeds the
foregoing rates shall be established in advance by ordinance], and
such special service charge shall be ?[presumed to be]?* reasonable.
2The custodian shall provide the requestor with an explanation for and
an itemized list of the fees or charges?.

The requestor shall have the opportunity to review and object to
[the] any fee or charge prior to it being incurred. 2There shall be a
rebuttable presumption that the fees or charges presented by the
custodian are reasonable. If the requestor objects to the fees or
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charges, the burden of proof shall be on the requestor to demonstrate
that the fees or charges are unreasonable.?

d. A custodian shall permit access to a government record and
provide a copy thereof in the medium or format requested if the public
agency maintains the record in that medium or format. If the public
agency does not maintain the record in the medium or format
requested, the custodian [shall] 2[, at the custodian’s discretion, may]
shall? [ either]? convert the record to the medium or format requested
T or provide a copy in some other meaningful medium or format.]?
[If a request is for a record: (1) in a medium not routinely used by the
agency; (2) not routinely developed or maintained by an agency; or (3)
requiring a substantial amount of manipulation or programming of
information technology, the agency may charge, in addition to the
actual cost of duplication, a special charge that shall be reasonable and
shall be based on the cost for any extensive use of information
technology, or for the labor cost of personnel providing the service,
that is actually incurred by the agency or attributable to the agency for
the programming, clerical, and supervisory assistance required, or
both.] 2, if the medium or format is available to the public agency and
does not require a substantial amount of manipulation or programming
of information technology, or the services of a third party vendor. If
the public agency converts the record to the medium or format
requested, the agency may charge, in addition to the actual cost of
duplication, a special service fee that shall be reasonable and shall be
based on the cost for any extensive use of information technology, or
for the labor cost of personnel providing the service, that is actually
incurred by the agency or attributable to the agency for the
programming, clerical, and supervisory assistance required, or both.2
If the public agency does not maintain the record in the electronic
medium or format requested, Zand the medium or format is not
available to the public agency without a substantial amount of
manipulation or _programming _of _information _technology,? the
custodian shall be under no obligation to convert the record to the
electronic_medium or format requested but shall, at a minimum,
provide a copy in the 2electronic? format maintained by the public
agency.

e. Immediate access ordinarily shall be granted to budgets, bills,
vouchers, contracts, including collective negotiations agreements and
individual employment contracts, and public employee salary and
overtime information. Immediate access to government records shall
not be required to be granted for documents over 2[12] 242 months
old.

Government records shall be made available to the public on a
publicly available website to the extent feasible. A public agency may
enter into shared services agreements for providing certain government
records electronically.
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If the government record 2in a complete and unabridged form? is
readily available on a public agency’s website, the custodian may
require the requestor to obtain the record from the website, which shall
contain a search bar feature on its home page. The custodian shall
provide the requestor with directions to assist in finding the record on
the website, including providing the website URL address and the
location on the website of the search bar, menu button, tab, link,
landing page or equivalent, which contains the requested record.
'[The request shall be deemed fulfilled upon notification by the
custodian to the requestor of the availability and location on the
website of the requested information.] If the requestor does not
respond to the custodian within seven 2business? days of the custodian
providing information about a record on the public agency’s website,
the request shall be deemed fulfilled Zunless the version of the
government record on the public agency’s website fails to contain non-
protected information contained in the original record, in which case
the custodian shall produce the original version of the record subject to
any redactions required by law?. If, after the custodian has provided
instructions on how to find a record on a public agency’s website, the
requestor is unable to find the record upon making a good faith effort
to locate the record on the website, the requestor shall notify the
custodian within seven 2business? days of the custodian providing the
information. Upon receiving such a request for assistance from a
requestor, the custodian shall make a reasonable attempt to assist the
requestor in finding the record on the website within seven 2business?
days of the requestor notifying the custodian.! 2If the requestor is still
unable to locate the record and requests a physical copy, the custodian
shall provide the requestor with a physical copy of the record, for a fee
not exceeding two times the cost of the production of the document.
The custodian shall provide the requestor with the physical copy of the
record within seven business days of the request for a physical copy.?

f. The custodian of a public agency shall adopt 2[a] the? form
Zestablished by the Government Records Council pursuant to
subsection b. of section 8 of P.L.2001, ¢.404 (C.47:1A-7),2 for the use
of any person who requests access to a government record held or
controlled by the public agency. The form shall provide space for the
name, address, email address and [phone] telephone number of the
requestor and a brief description of the government record sought. A
request shall be submitted by a requestor in the form adopted by the
custodian and the custodian may deny a request that is 2[not submitted
in the form adopted by the custodian] incomplete, except that a
reqguestor indicating the request is being submitted anonymously shall
not be grounds for denial. A completed form adopted by the
custodian, a letter, or an email from a requestor including all of the
information required on the adopted form shall suffice in place of a
completed form as a valid government record request. If the letter or
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email from a requestor includes substantially more information than
required on the adopted form and requires more than reasonable effort
to clarify the information, the custodian may deny the request. If a
letter or an email from a requestor does not include all of the
information required on the adopted form, the custodian may deny the
record request? . A request may be submitted anonymously provided,
however, that anonymous requestors shall not be permitted to institute
proceedings pursuant to section 7 of P.L.2001, c.404 (C.47:1A-6). %A
request that is submitted anonymously shall not be considered
incomplete.?

The form also shall include space for a requestor to certify whether
the government record will be used by that requestor or another person
for a commercial purpose, and the requestor shall be required to
provide this information for the request to be fulfilled.

2[All requests by a data broker or a requestor who is making a
request on behalf of and for the use of a data broker shall be denied.
The form also shall include space for a requestor to certify that the
reguestor is not a data broker or is not making the request on behalf of
or for the use of a data broker, and the requestor shall be required to
provide this information for the request to be fulfilled.

Data obtained through a records request shall not be sold.]?

The form shall include space for the custodian to indicate which
record will be made available, when the record will be available, and
the fees to be charged. The form shall also include the following: (1)
specific directions and procedures for requesting a record; (2) a
statement as to whether prepayment of fees or a deposit is required; (3)
the time period within which the public agency is required by
P.L.1963, c.73 (C.47:1A-1 et seq.) as amended and supplemented, to
make the record available; (4) a statement of the requestor's right to
challenge a decision by the public agency to deny access and the
procedure for filing an appeal; (5) space for the custodian to list
reasons if a request is denied in whole or in part; (6) space for the
requestor to sign and date the form; (7) space for the custodian to sign
and date the form if the request is fulfilled or denied. The custodian
may require a deposit against costs for reproducing documents sought
through [an anonymous] a request whenever the custodian anticipates
that the information thus requested will cost in excess of $5 to
reproduce.

Custodians 2who have adopted electronic government record
request forms? shall provide directions on how to submit requests for
government records, including any required forms, on the public
agency’s website.

Custodians shall be permitted to provide an electronic response to
any electronic records request if government records are available
electronically.

g. A request for access to a government record shall be in writing
and hand-delivered, mailed, transmitted electronically, or otherwise
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conveyed to the appropriate custodian. A public agency may make
available to the public on its website an online form, portal, or
software for transmitting requests electronically. 2The form
established by the Government Records Council, pursuant to
subsection b. of section 8 of P.L.2001, c.404 (C.47:1A-7), may be
submitted electronically or by fax. Each submission of a government
record request form or an email record request shall be made to the
custodian of not more than one public agency. Submission of repeated
requests to multiple custodians in the same public agency for the same
record, while an identical or substantially similar request is pending in
the agency, shall permit the custodian to deny the request.?

A custodian shall promptly comply with a request to inspect,
examine, copy, or provide a copy of a government record. If the
custodian is unable to comply with a request for access, the custodian
shall indicate the specific basis therefor on the request form and
promptly return it to the requestor. The custodian shall sign and date
the form and provide the requestor with a copy thereof. If the
custodian of a government record asserts that part of a particular
record is exempt from public access pursuant to P.L.1963, c.73
(C.47:1A-1 et seq.) as amended and supplemented, the custodian shall
delete or excise from a copy of the record that portion which the
custodian asserts is exempt from access and shall promptly permit
access to the remainder of the record. [If the government record
requested is temporarily unavailable because it is in use or in storage,
the custodian shall so advise the requestor and shall make
arrangements to promptly make available a copy of the record.] If a
request for access to a government record would substantially disrupt
agency operations, the custodian may deny access to the record after
Zinforming the requestor of the potential disruption to agency
operations and? attempting to reach a reasonable solution with the
requestor that accommodates the interests of the requestor and the
agency.

A party to a legal proceeding may not request a government record
if the record sought is the subject of a court order 2[in the legal
proceeding or if compliance would otherwise be unreasonable,
oppressive, or duplicative of already pending discovery request made
in that legal proceeding] including a pending discovery request? , and
a_custodian shall not be required to complete such a request. The
requestor shall be required to certify whether the government record is
being sought in connection with a legal proceeding and identify the
proceeding for the request to be fulfilled. For purposes of this
provision, a party to a legal proceeding shall include a party 2[in
interest] subject to a court order? , any attorney representing that
party, and any person acting as an agent for or on behalf of that party.
ZNothing in this paragraph shall bar a request for a government record
filed by a labor organization or by a contractor signatory to a collective
bargaining agreement seeking information material to the enforcement
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of State or federal statutes or regulations regarding but not limited to
wage and hour protections, workplace safety, or public procurement
and public bidding, including, but not limited to, requests for certified
payrolls or information about all bids submitted in response to a public
procurement process subsequent to the deadline for the submission of
all bids for that solicitation, when the request by the labor organization
or _contractor signatory is not sought in connection with or in
furtherance of discovery requests in a court proceeding.?

A custodian shall not be required to complete a request including
for, but not limited to, mail, email, text messages, correspondence, or
social media postings and messages, if the request does not identify
232 specific 2[individuals or] job title or? accounts to be searched 2, a
specific_subject matter,2 and is _not confined to a 2[discrete and
limited] reasonable? time period 2[and a specific subject matter]? , or
if the custodian determines that the request would require research and
the collection of information from the contents of government records
and the creation of new government records setting forth that research
and_information. 21t shall be sufficient for a requestor to_identify

specific individuals by the individual’s job title and position.

h. Any officer or employee of a public agency who receives a
request for access to a government record shall forward the request to
the custodian of the record or direct the requestor to the custodian of
the record. The request shall not be considered submitted until it is
received by the custodian of records.

i. (1) Unless a shorter time period is otherwise provided by
statute, regulation, or executive order, a custodian of a government
record shall grant access to a government record or deny a request for
access to a government record as soon as possible, but not later than
seven business days after receiving the request, or 14 business days if
the request is for a commercial purpose or if the records have to be
reviewed by the public agency for the purpose of the agency’s
compliance with P.L.2021, ¢.371 (C.47:1B-1 et seq.), but the custodian
shall notify the requestor of the additional response time within seven
business days, provided that the record is currently available and not in
storage or archived. The response time periods of seven or 14
business days, as established in this subsection, shall be an additional
seven business days longer if the public agency is a fire district which
employs one or fewer full-time employees who serve as custodians.
2|1f a commercial requestor would like to receive the record within
seven business days, as established in this subsection, the custodian
shall provide the requestor with a copy of the record and may charge a
special service fee not exceeding two times the cost of the production
of the record.?

In the event a records custodian is unable to fulfill a records
request due to unforeseen circumstances or circumstances that
otherwise reasonably necessitate additional time to fulfill the records
request, the custodian shall be entitled to a reasonable extension of any
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response deadline and shall notify the requestor of the time extension
within seven business days after receiving the request.

In the event a custodian fails to respond within seven business days
or_14 business days, as appropriate, after receiving a request, the
failure to respond shall be deemed a denial of the request, unless the
requestor has elected not to accurately identify themselves or to
provide [a name,] an accurate address, email address, or telephone
number [, or other means of contacting the requestor]. If the
requestor has elected not to accurately identify themselves or to
provide [a name,] an accurate address, email address, or telephone
number, [or other means of contacting the requestor,] the custodian
shall not be required to respond until the requestor [reappears before]
contacts the custodian seeking a response to the original request.

If the government record is in storage or archived, the requestor
shall be so advised within seven or 14 business days, as appropriate,
after the custodian receives the request. The requestor shall be advised
by the custodian when the record can be made available, which shall
be no more than 21 business days from the date the requestor is so
advised. If the record is not made available by that time, access shall
be deemed denied.

A public agency shall not be considered to be in possession of a
public record that is created 2[or] ,2 maintained 2, or received? by
another public agency and made available to the public agency either
by remote access to a computer network or by distribution as a
courtesy copy 2, unless the agency that created, maintained, or
received the record resides within the judicial branch of the State
Government? . A records custodian of a public agency that receives a
request for 2[such]? a record Zcreated, maintained, or received by
another public agency? , shall not be obligated to provide the record to
the requestor 2[and] . In the event the custodian does not provide the
record, the custodian? shall direct the requestor within seven business
days to the public agency that, to the best of their knowledge, created
2[or]1,2 maintains 2, or received? the requested record, at which time
the request shall be considered completed.

The custodian shall not be required to complete an identical
request for access to a government record from the same requestor if
the information has not changed. 2Nothing in this section shall prevent
a_requestor from filing periodic requests regarding reqgularly updated
public records, including, but not limited to, certified payrolls, permits,
and licensing applications.?

A requestor shall have 14 business days to retrieve the government
records following notice from the custodian that the request has been
completed and the records are available.

(2) During a period declared pursuant to the laws of this State as a
state of emergency, public health emergency, or state of local disaster
emergency, the deadlines by which to respond to a request for, or grant
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or deny access to, a government record under paragraph (1) of this
subsection or subsection e. of this section shall not apply, provided,
however, that the custodian of a government record shall make a
reasonable effort, as the circumstances permit, to respond to a request
for access to a government record within seven business days or 14
business days, as appropriate, or as soon as possible thereafter.

j- A custodian shall [post prominently in public view in the part
or parts of the office or offices of the custodian that are open to or
frequented by the public a statement that sets forth in clear, concise
and specific terms the] include information on the public agency’s
website and public records request form regarding a requestor’s right
to appeal a denial of, or failure to provide, access to a government
record [by any person for inspection, examination, or copying or for
purchase of copies thereof] and the procedure by which an appeal may
be filed, which shall include the website address and toll-free
information line phone number of the Government Records Council.

k. The files maintained by the Office of the Public Defender that
relate to the handling of any case shall be considered confidential and
shall not be open to inspection by any person unless authorized by law,
court order, or the State Public Defender.

(cf: P.L.2023, c.113, 5.2)

2[4.13.2 Section 7 of P.L.2001, c.404 (C.47:1A-6) is amended to
read as follows:

7. A person who is denied access to a government record by the
custodian of the record, at the option of the requestor who is accurately
identified by name, may, within 45 days of the date of denial:

institute a proceeding to challenge the custodian’s decision by
filing an action in Superior Court which shall be heard in the vicinage
where it is filed by a Superior Court Judge who has been designated to
hear such cases because of that judge’s knowledge and expertise in
matters relating to access to government records; or

in lieu of filing an action in Superior Court, file a complaint with
the Government Records Council established pursuant to section 8 of
P.L.2001, c.404 (C.47:1A-7).

The right to institute any proceeding under this section shall be
solely that of the requestor. Any such proceeding shall proceed in a
summary or expedited manner. The public agency shall have the
burden of proving that the denial of access is authorized by law. If itis
determined that access has been improperly denied, the court or
[agency head] Government Records Council shall order that access be

allowed. A requestor who prevails in any proceeding [shall] may be

entitled to a reasonable attorney’s fee. Z[In determining whether to
award attorney’s fees, the court or the Government Records Council
may consider whether the public agency is found to have knowingly
and willfully violated P.L.1963, ¢.73 (C.47:1A-1 et seq.), or to have
unreasonably denied access.] While the court or Government Records
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Council may award a reasonable attorney’s fee to a prevailing party in
any proceeding, if the public agency has been determined to have
unreasonably denied access, acted in bad faith, or knowingly and
willfully violated P.L.1963, c.73 (C.47:1A-1 et seq.), then the court or
Government Records Council shall award a reasonable attorney’s fee.?

If the records sought are produced by the public agency within
seven business days of service of an action in Superior Court or a
complaint before the Government Records Council, 'upon notification
to the Superior Court or the Government Records Council,' the matter
shall be dismissed without prejudice and the requestor may be entitled
to_a reasonable attorney’s fee if the custodian knew or should have
known that the denial of access violated P.L.1963, c.73 (C.47:1A-1 et

seq.).
(cf: P.L.2001, c.404, s.7)

2[5.1 42 Section 8 of P.L.2001, c.404 (C.47:1A-7) is amended to
read as follows:

8. a. (1) There is established in the Department of Community
Affairs a Government Records Council. The council shall consist of
the Commissioner of Community Affairs or the commissioner's
designee, [the Commissioner of Education or the commissioner's
designee, and three public members appointed by the Governor, with
the advice and consent of the Senate, not more than two of whom shall
be of the same political party. The three public members shall serve
during the term of the Governor making the appointment and until the
appointment of a successor] who shall serve as Chair, and eight
public members appointed as follows: four appointed by the Governor
with the advice and consent of the Senate ', no more than two of
whom shall be members of the same political party' ; two directly
appointed by the Governor from persons recommended by the
President of the Senate ', no more than one of whom shall be a
member of the same political party' ; and two directly appointed by
the Governor from persons recommended by the Speaker of the
General Assembly !, no more than one of whom shall be a member of
the same political party' . Each public member shall serve for a term
of five years and until a successor is appointed and qualified.

(2) Notwithstanding '[any provision of subsection a. (1) of this
section] the provisions of paragraph (1) of this subsection' , or any
other law, rule, or regulation to the contrary, within 90 days following
the enactment date of P.L. , c.  (pending before the Legislature as
this bill), the Governor shall directly appoint eight public members to
the council, each of whom shall serve for a term of three years and
until a successor is appointed and qualified, as follows: two from
persons recommended by the President of the Senate, 'no more than
one of whom shall be a member of the same political party;' two from
persons recommended by the Speaker of the General Assembly, 'no
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more than one of whom shall be a member of the same political party:;'
and four appointed at the sole discretion of the Governor !, no more
than two of whom shall be members of the same political party' . The
terms of office of the members of the council serving on the date of
enactment of P.L. , c 22?2 (pending before the Legislature as this
bill), shall expire upon the Governor’s direct appointment of the new
members pursuant to this subsection.

(3) A public member shall not hold any other State or local elected
[or appointed] office [or employment] while serving as a member of
the council. A public member shall [not receive a salary for service
on the council but shall be reimbursed for reasonable and necessary
expenses associated with serving on the council and may receive such
per diem payment as may be provided in the annual appropriations
act] receive a salary equivalent to that provided by law for a public
member of the Local Finance Board of the Division of Local
Government Services in the Department of Community Affairs. A
member may be removed by the Governor for cause. Vacancies
among the public members shall be filled [in the same manner in
which the original appointment was made. The members of the
council shall choose one of the public members to serve as the
council's chair.] by appointment by the Governor, according to the
provisions of subsection a. of this section, and for the remainder of the
unexpired term. The council may employ an executive director and
such professional and clerical staff as it deems necessary and may call
upon the Department of Community Affairs for such assistance as it
deems necessary and may be available to it.

b. The Government Records Council shall:

establish an informal mediation program to facilitate the resolution
of disputes regarding access to government records;

receive, hear, review and adjudicate a complaint filed by any
person concerning a denial of access to a government record by a
records custodian;

issue advisory opinions, on its own initiative, as to whether a
particular type of record is a government record which is accessible to
the public;

prepare guidelines and an informational pamphlet for use by
records custodians in complying with the law governing access to
public records;

prepare an informational pamphlet explaining the public's right of
access to government records and the methods for resolving disputes
regarding access, which records custodians shall make available to
persons requesting access to a government record;

prepare lists for use by records custodians of the types of records in
the possession of public agencies which are government records;

make training opportunities available for records custodians and
other public officers and employees which explain the law governing
access to public records;
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Zpromulgate rules and requlations to establish a uniform
government record request form for all government record requests
permitted for use by any public agency, that includes the required form
components as set forth in subsection f. of section 6 of P.L..2001, ¢.404
(C.47:1A-5). The form shall include certification that a party to a legal
proceeding may not request a government record if the record sought
is the subject of a court order or a pending discovery request. The
council shall make the form available electronically and in print and
shall make the form available to incarcerated individuals;? and

operate an informational website and a toll-free helpline staffed by
knowledgeable employees of the council during regular business hours
which shall enable any person, including records custodians, to call for
information regarding the law governing access to public records and
allow any person to request mediation or to file a complaint with the
council when access has been denied[;] .

In implementing the provisions of [subsections d. and e. of] this
section, the council shall: act, to the maximum extent possible, at the
convenience of the parties; utilize video conferencing,
teleconferencing, faxing of documents, e-mail and similar forms of
modern communication; conduct virtual meetings and hearings, when
practical and at the discretion of the council; and when in-person
meetings are necessary, send representatives to meet with the parties at
a location convenient to the parties.

The council shall periodically review the information and format
of its website and make such adjustments as shall be deemed necessary
to ensure that the information is clearly presented, accessible, and
useful for the general public. The council shall conduct such an initial
review within six months following the effective date of P.L. , c.
(pending before the Legislature as this bill).

c. At the request of the council, a public agency shall produce
documents and ensure the attendance of witnesses with respect to the
council’s investigation of any complaint or the holding of any hearing.

d. Upon receipt of a written complaint signed by any person
alleging that a custodian of a government record has improperly
denied that person access to a government record, the council shall
offer the parties the opportunity to resolve the dispute through
mediation. Mediation shall enable a person who has been denied
access to a government record and the public agency that employs the
records custodian who denied or failed to provide access thereto to
attempt to mediate the dispute through a process whereby a neutral
mediator, who shall be trained in mediation selected by the council,
acts to encourage and facilitate the resolution of the dispute.
Mediation shall be an informal, nonadversarial process having the
objective of helping the parties reach a mutually acceptable, voluntary
agreement. The mediator shall assist the parties in identifying issues,
foster joint problem solving, and explore settlement alternatives.

e. If any party declines mediation or if mediation fails to resolve
the matter to the satisfaction of all parties, the council shall initiate an
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investigation concerning the facts and circumstances set forth in the
complaint. The council shall make a determination as to whether the
complaint is within its jurisdiction or frivolous or without any
reasonable factual basis. The council may assign staff attorneys to
conduct the investigation, present findings, and make
recommendations to the council. If the council shall conclude that the
complaint is outside its jurisdiction, frivolous, or without factual basis,
it shall reduce that conclusion to writing and transmit a copy thereof to
the complainant and to the public agency that employs the records
custodian against whom the complaint was filed. Otherwise, the
council shall notify the public agency that employs the records
custodian against whom the complaint was filed of the nature of the
complaint and the facts and circumstances set forth therein.

The public agency that employs the records custodian shall have
the opportunity to present the board with any statement or information
concerning the complaint which the [custodian] agency wishes. If the
council is able to make a determination as to a record's accessibility
based upon the complaint and the [custodian's] agency’s response
thereto, it shall reduce that conclusion to writing and transmit a copy
thereof to the complainant and to the public agency that employs the
records custodian against whom the complaint was filed. If the
council is unable to make a determination as to a record's accessibility
based upon the complaint and the [custodian's] agency’s response
thereto, the council shall conduct a hearing on the matter in conformity
with the rules and regulations provided for hearings by a State agency
in contested cases under the "Administrative Procedure Act,"
P.L.1968, c.410 (C.52:14B-1 et seq.), insofar as they may be
applicable and practicable.

The council shall, by a majority vote of its members, render a
decision as to whether the record which is the subject of the complaint
IS a government record which must be made available for public
access pursuant to P.L.1963, ¢.73 (C.47:1A-1 et seq.) as amended and
supplemented. If the council determines, by a majority vote of its
members, that a custodian [has] is found to have knowingly and
willfully violated P.L.1963, c.73 (C.47:1A-1 et seq.), as amended and
supplemented, and [is found] to have unreasonably denied access
under the totality of the circumstances, the council may impose the
penalties provided for in section 12 of P.L.2001, c.404 (C.47:1A-11)
on the public agency that employs the custodian.

A decision of the council may be appealed to the Appellate
Division of the Superior Court. Such appeals shall be filed within
2[30] 45% days from the date the council renders a decision. A
decision of the council shall not have value as a precedent for any case
initiated in Superior Court pursuant to section 7 of P.L.2001, c.404
(C.47:1A-6).  All proceedings of the council pursuant to this
subsection shall be conducted as expeditiously as possible.
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Beginning 18 months following the effective date of P.L. , c.
(pending before the Legislature as this bill), the council shall
adjudicate all complaints that come before it within 90 days of the
complaint’s filing, with the ability to extend for 2[30] 45% days for
good cause, exclusive of any time period during which the parties are
engaged in a mediation process pursuant to this section. The council
shall make such organizational adjustments and modify its procedures
as it deems necessary to ensure that complaints are adjudicated in such
a timeframe.

f. The council shall not charge any party a fee in regard to actions
filed with the council. The council shall be subject to the provisions of
the "Open Public Meetings Act,” P.L.1975, c.231 (C.10:4-6), except
that the council may go into closed session during that portion of any
proceeding during which the contents of a contested record would be
disclosed. [A requestor who prevails in any proceeding shall be
entitled to a reasonable attorney’s fee.] 2A requestor who prevails in
any proceeding may be entitled to a reasonable attorney’s fee as
provided for in section 6 of P.L.2001, ¢.404 (C.47:1A-6).2

g. The council shall not have jurisdiction over the Judicial or
Legislative Branches of State Government or any agency, officer, or
employee of those branches.

2jh. The Superior Court shall provide the Government Records
Council a list of all actions which have been brought before the courts
filed pursuant to P.L..1963, ¢.73 (C.47:1A-1 et seq.), commonly known
as the open public records act, which have been settled by the parties
thereto. Such a list shall provide the docket number and names of the
parties to the action. The council shall compile a database comprised
of the data provided by the Superior Court.

The Administrative Office of the Courts, on behalf of the Superior
Court of New Jersey, shall provide the Government Records Council a
report at the end of each court year of all cases filed pursuant to
P.L.1963, ¢.73 (C.47:1A-1 et seq.). The report shall be grouped by
defendant and county filed in and shall include a comprehensive list of
all cases filed with a summary judgment regarding P.L.1963, ¢.73
(C.47:1A-1 et seq.), Statewide, itemized by the following factors:

(1) Case caption;

(2) County of venue;

(3) Docket number;

(4) Counsel of records;

(5) Case disposition; and

(6) Attorney’s fees requested and awarded.?

(cf: P.L.2001, c.404, s.8)

2[6.]1 5.2 Section 12 of P.L.2001, c.404 (C.47:1A-11) is
amended to read as follows:

12. a. [A] If a public official, officer, employee, or custodian
[who] is found to have knowingly and willfully [violates] violated
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P.L.1963, c.73 (C.47:1A-1 et seq.), as amended and supplemented,
and [is found] to have unreasonably denied access under the
totality of the circumstances, the public agency that employs the
custodian, officer, employee, or official shall be subject to a civil
penalty of $1,000 for an initial violation, $2,500 for a second
violation that occurs within 10 years of an initial violation, and
$5,000 for a third violation that occurs within 10 years of an initial
violation. [This penalty] The penalties authorized pursuant to this
subsection may be imposed by the courts or by the Government
Records Council.

b. A requestor 2[who is found to have sold the data obtained by
a records request,]* who is found to have intentionally failed to
certify that a records request is for a commercial purpose 2[, who is
a data broker, or who is making the request on behalf of and for the
use of a data broker, and is found to have intentionally certified that
the requestor is not a data broker or is not making the request on
behalf of and for the use of a data broker,]? shall be subject to a
civil penalty of $1,000 for the first offense, $2,500 for the second
offense, and $5,000 for each subsequent offense. The penalties may
be imposed by the courts.

c. These penalties shall be collected and enforced in
proceedings in accordance with the "Penalty Enforcement Law of
1999," P.L.1999, c.274 (C.2A:58-10 et seq.), and the rules of court
governing actions for the collection of civil penalties. The Superior
Court shall have jurisdiction of proceedings for the collection and
enforcement of the penalty imposed by this section.

d. Appropriate disciplinary proceedings may be initiated
against a public official, officer, employee or custodian against
whom a penalty has been imposed.

(cf: P.L.2001, c.404, s.12)

2[7.16.2 Section 2 of P.L.2021, ¢.371 (C.47:1B-2) is amended
to read as follows:

2. a. An authorized person seeking the redaction or
nondisclosure of the home address of any covered person from
certain records and Internet postings consistent with section 2 of
P.L.2015, ¢.226 (C.47:1-17), section 1 of P.L.1995, ¢.23 (C.47:1A-
1.1), or section 6 of P.L.2001, c.404 (C.47:1A-5) shall submit a
request in accordance with section 1 of P.L.2021, ¢.371 (C.47:1B-1)
to the Office of Information Privacy through the secure portal
established by the office. The address shall only be subject to
redaction or nondisclosure if a request is submitted to and approved
by the Director of the Office of Information Privacy.

b. (1) A public agency shall redact or cease to disclose, in
accordance with section 6 of P.L.2001, c.404 (C.47:1A-5) and
section 1 of P.L.1995, c.23 (C.47:1A-1.1), respectively, the home
address of a covered person approved by the Office of Information
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Privacy not later than 30 days following the approval. A public
agency shall also discontinue the redaction or nondisclosure of the
home address of any covered person for whom a revocation request
has been approved not later than 30 days following the approval.

(2) A custodian of a public agency who makes a reasonable
effort to comply with this subsection shall be presumed to have
acted without willful, purposeful, or reckless disregard of the law.

c. An immediate family member who has sought and received
approval under subsection a. of this section and who no longer
resides with the active, formerly active, or retired judicial officer,
law enforcement officer, child protective investigator in the
Division of Child Protection and Permanency, or prosecutor shall
submit through the portal a revocation request not later than 30 days
from the date on which the immediate family member no longer
resided with the judicial officer, law enforcement officer, child
protective investigator in the Division of Child Protection and
Permanency, or prosecutor.

d. A person submitting a request pursuant to subsection a. of
this section shall affirm in writing that the person understands that
certain rights, duties, and obligations are affected as a result of the
request, including:

(1) the receipt of certain notices from non-governmental entities
as would otherwise be required pursuant to the "Municipal Land
Use Law," P.L.1975, ¢.291 (C.40:55D-1 et seq.);

(2) the signing of petitions related to the nomination or election
of a candidate to public office or related to any public question;

(3) the eligibility or requirements related to seeking or accepting
the nomination for election or election to public office, or the
appointment to any public position;

(4) the sale or purchase of a home or other property, recordation
of a judgment, lien or other encumbrance on real or other property,
and any relief granted based thereon;

(5) the ability to be notified of any class action suit or
settlement; and

(6) any other legal, promotional, or official notice which would
otherwise be provided to the person but for the redaction or
nondisclosure of such person's home address pursuant to subsection
a. of this section.

(cf: P.L.2023, c.113, s.4)

2[8.]1 7.2 (New section) a. Notwithstanding any other law or
rule or regulation to the contrary, whenever there is filed a verified
complaint to the Superior Court of the county in which the request
for access to government records was made under P.L.1963, ¢.73
(C.47:1A-1 et seq.) alleging that a requestor has sought records
2Ithereunder for the purpose to harass a public agency, or to] with
the intent to? substantially interrupt Zthe performance of?
government function, the court may issue a protective order limiting
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the number and scope of requests the requestor may make or order
such other relief as it deems appropriate, including referral of the
matter to mediation Zor a waiver of the required response timeZ.
The court may issue the protective order if it finds 2by clear and
convincing evidence? that the requestor has sought records under
P.L.1963, ¢.73 (C.47:1A-1 et seq.) 2[for the purpose of harassing
the public agency, or to] with the intent to? substantially interrupt
2the performance of? government function 2[, as the term harass is
defined in N.J.S5.2C:33-4]%. The complaint shall be accompanied
by a declaration of facts by the public agency withholding the
records demonstrating that it has complied with P.L.1963, c.73
(C.47:1A-1 et seq.) and has made a good faith effort to reach an
informal resolution of the issues relating to the records requests.

The requestor shall have notice and an opportunity to answer the
allegations set forth in the petition submitted by the public agency.

The public agency shall have the burden of proof by clear and
convincing evidence.

The court’s consideration of a public agency’s complaint for
relief shall proceed in a summary or expedited manner.

b. The order specified in subsection a. of this section may limit,
or, in appropriate circumstances, eliminate the public agency’s duty
to respond to government records requests from the requestor in the
future.

2c. Requests for government records filed by a labor
organization or by a contractor signatory to a collective bargaining
agreement seeking information material to the enforcement of State
or federal statutes or regulations regarding but not limited to wage
and hour protections, workplace safety, or public procurement and
public bidding, including but not limited to requests for certified
payrolls or information about all bids submitted in response to a
public procurement process subsequent to the deadline for the
submission of all bids for that solicitation, when the request by the
labor organization or contractor signatory is not sought in
connection to or in furtherance of discovery requests in a court
proceeding, shall not be considered to be intended to interrupt
government functions, and shall not form the basis for the filing of
a complaint under this section.?

2[9. (New section) a. A data broker business entity conducting
business in this State shall register with the Division of Revenue
and Enterprise Services in the Department of the Treasury. The
division shall impose an annual fee of $250 for each registration.
The fee shall be deposited into the fund created pursuant to
subsection c. of this section. For the purpose of this section, “data
broker” shall have the same meaning as in section 1 of P.L.1995,
.23 (C.47:1A-1.1).

b. The Department of the Treasury may issue rules and
regulations necessary to effectuate the purpose of this section. The
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rules and regulations shall be effective immediately upon filing
with the Office of Administrative Law for a period not to exceed
one year and may, thereafter, be amended, adopted, or readopted in
accordance with the "Administrative Procedure Act," P.L.1968,
€.410 (C.52:14B-1 et seq.).

c. There shall be created in the Department of the Treasury a
dedicated, non-lapsing fund for providing grants to political
subdivisions of the State for the purpose of providing access to
government records electronically, including through the use of
shared services agreements. The fund shall be administered by the
State Treasurer. Monies in the fund shall be appropriated annually

solely for this purpose.]?

2110. (New section) The Attorney General shall establish a
Police Record Access Improvement Task Force to investigate the
existing statutes governing public access to police records and
develop recommendations for necessary changes to the law.

The members of the Police Record Access Improvement Task
Force shall be comprised of 12 members. The membership of the
task force shall be as follows:

The Attorney General, or the Attorney’s General designee, who
shall serve ex officio, as Chair;

Seven public members, appointed by the Governor, one who is a
member of law enforcement, one who is a county or municipal
prosecutor, one who is a criminal defense attorney or public
defender, one who is a member of a social justice advocacy
organization, one who is a member of the New Jersey Press
Association, one who is a member of the New Jersey League of
Municipalities, and one who is a member of the New Jersey
Association of Counties;

Two public members, appointed by the Governor upon the
recommendation of the President of the Senate; and

Two public members, appointed by the Governor upon the
recommendation of the Speaker of the General Assembly.

The task force shall submit to the Governor and to the
Legislature, pursuant to section 2 of P.L.1991, c.164 (C.52:14-
19.1), recommendations for changes to the law.

The Department of Law and Public Safety shall provide
stenographic, clerical, and other administrative assistance and
professional staff as the task force requires to carry out its work.
The task force shall be entitled to call to its assistance and avail
itself of the services of the employees of any State, county, or
municipal department, board, bureau, commission, or agency as it
may require and as may be available for its purposes.

The public members of the task force shall serve without
compensation, but may be reimbursed for necessary and actual
expenses incurred in the performance of their duties to the extent
that funds are made available for that purpose.]?
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2[11.1 8.2 (New section) a. The provisions of this section shall
apply only to the New Jersey Division of Elections, the New Jersey
Election Law Enforcement Commission, County Boards of
Elections, County Superintendents of Elections, County Clerks,
Municipal Clerks, Fire District Board Clerks, School District
Business Administrators, and School District Board Secretaries,
hereafter referred to as an “election agency” or “election agencies.”
Except as otherwise provided for in this section, all provisions of
this act, P.L. , c. (pending before the Legislature as this bill),
shall apply to all election agencies. Nothing herein shall be
construed to mean that an election agency is required to provide a
record in response to a request for records, unless it has made or
received and maintains said requested record pursuant to law or
regulation.

b. Notwithstanding any other law, rule, or regulation to the
contrary, except as otherwise provided in sections 2 and 3 of
P.L.2021, ¢.371 (C.47:1B-1 et seq.), subsection b. of section 1 of
P.L.1994, c.148 (C.19:31-3.2), or in any rules or regulations
promulgated by the Secretary of State pursuant to subsection f. of
this section, the following shall be records for which the provided
information shall not be redacted by an election agency except for
voter signatures, Social Security numbers, driver license numbers,
and non-driver identification numbers:

(1) Voter registration forms and forms changing the provided
information thereof;

(2) Party affiliation forms and forms changing the provided
information thereof;

(3) Applications for a vote-by-mail ballot, except as otherwise
provided in sections 3 and 13 of P.L.2020, ¢.70 (C.19:63-1 et seq.);

(4) Forms or reports submitted to the Election Law Enforcement
Commission;

(5) Nominating petitions for any candidate for any elected
office, which shall be provided in a manner that includes voter
signatures on such petitions;

(6) Petitions to recall an elected official, which shall be
provided in a manner that includes voter signatures on such
petitions;

(7) Petitions or submissions for any public question or referenda
to be considered by voters, which shall be provided in a manner that
includes voter signatures on such petitions;

(8) Any submissions, responses, objections, or challenges
pertaining to a record referred to in this subsection; and

(9) Any addendums, amendments, corrections, withdrawals, or
accompanying forms or submissions pertaining to a record referred
to in this subsection.

c. Notwithstanding any other law, rule, or regulation to the
contrary, the following shall be records and information that an
election agency shall make available to requestors for immediate
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access and transmission via email as soon as possible, but not later
than two business days after receipt of the request, provided the
request is not for a commercial purpose, for which a fee shall not be
charged nor collected:

(1) Nominating petitions for any candidate for any elected office
filed with the election agency within the preceding 90 days of the
date the request is received,

(2) Petitions to recall an elected official filed with the election
agency within the preceding 90 days of the date the request is
received;

(3) Petitions or submissions for any public question or referenda
to be considered by voters filed with the election agency within the
preceding 90 days of the date the request is received,

(4) Any submissions, responses, objections, or challenges filed
with the election agency within the preceding 90 days pertaining to
a record referred to in this subsection;

(5) Any addendums, amendments, corrections, withdrawals, or
accompanying forms or submissions filed with the election agency
within the preceding 90 days pertaining to a record referred to in
this subsection; and

(6) The inspection and transmission deadline requirements of
this subsection shall be deemed satisfied if an election agency posts
on its website the records and information referred to in this
subsection.

d. Notwithstanding any other law, rule, or regulation to the
contrary, the following in paragraphs (1) through (4) of this
subsection shall be records and information that an election agency
shall make available to requestors for immediate access and
transmission via email as soon as possible, provided the request
pertains only to an election to be held within 16 days after the date
of the request and is not for a commercial purpose. The
transmission shall be not later than two business days after receipt
of the request when said request is made between one and 15 days
before the date of the election pertaining to the request. For any
request submitted the day before an election by noon, the request
shall be completed by noon the day of the election. A fee shall not
be charged nor collected. This subsection shall apply to:

(1) Lists, in a format capable of being sorted by the requestor, of
registered voters, including their name, address, party affiliation,
and municipal voting ward and district, who have requested, been
mailed, or returned a vote-by-mail ballot, including the dates the
ballot was requested by the voter, mailed to the voter, and received
by the appropriate election agency;

(2) Lists, in a format capable of being sorted by the requestor, of
registered voters, including their name, address, party affiliation,
and municipal voting ward and district, who have cast a vote during
the early voting period, including the date and polling location the
vote was cast;



O© 00 N O Ol b W N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48

$2930 [2R]
31

(3) The inspection and transmission deadline requirements of this
subsection shall be deemed satisfied if an election agency posts on
its website the records and information referred to in this
subsection; and

(4) Whenever the requirements of this subsection would cause a
voter’s privacy to be violated, the information shall be provided in a
manner that maintains the privacy of the voter.

e. The following records or information shall not be subject to
disclosure pursuant to a request for public records:

(1) Ballots marked by a voter, vote tabulations, or election
results for any election prior to the time of the closing of the polls
on the date of the election, except as otherwise provided for by law,
rule, or regulation; and

(2) Manuals instructions, specifications, technical information,
or programming code of computers, software, applications,
networks, tablets, voting machines, printers, scanners, and any other
equipment, systems, policies or plans used for the conduct of
elections, the disclosure of which, could have the potential to
jeopardize the security, integrity or accuracy of the conduct of
elections, tabulation of votes, or determination of election results,
except as otherwise provided for by law, rule, or regulation, or in
response to a subpoena or order of a court or tribunal of competent
jurisdiction.

f. The Secretary of State may adopt regulations necessary to
effectuate the purposes of this act, which regulations shall be
effective immediately upon filing with the Office of Administrative
Law for a period not to exceed 18 months, and may, thereafter, be
amended, adopted or readopted in accordance with the provisions of
the "Administrative Procedure Act,” P.L.1968, ¢.410 (C.52:14B-1 et

seq.).

2[12.1 9.2 (New section) a. 2[The provisions of section 1 of
P.L.1963, c.73 (C.47:1A-1), section 1 of P.L.1995, ¢.23 (C.47:1A-
1.1), sections 6, 7, and 8 of P.L.2001, c.404 (C.47:1A-5 through
47:1A-7), and section 2 of P.L.2021, c.371 (C.47:1B-2), as
amended by sections 1 through 5 and section 7 of P.L. , C.
(pending before the Legislature as this bill), shall apply
retroactively to all complaints and appeals pending before the
Government Records Council, the Superior Court or the Supreme
Court of New Jersey filed prior to the effective date of P.L. , c.
(pending before the Legislature as this bill), provided, however, that
nothing in this section shall be construed as to retroactively reduce
the statute of limitations governing any complaint or appeal pending
before the Government Records Council, the Superior Court or the
Supreme Court of New Jersey.

b.J*> All complaints and appeals pending before the Government
Records Council or the Superior Court filed prior to the effective
date of P.L. , c. (pending before the Legislature as this bill),
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either anonymously or using a fictitious name or identity, may be
dismissed with prejudice upon a motion by the public agency,
unless the complainant files an amendment to their complaint that
accurately identifies their name and mailing address within 90 days
of the effective date of P.L. , c. (pending before the Legislature
as this bill).

2[c.]1 b.2 The parties to any complaint or appeal pending before
the Government Records Council, the Superior Court or the
Supreme Court of New Jersey filed prior to the effective date of
P.L. ,c. (pending before the Legislature as this bill), shall be
permitted to file an amendment to their respective complaints and
answers within 90 days of the effective date of P.L. ,c. (pending
before the Legislature as this bill).

210. (New section) a. A person who has obtained a photograph
or video recording pursuant to P.L.1963, c.73 (C.47:1A-1 et seq.),
and who is not a subject of the photograph or video footage, shall
not disclose any indecent or graphic images of the subject’s
intimate parts, captured by the photograph or recording, without the
prior written consent of the subject of the photograph or video
footage or written consent of the legal next of Kkin if the subject is
deceased.

b. A person who Kknowingly violates the provisions of
subsection a. of this section shall be guilty of a disorderly persons
offense.

c. As used in this section:

“Disclose” means to sell, manufacture, give, provide, lend, mail,
deliver, transfer, publish, post, distribute, circulate, disseminate,
present, exhibit, advertise, offer, share, or make available through
the Internet or by any other means, whether or not for pecuniary

ain.

“Indecent or graphic” means images depicting exposed intimate
parts in a manner that would be clearly visible to a reasonable
person.

“Intimate parts” means the following body parts: sexual organs,
genital area, anal area, inner thigh, groin, buttock, or breast of a
person.

“Subject of the photograph or video footage” means a person
who appears in the photograph or video recording.?

2[13.1 11.2 a. There is hereby appropriated $4,000,000 from the
State General Fund to the Department of Community Affairs to
provide grants to political subdivisions of the State for the purpose
of making government records that are accessible under P.L.1963,
c.73 (C.47:1A-1 et seq.) available electronically, including through
the use of shared services agreements.
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b. There is hereby appropriated $4,000,000 from the State
General Fund to the Department of Community Affairs for the
Government Records Council.

2c. There is hereby appropriated $2,000,000 from the State
General Fund to the Department of Community Affairs for the
Government Records Council to effectuate the purposes of section 8
of P.L.2001, c.404 (C.47:1A-7) as amended by section 5 of P.L.
c. _(pending before the Legislature as this bill).?

2[14.]1 12.% This act shall take effect 2[30] 90? days following
the date of enactment 2[, except as otherwise provided for in this
act, and except that section 9 and section 11 shall take effect eight
months following the date of enactment. The Attorney General,
Department of Community Affairs, the Government Records
Council, the Department of the Treasury, and the Department of
State may take any anticipatory administrative action in advance as
shall be necessary for the implementation of this act.]?

Makes various changes to process for access to government
records; appropriates $10 million.
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Governor’s Signing Statement



GOVERNOR'’S STATEMENT UPON SIGNING
SENATE BILL NO. 2930
(SECOND REPRINT)

Today I am signing Senate Bill No. 2930 (Second Reprint),
which makes various changes to the Open Public Records Act and
appropriates $10 million.

Before I discuss the merits of the bill, I want to
acknowledge that I know that this decision will disappoint many
members of the advocacy community, including a number of social
justice, labor, and environmental organizations, among others.
I have heard the many objections to the bill directly, and I
know that they are made in good faith and with good intentions.
I also commend everyone who has engaged in this debate for
making their wvoice heard, which is the foundation of our
democratic system of government.

Perhaps the most troubling concern that I have heard is that
signing this bill will both enable corruption and erode trust
in our democracy. I understand we are living in a moment where
our democracy feels more fragile than ever, with a former
President who has been indicted for inciting an insurrection
during his final days in office inexplicably within striking
distance of the White House once again. And I know that closer
to home, New Jerseyans across the political spectrum feel deeply
betrayed and outraged by the serious allegations that our senior
United States Senator accepted bribes from a foreign government.

If I believed that this bill would enable corruption in any
way, I would unhesitatingly veto it. In my first week in office,
I ordered a comprehensive audit of the Economic Development
Authority’s tax incentive programs, as I had reason to believe
that under the prior administration, they were designed to favor
special interests and the well-connected. I successfully fought
to reform those programs and introduce important safeguards,
even when there was little appetite to amend them. In 2021,
when legislation was sent to my desk that would have eliminated
mandatory prison sentences for public corruption offenses, I

vetoed it on multiple occasions. And more recently, when
Senator Menendez was 1indicted, I called for his immediate
resignation that same day. Throughout my tenure in office, I

have sought not only to lead an administration free from
corruption, but also to speak out against it in all of its
forms.

As for the health of our democracy here in New Jersey, I
know that it is far more robust than when my Administration took
office. Since I took office, 1in partnership with the
Legislature, we have established automatic voter registration
and online voter registration. We enacted in-person early



voting and made it far easier to vote by mail. We restored
voting rights for over 80,000 New Jerseyans on probation or
parole. We enacted legislation that will allow 17-year-olds to
vote in primaries if they turn 18 by the general election. And
we are by no means done. I continue to call for legislation
allowing same-day voter registration and enabling 16- and 17-
year-olds to vote in school board elections, and I am hopeful
that these bills will move through the Legislature soon.

With this history in mind, when it comes to the legislation
on my desk, I take the concerns regarding corruption and trust

in our democracy extremely seriously. However, my
responsibility as Governor 1is to evaluate the bill on the
merits, regardless of how it may be perceived. And in making

this evaluation, I am mindful that this bill was the product of
a great deal of discussion and compromise.

The Open Public Records Act (“OPRA”) was enacted in 2002.
In the last 22 years, the statute has not been the subject of
any type of comprehensive update until now. Today’s world is
very different than 2002, a time when the Internet was far less
ubiquitous and there was vastly less access to individuals’
personal information. While case law on OPRA has evolved, it
is also appropriate for our democratic branches of government
to take a look at the statute, informed by how various provisions
have played out in practice.

The bill encourages public records to be placed on agency
websites to the extent feasible, so they will Dbe readily
accessible even without an OPRA request, and appropriate funds

to support those efforts. Furthermore, 1if the requestor is
referred to the public agency’s website, the bill requires that
the agency assist requestors in locating those records. The

bill also provides additional flexibility for submitting
requests by allowing their submission wvia form, letter, or
email. With regard to personal information, the bill takes a
number of positive steps. It defines personal identifying
information and specifically adds new protections for month and
day of birth, personal email addresses, the street address
portion of a person’s primary or secondary home address,
information about minors, and information protected under the
Health Insurance Portability and Accountability Act of 1996
(HIPAA) .

The bill also modernizes the Government Records Council
(“"GRC”) to enhance public access 1in a number of ways. It
requires the GRC to update its website periodically to better
assist the public, and to create a database of OPRA cases in
Superior Court so that the public has easy access to how those
matters were handled and resolved. The bill also requires the
GRC to use videoconferencing and conduct virtual meetings and
hearings, so that all members of the public have access to their
proceedings. The bill preserves the ability for requestors to
file in the GRC without paying a filing fee, and requires the



GRC to promptly adjudicate matters to ensure that it remains a
viable forum for challenging a denial of access.

In addition to these provisions that update the law to better
reflect today’s world, the bill also codifies a number of
judicial decisions. For example, the bill requires a date
range, a subject matter, and the identification of an employee,
account, or job title of the individual whose records are to be

searched. This 1is the standard laid out by the Appellate
Division in Burke v. Brandes, 429 N.J. Super. 169 (App. Div.
2012) . The bill codifies the Supreme Court’s decision in

Gilleran v. Twp. of Bloomfield, 227 N.J. 159 (2016) governing
access to security camera recordings and expands that access to
be available under OPRA, not just the common law right of access.
And in addition to creating new statutory protections for
individuals’ privacy, as described above, the bill also codifies
judicial decisions protecting the personal information that
citizens provide to the government, such as contact information
provided to receive updates from the government, Rise Against
Hate v. Cherry Hill Twp., A-1440-21 (App. Div. Mar. 29, 2023).

The provision of the bill that has undoubtedly received the
most attention is the change to fee shifting. Under current
law, when the requestor is a prevailing party, the award of
attorney’s fees is mandatory. It is clear that many advocacy
groups firmly believe that mandatory fee shifting is necessary
to incentivize compliance with OPRA. At the same time, many
local officials argue that this provision unnecessarily
incentivizes litigation when municipal and county clerks are
trying their best to abide by the statute and denials of access
are inadvertent or unintentional. These local officials note
that this 1litigation, and the attorney’s fees that result,
impose significant costs on taxpayers.

I am aware that many discussions were held in an effort to
find a compromise on this issue. Ultimately, the Legislature
included 1language that continues mandatory fee shifting,
uncapped, in instances where there is 1) bad faith by the public
entity; 2) a knowing and willful violation of OPRA; or 3) an
unreasonable denial of access. In all other circumstances,
attorney’s fees may be awarded - the same standard that is
currently in place under the Law Against Discrimination, the
Civil Rights Act, and the federal Freedom of Information Act.
Just as state and federal courts have been able to responsibly
decide the issue of attorney’s fees under these other statutes,
I am confident that both our courts and the GRC will utilize
their new discretion regarding attorney’s fees wisely. My
Administration will monitor the implementation of this provision
closely to ensure there are no adverse impacts.

Another provision that has garnered a significant amount of
controversy concerns the ability of public entities to sue
requestors. In order to prevent abuse, the bill establishes an
extraordinarily high standard for such lawsuits, as the public



entity must prove harassment or substantial interruption of

government functions by clear and convincing evidence. Some
advocacy groups claim that the mere threat of a lawsuit will
deter citizens from making requests under OPRA. However, I

signed an important law last September that protects individuals
from meritless lawsuits intended to intimidate them for
exercising their free speech rights. I am confident that this
“anti-SLAPP” law will allow individuals to obtain expedited
dismissals of any improper lawsuits brought under this new
provision of OPRA.

After a thorough examination of the provisions of the bill,
I am persuaded that the changes, viewed comprehensively, are
relatively modest. The categories of documents currently
subject to OPRA does not change at all. Under the bill, the
manner by which requests are made and the specificity required
for such requests is consistent with current practice.
Important protections, such as the ability to file requests
anonymously and have access to records related to collective
bargaining, are preserved or strengthened.

With respect to the GRC, as mentioned earlier, the bill
requires 1t to make Dbetter use of technology and remain
accessible to the public, and also provides an additional
appropriation of $6 million to help the GRC carry out its work.
Given the GRC’s important role, especially in applying the
attorney’s fees provision, I will ensure that my four
appointments to the GRC are well-respected figures with
unimpeachable credentials on issues of public access and the
public interest.

As mentioned earlier, this legislation was proposed after
extensive deliberation and compromise, and passed with
bipartisan support in both chambers. In addition to support
from the Senate President and the Speaker, the Senate Minority
Leader was a prime sponsor of the bill and the Assembly Minority
Leader voted for it as well. Over a hundred mayors from both
parties have asked for it to be enacted into law. I understand
that some may view this support cynically, but I do not believe
it is fair to dismiss an overwhelming bipartisan consensus from
local elected officials. Serving in local elected office is a
deeply thankless and glamour-free Jjob, and I have consistently
found mayors from both parties to be dedicated and hard-working
public servants. Mayors subject themselves to constant scrutiny
by their neighbors and their very own communities, especially
in the age of social media, and I simply reject the idea that
those calling for the bill’s passage are part of a nefarious
plot to evade transparency and accountability.

The enactment of OPRA in 2002 was a landmark achievement
that should be celebrated. But like any document meant to apply
to a changing society, it must be periodically updated,
particularly as technology is rapidly evolving. The
Legislature’s task of balancing all of the interests involved



in this challenging issue was not an easy one and should not be
subject to derision. While I do not believe the concerns raised
about some provisions of the bill are irrational, I am persuaded
that the safeguards in the bill and the protections provided by
the GRC and the courts are sufficient to mitigate them.

As a result, I am making the decision to sign this bill
into law.

Date: June 5, 2024
/s/ Philip D. Murphy

Governor

Attest:
/s/ Parimal Garg

Chief Counsel to the Governor
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Government Record Council

] OPEN PUBLIC RECORDS ACT REQUEST FORM ]
101 South Broad Street, PO Box 819 Trenton, NJ 08625
(609) 292-6830 .
Government government.records@dca.nj.gov Government
___Records Council Frank F. Caruso Records Council

Important Notice

The last page of this form contains important information related to your rights concerning government records. Please read it carefully.

Requestor Information — Please Print

Payment Information

First Name Ml Last Name Maximum Authorization Cost $
E-mail Address Select Payment Method
Mailing Address
9 Cash Check Money Order
City State Zip Fees: Letter size pages - $0.05
per page
Telephone _ F_AX Legal size pages - $0.07
Pick On-Site per page
Preferred Delivery: Up US Mail Inspect Fax E-mail Other materials (CD, DVD,
etc) — actual cost of material
Under penalty of N.J.S.A. 2C:28-3, | certify that Delivery: Delivery / postage fees
1. 1] HAVE / [] HAVE NOT been convicted of any indictable offense under the laws of New Jersey, any additional depending upon
other state, or the United States; delivery type.
2. |, oranother person, [J WILL / [ WILL NOT use the requested government records for a commercial
purpose; Extras:  Special service charge
3. I AM/[J AM NOT seeking records in connection with a legal proceeding. dependent upon request.
Signature Date

Record Request Information: Please be as specific as possible in describing the records being requested. Also, please note that your preferred
method of delivery will only be accommodated if the custodian has the technological means and the integrity of the records will not be

jeopardized by such method of delivery.

Note: If you confirmed above that the records sought are in connection with a legal proceeding, identification of that proceeding is

required below.

AGENCY USE ONLY AGENCY USE ONLY

AGENCY USE ONLY

Disposition Notes
Custodian: If any part of request cannot be
delivered in seven business days,

Est. Document Cost detail reasons here.

Est. Delivery Cost
Est. Extras Cost

Total Est. Cost

Deposit Amount

Estimated Balance In Progress R Open

Deposit Date Denied - Closed
Filled - Closed
Partial - Closed

Tracking Information Final Cost
Tracking # Total
Rec’d Date Deposit
Ready Date Balance Due
Total Pages Balance Paid
Records Provided
Custodian Signature Date



mailto:government.records@dca.nj.gov

DEPOSITS

The custodian may require a deposit against costs for reproducing documents whenever the custodian anticipates that the documents requested
will cost in excess of $5 to reproduce. N.J.S.A. 47:1A-5(f).

Where a special service charge is warranted under OPRA, that amount will be communicated to you as required under the statute. You have
the opportunity to review and object to the charge prior to it being incurred. If, however, you approve of the fact and amount of the special
service charge, you may be required to pay a deposit or pay in full prior to reproduction of the documents.

YOUR REQUEST FOR RECORDS IS DENIED FOR THE FOLLOWING REASON(S):
(To be completed by the Custodian of Records — check the box of the numbered exemption(s) as they apply to the records requested. If
multiple records are requested, be specific as to which exemption(s) apply to each record. Response is due to requestor as soon as
possible, but no later than seven (7) or fourteen (14) business days. See page 5 for additional response details)

N.J.S.A.47:1A-1.1

Inter-agency or intra-agency advisory, consultative or deliberative material
Legislative records
Law enforcement records:

[0 Medical examiner photos

[] Criminal investigatory records (however, N.J.S.A. 47:1A-3(b) lists specific criminal investigatory information which must be

disclosed)

[0 Victims’ records and/or OPRA requests submitted by victims seeking their own records
Personal firearms records or personal identifying information connected to any license authorizing hunting with a firearm.
Trade secrets and proprietary commercial or financial information
Any record within the attorney-client privilege
Administrative or technical information regarding computer hardware, tablets, telephones, electronic computing devices, software
applications, and networks or devices operation them which, if disclosed would jeopardize computer security
Emergency or security information or procedures for any buildings or facility which, if disclosed, would jeopardize security of the building
or facility or persons therein
Security measures and surveillance techniques which, if disclosed, would create a risk to the safety or persons, property, electronic
data or software
Security alarm system activity and access reports, including video footage the disclosure of which does not compromise the integrity of
the security system
Information which, if disclosed, would give an advantage to competitors or bidders including detailed or itemized cost estimates prior to
bid opening
Information generated by or on behalf of public employers or public employees in connection with:

[l Any sexual harassment complaint filed with a public employer

[1 Any grievance filed by or against an employee

[] Collective negotiations documents and statements of strategy or negotiating
Information that is a communication between a public agency and its insurance carrier, administrative service organization or risk
management office
Information that is to be kept confidential pursuant to court order
Certificate of honorable discharge issued by the United States government (commonly Form DD-214 or NGB-22) filed with a public
agency
Oath of allegiance, oath of office, or other affirmation; except that full name, title, and oath date.
Privacy Information:
Social security numbers
Credit card or debit card numbers
Bank account information
Month and day of birth
Personal e-mail address required by a public agency for government applications, services, or programs
Telephone numbers
Drivers’ license numbers
Primary or secondary addresses for covered persons or immediate family members per N.J.S.A. 47:1B-1 (Daniel's Law)
Portion of any document disclosing personal information of any person provided to a public agency for sole purpose of receiving official
notifications
Lists (including personal information) of persons identifying as in need of special assistance in the event of an emergency maintained
by a municipality or county
Portion of any record disclosing the personal identifying information of a person under 18 years old
Personal identifying information contained on domestic animal permits, license, and registrations.
Metadata
New Jersey Firemen’s Association financial relief applications
Owner and maintenance manuals
HIPAA information and indecent or graphic images of a person’s intimate parts as defined in N.J.S.A. 47:1A-5.2
Certain records of higher education institutions:
Research records
Questions or scores for exam for employment or academics
Charitable contribution information
Rare book collections gifted for limited access
Admission applications
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0
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[0 student records, grievances or disciplinary proceedings revealing a students’ identification
Biotechnology trade secrets N.J.S.A. 47:1A-1.2
Convicts requesting their victims’ records N.J.S.A. 47:1A-2.2
Ongoing investigations of non-law enforcement agencies (must prove disclosure is inimical to the public interest) N.J.S.A. 47:1A-3(a)
Public defender records_ N.J.S.A. 47:1A-5(k)
Upholds exemptions contained in other State or federal statutes and regulations, Executive Orders, Rules of Court, and privileges
created by State Constitution, statute, court rule or judicial case law N.J.S.A. 47:1A-9
Personnel and pension records (however, the following information must be disclosed:
= An individual’'s name, title, position, salary, payroll record, length of service, date of separation and the reason for such
separation, and the amount and type of any pension received
=  When required to be disclosed by another law, when disclosure is essential to the performance of official duties of a person
duly authorized by this State or the US, or when authorized by an individual in interest
= Data contained in information which disclose conformity with specific experiential, educational or medical qualifications
required for government employment or for receipt of a public pension, but not including any detailed medical or psychological
information N.J.S.A. 47:1A-10

O O0oood

N.J.S.A.47:1A-1
1 “a public agency has a responsibility and an obligation to safeguard from public access a citizen's personal information with which it
has been entrusted when disclosure thereof would violate the citizen's reasonable expectation of privacy.”

Burnett v. County of Bergen, 198 N.J. 408 (2009). Without ambiguity, the court held that the privacy provision “is neither a preface nor
a preamble.” Rather, “the very language expressed in the privacy clause reveals its substantive nature; it does not offer reasons why
OPRA was adopted, as preambles typically do; instead, it focuses on the law’s implementation.” “Specifically, it imposes an obligation
on public agencies to protect against disclosure of personal information which would run contrary to reasonable privacy interests.”

Executive Order No. 21 (McGreevey 2002)
Records where inspection, examination or copying would substantially interfere with the State's ability to protect and defend the State
and its citizens against acts of sabotage or terrorism, or which, if disclosed, would materially increase the risk or consequences of
potential acts of sabotage or terrorism.
Records exempted from disclosure by State agencies’ proposed rules.

O

O

Executive Order No. 26 (McGreevey 2002)
Certain records maintained by the Office of the Governor
Resumes, applications for employment or other information concerning job applicants while a recruitment search is ongoing
Records of complaints and investigations undertaken pursuant to the Model Procedures for Internal Complaints Alleging Discrimination,
Harassment or Hostile Environments
Information relating to medical, psychiatric or psychological history, diagnosis, treatment or evaluation
Information in a personal income or other tax return
Information describing a natural person's finances, income, assets, liabilities, net worth, bank balances, financial history or activities, or
creditworthiness, except as otherwise required by law to be disclosed
Test questions, scoring keys and other examination data pertaining to the administration of an examination for public employment or
licensing
Records in the possession of another department (including NJ Office of Information Technology or State Archives) when those records
are made confidential by regulation or EO 9.

O 0O OOoOo ood

Other Exemption(s) contained in a State statute, resolution of either or both House of the Legislature, regulation, Executive Order,
Rules of Court, any federal law, federal regulation or federal order pursuant to N.J.S.A. 47:1A-9(a).
(Please provide detailed information regarding the exemption from disclosure for which you are relying to deny access to government records.
If multiple records are requested, be specific as to which exemption(s) apply to each record.)




REQUEST FOR RECORDS UNDER THE COMMON LAW

If, in addition to requesting records under OPRA, you are also requesting the government records under the common law, please check the
box below.

A public record under the common law is one required by law to be kept, or necessary to be kept in the discharge of a duty imposed by law, or
directed by law to serve as a memorial and evidence of something written, said, or done, or a written memorial made by a public officer authorized
to perform that function, or a writing filed in a public office. The elements essential to constitute a public record are that it be a written memorial,
that it be made by a public officer, and that the officer be authorized by law to make it.

[ Yes, | am also requesting the documents under common law.
If the information requested is a "public record" under common law and the requestor has a legally recognized interest in the subject matter
contained in the material, then the material must be disclosed if the individual's right of access outweighs the State's interest in preventing

disclosure.

Please set forth your interest in the subject matter contained in the requested material:

Note that any challenge to a denial of a request for records under the common law cannot be made to the Government Records
Council, as the Government Records Council only has jurisdiction to adjudicate challenges to denials of OPRA requests. A challenge
to the denial of access under the common law can be made by filing an action in Superior Court.



10.

11.

12.

13.

All “government records” as defined in N.J.S.A. 47:1A-1.1 are subject to public access under the Open Public Records Act
(“OPRA”), unless specifically exempt.

A request for access to a government record under OPRA must be in writing, hand-delivered, mailed, transmitted electronically,
or otherwise conveyed to the appropriate custodian. N.J.S.A. 47:1A-5(g). In accordance with OPRA, custodians will generally
have seven (7) business days to respond, unless:

e The requestor seeks “immediate access” records as outlined in N.J.S.A. 47:1A-5(e); where the custodian must
respond “immediately” disclosing responsive records not to exceed twenty-four (24) months old.

e The requestor seeks information required to be disclosed by N.J.S.A. 47:1A-3(b), where the custodian must respond
disclosing the information within twenty-four (24) hours or as a soon as practical;

e The requestor is a seeking records for a “commercial purpose” as defined in N.J.S.A. 47:1A-1.1, where the response
time frame is fourteen (14) business days, but the custodian shall notify the requestor of the additional time within
seven (7) business days. N.J.S.A. 47:1A-5(i). However, the response time frame can be reduced to seven (7)
business days upon payment of no more than two times the cost to produce the responsive records.

e The requestor is seeking records requiring review for compliance with “Daniel’s Law” (N.J.S.A. 47:1B-1, et seq.),
where the response time frame is fourteen (14) business days, but the custodian shall notify the requestor of the
additional time within seven (7) business days. N.J.S.A. 47:1A-5(i).

e Fire district employing one or fewer full-time employees serving as custodians may add seven (7) business days to
the seven (7) or fourteen (14) business day response time frames.

The applicable response time does not commence until the custodian receives the request form. N.J.S.A. 47:1A-5(h). If you
submit the request form to any other officer or employee, the recipient must either forward the request to the appropriate
custodian or direct you to the appropriate custodian. Id.

Requestors are not required to use this OPRA request form; however, a written equivalent not containing the form requirements
of N.J.S.A. 47:1A-5(f) and N.J.S.A. 47:1A-5(g) may be denied by a custodian.

Requestors may submit requests anonymously. A request submitted anonymously shall not be considered incomplete.
N.J.S.A. 47:1A-5(f). If you elect not to identify yourself accurately or provide an accurate address, e-mail address, or telephone
number, the custodian is not required to respond until you reappear before the custodian seeking a response to the original
request. Further, anonymous requestors are prohibited from filing a complaint with either the GRC or the Courts. N.J.S.A.
47:1A-6.

The fees for duplication of a “government record” in printed form are listed on page 1 of this form. The custodian will notify you
of any special service charges or other additional charges authorized by State law or regulation before processing your request.
Payment shall be made by cash, check or money order payable to the responding agency.

You may be charged a prepayment or deposit when a request for copies exceeds $5.00. The custodian will contact you and
advise you of any deposit requirements. You agree to pay the balance due upon delivery of the records.

Under OPRA, a custodian must deny access to a person who has been convicted of an indictable offense in New Jersey, any
other state, or the United States, and who is seeking government records containing personal information pertaining to the
person’s victim or the victim’s family. N.J.S.A. 47:1A-2.2. This includes anonymous requests for said information.

By law, the responding agency must notify you that it grants or denies a request for access to government records within
applicable response time frame after the custodian receives the request. If the record requested is in storage, the custodian
will advise you within seven (7) or fourteen (14) business days after receipt of the request when the record can be made
available and the estimated cost for reproduction within no more than twenty-one (21) business days from date of notification.
N.J.S.A. 47:1A-5(j).

You may be denied access to a government record if your request would substantially disrupt agency operations and the
custodian is unable to reach a reasonable solution with you. N.J.S.A. 47:1A-5(g).

If the custodian is unable to comply with your request for access to a government record, they will indicate the specific bases
for denial on the request form or other written correspondence and send it to you.

Except as otherwise provided by law or by agreement with the requester, if the custodian fails to respond to you in writing
within seven (7) or fourteen (14) business days of receiving a request, the failure to respond is a deemed denial of your request.
N.J.S.A. 47:1A-5(g); N.J.S.A. 47:1A-5(j).

If your request for access to a government record has been denied or unfilled within the seven (7) or fourteen (14) business
days required by law, you have a right to challenge the decision by the responding agency to deny access. At your option, you
may either: 1) institute a proceeding in the Superior Court of New Jersey; or 2) file a complaint with the Government Records
Council (“GRC”) by completing the Denial of Access Complaint Form. All questions regarding complaints filed in Superior
Court should be directed to the Court Clerk in your County. Questions regarding the GRC’s Denial of Access Complaint process
can directed to the GRC toll-free telephone at 866-850-0511, by mail at PO Box 819, Trenton, NJ, 08625, by e-mail at
Government.Records@dca.nj.gov, or at their web site at www.state.nj.us/grc. The Council can answer general inquiries about
OPRA.

Information provided on this form may be subject to disclosure under the Open Public Records Act.
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Chapter 32. School District Operations

Subchapter 1. Scope and Purpose

6A:32-1.1 Scope and purpose

The rules in this chapter are intended to provide assistance to district boards of education and

school district administrators regarding the daily operation of schools and school districts.

Subchapter 2. Definitions

6A:32-2.1 Definitions

The following words and terms shall have the following meanings when used in this chapter,

unless the context clearly indicates otherwise:

“Access” means the right to view, make notes, and/or reproduce a student record.

“Adult student” means a person who is at least 18 years of age or is an emancipated minor.

“Advanced course” means any course or subject not previously taken in an approved school district
program for which additional credits or advanced placement may be awarded upon successful

completion of the course.

“Board of school estimate” means a group of individuals who are appointed in accordance with
N.J.S.A. 18A:22-1 and 2 and are responsible for annually preparing a budget for Type I school

districts pursuant to N.J.S.A. 18A:22-7.



“Chief school administrator” means the superintendent of schools or the administrative principal if
there is no superintendent. At N.J.A.C. 6A:32-7, 8, and 13, “chief school administrator” includes

charter school and renaissance school project lead persons.

“Days in membership” means the number of school days in session in which a student is enrolled.
A student’s membership begins on the first possible day of attendance following enrollment during
the school year, notwithstanding the actual day the student was recorded as present for the first

time.

“Elementary” means kindergarten, grades one through six, and grades seven and eight without

departmental instruction.

“Endorsement” means as defined in N.J.A.C. 6A:9-2.1.

“Enrichment course” means any course or subject of a vocational nature for which no credits are

awarded.

“Executive county superintendent” means a person appointed to serve as executive county

superintendent of schools pursuant to N.J.S.A. 18A:7-1 et seq.

“Health history” means the record of a person’s past health events obtained in writing, completed

by the individual or the individual’s physician.

“Health screening” means the use of one or more diagnostic tools to test a person for the presence

or precursors of a particular disease.

“Mandated student records” means student records that school districts compile pursuant to State

statute, regulation, or authorized administrative directive.



“Paraprofessional” means a school or classroom aide who assists appropriately certified personnel

with the supervision of student activities.

“Parent” means the natural or adoptive parent, legal guardian, surrogate parent appointed pursuant

to N.J.A.C. 6A:14-2.2, or a person acting in the place of a parent (such as a grandparent or

stepparent with whom the student lives or a person legally responsible for the student’s welfare).

Unless parental rights have been terminated by a court of appropriate jurisdiction, the parent

retains all rights pursuant to this chapter. In addition, a resource family parent may act as a parent

pursuant to this chapter if the parent’s authority to make education decisions on the student’s

behalf has been terminated by a court of appropriate jurisdiction.

“Permitted student records” means records that a district board of education has authorized, by

resolution adopted at a regular public meeting, to be collected to promote the educational welfare

of students.

“Personally identifiable information” means, but is not limited to:

1.

2.

The student’s name;

The name of the student’s parent(s) or other family members;

The address of the student or the student’s family;

The email address of the student, the student’s parent(s), or other family members;
The telephone number of the student, the student’s parent(s), or other family
members;

A personal identifier, such as the student’s Social Security number, student number,
or biometric record;

A photo of the student;



8. The location and times of class trips;

9. Other indirect identifiers, such as the student’s date of birth, place of birth, and
mother’s maiden name;

10. Other information that, alone or in combination, is linked or linkable to a specific
student that would allow a reasonable person in the school community who does not
have personal knowledge of the relevant circumstances to identify the student with
reasonable certainty; or

11. Information requested by a person who the district board of education, or private
agency that provides educational services by means of public funds, reasonably

believes knows the identity of the student to whom the student record relates.

“Physical examination” means the assessment of an individual’s health, in accordance with the

requirements at N.J.A.C. 6A:16-2.2.

“Remedial course” means any course or subject that is a review of a course or subject previously

taken and for which credits or placement may be awarded upon successful completion of the course.

“Remote instruction” means the provision of instruction occurring when the student and the
instructor are in different locations due to the closure of the facility(ies) of the district board of
education, charter school, renaissance school project, or approved private school for students with
disabilities. The closure of the facility(ies) shall be pursuant to N.J.S.A. 18 A:7F-9 or 18A:46-21.1
and for more than three consecutive school days due to a declared state of emergency, a declared
public health emergency, or a directive by the appropriate health agency or officer to institute a

public health-related closure.



“School contact directory for official use” means a compilation by a district board of education that
includes the following information for each student: name, address, telephone number, date of
birth, and school of enrollment. The directory may be provided for official use only to judicial, law

enforcement, and medical personnel.

“Secondary” means grades nine through 12 in all high schools; grades seven and eight in junior
high schools; grades seven, eight, and nine in middle schools; and grades seven and eight in

elementary schools having departmental instruction.

“Statement of assurance” means a document that verifies compliance with regulatory requirements

and 1s submitted to the executive county superintendent by the chief school administrator.

“Student discipline record” means information regarding all disciplinary actions taken against a
student by a school district pursuant to N.J.S.A. 18 A:36-25.1.b and that is maintained in a

student’s record.

“Student information directory” means a publication of a district board of education that includes
the following information relating to a student. It shall be used only by authorized school district
personnel and for designated official use by judicial, law enforcement, and medical personnel and
not for general public consumption.

1. Name;

2. Grade level;

3. Date and place of birth;

4. Dates of school attendance;

5. Major field of study;

6. Participation in officially recognized activities;



7. Weight and height relating to athletic team membership;

8. Degrees;

9. Awards;

10. The most recent educational agency attended by the student; and
11. Other similar information.

“Student record” means information related to an individual student gathered within or outside the

school district and maintained within the school district, regardless of the physical form in which it
is maintained. Essential in this definition is the idea that any information that is maintained for the

purpose of second-party review is considered a student record. Therefore, information recorded by
certified school personnel solely as a memory aid and not for the use of a second party is excluded
from this definition. In the absence of any “information related to an individual student,” the

document(s) no longer meets the definition of “student record.”

“Supervisor” means any appropriately certified individual assigned with the responsibility for the

direction and guidance of the work of teaching staff members.

“Teaching staff member” means as defined at N.J.S.A. 18A:1-1.

“Virtual instruction” means the provision of active instruction when the student and the instructor
are in different locations and instruction is facilitated through the internet and computer
technologies due the closure of the facility(ies) of the district board of education, charter school,
renaissance school project, or approved private school for students with disabilities. The closure of
the facility(ies) shall be pursuant to N.J.S.A. 18A:7F-9 or 18A:46-21.1 and for more than three
consecutive school days due to a declared state of emergency, a declared public health emergency,

or a directive by the appropriate health agency or officer to institute a public health-related closure.



Subchapter 3. District Boards of Education - General

6A:32-3.1 Special meetings of district boards of education

(a) The secretary of the district board of education shall call a special meeting of the district
board of education whenever:

1. Requested by the president of the district board of education;

2. Requested by the chief school administrator when the district board of education
fails to meet within two months during the period in which the schools in the
district are in session; or

3. Presented with a petition signed by a majority of the full membership of the district
board of education requesting the special meeting.

(b) Public notice of the special meeting shall be made pursuant to law and regulation, including

N.J.S.A. 18A:10-6. Additionally, the public notice shall include the date, time, location,

and purpose(s) of the special meeting.

6A:32-3.2 Requirements for the code of ethics for district board of education members and

charter school or renaissance school project board of trustees members

(a) Each district board of education and charter school or renaissance school project board of
trustees shall:
1. Discuss annually the School Ethics Act and the Code of Ethics for School Board
Members, pursuant to N.J.S.A. 18A:12-21 et seq., at a regularly scheduled public

meeting;



(b)

2. Adopt policies and procedures regarding the training of district board of education
and charter school or renaissance school project board of trustees members in
understanding the Code of Ethics; and

3. Maintain documentation, pursuant to (b) below, that each member of the district
board of education or charter school or renaissance school project board of trustees
has received and reviewed the Code of Ethics.

Each member of the district board of education or charter school or renaissance school

project board of trustees shall sign an acknowledgement of receipt of the Code of Ethics for

School Board Members contained at N.J.S.A. 18A:12-21 et seq. The acknowledgement of

receipt requires each district board of education member and charter school or renaissance

school project board of trustees member to read and become familiar with the Code of Ethics.

6A:32-3.3 Boards of school estimate

(a)

(b)

In any district board of education operating as a Type I school district, pursuant to N.J.S.A.
18A:9-2, the mayor of the municipality comprising the school district shall be the presiding
officer of the board of school estimate.

In the event of the absence of the mayor at any meeting of the board of school estimate, the

members present at the meeting shall proceed to elect a presiding officer pro tem.

Subchapter 4. Employment of Teaching Staff

6A:32-4.1 Employment of teaching staff

(a)

Each district board of education or private agency that provides educational services by

means of public funds shall determine guidelines for the hiring of all staff.



(b) Pursuant to N.J.S.A. 18A:26-2, no teaching staff member shall be employed by any district
board of education or private agency that provides educational services by means of public
funds unless the teaching staff member holds a valid certificate.

(©) Pursuant to N.J.A.C. 6A:9 and 6A:9B, the district board of education shall employ certified
personnel to implement a thorough and efficient system of free public schools.

(d) Each school shall be assigned the services of a full-time non-teaching principal to be
responsible for administration and supervision of the school.

1. When a full-time non-teaching principal is not assigned to a school, the district
board of education, upon advice of the chief school administrator, shall submit to
the Commissioner for approval a plan that ensures adequate supervision of students

and staff.

6A:32-4.2 Approval of paraprofessional staff

The district board of education shall submit a statement of assurance (SOA) affirming that all
paraprofessional staff hired were employed as instructional or health and safety personnel or in
accordance with the requirements of individualized education programs. The district board of
education shall submit the SOA to the executive county superintendent no later than September 30

and January 31 each school year.

6A:32-4.3 Access to personnel records

A district board of education or private agency that provides educational services by means of
public funds shall make employee records and information available for public access pursuant to
the Open Public Records Act, N.J.S.A. 47:1A-1 et seq., and in accordance with N.J.S.A. 18A:6-

120.d and 121.d.



Subchapter 5. Seniority

6A:32-5.1 Standards for determining seniority

(2)
(b)

(©)

(d)

(e)

®

2

For purposes of this subchapter, “employment” shall be inclusive of “office” and “position.’
Seniority, pursuant to N.J.S.A. 18A:28-13 et seq., shall be determined according to the
number or fraction of academic or calendar years of employment in the school district in the
specific categories at (1) below. Credit toward seniority shall include periods of unpaid
absences not exceeding 30 calendar days aggregate in one academic or calendar year, leaves
of absence at full or partial pay, and unpaid absences granted for study or research. Any
leave of absence or suspension resulting from confirmed discipline and all other unpaid
absences or leaves of absence shall not receive seniority credit.

In computing length of service for seniority purposes, full recognition shall be given to
previous years of service within the school district and to time of service in or with the
military or naval forces of the United States or this State, pursuant to N.J.S.A. 18A:28-12.
Employment in the school district prior to the adoption of the standards shall be counted in
determining seniority.

An employee who holds an emergency or provisional certificate shall not be entitled to
seniority rights, but the years of employment under the emergency or provisional certificate
shall count toward seniority when the employee becomes the holder of a standard
certificate, as defined at N.J.A.C. 6A:9, Professional Standards.

Whenever a person holds employment simultaneously under two or more endorsements, or
in two or more categories at (1) below, seniority shall be counted in all endorsements and

categories in which the person is, or has been, employed.

10



(2) If the employment title is not properly descriptive of the duties performed, the person who
holds employment shall be placed in a category in accordance with the duties performed
and not by title. If the employment title is not found at (I) below or at N.J.A.C. 6A:9B,
State Board of Examiners and Certification, the person who holds employment shall be
classified as nearly to the duties performed as possible, pursuant to N.J.A.C. 6A:9B.

(h) Whenever a person moves from, or reverts to, a category at (1) below, all periods of
employment shall be credited toward the person’s seniority in any or all categories in
which the person previously held employment.

(1) Whenever an employment category is abolished, a tenured employee shall be given
employment in the same category to which the employee is entitled by seniority. If the
tenured employee has insufficient seniority for employment in the same category, then the
employee shall revert to the category in which employment was held prior to employment in
the same category. The person shall be placed and remain on the preferred eligible list until a
vacancy occurs in the category to which the person is entitled seniority.

() If a person has insufficient seniority in the category to which they reverted, the person shall
revert to the next category in which employment was held immediately prior to
employment in the category to which they reverted. The person shall be placed, and remain
on, the preferred eligible list of the next preceding category, and so forth, until the person
has been employed or placed on all the preferred eligible lists of the categories in which the
person formerly held employment in the school district.

(k) In the event of a person’s employment in some category to which they reverted, the person

shall remain on all the preferred eligible lists of the categories from which they reverted.

11



)

The person shall be entitled to employment in any one or more such categories whenever a

vacancy occurs to which seniority entitles them.

The following shall be deemed to be specific categories, not necessarily numbered in order

of precedence:
1. Superintendent of schools;
2. Assistant superintendent.
1. Each assistant superintendent position shall be a separate category; and
il. District boards of education shall adopt, for each assistant superintendent
position, a job description that shall set forth qualifications and
endorsements for the position;
3. Director.
1. Each director position shall be a separate category; and
il. District boards of education shall adopt, for each director position, a job
description that sets forth the qualifications and endorsements for the position;
4. High school principal;
5. Adult high school principal;
6. Alternative school principal;
7. Vocational school principal;
8. Junior high or middle school principal;
0. Elementary school principal;
10. Supervisor.
1. Each supervisory title shall be a separate category; and

12



11.

12.

13.

14.

15.

16.

17.

il. District boards of education shall adopt, for each supervisory position, a job
description that sets forth the qualifications and specific endorsements
required for the position;

High school vice principal or assistant principal;

Adult high school vice principal or assistant principal;

Alternative school vice principal or assistant principal;

Junior high or middle school vice principal or assistant principal;

Elementary school vice principal or assistant principal;

Vocational school vice principal or assistant principal,

Secondary:

1. Any person holding an instructional certificate with endorsements shall have
seniority within the secondary category only in the endorsement(s) under
which the person has actually served;

il. Whenever a person shall be reassigned from one subject area to another, all
periods of employment in the person’s new assignment shall be credited toward
seniority in all endorsements in which employment was previously held;

1il. Any person employed at the secondary level in a position requiring an
educational services certificate or an instructional endorsement shall acquire
seniority only in the secondary category and only for the period of actual
service under the educational services certificate or instructional

endorsement; and

13



18.

1v.

Persons employed and providing services on a districtwide basis under an
instructional endorsement or an educational services certificate shall acquire

seniority on a districtwide basis;

Elementary:

ii.

1il.

1v.

To reorganize instruction at grades seven and eight pursuant to this
subchapter, district boards of education shall adopt a formal resolution
setting forth the reasons for the reorganization;

Any person employed at the elementary level in a position requiring an
educational services certificate or an instructional endorsement shall acquire
seniority only in the elementary category and only for the period of actual
service under the educational services certificate or instructional
endorsement;

Any person employed and providing services on a districtwide basis under
an instructional endorsement or an educational services certificate shall
acquire seniority on a districtwide basis;

Any person serving under an elementary endorsement in departmentally
organized grades seven and eight prior to September 1, 1983, shall continue
to accrue seniority in the elementary category for all such service prior, and
subsequent to, September 1, 1983. In addition, the person shall accrue
seniority in the secondary category but limited to the school district’s
departmentally organized grades seven and eight and the specific subject
area taught in the departmentally organized grades subsequent to September

1, 1983; and

14



(m)

19. Additional categories of specific educational service endorsements issued by the
State Board of Examiners and listed in N.J.A.C. 6A:9B.

If a restructure of grade levels results in the elimination of all junior high or middle schools

in the school district and the creation of schools with a grade-level organization that

includes grades seven and eight, the seniority rights of the junior high or middle school

principals, vice principals, and assistant principals displaced by the restructuring shall be

transferable to the newly reorganized schools in the category as defined at (1)9 above.

Subchapter 6. School Employee Physical or Psychiatric Examinations

6A:32-6.1 Scope and purpose

(2)

(b)

This subchapter designates the minimum assessments to be used by district boards of
education in establishing physical examinations for candidates for employment and
physical or psychiatric examinations of school district employees.

This subchapter applies to all district boards of education and private agencies that provide

educational services by means of public funds.

6A:32-6.2 Policies and procedures for physical or psychiatric examinations

(a)

Pursuant to N.J.S.A. 18A:16-2, district boards of education shall adopt written policies and
procedures for the physical examination of candidates for employment. The written
policies shall provide for notification to candidates for employment regarding the
requirements for physical examinations. The written policies also shall establish procedures
to assure confidentiality during the collection, transmission, and storage of medical records

of candidates for employment.
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(b)

Pursuant to N.J.S.A. 18A:16-2.a, the district board of education may require physical or
psychiatric examinations of school employees. The written policies shall provide for
notification to school employees regarding the requirements for physical or psychiatric
examinations. The written policies also shall establish procedures to assure confidentiality

during the collection, transmission, and storage of employee medical records.

6A:32-6.3 Requirements of physical or psychiatric examinations

(a)

(b)

Pursuant to N.J.S.A. 18A:16-2, district boards of education shall require candidates for
employment who have received a conditional offer of employment to undergo a physical
examination such as testing for usage of controlled or dangerous substances or to determine
whether the candidate is able to perform, with reasonable accommodation, job-related
functions pursuant to P.L. 101-336, Americans with Disabilities Act of 1990.
Pursuant to N.J.S.A. 18A:16-2, a district board of education may require physical or
psychiatric examinations of a school district employee whenever, in the district board of
education’s judgment, an employee shows evidence of deviation from normal physical or
mental health. The purpose of the physical or psychiatric examination shall be to determine
the employee’s physical and mental fitness to perform, with reasonable accommodation,
the position the employee currently holds, or to detect any health risk(s) to students and
other employees. When a district board of education requires an employee to undergo a
physical or psychiatric examination:
1. The district board of education shall provide the employee with a written statement
of the reason(s) for the required examination.

2. The district board of education shall provide the employee with a hearing, if requested.

16



1. The determination of such a hearing shall be appealable to the
Commissioner pursuant to N.J.S.A. 18A:6-9 and N.J.A.C. 6A:4, Appeals.
3. The employee may refuse, without reprisal, to waive their right to protect the
confidentiality of medical information, in accordance with P.L. 104-191, Health
Insurance Portability and Accountability Act of 1996.

(©) An individual employee may provide health-status information, including medications, that
may be of value to medical personnel in the event of an emergency requiring treatment. In
such instances, an employee may also choose to share with the building principal and, if
desired, with the certified school nurse, information regarding current health status to
assure ready access in a medical emergency.

(d) Health records of candidates for employment and of current employees, including
computerized records, shall be secured, stored, and maintained separately from other
personnel files. Health records may be shared only with authorized individuals in
accordance with N.J.S.A. 18A:16-5.

(e) Pursuant to N.J.S.A. 18A:16-3, the district board of education shall bear the cost of
examinations made by a physician or institution designated by the district board of education.
However, the employee shall bear the cost if the examination is performed by a physician or

institution designated by the employee with approval of the district board of education.

Subchapter 7. Student Records

6A:32-7.1 General considerations

(a) This subchapter applies to all district boards of education, charter schools, renaissance

school projects, approved private schools for students with disabilities, and private agencies
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(b)

(©)

(d)

(e)

that provide educational services by means of public funds. Throughout this subchapter,
unless otherwise indicated, “district board of education” refers to the governing body for
each of the five types of agencies.

Each district board of education shall compile and maintain student records and regulate
access in accordance with the Family Educational Rights and Privacy Act (FERPA), 20
U.S.C. § 1232g, and 34 CFR Part 99, disclosure, or communication of information
contained in student records in a manner that assures the security of the records in
accordance with this subchapter.

Student records shall contain only information that is relevant to the education of the
student and is objectively based on the personal observations or knowledge of the certified
school personnel who originate(s) the record.

The district board of education shall provide annual, written notification to parents, adult
students, and emancipated minors of their rights in regard to student records and student
participation in educational, occupational, and military recruitment programs. Copies of the
applicable State and Federal laws and district board of education policies shall be made
available upon request. The district board of education shall make every effort to notify
parents and adult students in their dominant language.

Nonadult students may assert rights of access only through their parent(s). However,
nothing in this subchapter shall be construed to prohibit certified school personnel from
disclosing, at their discretion, student records to nonadult students or to appropriate persons
in connection with an emergency, if the information contained in the record is necessary to

protect the health or safety of the student or other persons.
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®

(2

The parent or adult student shall have access to the student’s records and have access to, or

be specifically informed about, only the portion of another student’s record that contains

information about the student.

Each district board of education shall establish written policies and procedures for student

records that:

1.

Guarantee access to persons authorized under this subchapter within 10 days of a
request, but prior to any review or hearing conducted in accordance with N.J.A.C. 6A;
Assure security of the student records;

Enumerate and describe the student records collected and maintained by the district
board of education;

Provide for inclusion in a student record any educationally relevant information
provided by the parent or adult student;

Allow for release of school contact directory information for official use, as defined
in N.J.A.C. 6A:32-7.2;

Provide the parent or adult student a 10-day period to submit to the chief school
administrator a written statement prohibiting the inclusion of any or all types of
information about the student in any student information directory before allowing
access to the directory and school facilities to educational, occupational, and
military recruiters pursuant to N.J.S.A. 18A:36-19.1 and P.L. 114-95, § 8528,
Armed Forces Recruiter Access to Students and Student Recruiting Information of

the Every Student Succeeds Act of 2015;
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(h)

(1)

@

7. Provide, pursuant to (b) above, the parent or adult student a 10-day period to submit
to the chief school administrator a written statement to exclude information from
any school directory for official use;

8. Assure limited access to student records by secretarial and clerical personnel

pursuant to N.J.A.C. 6A:32-7.5;

0. Provide for the access and security of student records maintained in an electronic
system; and
10. Maintain the confidentiality of all student records containing the name, Social Security

number, address, and telephone number information, or the address for certified
participants in the Address Confidentiality Program pursuant to N.J.A.C. 3A:71.
All anecdotal information and assessment reports collected on a student shall be dated and
signed by the individual who originated the data.
The chief school administrator, or the chief school administrator’s designee, shall require all
student records of currently enrolled students to be reviewed annually by certified school
personnel to determine the education relevance of the information contained therein. The
reviewer shall cause information no longer descriptive of the student or educational program to
be deleted from the record, except that prior notice shall be given for students with disabilities
in accordance with N.J.A.C. 6A:14, Special Education. The deleted information shall be
disposed of and not be recorded elsewhere. No record of any such deletion shall be made.
No liability shall be attached to any member, officer, or employee of any district board of

education permitting access or furnishing student records in accordance with this subchapter.
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(k) When the parent’s or adult student’s dominant language is not English or the parent or
adult student is deaf, the district board of education shall provide interpretation of the
student records in the dominant language of the parent or adult student.

) Student health records shall be maintained separately from other student records. Student
health records also shall be maintained according to the requirements of this subchapter
until such time as graduation or termination, whereupon the health history and
immunization record shall be removed from the student’s health record and placed in the

student’s mandated record.

6A:32-7.2 School contact directory for official use

(a) Each district board of education shall compile and maintain a school contact directory for
official use that is separate and distinct from the student information directory.

(b) School personnel shall provide information from the school contact directory for official
use only to judicial and law enforcement personnel, and to medical personnel currently
providing services to the student in question. Upon request from a court, other judicial
agency, law enforcement agency, or medical service provider currently providing services
to the student in question, school personnel shall promptly verify the enrollment of a
student and provide the requester with all information about the student that is contained in
the school contact directory for official use.

(©) A parent, adult student, or emancipated minor shall notify, in writing, the district board of
education of their request to exclude any information from the school contact directory for

official use.
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6A:32-7.3 Mandated student records

(a)

(b)

This section applies only to district boards of education and charter school and renaissance

school project boards of trustees. Throughout this section, unless otherwise indicated, “district

board of education” refers to the governing body of each of the three types of agencies.
Mandated student records shall include the following:

1. The student’s name, address, telephone number, date of birth, name of parent(s),
gender, standardized assessment results, grades, record of daily attendance, classes
attended, grade level completed, year completed, and years of attendance;

2. Descriptions of the student’s progress according to the district board of education’s
student performance data;

3. History and status of physical health compiled in accordance with State regulations,
including immunizations and results of any physical examination(s) given by
qualified school district employees;

4. Records pursuant to rules and regulations regarding the education of students with
disabilities; and

5. All other records required by N.J.A.C. 6A.

6A:32-7.4 Maintenance and security of student records

(a)

(b)

The chief school administrator, or the chief school administrator’s designee, shall be
responsible for the security of student records maintained in the school district and shall
devise procedures for assuring that access to student records is limited to authorized persons.

District boards of education may store all student records either electronically or in paper format.
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(©)

(d)
(e)

®

1. When student records are stored electronically, proper security and backup
procedures shall be administered.

Student health records, whether stored on paper or electronically, shall be maintained in

accordance with N.J.A.C. 6A:32-7.1(1).

Records shall be accessible during the hours in which the school program is in operation.

Mandated student records required as part of programs established through State-

administered entitlement or discretionary funds from the U.S. Department of Education shall

be maintained for a period of five years after a student’s graduation or termination from the

school district, or to age 23, whichever is longer. The mandated student records shall be

disposed of in accordance with N.J.S.A. 47:3-15 et seq.

A district board of education that establishes a website shall not disclose any personally

identifiable information about a student, in accordance with N.J.S.A. 18A:36-35.

6A:32-7.5 Access to student records

(a)

(b)

(©)

Only authorized organizations, agencies, or persons, as defined in this section, shall have
access to student records, including student health records.

The district board of education may charge a reasonable fee for reproduction of student
records, not to exceed the schedule of costs set forth at N.J.S.A. 47:1A-5, provided that the
cost does not effectively prevent parents or adult students from exercising their rights under
this subchapter or other Federal and State rules and regulations regarding students with
disabilities, including N.J.A.C. 6A:14.

Each district board of education shall control access to, disclosure of, and communication
regarding information contained in student health records to assure access only to people

permitted by Federal and State statute and regulations or as stated at (e) below.
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(d) Access to, and disclosure of, a student health record shall meet the requirements of the
Family Education Rights and Privacy Act (FERPA), 20 U.S.C. § 1232¢g and 34 CFR Part 99.
(e) Organizations, agencies, and persons authorized to access student records shall include
only the following:
1. The student who has the written permission of a parent and the parent of a student
under the age of 18, regardless of whether the child resides with the parent, except

pursuant to N.J.S.A. 9:2-4;

1. The place of residence shall not be disclosed; and
il. Access shall not be provided if denied by a court;
2. Students at least 16 years of age who are terminating their education in the school

district because they will graduate secondary school at the end of the term or no
longer plan to continue their education;

3. An adult student and/or a parent who has the written permission of an adult student,
except that the parent shall have access without the adult student’s consent, as long
as the adult student is financially dependent on the parent and enrolled in the public
school system, or if the adult student has been declared legally incompetent by a
court of appropriate jurisdiction. The parent of a financially dependent adult student
may not disclose information contained in the adult student’s record to a second or
third party without the adult student’s consent;

4. Certified school district personnel who are assigned educational responsibility for
the student shall have access to the general student record but not to the student

health record except under conditions permitted in N.J.A.C. 6A:16-2.4;
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Certified educational personnel who have assigned educational responsibility for
the student and who are employed by agencies listed below shall have access to the
general student record, but not to the student health record, except under conditions

permitted at N.J.A.C. 6A:16-2.4:

1. An approved private school for students with disabilities;
il. A State facility;
1il. Accredited nonpublic schools in which students with disabilities have been

placed pursuant to N.J.S.A. 18A:46-14; or
v. Clinics and agencies approved by the Department;
To fulfill its legal responsibility, a district board of education shall have access through
the chief school administrator, or the chief school administrator’s designee, to
information contained in a student’s record. Information shall be discussed in executive
session, unless otherwise requested by the parent or adult student;
Secretarial and clerical personnel under the direct supervision of certified school
personnel shall be permitted access to portions of the record to the extent necessary
for the entry and recording of data and the conducting of routine clerical tasks.
Access shall be limited only to student files in which such staff are directed to enter
or record information, and shall cease when the specific assigned task is completed;
Accrediting organizations to carry out their accrediting functions;
The Commissioner and Department staff members who are assigned responsibility

that necessitates the review of such records;
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Officials of other district boards of education within the State or other educational
agencies or institutions where the student is placed, registered, or seeks to enroll,
subject to the following conditions:

1. Original mandated student records that schools have been directed to
compile by New Jersey statute, regulation, or authorized administrative
directive shall be forwarded to the receiving school district, agency, or
institution with written notification to the parent or adult student;

il. Original mandated student records that a district board of education has required
shall be forwarded to the receiving school district, agency, or institution only with
the written consent of the parent or adult student, except where a formal sending-
receiving relationship exists between the school districts;

1il. All records to be forwarded, including disciplinary records as specified at
N.J.S.A. 18A:36-19a, shall be sent to the chief school administrator of the
school district to which the student has transferred, or the chief school
administrator’s designee, within 10 school days after the transfer has been
verified by the requesting school district;

1v. The chief school administrator, or the chief school administrator’s designee,
shall request, in writing, all student records from the school district of last
attendance within two weeks from the date that the student enrolls in the
new school district;

V. Upon request, the chief school administrator of the school district of last

attendance, or the chief school administrator’s designee, shall provide a
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11.

12.

13.

14.

15.

16.

parent(s) or an adult student with a copy of the records disclosed to other
educational agencies or institutions; and
Vi. Proper identification, such as a certified copy of the student’s birth certificate or
other proof of the student’s identity pursuant to N.J.S.A. 18A:36-25.1, shall be
requested at the time of enrollment in a new school district;
Officials of the United States Department of Education assigned responsibilities
that necessitate review of such records;
Officers and employees of a State agency responsible for protective and
investigative services for students pursuant to N.J.S.A. 9:6-8.40. Wherever
appropriate, district boards of education shall ask the State agency for its
cooperation in sharing the findings of an investigation;
Agency caseworkers or other representatives of a State or local child welfare
agency who have the right to access a student’s case plan when the agency or
organization is legally responsible, in accordance with State law, for the care and
protection of the student, consistent with 20 U.S.C. § 1232¢g(b)(1)(L).
Organizations, agencies, and persons from outside the school if they have the
written consent of the parent or adult student. Organizations, agencies, and persons
shall not transfer student record information to a third party without the written
consent of the parent or adult student;
Organizations, agencies, and individuals outside the school, other than those
specified in this section, upon the presentation of a court order; and
Bona fide researchers who explain to the chief school administrator the nature of

the research project and the relevance of the records sought. Prior to the release of
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records to a researcher, the chief school administrator, or the chief school
administrator’s designee, shall receive from the researcher written assurance that
the records will be used under strict conditions of anonymity and confidentiality.
® Nothing in this section shall be construed to prohibit school personnel from disclosing
information contained in the student health record to students or adults in connection with
an emergency, if such knowledge is necessary to protect the immediate health or safety of
the student or other persons.

(2) In complying with this section, district boards of education and charter school and
renaissance school project boards of trustees shall adhere to the requirements pursuant to
the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1 et seq., and the Family
Educational Rights and Privacy Act (FERPA), 20 U.S.C. § 1232¢; 34 CFR Part 99.

1. When responding to OPRA requests from any party, including parties other than
those listed at (e) above, a district board of education or charter school or
renaissance school project board of trustees may release, without consent, records
removed of all personally identifiable information, as such documents do not meet
the definition of a student record. Before making any release, the district board of
education or charter school or renaissance school project board of trustees shall
have made a reasonable decision that a student’s identity cannot be determined
whether through single or multiple releases, or when added to other reasonably

available information.

6A:32-7.6 Conditions for access to student records

(a) All authorized organizations, agencies, and persons defined in this subchapter shall have

access to a student record, subject to the following conditions:
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No student record shall be altered or disposed of during the time period between a
request to review the record and the actual review of the record.
Authorized organizations, agencies, and persons from outside the school whose
access requires the consent of parents or adult students shall submit to the chief
school administrator, or the chief school administrator’s designee, the request in
writing, together with any required authorization.
The chief school administrator, or the chief school administrator’s designee, shall be
present during the period of inspection to provide interpretation of the records, where
necessary, and to prevent their alteration, damage, or loss. In every instance of
inspection of student records by persons other than parents, students, or individuals
who have assigned educational responsibility for the individual student, an entry shall
be made in the student record of the name(s) of persons granted access, the reason
access was granted, the time and circumstances of inspection, the records inspected,
and the purposes for which the data will be used.
Prior to disclosure of student records to organizations, agencies, or persons outside
the school district pursuant to a court order, the district board of education shall
give the parent or adult student at least three days’ notice of the name of the
requesting agency and the specific records requested unless otherwise judicially
instructed. The notification shall be provided in writing, if practicable. Only records
related to the specific purpose of the court order shall be disclosed.
1. Notice to the parent shall not be required when the parent is party to a court
proceeding involving child abuse and neglect or dependency matters,

consistent with 20 U.S.C. § 1232g(b)(2)(B).
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A record may be withheld from a parent or from an adult student only when the
district board of education obtains a court order or is provided with evidence that
there is a court order revoking the right to access. Only that portion of the record
designated by the court order shall be withheld. When the district board of
education has, or obtains, evidence of such court order, the parent or adult student
shall be notified in writing within five days of the request that access to the record
has been denied and that the person has the right to appeal the decision to the court

issuing the order.

6A:32-7.7 Rights of appeal for parents and adult students

(a)

Student records are subject to challenge by parents and adult students on grounds of

inaccuracy, irrelevancy, impermissible disclosure, inclusion of improper information, or

denial of access to organizations, agencies, and persons. The parent or adult student may

request:

1.

Expungement of inaccurate, irrelevant, or otherwise improper information from the
student record;

Insertion of additional data, as well as reasonable comments regarding the meaning
and/or accuracy of the student record;

The immediate stay of disclosure pending final determination of the challenged
procedure as described in this subchapter; and/or

Immediate access to student records for organizations, agencies, and persons denied
access, pending final determination of the challenged procedure, as described in this

subchapter.
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(b)

(©)

(d)

To request a change in the student record or to request a stay of disclosure pending final
determination of the challenged procedure, a parent or adult student shall notify, in writing,
the chief school administrator of the specific issues relating to the student record.

1. Within 10 school days of notification, the chief school administrator, or the chief
school administrator’s designee, shall notify the parent or adult student of the
school district’s decision. If the school district disagrees with the request, the chief
school administrator, or the chief school administrator’s designee, shall meet with
the parent or adult student to resolve the issues set forth in the request.

2. If the matter is not satisfactorily resolved, the parent or adult student has 10 school
days to appeal the school district’s decision.

3. If an appeal is made to the district board of education, the district board of
education shall render a decision within 20 school days.

4. The decision of the district board of education may be appealed to the
Commissioner pursuant to N.J.S.A. 18A:6-9 and N.J.A.C. 6A:3, Controversies and
Disputes. At all stages of the appeal process, the parent or adult student shall be
afforded a full and fair opportunity to present evidence relevant to the issue.

5. A record of the appeal proceedings and outcome shall be made a part of the student
record with copies made available to the parent or adult student.

Appeals relating to student records of students with disabilities shall be processed in

accordance with the requirements of (b) above.

Regardless of the outcome of an appeal, a parent or adult student shall be permitted to place

in the student record a statement commenting upon the information in the student record or

setting forth any reasons for contesting a portion of the student record, including the decision
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made in the appeal. The parent’s or adult student’s statement shall be maintained as part of
the student record, as long as the contested portion of the student record is maintained. If the
contested portion of the student record is disclosed to any party, the statement commenting

upon the information shall also be disclosed to that party.

6A:32-7.8 Retention and disposal of student records

(a)

(b)

(©)

(d)

This section applies to only district boards of education and charter school and renaissance
school project boards of trustees. Throughout this section, unless otherwise indicated,
“district board of education” refers to the governing body of each of the three types of
agencies.

A student record is considered to be incomplete and not subject to the provisions of the

Destruction of Public Records Law, N.J.S.A. 47:3-15 et seq., while the student is enrolled

in the school district.

1. The district board of education shall retain the student health record and the health
history and immunization record according to the school district records retention
schedule, as determined by the New Jersey State Records Committee.

Student records of currently enrolled students, other than the records described at (f) below,

may be disposed of after the information is no longer necessary to provide educational

services to a student. The disposition shall be carried out only after the parent or adult
student has been notified in writing and written permission has been granted, or after
reasonable attempts to notify the parent or adult student and to secure permission have been
unsuccessful.

Upon graduation or permanent departure of a student from the school district:
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1. The parent or adult student shall be notified in writing that a copy of the entire
student record will be provided to them upon request.
2. Information in student records, other than that described at (f) below, may be
disposed of, but only in accordance with the Destruction of Public Records Law,
N.J.S.A. 47:3-15 et seq. The disposition shall be carried out only after the parent or
adult student has been notified in writing and written permission has been granted,
or after reasonable attempts to notify the parent or adult student and to secure
permission have been unsuccessful and prior written authorization has been
obtained from the New Jersey State Records Committee in the New Jersey
Department of the Treasury.
(e) No additions shall be made to the record after graduation or permanent departure without
the prior written consent of the parent or adult student.
® The school district of last enrollment, graduation, or permanent departure of the student shall
keep, for 100 years, a mandated record of a student’s name, date of birth, name of parents,
gender, health history and immunization, standardized assessment results, grades, attendance,

classes attended, grade level completed, year completed, and years of attendance.

Subchapter 8. Student Attendance and Accounting

6A:32-8.1 School register

(a) This subchapter applies to all district boards of education, charter schools, renaissance
school projects, approved private schools for students with disabilities, and private agencies

that provide educational services by means of public funds. Throughout this subchapter,
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(b)

(©)

(d)

(e)

unless otherwise indicated, “district board of education” refers to the governing body of

each of the five types of agencies.

District boards of education shall carefully and accurately track enrollment and attendance

of all students in a manual school register format or in an electronic format of the school
district’s choosing.

The Commissioner will issue and publish on the Department’s website guidance for
recording student attendance in all public schools of the State operated by district boards of
education, except adult high schools.

Student attendance shall be recorded in the school register during school hours on each day
in session, pursuant to N.J.A.C. 6A:32-8.3. An employee designated by the chief school
administrator shall keep in the school register, attendance of all students, and shall maintain
the attendance records in accordance with this subchapter and the guidance at (c) above.

A student who has been placed on home instruction shall have their attendance status recorded
on the regular register for the program in which the student is enrolled. The student shall be
marked absent for the period beginning the first day the student is unable to attend school and
ending the day before the first instructional day at the student’s place of confinement.
Absences shall not be recorded for the student while on home instruction, provided the hours
of instruction are no less than required by N.J.A.C. 6A:14-4.8 and 4.9 and 6A:16-10.1 and
10.2. The number of possible days in membership for a student on home instruction shall be

the same as for other students in the program in which the student is enrolled.

6A:32-8.2 School enrollment

(2)

The school enrollment in a program of instruction, a school, or a school district shall be the

total number of original student entries in the school register plus the number of re-entries,
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(b)

(©)

(d)

(e)

®

less the number of transfers, withdrawals, or dropouts in any such unit during a school year.
The total number of original entries and re-entries, less the number of transfers, withdrawals,
or dropouts, in all programs of instruction and schools of a school district shall constitute the
school enrollment for the district board of education during any school year.

A student attending a school operated by a district board of education shall not be
concurrently enrolled in more than one school register in any school district during a school
year with the exception of shared-time students.

A student shall not be enrolled in a school register until the student has reached over the age
of five years in accordance with N.J.S.A. 18A:38-1, Attendance at school free of charge. The

district board of education may enroll students under the following legal school ages:

1. Kindergarten: older than four years and younger than six years;

2. State-funded preschool program: at least three years of age and younger than five
years; and

3. Preschool students with disabilities: at least three years of age and younger than five
years.

Within 10 school days of the start of the school year, a school district shall determine
whether a student who attended the previous year but not the current school year has an
excused absence or has transferred, withdrawn, or dropped out of the school district.

Any student enrolled in a school district who moves to another school district in the same
school year shall be included in the school register in the new school district upon
enrollment.

The average daily enrollment in a school district for a school year shall be the sum of the

total days in membership of all enrolled students when schools were in session during the
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year, divided by the number of days in session. The average daily enrollment for the
programs of instruction or schools of a school district having varying lengths of terms shall
be the sum of the average daily enrollments obtained for the individual programs of

instruction or schools.

6A:32-8.3 Day in session

(2)

(b)

A day in session shall be a day on which the school is scheduled to provide instruction and
students are under the guidance and direction of a teacher(s) engaged in the teaching
process. A day on which school is closed for reasons such as holidays and teachers’
institutes, or inclement weather not under conditions set forth at N.J.A.C. 6A:32-13, shall
not be considered a day in session.

A day in session shall consist of not less than four hours, exclusive of recess and lunch
periods, except that one continuous session of two and one-half hours may be considered a

full day in kindergarten.

6A:32-8.4 Student attendance

(2)

(b)

For all State attendance submissions, a student shall be recorded as present, absent, or
excused for a State-excused absence, pursuant to () below, on every day the school is in
session after the student enrolls until the date the student is transferred to another school or
officially leaves the school district.

A record of attendance of all students shall be kept in accordance with N.J.A.C. 6A:32-
8.1(c). The employee designated by the chief school administrator shall keep the
attendance records according to this subchapter and the guidance issued by the

Commissioner in accordance with N.J.A.C. 6A:32-8.1(¢).
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(©)

(d)

(e)

®

A student enrolled in a school shall be recorded in the school register as present if the
student participates in instruction or instruction-related activities for at least half a day in
session whether the student is physically on school grounds, at an approved off-grounds
location, or in a virtual or remote instruction setting, pursuant to N.J.A.C. 6A:32-13.

A student enrolled in a school who is not participating in instruction or instruction-related
activities pursuant to (c) above shall be recorded in the school register as absent, unless the
student is recorded as a State-excused absence, pursuant to (e) below.

State-excused absences shall be as follows:

1. Religious observance, pursuant to N.J.S.A. 18A:36-14, 15, and 16.

1. The Commissioner, with approval of the State Board of Education, shall
annually prescribe a list of religious holidays on which it shall be mandatory
to excuse students for religious observance upon the written request signed by
the parent or person standing in loco parentis;

2. Participation in observance of Veterans Day, pursuant to N.J.S.A. 18A:36-13.2;
3. Participation in district board of election membership activities, pursuant to
N.J.S.A. 18A:36-33;
4. Take Our Children to Work Day;
5. College visit(s), up to three days per school year for students in grades 11 and 12; and
6. Closure of a busing school district that prevents a student from having
transportation to the receiving school.
For absences that do not meet the criteria at (e) above, district boards of education may
adopt policies that establish locally approved or excused absences consistent with N.J.A.C.

6A:16-7.6 for the purposes of expectations and consequences regarding truancy, student
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conduct, promotion, retention, and the award of course credit. However, an absence
designated as excused by the district board of education pursuant to N.J.A.C. 6A:16-7.6
shall be considered as an absence in the submission to the State for the purpose of chronic

absenteeism reporting, as set forth at N.J.A.C. 6A:32-8.6.

6A:32-8.5 Average daily attendance

The average daily attendance rate in a school district school or program of instruction for a school year
shall be the total number of the days present of all enrolled students, divided by the number of days in
membership of all enrolled students. The student average daily attendance means the total number of

days that a student is present in school divided by the total possible number of days in session.

6A:32-8.6 Absentee and chronic absenteeism rates

(a) A student’s absentee rate shall be determined by subtracting the student’s total number of
days present from the student’s days in membership and dividing the result by the student’s
days in membership.

1. State-excused absences shall not be included in a student’s days in membership for
purposes of calculating a student’s absentee rate.

(b) If a student’s absentee rate is equal to or greater than 10 percent, the student shall be
identified as chronically absent.

(©) Each school with 10 percent or more of its enrolled students identified as chronically
absent shall develop a corrective action plan to improve absenteeism rates. In accordance
with N.J.S.A. 18A:38-25.1, the school will annually review and revise the corrective action
plan and present the revisions to the district board of education, until the percentage of

students who are chronically absent is less than 10 percent.
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Subchapter 9. Athletics Procedures

6A:32-9.1 General requirements

(a) A district board of education may adopt a program of sport activities that complies with
N.J.S.A. 18A:36-37.

(b) If the athletic facilities are not owned by the municipality or the district board of education,
the district board of education shall require the owner to provide adequate safeguards for
players and spectators. The field, room, court, track, stands, and surrounding premises shall
be kept in good condition and free from hazards.

(©) Upon the recommendation of the chief school administrator, the district board of education shall
adopt and, thereafter, annually review a policy of emergency medical procedures for all practice
sessions and competitive contests, games, events, or exhibitions with individual students or
teams of one or more schools of the same or other school districts, whether conducted on public
or private facilities. The policy shall be disseminated to appropriate personnel.

(d) A student seeking to represent the school in interscholastic athletic competition and their
parent, or an adult student, shall sign a form furnished by the district board of education.

The form shall embody the following:

1. A request to be a candidate for a place on a school squad or team in a specified sport;
2. An acknowledgement that physical hazards may be encountered; and
3. Consent of the student’s parent or the adult student to participate.

Subchapter 10. Summer School Sessions

6A:32-10.1 General
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(2)

(b)

(©)

(d)

A summer school session shall be operated by a district board of education in compliance
with N.J.S.A. 18A:11-15.

Remedial, advancement, and enrichment courses may be offered during a summer school
session to meet student needs.

Summer school sessions shall be separate from “extended school year services” as defined
in N.J.A.C. 6A:14-1.3.

All school districts operating elementary and/or secondary summer school sessions shall

conduct fire and school security drills pursuant to N.J.S.A. 18A:41-1.

6A:32-10.2 Costs and tuition

(a)

(b)

The district board of education may charge tuition in accordance with N.J.S.A. 18A:11-15
for any course provided during a summer school session to a student who resides in the
school district.

The district board of education may charge tuition at an amount it determines for any
course provided during a summer school session to a student not domiciled within the

school district.

6A:32-10.3 Staffing

(a)

(b)

In each school, a member of the administrative, supervisory, or teaching staff who is
certified as an administrator shall be assigned the responsibilities of administration and
supervision of the summer session.

District boards of education conducting summer school sessions shall employ teachers who

possess valid certificates for the subjects taught. Curriculum enrichment may involve
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resource persons serving for specific periods of time under the supervision of a certified

administrator, supervisor, or teacher.

6A:32-10.4 Student assignment and credit

(a) The assignment of students in a summer school session for remedial courses shall be based
upon the recommendation of the principal of the school the student regularly attends, in
accordance with district board of education policies. The principal’s written recommendation
shall state the name of the subject(s) the student may take and the purpose for each subject.

(b) An evaluation and a description of work completed shall be included in the student’s
cumulative record. The principal of the sending school shall determine the grade placement
of the student.

(©) To receive advanced credit for a subject not previously taken, the student shall receive class
instruction in summer session under standards equal to the standards taught during the
regular term.

(d) Full-year subjects given for remediation that carry credit or placement consequences for
students shall be conducted for 60 hours of instruction under standards equal to the
standards taught during the regular term or through an established number of curricular
activities as determined by the district board of education.

(e) Credit for work taken in an approved elementary or secondary school summer session shall
be transferable in the same manner as work taken in any approved elementary or secondary
school, in accordance with district board of education policy.

® The principal shall give prior approval for work to be taken at other educational institutions
or environments, which shall include, but not be limited to, other public and private

schools, institutions of higher education, and online courses.
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(2

The amount of time a student spends receiving class instruction shall become part of the
student’s permanent record and shall be included whenever the student’s record is

transferred to another school.

Subchapter 11. Withdrawal from Regional School Districts

6A:32-11.1 Application and data for investigation of advisability of withdrawal or dissolution

(2)

(b)

(©)

(d)

The district board of education of any school district constituting part of a limited-purpose
regional school district, the governing body of a limited-purpose regional school district, or
the governing body of any municipality constituting part of an all-purpose regional school
district may apply to the executive county superintendent to investigate the advisability of
withdrawal of constituent school district or municipality from the regional school district.
A majority of the boards of education of the school districts that constitute a limited-
purpose regional school district and a majority of the governing bodies of the
municipalities that constitute the constituent school districts of a limited-purpose regional
school district may apply, by separate resolutions, to the executive county superintendent to
investigate the advisability of the dissolution of the regional district.

The resolutions requesting that the executive county superintendent make such an
investigation shall be adopted by a recorded roll call vote of the majority of the full
membership.

The resolution request(s) submitted to the executive county superintendent shall include the
following information:

1. A general description of the regional school district and of the withdrawing

constituent school district, including, but not limited to, the type of educational

42



(e)

system, number of schools, grade levels served, community population, and

geographical characteristics;

2. Enrollment data, including, but not limited to, the number of students enrolled as
reported by grade on the Annual Application for State School Aid and estimated
projected enrollments, by grade level, for the succeeding five school years for both the
withdrawing school district or municipality and the remaining regional school district,
based on growth factors using average percentages for the last three school years;

3. The racial composition of the withdrawing school district’s or municipality’s
student population enrolled in the regional school district, and the effect of such
withdrawal upon the racial composition of the remaining student population of the
regional school district;

4. Two appraisals of each school site that is part of the regional school district
prepared by qualified appraisers.

i. If two or more constituent school districts or municipalities request such a
study, the selection of the appraisers and the cost of the required appraisals
shall be made jointly and shared; and

5. The proposed educational plan for the students from the withdrawing school district
or municipality presently enrolled in the school(s) of the regional school district.

Within 21 days following adoption of the resolution, the adopting body shall confer with

the remaining constituent school districts and/or the governing bodies of the constituent

municipalities, the regional district board of education, and the executive county

superintendent to review the procedure required for withdrawal from a regional school
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district. The executive county superintendent may call the conference at the request of a

constituent school district or municipality prior to its adoption of the resolution.

6A:32-11.2 Investigation and report by executive county superintendent

(a) The executive county superintendent shall investigate the advisability of the withdrawal of
the requesting constituent district from, or the dissolution of, the regional school district
upon receipt of the resolution(s) and accompanying data pursuant to N.J.A.C. 6A:32-11.1.
Within 60 days after receipt of the request, the executive county superintendent shall issue a
report, in accordance with N.J.S.A. 18A:13-52 or 18A:13-67, to governing bodies of the
municipalities constituting the regional school district and the board of education of the
regional school district. If the executive county superintendent’s report addresses the
withdrawal of a constituent school district(s) from, or the dissolution of, a limited-purpose
regional school district, the report shall also be issued to the district boards of education of
the constituent school districts. When the executive county superintendent has begun the
investigation, no action shall be taken upon a subsequent request from another constituent
school district or municipality of the same regional school district until the investigation,
report, and action have been completed. The report shall be based on data including, but not
limited to, the following:

1. A general description of the regional school district, including the number of
constituent school districts, school buildings, area of the total school district, and
area of the withdrawing school district or municipality;

2. Enrollment data, including the number of students enrolled as reported by grade on
the Annual Application for State School Aid and estimated projected enrollment, by

grade level, for the succeeding five school years for both the withdrawing school
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district or municipality and the remaining regional school district. The estimated
projected enrollments shall be based on growth factors using average percentages
for the last three school years and a review of municipal planning documents
(master plan elements, zoning maps), including any annual reports or summaries of
land-use approvals within the past five years;

Enrollment data, by grade level, showing the racial composition of the present
regional student population and the resulting racial composition for both the
withdrawing school district or municipality and the remaining regional school
district if withdrawal were to be approved;

The operating expenses of the regional school district for the present school year
including the distribution of current operating expenses among the constituent
school districts or municipalities;

The equalized valuation of each constituent school district or municipality of the
regional school district as set forth in N.J.S.A. 18A:7F-45;

The average equalized valuations of the real property of each constituent school district
or municipality of the regional school district as set forth in N.J.S.A. 18A:24-1 et seq.;
The borrowing margin of each constituent school district or municipality of the
regional school district as determined by N.J.S.A. 18A:24-1 et seq., and the revised
borrowing margin of each constituent school district or municipality and the
withdrawing school district or municipality, if approval were to be granted;

The apportionment by dollar amounts and percentages of debt service for the
current school year among all the constituent school districts or municipalities of

the regional school district;
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(b)

10.

11.

The replacement costs of school buildings, additions, grounds, furnishings, and
equipment of the regional school district, and the replacement cost of any school
building, additions, grounds, furnishings, and equipment of the regional school
district situated in the withdrawing school district or municipality. The Department
will calculate the school building replacement costs as follows:

1. The current overall cost per square foot for school construction in New
Jersey, updated in the fall of each year, will be multiplied by the gross area
of the building. The figure shall include construction costs, moveable and
built-in furniture and equipment, and fees; and

il. Site costs will be excluded since they are already included under N.J.A.C.
6A:26-7.1(a).

The amount of indebtedness, if any, to be assumed by the withdrawing constituent

school district or municipality;

The distribution of assets and liabilities of the existing regional school district and

remaining regional school district following withdrawal in the manner provided by

N.J.S.A. 18A:8-24;

The executive county superintendent report shall include, but not be limited to, the following:

1.

A proposed educational plan for the withdrawing constituent school district or
municipality, if withdrawal were to be approved, including the effects of such
withdrawal upon the educational program of the remaining regional school district and
on the provision of adequate public school facilities and services at a reasonable cost;

A summary of the advantages and disadvantages of withdrawal to both the withdrawing

constituent school district or municipality and the remaining regional school district; and
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3. A recommendation from the executive county superintendent regarding the request
for withdrawal from the regional school district.
(©) Upon adoption of a resolution in accordance with N.J.S.A. 18A:13-51 or 18A:13-66, the
board of education of the regional school district shall not incur any additional indebtedness
for capital projects, pending either the rejection of the proposal at a special school election or

an effective date of withdrawal as determined by the Commissioner.

6A:32-11.3 Special school election

(a) If the application is granted upon completion of the procedures at N.J.S.A. 18A:13-54 to 56
or 18A:13-69 to 71, the executive county superintendent shall confer with the regional
district board of education and the boards of education of the constituent school districts of
a limited-purpose regional school district or the constituent municipal governing bodies of
an all-purpose regional school district and fix a day and time for holding a special school
election, in accordance with N.J.S.A. 18A:13-57 or 18A:13-72.

(b) To be effective, the proposal shall be adopted by a majority of the legal votes cast within
the withdrawing constituent school district or municipality, and, in addition, a majority of

the combined legal votes cast within the remainder of the regional school district.

6A:32-11.4 Final determination of board of review

The board of review, which shall consist of the Commissioner as chairperson, the State Treasurer
or designee, and the Director of the Division of Local Government Services in the Department of
Community Affairs, shall include in its final determinations required by N.J.S.A. 18A:13-56 or
18A:13-71, any specific conditions under which its consent is granted to ensure that a thorough

and efficient system of public schools will be maintained in the withdrawing school district(s) or
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municipality(ies) and the remaining regional school district, or in the remaining constituent school

districts in the event of a dissolution.

6A:32-11.5 Effective date of withdrawal

If approved at the special school election, the withdrawal of the school district or municipality shall
become effective upon a date to be determined by the Commissioner, pursuant to N.J.S.A. 18A:13-

59 or 18A:13-74.

Subchapter 12. Kindergarten

6A:32-12.1 Kindergarten programs

(a) School districts offering approved kindergarten programs shall provide each student enrolled
with a balanced program using adequate equipment, materials, and supplies. School districts
shall design a balanced kindergarten program to meet the individual needs of every student
and may include instruction in reading and other subjects when the teacher of the class
determines that a student is ready for such instruction.

(b) Each kindergarten teacher shall be properly certified pursuant to N.J.A.C. 6A:9B, State
Board of Examiners and Certification, and in accordance with the Abbott v. Burke decision,
Abbott v. Burke, 153 N.J. 480 (1998) (“Abbott V’); 177 N.J. 578 (2003) (“Abbott X7).

(©) School districts that are not subject to the Abbott v. Burke decisions at 153 N.J. 480 (1998)
and 177 N.J. 578 (2003) (“Abbott decisions™) or the provisions at N.J.A.C. 6A:13-3.2 shall
maintain a maximum enrollment for a kindergarten classroom of 25 students per teacher.

School districts subject to the Abbott decisions or in which 40 percent or more of the
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students are “at-risk” as defined at P.L. 2007, c. 260 shall follow the provisions for

kindergarten at N.J.A.C. 6A:13-3.2.

1. School districts that are not subject to the Abbott decisions or the provisions at
N.J.A.C. 6A:13-3.2 may submit a written request to the executive county
superintendent for permission to increase the number of students in a kindergarten
classroom, provided another teacher, a paraprofessional is employed full-time to

provide for the increased size.

Subchapter 13. Virtual or Remote Instruction

6A:32-13.1 Virtual or remote instruction

(a) This section applies to all district boards of education, charter school and renaissance
school project boards of trustees, and private agencies that provide educational services by
means of public funds. Throughout this section, unless otherwise indicated, “district board
of education” refers to the governing body of each of the four types of agencies.

(b) If the State or local health department determines that it is advisable to close, or mandates
closure of, the schools of a school district due to a declared state of emergency, declared
public health emergency, or a directive by the appropriate health agency or officer to
institute a public health-related closure for more than three consecutive school days, the
chief school administrator shall have the authority to implement the school district’s
program of virtual or remote instruction, pursuant to N.J.S.A. 18A:7F-9.

1. If implemented by the chief school administrator, the school district’s program of

virtual or remote instruction shall be provided to an enrolled student, whether a
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(©)

general education student in preschool through grade 12 or a student with a

disability aged three to 21.

1. The school district shall provide students with a disability with the same
educational opportunities provided to general education students to the
extent appropriate and practicable.

il. Related services may be delivered to general education students and
students with a disability through the use of electronic communication or a
virtual or online platform, as appropriate.

The district board of education may apply to the 180-day requirement established pursuant

to N.J.S.A. 18A:7F-9.b, one or more days of virtual or remote instruction under the

following conditions:

1. Virtual or remote instruction is provided to students on the day(s) that some or all of
the programs of instruction of the school district were closed to in-person

instruction;

2. The virtual or remote instruction meets the Commissioner-established criteria for

the occurrence of one of the events at (b) above;

3. The school district’s program of virtual or remote instruction:

1. Explains, to the greatest extent possible, the equitable delivery of, and
access to, virtual and remote instruction, including descriptions of the
following:

(1) The design of synchronous and/or asynchronous virtual or remote

learning plans that will maximize student growth and learning;
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il.

1il.

)

)

How the school district will continuously measure student growth
and learning in a virtual or remote instruction environment; and

The school district’s plan for measuring and addressing any ongoing
digital divide issue(s), including a lack of access to the internet,

network, or devices;

Addresses the needs of students with disabilities and includes descriptions of the

following:

(1)

)

)

(4)

The delivery of virtual or remote instruction in order to implement, to the
greatest extent possible, students’ individualized education programs
(IEPs), including material and platform access;

The methods used to document IEP implementation, including the
tracking of student progress, accommodations, and modifications;

How case managers follow up with parents to ensure services are
implemented, to the greatest extent possible, in accordance with

IEPs; and

How the school district plans to conduct IEP meetings, evaluations,

and other meetings to identify, evaluate, and/or reevaluate students

with disabilities;

Addresses the needs of multilingual learners (MLs) and include the

following:

(1)

How the school district includes an English as a second language
(ESL) and/or bilingual education program aligned with State and

Federal requirements to meet the needs of MLs;
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1v.

vi.

(2) The process to communicate with parents of MLs, including
providing translation materials, interpretative services, and
information available at the parent’s literacy level,

3) The use of instructional adaptations, for example, differentiation,
sheltered instruction, Universal Design for Learning, access to
technology, and strategies to ensure MLs access the same standard of
education as non-ML peers; and

(4) The training for teachers, administrators, and counselors to learn
strategies related to culturally responsive teaching and learning,
social-emotional learning, and trauma-informed teaching for students
affected by forced migration from their home country;

Accounts for student attendance in accordance with (d) below and includes

the following:

(1) A description or copy of the school district’s attendance policies,
including how the school district will determine whether a student is
present or absent during virtual or remote instruction, and how a
student’s attendance will factor into promotion, retention,
graduation, discipline, and any other decisions that will reflect the
student’s performance;

Describes how the school district is communicating with the parents when a

student is not participating in virtual or remote instruction and/or submitting

assignments;

Includes a plan for the continued safe delivery of meals to eligible students;
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(d)

vil.

viil.

Includes an outline of how buildings will be maintained throughout an
extended period of closure; and

Includes district-specific factors, including, but not limited to,
considerations for Title I extended learning programs, 21st Century
Community Learning Center Programs, credit recovery, other extended
student learning opportunities, accelerated learning, and social and
emotional health of staff and students, transportation, extra-curricular

programs, childcare, and community programming; and

The district board of education submitted a proposed program of virtual or remote

instruction to the Commissioner within 30 days of the effective date of P.L. 2020, c.

27 and, thereafter, by July 31 annually.

1.

If the district board of education is unable to complete and submit a
proposed program by July 31 annually, and the school district is required to
close its schools for a declared state of emergency, declared public health
emergency, or a directive by the appropriate health agency or officer to
institute a public health-related closure, the Commissioner may retroactively

approve the program.

If provided under the district board of education’s program that has been approved by the
Commissioner, student attendance for a day of virtual or remote instruction shall be
accounted for in accordance with N.J.A.C. 6A:32-8.4 for the purposes of meeting State and
local graduation requirements, the awarding of course credit, and other matters as

determined by the Commissioner.
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6A:32-13.2 Virtual or remote instruction in approved private schools for students with

disabilities (APSSDs)

(a)

(b)

If the State or local health department determines that it is advisable to close, or mandates

closure of, an approved private schools for students with disabilities (APSSD) due to a

declared state of emergency, declared public health emergency, or a directive by the

appropriate health agency or officer to institute a public health-related closure for more

than three consecutive school days, the full-time non-teaching principal shall have the

authority to implement the APSSD’s Department-approved program of virtual or remote

instruction.

The APSSD may apply one or more days of virtual or remote instruction to qualify as a day

of instruction for the purposes of calculating tuition pursuant to N.J.S.A. 18A:46-21.1.a,

under the following conditions:

1. Virtual or remote instruction is provided to students on the day(s) that some or all of the
programs of instruction of the APSSD were closed to in-person instruction;

2. The virtual or remote instruction meets the Commissioner-established criteria for
the occurrence of one of the events at (a) above;

3. The APSSD’s program of virtual or remote instruction shall include the criteria at
N.J.A.C 6A:32-13.1(¢)3; and

4. The APSSD submitted a proposed program of virtual or remote instruction to the
Commissioner and the sending district board(s) of education within 30 days of the
effective date of P.L. 2020, c. 27 and, thereafter, by July 31 annually.
1. If the APSSD is unable to complete and submit a proposed program by July

31 annually, and the APSSD is required to close for a declared state of
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emergency, declared public health emergency, or a directive by the
appropriate health agency or officer to institute a public health-related
closure, the Commissioner may retroactively approve the program.

(©) If provided under a Commissioner-approved program, student attendance for a day of
virtual or remote instruction shall be accounted for in accordance with N.J.A.C. 6A:32-8.4
for the purposes of meeting State and local graduation requirements, the awarding of
course credit, and other matters as determined by the Commissioner.

(d) The virtual or remote instruction shall be consistent with the student’s individualized
education program (IEP) to the extent appropriate and practicable and shall meet the New

Jersey Student Learning Standards.

Subchapter 14. Voter Registration

6A:32-14.1 Distribution

District boards of education, appropriate school official(s) in nonpublic schools with high schools,
and private agencies that provide educational services to high schools by means of public funds
shall provide to each eligible high school student prior to the school year’s graduation date a voter
registration form, a summary of voter registration eligibility requirements, and materials describing

the role of a citizen and the importance of voting, pursuant to N.J.S.A. 18A:36-27.

6A:32-14.2 Statement of assurance

The chief school administrator of a public school district, the administrator of a nonpublic school
with high schools, or the head administrator of a private agency that provides educational services

for high schools by means of public funds shall sign a statement of assurance and submit it to the
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executive county superintendent no later than June 30 each year. The statement of assurance shall
affirm the distribution of voter registration forms, a summary of voter registration eligibility

requirements, and materials describing the role of a citizen and the importance of voting.
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10. ACLU of New Jersey v. County Prosecutors
Assoc. of N.J.



SYLLABUS

This syllabus is not part of the Court’s opinion. It has been prepared by the Office
of the Clerk for the convenience of the reader. It has been neither reviewed nor
approved by the Court and may not summarize all portions of the opinion.

American Civil Liberties Union of New Jersey v. County Prosecutors Association
of New Jersey (A-33-22) (087789)

Argued October 10, 2023 -- Decided April 17, 2024
PATTERSON, J., writing for the Court.

In this appeal, the Court considers whether defendant the County Prosecutors
Association of New Jersey (CPANJ) is a public agency required to disclose records
pursuant to the Open Public Records Act (OPRA), N.J.S.A. 47:1A-1to -13, and a
public entity subject to the common law right of access.

CPANJ is a nonprofit association whose members are the twenty-one county
prosecutors. It has no employees or office. The ACLU asserts that CPANJ
“regularly sends copies of its meeting minutes and agendas” to the Office of the
Attorney General and that the county prosecutors who comprise the membership of
CPANJ use the resources of their offices to conduct CPANIJ business, including “the
development of agendas, the coordination of meetings and dinners, and the
administration of [CPANIJ’s] scholarship program.” The ACLU states that CPANJ
participates as amicus curiae in trial and appellate matters and that it has filed
appearances in court. The ACLU asserts that CPANJ uses county prosecutors’
resources when it participates in court proceedings as amicus curiae.

On July 19, 2019, the ACLU served a records request on CPANJ’s president
pursuant to OPRA and the common law right of access. CPANJ denied the request,
stating that it was “quite simply not a public agency” as that term is defined by
N.J.S.A. 47:1A-1.1. CPANIJ also denied the ACLU’s request for disclosure of the
records pursuant to the common law right of access.

The ACLU filed this action, alleging that CPANIJ is a public agency under
N.J.S.A. 47:1A-1.1 because it is “an instrumentality created by a combination of
political subdivisions to facilitate cooperation between government agencies and
other political subdivisions.” The ACLU also asserted that the requested documents
are public records subject to public access under the common law.

The trial court dismissed the complaint, holding that CPANJ is not a public
agency within the meaning of N.J.S.A. 47:1A-1.1 and that, because CPANIJ’s

1



records were not created under authority granted independently to each county
prosecutor, they do not constitute public records for purposes of the common law
right of access. The Appellate Division affirmed the dismissal of the ACLU’s
OPRA claims, and it concurred with the trial court’s rejection of the ACLU’s
common law right of access argument but on different grounds -- namely, that
CPANI is not a public entity and is therefore not subject to the common law right of
access. 474 N.J. Super. 243, 268-72 (App. Div. 2022). The Court granted
certification. 253 N.J. 396 (2023).

HELD: CPANI is neither a public agency under N.J.S.A. 47:1A-1.1 nor a public
entity subject to the common law right of access. The ACLU’s factual allegations
do not support a claim against CPANJ under OPRA or the common law.

1. OPRA applies only if the entity to which a request is directed meets the statutory
definition of a public agency. For purposes of OPRA, the terms “public agency” or
“agency” denote the entities specified in N.J.S.A. 47:1A-1.1, which include “any
political subdivision of the State or combination of political subdivisions, and any
division, board, bureau, office, commission or other instrumentality within or
created by a political subdivision of the State or combination of political
subdivisions, and any independent authority, commission, instrumentality or agency
created by a political subdivision or combination of political subdivisions.” The
term “political subdivision” denotes a division of a state that exists primarily to
discharge some function of local government, such as a county or municipality, as
well as certain entities formed by counties and municipalities, such as parking
authorities. The ACLU argues that CPANJ is an instrumentality of the county
prosecutors. Accordingly, the core question in this appeal is whether a county
prosecutor constitutes a “political subdivision” for purposes of OPRA. (pp. 14-22)

2. A county is indisputably a “political subdivision of the State” as defined in
OPRA, N.J.S.A. 47:1A-1.1. The status of the counties themselves as political
subdivisions under OPRA, however, has no bearing on the analysis. A county
prosecutor is distinct from the county that the prosecutor serves for purposes of
OPRA’s reach. A county prosecutor, like the Attorney General, is a constitutional
officer who serves by virtue of gubernatorial nomination and Senate confirmation.
Although a county exercises considerable control over the fiscal operations of the
county prosecutor’s office, a county prosecutor’s law enforcement function is
unsupervised by county government or any other agency of local government. In
short, the county prosecutor is not the alter ego of the county itself, and does not
constitute a “political subdivision” as that term is used in N.J.S.A. 47:1A-1.1.
CPANJ, meanwhile, constitutes an organization in which the county prosecutors are
members and is not the alter ego of the prosecutors themselves. Because a
prosecutor does not meet the definition of a “political subdivision” under N.J.S.A.
47:1A-1.1’s plain language, CPANI is not a public agency for purposes of OPRA.

2



The ACLU’s factual allegations do not support its assertion that CPAN]J is a public
agency within the meaning of N.J.S.A. 47:1A-1.1. Because the ACLU did not seek
the documents from a public agency in accordance with N.J.S.A. 47:1A-5 and -6, the
Court does not reach the question whether the documents identified in its request
constitute “government records” under OPRA. (pp. 22-26)

3. A public record under the common law is one that is made by a public official in
the exercise of the official’s public function, either because the record was required
or directed by law to be made or kept, or because it was filed in a public office.
Here, the ACLU identifies no statute, regulation, or other mandate requiring CPANJ
to create or maintain the requested documents. It suggests no statutory or regulatory
mandates of any kind addressing the records at issue. The ACLU does not allege
that CPANJ maintains public documents in a public office; indeed, it does not
dispute CPANIJ’s assertion that it maintains no office at all. The ACLU identifies no
precedential decision discussing, let alone upholding, a request for public documents
served on a private entity such as CPANJ. In short, the ACLU asserts no factual
allegations that would suggest that CPANJ constitutes an entity upon which a
common law right of access request for documents may properly be served. The
Court does not reach the question whether the documents that the ACLU requested
from CPANJ would be considered common law public documents if requested from
a public entity. (pp. 26-29)

AFFIRMED.

JUSTICE WAINER APTER, dissenting, expresses the view that the facts
alleged about CPANJ, taken in the light most favorable to the ACLU, suggest that
CPANJ is simply another name for the county prosecutors themselves and that it
therefore meets the definition of “public agency” in N.J.S.A. 47:1A-1.1 in the same
way that the county prosecutors’ offices themselves do. Looking behind CPANIJ’s
technical form, and construing OPRA “in favor of the public’s right of access,”
N.J.S.A. 47:1A-1, Justice Wainer Apter would hold that the trial court erred in
granting CPANJ’s motion to dismiss the ACLU’s OPRA claim. In addition, Justice
Wainer Apter writes, because no private citizens are members of CPANJ, every
document recorded, generated, or produced by CPANIJ is recorded, generated, or
produced by a public official and, because CPANJ maintains all documents in the
county prosecutors’ offices -- which are public offices under the common law --
CPANJ documents are by definition common law public records. Justice Wainer
Apter would therefore hold that the trial court also erred in dismissing the ACLU’s
claim under the common law.

CHIEF JUSTICE RABNER and JUSTICES SOLOMON, PIERRE-LOUIS, and
FASCIALE join in JUSTICE PATTERSON’s opinion. JUSTICE WAINER
APTER filed a dissent, in which JUSTICE NORIEGA joins.
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JUSTICE PATTERSON delivered the opinion of the Court.

of access.

In this appeal, we determine whether defendant the County Prosecutors
Association of New Jersey (CPANJ), a nonprofit organization whose members
are the twenty-one county prosecutors of New Jersey, is a public agency
required to disclose records pursuant to the Open Public Records Act (OPRA),

N.J.S.A. 47:1A-1 to -13, and a public entity subject to the common law right

Plaintiff American Civil Liberties Union of New Jersey (ACLU) sought
several categories of records from CPANJ pursuant to OPRA and the common

law right of access. CPANIJ denied the request, asserting that it is not a public
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agency for purposes of OPRA and is not a public entity subject to the common
law right of access. The ACLU filed this action, seeking an order compelling
production of the requested documents and other relief.

The trial court granted CPANJ’s motion to dismiss the complaint
pursuant to Rule 4:6-2(e). The ACLU appealed that determination, and the
Appellate Division affirmed the trial court’s judgment. The appellate court
found that the ACLU’s factual allegations did not support its contention that

CPANJ is a public agency under OPRA or its assertion that CPAN]J is a public

entity subject to the common law. ACLU of N.J. v. Cnty. Prosecutors Ass’n of
N.J., 474 N.J. Super. 243, 256-72 (App. Div. 2022).

We concur with the Appellate Division that CPAN] is neither a public
agency under N.J.S.A. 47:1A-1.1 nor a public entity subject to the common
law right of access. We conclude that the ACLU’s factual allegations do not
support a claim against CPANJ under OPRA or the common law.
Accordingly, we affirm the Appellate Division’s judgment.

L.
A.
1.
We summarize the ACLU’s factual allegations based on the complaint

and its attachments.



CPANUJ is a nonprofit association operating pursuant to Internal Revenue
Code § 501(c)(3). Its members are the twenty-one county prosecutors.
According to CPANJ’s 2015 and 2016 Internal Revenue Service disclosure
forms, attached to the ACLU’s complaint, the organization’s mission is to
“maintain close cooperation between the Attorney General of the State of New
Jersey, the Division of Criminal Justice of the State of New Jersey and the
twenty-one (21) county prosecutors of the State of New Jersey,” relating to
“developing educational programs so as to promote the orderly administration
of criminal justice within the State of New Jersey, consistent with the
Constitution and the laws of the State of New Jersey.” CPANIJ represented in
those disclosure forms that it does not compensate its members, who
participate as volunteers; that it obtains revenue solely from membership dues,
membership assessments, and educational conferences; that it grants
scholarships to law students; and that it has no employees or office.

Citing a 1985 joint policy statement between the New Jersey Attorney
General and CPANJ regarding prosecutorial review of search warrant
applications, as well as CPANJ’s involvement in a 2018 initiative to stop
violence against women, the ACLU alleged in its complaint that the Office of
the Attorney General views CPANIJ as a “partner in implementing statewide

criminal justice policy.” The ACLU noted that pursuant to N.J.S.A. 52:17B-



70(b), CPANJ’s representative is a member of the Department of Law and
Public Safety Police Training Commission, and that under N.J.S.A. 30:4-
123.47a, CPANJ’s representative is a member of the Parole Advisory Board.
The ACLU asserted that CPANJ “regularly sends copies of its meeting minutes
and agendas” to the Office of the Attorney General.

The ACLU further alleged in its complaint that the county prosecutors
who comprise the membership of CPANJ use the resources of their offices to
conduct CPANJ business, including “the development of agendas, the
coordination of meetings and dinners, and the administration of [CPANJ’s]
scholarship program.” The ACLU stated that CPANIJ participates as amicus
curiae in trial and appellate matters and that it has filed appearances in court.
The ACLU asserted that CPANJ uses county prosecutors’ resources when it
participates in court proceedings as amicus curiae.

2.

On July 19, 2019, the ACLU served a records request on CPANJ’s
president pursuant to OPRA and the common law right of access. The ACLU
requested five categories of records for the period between January 1, 2017,
and July 19, 2019: (1) CPANIJ meeting agendas; (2) CPANJ meeting minutes;

(3) records reflecting funding received by CPANJ; (4) briefs filed in state or



federal courts by CPANJ; and (5) policies or practices shared with county
prosecutors through CPANJ.

By letter sent from its president to the ACLU on September 18, 2019,
CPANJ denied the request. CPAN]J stated that it was “quite simply not a
public agency” as that term is defined by N.J.S.A. 47:1A-1.1, and that it
instead constitutes “a private association” comprised of the twenty-one county
prosecutors. It asserted that its goal is to promote “the orderly administration
of criminal justice within the State” and “the fair and effective enforcement”
of New Jersey’s Constitution and laws “through the cooperation of all law
enforcement agencies.” CPANJ further contended that even if it were to meet
OPRA’s definition of a public agency, the requested records would be exempt
from disclosure on confidentiality grounds, as inter-agency advisory,
consultative, or deliberative materials, or as records pertaining to a criminal
investigation or related civil enforcement proceeding that are not “required by
law to be made, maintained or kept on file.” It took the position that it could
not comply with the ACLU’s OPRA request because it lacked “a physical
office, location or even an online presence.”

CPANJ also denied the ACLU’s request for disclosure of the records
pursuant to the common law right of access. Maintaining that the ACLU had

failed to identify its interest in the request for purposes of the common law



balancing analysis, CPANIJ contended in its response to the ACLU’s request
that it was not subject to the common law right of access and that the requested
documents did not meet the common law definition of a public document.

B.

1.

The ACLU filed this action, alleging that CPANJ is a public agency
under N.J.S.A. 47:1A-1.1 because it is “an instrumentality created by a
combination of political subdivisions to facilitate cooperation between
government agencies and other political subdivisions.” The ACLU also
asserted that the requested documents are public records subject to public
access under the common law. It sought a declaratory judgment stating that
CPANIJ is subject to OPRA and the common law, and that CPANJ violated the
law by rejecting the ACLU’s request for documents. The ACLU also
requested an injunction requiring production of the disputed documents, or, in
the alternative, an in camera review of those documents followed by
disclosure. It sought an award of attorneys’ fees and costs.

CPANJ filed a motion to dismiss the complaint for failure to state a
claim pursuant to Rule 4:6-2(e). It asserted that it is not a public agency under

N.J.S.A. 47:1A-1.1 and is not subject to the common law right of access.



The trial court held that CPANIJ is not a public agency within the
meaning of N.J.S.A. 47:1A-1.1. It rejected the ACLU’s claim that because
county prosecutors comprise CPANJ’s membership, CPANJ cooperates with
the Attorney General on certain law enforcement issues, and CPAN]J is
represented in the governing bodies of certain public organizations, it should
be viewed as a public agency for purposes of OPRA. The trial court found that
CPANJ’s amicus curiae appearances, which further the orderly administration
of criminal justice, do not support the ACLU’s contention that CPANJ is a
public agency under OPRA.

The trial court also found that because CPANJ’s records were not
created under authority granted independently to each county prosecutor, they
do not constitute public records for purposes of the common law right of
access. The court noted that although county prosecutors are invited to join
CPANJ, they are not required to do so, and that membership in the
organization is not mandated in order for prosecutors to fulfill their public
function.

The trial court entered an order dismissing the complaint.



2.

The ACLU appealed the trial court’s judgment.! The Appellate Division
granted amicus curiae status to Libertarians for Transparent Government.

The Appellate Division agreed with the trial court that CPANJ does not
constitute a public agency as the Legislature defined the term in N.J.S.A.
47:1A-1. ACLU, 474 N.J. Super. at 257-68. The appellate court
acknowledged that a county is a political subdivision of the State under OPRA,
but rejected the contention that CPANJ was created by a combination of
political subdivisions, given the absence of any evidence “that the counties
directly created CPANJ or authorized its creation.” Id. at 261. The Appellate
Division recognized the distinction between a county and a county prosecutor,
who is a constitutional officer and “the foremost representative of the
executive branch of government in law enforcement in [the] county.” Id. at

262 (quoting Cherrits v. Ridgewood, 311 N.J. Super. 517, 528-29 (App. Div.

1998)). The appellate court concluded that “any entity created by the county
prosecutors is, at most, an instrumentality of instrumentalities or of offices,”

and that such an entity is not a public agency under OPRA. Id. at 263-64. The

' The Appellate Division rejected a challenge by CPANI to the court’s
jurisdiction to determine whether CPANJ is subject to OPRA. 474 N.J. Super.
at 256 (citing Paff v. State Firemen’s Ass’n, 431 N.J. Super. 278, 285-93 (App.
Div. 2013)). The jurisdictional question is not before us in this appeal.
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Appellate Division accordingly affirmed the dismissal of the ACLU’s OPRA
claims. Id. at 268.

The Appellate Division also concurred with the trial court’s rejection of
the ACLU’s common law right of access argument but premised its decision
on different grounds than those on which the trial court relied. 1d. at 268-72.
The appellate court noted that “a document cannot be a common [law] public

record if it is not ‘made by a public official in the exercise of . . . his public

function.”” Id. at 269 (quoting Keddie v. Rutgers, 148 N.J. 36, 49 (1997)).

Noting that the ACLU had proceeded against CPANJ, a nonprofit association,
“not the Attorney General, an individual county prosecutor, a county
prosecutor’s office, nor any other governmental entity,” the Appellate Division
found that CPANJ is not a public entity and is therefore not subject to the
common law right of access. Id. at 269-70. It affirmed the trial court’s
dismissal of the ACLU’s common law claim. Id. at 268-72.

3.

We granted the ACLU’s petition for certification. 253 N.J. 396 (2023).
Libertarians for Transparent Government continued to participate as amicus
before this Court, joined by the Association of Criminal Defense Lawyers of
New Jersey. We also granted leave to participate as amici to Salvation and

Social Justice and to Youth Advocate Programs, Inc. (jointly represented), to
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the Municipal Clerks’ Association of New Jersey, Inc., and to the New Jersey
State Association of Chiefs of Police.

II.

A.

The ACLU contends that CPAN]J is a public agency under OPRA
because it is an instrumentality of county prosecutors acting in a hybrid role as
“state actors” and “political subdivisions of the state,” and because CPANJ
relies almost entirely on public resources to perform a governmental function.
It argues that CPANJ is also a public entity for purposes of the common law
right of access, given its public role in formulating criminal justice policy.

B.

CPANJ asserts that the ACLU failed to allege facts supporting the claim
that CPANJ is an instrumentality created by political subdivisions. It contends
that its involvement in criminal justice policy and amicus curiae appearances
do not render it a public agency as N.J.S.A. 47:1A-1.1 defines that term.
CPANIJ contends that the ACLU also failed to plead a factual basis for its
claim under the common law right of access.

C.
Amici curiae Libertarians for Transparent Government and the

Association of Criminal Defense Lawyers of New Jersey agree with the ACLU
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that CPANIJ is a public agency under OPRA, and argue in the alternative that
records that CPANJ provides to county prosecutors’ offices may be obtained
from those offices pursuant to OPRA.

D.

Amici curiae Salvation and Social Justice and Youth Advocate
Programs, Inc. assert that a holding that CPANIJ is a public agency would
further the objectives of OPRA and the common law right of access.

E.

Amicus curiae the Municipal Clerks’ Association of New Jersey, Inc.
takes no position as to the specific dispute in this case but argues that private
organizations with no direct nexus to political subdivisions should not, as a
general matter, be subject to OPRA or to the common law right of access.

F.

Amicus curiae New Jersey State Association of Chiefs of Police asserts
that private entities are neither public agencies under OPRA nor public entities
required to maintain public documents under the common law, if they are not
instrumentalities of the State or its political subdivisions or formed under the

direct supervision of the State or its political subdivisions.
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1.
A.
We review de novo the trial court’s grant of CPANJ’s motion to dismiss

for failure to state a claim pursuant to Rule 4:6-2(e). Dimitrakopoulos v.

Borrus, Goldin, Foley, Vignuolo, Hyman & Stahl, P.C., 237 N.J. 91, 108

(2019). We apply the same standard that governs the trial court in that inquiry,
affording to the ACLU “every reasonable inference of fact,” and searching the
complaint “in depth and with liberality to ascertain whether the fundament of a
cause of action may be gleaned even from an obscure statement of claim,

opportunity being given to amend if necessary.” Printing Mart-Morristown v.

Sharp Elecs. Corp., 116 N.J. 739, 746 (1989). However, “if the complaint

states no claim that supports relief, and discovery will not give rise to such a

claim, the action should be dismissed.” Dimitrakopoulos, 237 N.J. at 107;

accord Banco Popular N. Am. v. Gandi, 184 N.J. 161, 166 (2005).

We review de novo a court’s interpretation of OPRA, which constitutes a

legal determination. In re N.J. Firemen’s Ass’n Obligation, 230 N.J. 258, 273-

74 (2017).
In that inquiry, we apply familiar principles of statutory construction,

striving “to effectuate the Legislature’s intent.” W.S. v. Hildreth, 252 N.J.

506, 518-19 (2023). “We ascribe to the statutory words their ordinary
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meaning and significance and read them in context with related provisions so

as to give sense to the legislation as a whole.” DiProspero v. Penn, 183 N.J.

477, 492 (2005) (citation omitted). We resort to extrinsic evidence of the
Legislature’s intent only when the statute is ambiguous, or “leads to more than
one plausible interpretation.” Id. at 492-93. “When the plain language of a
statute is clear and unambiguous, we apply the law as written.” Hildreth, 252
N.J. at 518.

B.

Guided by those principles, we first determine whether the ACLU has
pled factual allegations supporting a determination that CPANJ is a public
agency subject to OPRA.

1.

In OPRA, “the Legislature declare[d] it to be the public policy of this

State that government records shall be readily accessible for inspection,

copying, or examination by the citizens of this State, with certain exceptions,
for the protection of the public interest.” N.J.S.A. 47:1A-1. “OPRA was

‘designed to promote transparency in the operation of government.

Firemen’s Ass’n, 230 N.J. at 276 (quoting Sussex Commons Assocs., LLC v.

Rutgers, 210 N.J. 531, 541 (2012)). The Legislature sought “‘to maximize

public knowledge about public affairs in order to ensure an informed citizenry
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and to minimize the evils inherent in a secluded process.”” Ibid. (quoting

Mason v. City of Hoboken, 196 N.J. 51, 64 (2008)).

Consistent with that legislative goal, OPRA applies only if the entity to
which a request is directed meets the statutory definition of a public agency.

N.J.S.A. 47:1A-1, -6; see also Fair Share Hous. Ctr., Inc. v. State League of

Muns., 207 N.J. 489, 501 (2011) (“Only if the League of Municipalities
qualifies as a ‘public agency’ that maintains ‘government record[s]’ under
OPRA must it then respond to the document requests made by Fair Share
Housing Center, Inc.”) (alteration in original)).

For purposes of OPRA, the terms “public agency” or “agency” denote

any of the principal departments in the Executive
Branch of State Government, and any division, board,
bureau, office, commission or other instrumentality
within or created by such department; the Legislature
of the State and any office, board, bureau or
commission within or created by the Legislative
Branch; and any independent State authority,
commission, instrumentality or agency. The terms also
mean any political subdivision of the State or
combination of political subdivisions, and any division,
board, bureau, office, commission or other
instrumentality within or created by a political
subdivision of the State or combination of political
subdivisions, and any independent authority,
commission, instrumentality or agency created by a
political subdivision or combination of political
subdivisions.

[N.J.S.A. 47:1A-1.1.]
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The Legislature intended that definition to be broad, in light of OPRA’s

“goal of making public records accessible and transparent.” Sussex Commons,

210 N.J. at 544. The definition must “be construed in favor of the public’s
right of access.” N.J.S.A. 47:1A-1.
The two sentences that comprise OPRA’s definition of a public agency

address “distinct categories of public agencies.” Verry v. Franklin Fire Dist.

No. 1, 230 N.J. 285, 294 (2017). “The first sentence captures a group of
public agencies in the Executive and Legislative Branches of State
government, including subparts to and creations of the Executive and
Legislative branches, as well as various types of independent state entities.”
Ibid. The second sentence “designates certain other entities as public entities
subject to OPRA, specifically political subdivisions of the State and bodies
sharing a basic connection to those political subdivisions.” Ibid.

Two terms that appear in N.J.S.A. 47:1A-1.1, “political subdivision of
the state” and “instrumentality,” are directly relevant to this appeal.

As the Legislature directed, we afford the term “political subdivision of
the State,” undefined in OPRA, its “generally accepted meaning, according to

the approved usage of the language.” See N.J.S.A. 1:1-1.? The term “political

2 The term “political subdivision” has been defined for purposes of other
statutes not relevant to this case. See, e.g., N.J.S.A. 52:27D-145(b) (defining
“political subdivision” as used in the Maintenance of Viable Neighborhoods
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subdivision” denotes “a division of a state that exists primarily to discharge

some function of local government.” Black’s Law Dictionary 1402 (11th ed.

2019). “A county or municipality is a political subdivision of the state, created
as a convenient agency for the exercise of such of the governmental powers of
the state as may be entrusted to it by the legislative authority[.]” Camden

County v. Pennsauken Sewerage Auth., 15 N.J. 456, 470 (1954); see also

Verry, 230 N.J. at 297 (noting that a municipality is a political subdivision of

the State “and has long been understood as such”) (citing City of Jersey City v.

Martin, 126 N.J.L. 353, 361 (E. & A. 1941))); Headen v. Jersey City Bd. of
Educ., 420 N.J. Super. 105, 115 (App. Div. 2011) (“We generally associate the
term ‘political subdivision’ with a county, city, town, or municipality.”), aff’d
as modified, 212 N.J. 437 (2012).

As we noted in Verry, the Legislature has on several occasions enacted
statutes “authorizing the formation of an entity by another form of legislatively
created entity, like a municipality or a county, to be both ‘a body corporate’

and ‘a political subdivision.”” 230 N.J. at 298. Those entities include county

Act of 1975, N.J.S.A. 52:27D-142 to -151, to denote “any unit or agency of
government deriving its authority directly or indirectly from the State of New
Jersey”); N.J.S.A. 27:5F-20(c) (defining “political subdivision” in the New
Jersey Highway Traffic Safety Act of 1987, N.J.S.A. 27:5F-1 to -43, to denote
“any local political subdivision of this State, including but not limited to a
municipality, a county, a township, a district, or a special district”).
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or municipal parking authorities, N.J.S.A. 40:11A-4; beach erosion control
districts, N.J.S.A. 40:68-40; port authorities, N.J.S.A. 40:68A-7; solid waste
management authorities, N.J.S.A. 40:66A-38; environmental services
authorities, N.J.S.A. 40:66A-7; sewerage authorities, N.J.S.A. 40:14A-7; and
pollution control authorities, N.J.S.A. 40:37C-4(a). See Verry, 230 N.J. at 298
n.l.

The term “instrumentality,” also undefined in OPRA, is “variously
defined as ‘[a] thing used to achieve an end or purpose’ and, alternatively, as
‘[a] means or agency through which a function of another entity is

accomplished, such as a branch of a governing body.’” Fair Share Housing,

207 N.J. at 503 (alterations in original) (quoting Black’s Law Dictionary 814

(8th ed. 2004)); accord Verry, 230 N.J. at 299.

In three decisions, this Court explored the meaning of the statutory terms
at the heart of this appeal.

In Times of Trenton Pub. Corp. v. Lafayette Yard Community

Development Corp., we concluded that defendant Lafayette Yard Community

Development Corporation, a nonprofit corporation created to oversee a
redevelopment project on donated property in the City of Trenton, was a public

agency for purposes of OPRA. 183 N.J. 519, 534-36 (2005). Noting that

Trenton’s Mayor and City Council had “absolute control over the
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membership” of the corporation’s board of trustees and that the corporation
“could only have been ‘created’ with their approval,” we deemed the
corporation to be “an ‘instrumentality or agency created by a political
subdivision’ under N.J.S.A. 47:1A-1.1."” Id. at 534-35.

In Fair Share Housing, we applied OPRA’s definition of a public agency

to the New Jersey State League of Municipalities, “a nonprofit, unincorporated
association, today representing all of New Jersey’s 566 municipalities.” 207
N.J. at 494. Noting the League’s role in promoting the municipalities’
interests in the Legislature and in educating local officials, we concluded that
the League “is achieving an end and providing a function on behalf of all 566
of New Jersey’s municipalities.” Id. at 503-04. Because each municipality
constitutes a “political subdivision of the State” under N.J.S.A. 47:1A-1.1, and
the League of Municipalities is an “instrumentality” under OPRA, we held that
the League “is an ‘instrumentality’ of a ‘combination of political
subdivisions,”” and thus a public agency under OPRA. Id. at 504.

In Verry, we considered OPRA’s applicability to two distinct entities:
the Franklin Fire District No. 1, a fire district established pursuant to N.J.S.A.
40A:14-70, and the Millstone Valley Fire Department, a nonprofit volunteer

fire department that was a member of the Fire District. 230 N.J. at 296-302.
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We found in Verry that Franklin Fire District No. 1 constituted a public
agency under N.J.S.A. 47:1A-1.1 because it was the “creation of a
municipality,” which in turn was “undoubtedly a political subdivision” that
had exercised statutory authority to form the Fire District. 1d. at 298-99. We
therefore deemed the Fire District to be “an instrumentality of a political
subdivision,” thus satisfying “the definition of public agency under the second
sentence of OPRA’s definition.” Id. at 299 (citing N.J.S.A. 47:1A-1.1).

We reached the opposite conclusion with respect to the volunteer fire
department, however. Id. at 299-302. Noting that N.J.S.A. 40A:14-70.1
authorizes a fire district to create or contract with volunteer fire companies, we
concluded that “a volunteer squad may be regarded as an instrumentality of a
fire district.” Id. at 300-01. We observed that

because the District itself is not a political subdivision,
but rather the instrumentality of one, the volunteer
company 1s only the instrumentality of an
instrumentality.  Although OPRA provides that an
instrumentality of a political subdivision constitutes a
public agency, it does not provide that an
instrumentality of an instrumentality constitutes a
public agency. OPRA requires a direct connection to a
political subdivision.

[Id. at 301 (citing N.J.S.A. 47:1A-1.1).]

We also clarified language in our jurisprudence relying on “‘creation’ or

‘governmental-function’ tests when demarcating the boundaries of what
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qualifies as a public agency.” Id. at 302 (citing League of Muns., 207 N.J. at

507). Observing that “such tests are useful only insomuch as they effectuate
application of the statutory language,” we reiterated that the plain language of
N.J.S.A. 47:1A-1.1 established that the District, an instrumentality of a
political subdivision, is a public agency subject to OPRA, and that the
volunteer company, although supervised by the District, “is not a public
agency as defined by OPRA.” Ibid.

2.

Guided by OPRA’s plain language and our prior case law construing that
language, and assuming the truth of the ACLU’s factual allegations in
accordance with Rule 4:6-2(e), we consider the ACLU’s argument that CPANJ
is a public agency as defined by N.J.S.A. 47:1A-1.1.> We conduct a fact-
sensitive inquiry, “look[ing] behind the technical form” of the entity at issue

“to consider its substantive attributes.” Paff v. State Firemen’s Ass’n, 431 N.J.

Super. 278, 288 (App. Div. 2013).

3 The factual allegations that a court must assume to be true in a motion to
dismiss under Rule 4:6-2 are the allegations set forth in the complaint. See,
e.g., Dimitrakopoulos, 237 N.J. at 107; Printing Mart, 16 N.J. at 746. A
party’s factual assertions in a trial brief, in an appellate brief, or at oral
argument, and the factual contentions of an amicus curiae, however, are not
assumed to be true for purposes the court’s inquiry. See ibid.
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The ACLU urges us to find that CPANJ is an instrumentality of the
county prosecutors, “state actors” who together comprise a “combination of
political subdivisions” under N.J.S.A. 47:1A-1.1. Accordingly, the core
question in this appeal is whether a county prosecutor constitutes a “political
subdivision™ for purposes of OPRA.*

A county is indisputably a “political subdivision of the State” as defined

in OPRA, N.J.S.A. 47:1A-1.1; accord Camden County, 15 N.J. at 470. The

status of the counties themselves as political subdivisions under OPRA,
however, has no bearing on the analysis. As the Appellate Division observed,
“[n]othing in the record before us suggests that the counties directly created
CPANJ or authorized its creation.” ACLU, 474 N.J. Super. at 261. Indeed,
the ACLU’s complaint is devoid of any allegation that the counties themselves
created CPANJ, or have ever controlled its operations. The ACLU’s
allegations center entirely on the county prosecutors’ authority over CPANJ.
A county prosecutor is distinct from the county that the prosecutor
serves for purposes of OPRA’s reach. Our State Constitution provides that
“[c]ounty prosecutors shall be nominated and appointed by the Governor with

9 ¢¢

the advice and consent of the Senate,” that the prosecutors’ “term of office

* The parties agree that the county prosecutors themselves are subject to
OPRA.
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shall be five years,” and that the prosecutors “shall serve until the appointment
and qualification of their respective successors.” N.J. Const. art. VII, § 2, 9 1.
In accord with the constitutional provisions governing county prosecutors, the
Legislature has determined that

[t]here shall be appointed, for each county, by the
governor with the advice and consent of the senate to
serve for a term of 5 years and until the appointment
and qualification of his successor, some fit person who
shall have been admitted to the practice of law in this
state for at least 5 years, who shall be known as the
county prosecutor and who, except as otherwise
provided by law, shall prosecute the pleas of the state
in such county and shall have all of the powers and
perform all of the duties formerly had and performed
by the prosecutor of the pleas of such county. As the
term of the prosecutor of the pleas of any county shall
expire there shall be appointed in his place and stead
such county prosecutor.

[N.J.S.A. 2A:158-1.]
Accordingly, a county prosecutor, like the Attorney General, is a

constitutional officer who serves by virtue of gubernatorial nomination and

Senate confirmation. Morss v. Forbes, 24 N.J. 341, 369 (1957). “[C]ounty

2

prosecutors occupy a ‘hybrid’ role, serving both the county and the State . . . .

Gramiccioni v. Dep’t of Law & Pub. Safety, 243 N.J. 293, 310 (2020).

Although a “county exercises considerable control over the fiscal operations of
the county prosecutor’s office,” a county prosecutor’s “‘law enforcement

function is unsupervised by county government or any other agency of local
23



government.”” Yurick v. State, 184 N.J. 70, 80 (2005) (quoting Wright v.

State, 169 N.J. 422,452 (2001)). In short, the county prosecutor is not the
alter ego of the county itself, and does not constitute a “political subdivision”
as that term is used in N.J.S.A. 47:1A-1.1.

The ACLU’s reliance on CPANJ’s law enforcement functions and
relationship with the Attorney General is misplaced; because a prosecutor does
not meet the definition of a “political subdivision” under N.J.S.A. 47:1A-1.1"s
plain language, CPANJ’s role in law enforcement does not confer on it public
agency status for purposes of OPRA. See Verry, 230 N.J. at 302 (noting that
“creation” or “governmental-function” tests in determining public agency
status under N.J.S.A. 47:1A-1.1 are “useful only insomuch as they effectuate
application of the statutory language™). The ACLU does not allege facts
suggesting that CPANIJ is a public agency in accordance with N.J.S.A. 47:1A-
1.1°s plain language. The terms of the statute control.

Notwithstanding the contention of our dissenting colleagues, CPANJ has
not identified itself as the organizational shorthand of the county prosecutors;
to the contrary, it stresses the distinctions between itself and the county

prosecutors. See post at (slip op. at 9-12). Those distinctions are

fundamental. A county prosecutor, a constitutional officer, is “statutorily

endowed with powers that arm him or her to perform wide ranging
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duties.” Yurick, 184 N.J. at 78-79 (citing Wright, 169 N.J. at 437). A
prosecutor “shall be vested with the same powers and be subject to the same
penalties, within his county, as the attorney general shall by law be vested with
or subject to,” and “shall use all reasonable and lawful diligence for the
detection, arrest, indictment and conviction of offenders against the

laws.” N.J.S.A.2A:158-5. CPANIJ, in contrast, has no constitutional or
statutory powers of any kind, and it is not authorized to investigate, arrest, or
prosecute anyone. It constitutes an organization in which the county
prosecutors are members. It is not the alter ego of the prosecutors
themselves.’

We therefore concur with the Appellate Division that the ACLU’s
factual allegations do not support its assertion that CPAN]J is a public agency
within the meaning of N.J.S.A. 47:1A-1.1. The Appellate Division properly
affirmed the dismissal of the ACLU’s OPRA claim pursuant to Rule 4:6-2(e).

Because the ACLU did not seek the documents from a public agency in

> Indeed, county prosecutors sometimes disagree with one another with respect
to criminal justice issues. See, e.g., State v. Gomes, 253 N.J. 4, 12-14, 34
(2023) (noting that the county prosecutors in the two cases before the Court
had taken opposing positions with respect to the question whether individuals
who received conditional discharges for marijuana offenses prior to the
Legislature’s adoption of the Cannabis Regulatory, Enforcement Assistance,
and Marketplace Modernization Act, N.J.S.A. 24:61-32 to -56, are statutorily
ineligible for admission into the pretrial intervention program).
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accordance with N.J.S.A. 47:1A-5 and -6, we do not reach the question
whether the documents identified in its request constitute “government
records” under OPRA as defined in N.J.S.A. 47:1A-1.1, or whether those
documents are within one or more OPRA exemptions.

Our decision affirming the dismissal of the ACLU’s OPRA claim against
CPANJ does not preclude the ACLU from requesting the same categories of
documents from one or more public agencies subject to OPRA.

C.

We next consider the Appellate Division’s decision affirming the trial

court’s dismissal of the ACLU’s common law right of access claim.
1.

Long before the Legislature codified the right of access to certain public
documents, we recognized “that citizens have [a] common law right ‘to require
custodians of public records to make them available for reasonable inspection

and examination.’” Tarus v. Borough of Pine Hill, 189 N.J. 497, 507 (2007)

(quoting Irval Realty Inc. v. Bd. of Pub. Util. Comm’rs, 61 N.J. 366, 372

(1972)). The common law determination raises an issue distinct from the
statutory construction that governs our analysis of the ACLU’s OPRA claim.
“Although both paths raise similar considerations, OPRA does not limit the

right of access to government records under the common law.” Rivera v.
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Union Cnty. Prosecutor’s Off., 250 N.J. 124, 143 (2022) (citing N. Jersey

Media Grp., Inc. v. Township of Lyndhurst, 229 N.J. 541, 578 (2017)); see

also N.J.S.A. 47:1A-8 (“Nothing contained in [N.J.S.A. 47:1A-1 to -13] shall
be construed as limiting the common law right of access to a government
record, including criminal investigatory records of a law enforcement
agency”).

“To constitute a common law public record, an item must ‘be a written
memorial . . . made by a public officer, and . . . the officer [must] be
authorized by law to make it.”” Rivera, 250 N.J. at 143-44 (alteration and

omissions in original) (quoting Nero v. Hyland, 76 N.J. 213, 222 (1978)). A

public record under the common law “is one that is made by a public official
in the exercise of [the official’s] public function, either because the record was
required or directed by law to be made or kept, or because it was filed in a
public office.” Keddie, 148 N.J. at 49.

To access public documents under the common law, “requestors must
make a greater showing than required under OPRA: (1) ‘the person seeking
access must “establish an interest in the subject matter of the material”’; and
(2) ‘the citizen’s right to access “must be balanced against the State’s interest
in preventing disclosure.””” Mason, 196 N.J. at 67-68 (quoting Keddie, 148

N.J. at 50)). We have identified factors to guide that determination. See
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Rivera, 229 N.J. at 144-49 (identifying factors addressing a common-law

request for police internal affairs materials); Loigman v. Kimmelman, 102 N.J.

98, 113 (1986) (setting forth factors for consideration in the balancing test).
2.

As the Appellate Division noted, “[t]he status of the party from whom
documents are requested is a threshold issue under the common law right of
access.” ACLU, 474 N.J. Super. at 269. In factual allegations that we assume
to be true for purposes of CPANJ’s motion to dismiss under Rule 4:6-2(e), the
ACLU asserts that CPAN]J identifies itself in its disclosure forms as a
nonprofit, tax-exempt, unstaffed organization with a governing body
comprised of seven voting members. The ACLU identifies no statute,
regulation, or other mandate requiring CPANJ to create or maintain the
documents in dispute. It suggests no statutory or regulatory mandates of any
kind addressing the records at issue. The ACLU does not allege that CPANJ
maintains public documents in a public office; indeed, it does not dispute
CPANJ’s assertion that it maintains no office at all. The ACLU identifies no
precedential decision discussing, let alone upholding, a request for public
documents served on a private entity such as CPANIJ. In short, the ACLU

asserts no factual allegations that would suggest that CPANJ constitutes an
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entity upon which a common law right of access request for documents may
properly be served.

We agree with the Appellate Division’s conclusion that “CPANJ is not a
public entity subject to the common law right of access™ and that it
accordingly “was not required to provide the requested documents” to the
ACLU. Id. at 271. We concur with the appellate court’s determination that
the trial court properly dismissed the ACLU’s common law claims.

We do not reach the question whether the documents that the ACLU
requested from CPANJ would be considered common law public documents if
requested from a public entity subject to the common law right of access.® Nor
do we conduct the balancing test required if a public entity disputes a common
law request for access to public documents. If the ACLU serves a request for
the documents at issue in this appeal on one or more public entities subject to
the common law right of access, and that request is denied, the ACLU may

assert a claim against that entity under the common law.

6 Our dissenting colleagues state that any CPANJ documents stored at the
county prosecutors’ offices constitute common law public records. Postat
(slip op. at 2, 19). If the prosecutors’ offices have CPANJ-related documents
that are subject to the common law right of access, the ACLU can request
those documents from the public entities that have them -- the prosecutors’
offices.
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IV.

The judgment of the Appellate Division is affirmed.

CHIEF JUSTICE RABNER and JUSTICES SOLOMON, PIERRE-LOUIS,
and FASCIALE join in JUSTICE PATTERSON’s opinion. JUSTICE WAINER
APTER filed a dissent, in which JUSTICE NORIEGA joins.
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American Civil Liberties
Union of New Jersey,

Plaintiff-Appellant,
V.

County Prosecutors
Association of New Jersey,

Defendant-Respondent.

JUSTICE WAINER APTER, dissenting.

According to the facts alleged in the American Civil Liberties Union of
New Jersey’s (ACLU) complaint and submitted by the County Prosecutors
Association of New Jersey (CPANJ), CPANIJ consists only of the 21 sitting
county prosecutors. CPANJ has no staff; its work is completed by the county
prosecutors themselves, or by employees of the county prosecutors’ offices
across the state, including assistant prosecutors. It has no office; its documents
are maintained in the county prosecutors’ offices. And CPANIJ receives no
private funding; it is funded only through government funding sources.

Taken in the light most favorable to the ACLU, as we must on a motion
to dismiss under Rule 4:6-2(e), those facts at least suggest that CPANJ is

simply another name for the county prosecutors themselves and that it



therefore meets the definition of “public agency” in N.J.S.A. 47:1A-1.1 in the
same way that the county prosecutors’ offices themselves do.

Looking behind CPANJ’s technical form, and construing the Open
Public Records Act (OPRA) “in favor of the public’s right of access,” N.J.S.A.
47:1A-1, I would hold that the trial court erred in granting CPANJ’s motion to
dismiss Count One of the ACLU’s complaint pursuant to Rule 4:6-2(e).

In addition, even if the majority were correct on the ACLU’s OPRA
count, the records the ACLU requested from CPANJ are common-law public
documents. Because no private citizens are members of CPANJ, every
document recorded, generated, or produced by CPANJ is recorded, generated,
or produced by a public official. And CPANJ itself says that it was created to
promote “the orderly administration of criminal justice within the State and the
fair and effective enforcement of the constitution and laws of this State” -- a
governmental purpose of the highest order.

In any event, CPANJ conceded that it has no physical office, and it
maintains all documents in the county prosecutors’ offices. The county
prosecutors’ offices are public offices under the common law. Any CPANJ
documents stored at the county prosecutors’ offices are by definition common
law public records. I would therefore hold that the trial court also erred in

dismissing Count Two of the ACLU’s complaint.



For those reasons, I respectfully dissent.
L.

All agree that the county prosecutors themselves are “public agenc[ies]”
subject to OPRA. Ante at  (slip op. at 21 n.3). Indeed, in many cases this
Court has assumed that county prosecutors and county prosecutors’ offices fall
under N.J.S.A. 47:1A-1.1’s definition of “public agency” and has simply
considered whether a specific OPRA exemption nonetheless shielded the

records in question from access. See, e.g., Rivera v. Union Cnty. Prosecutor’s

Off., 250 N.J. 124, 136-37, 141 (2022) (accepting, without discussion, that the
Union County Prosecutor’s Office is a “public agency” under N.J.S.A. 47:1A-
1.1 and considering whether the internal affairs reports at issue were exempt

from disclosure as a “personnel and/or internal affairs record”); Brennan v.

Bergen Cnty. Prosecutor’s Off., 233 N.J. 330, 332-33 (2018) (accepting,

without discussion, that the Bergen County Prosecutor’s Office is a “public
agency” under N.J.S.A. 47:1A-1.1 and considering whether successful bidders
at a public auction of government property had a reasonable expectation that

their names and addresses would remain private); Paff v. Ocean Cnty.

Prosecutor’s Off., 235 N.J. 1, 17-24 (2018) (accepting, without discussion, that

the Ocean County Prosecutor’s Office is a “public agency” under N.J.S.A.



47:1A-1.1 and considering whether the mobile video recordings at issue were
exempt as “criminal investigatory records™).

This makes sense, as county prosecutors are constitutional officers,
“appointed by the Governor with the advice and consent of the Senate.” Ante

at __ (slip op. at 22) (quoting N.J. Const. art. VII, § 2, 4 1); see also ante at

__ (slip op. at 22-23) (quoting N.J.S.A. 2A:158-1).

There is also no dispute that the purpose of OPRA is “that government
records' shall be readily accessible for inspection, copying, or examination by
the citizens of this State, with certain exceptions, for the protection of the
public interest.” Ante at  (slip op. at 14) (quoting N.J.S.A. 47:1A-1). In
light of OPRA’s vital “goal of making public records accessible and
transparent,” the majority agrees that the Legislature intended N.J.S.A. 47:1A-
1’s definition of “public agency” to be broad. Ante at  (slip op. at 16)

(quoting Sussex Commons Assocs., LLC v. Rutgers, 210 N.J. 531, 544 (2012),

and N.J.S.A. 47:1A-1).

' Government records are defined broadly to include “any paper . . . that has
been made, maintained or kept on file in the course of his . . . official business
by any officer . . . of the State or of any political subdivision thereof . . . or that
has been received in the course of his . . . official business by any such
officer.” N.J.S.A.47:1A-1.1.
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It could hardly contend otherwise, as this Court has repeatedly
recognized both OPRA’s important public purpose and its corresponding
breadth.

In Fair Share Housing Center, Inc. v. State League of Municipalities, we

acknowledged the key role that OPRA’s access to government records plays in
a vibrant democracy: “Those who enacted OPRA understood that knowledge
i1s power in a democracy, and that without access to information contained in
records maintained by public agencies citizens cannot monitor the operation of
our government or hold public officials accountable for their actions.” 207

N.J. 489, 502 (2011). In Times of Trenton Publishing Corp. v. Lafayette Yard

Community Development Corp., we detailed OPRA’s purpose: “to maximize

public knowledge about public affairs in order to ensure an informed citizenry
and to minimize the evils inherent in a secluded process.” 183 N.J. 519, 535

(2005) (quoting Asbury Park Press v. Ocean Cnty. Prosecutor’s Off., 374 N.J.

Super. 312, 329 (Law Div. 2004)). And in Sussex Commons Associates, LLC

v. Rutgers, we discussed how OPRA “seeks to promote the public interest” and
“serve[s] as a check on government action” “by granting citizens access to
documents that record the workings of government.” 210 N.J. 531, 546

(2012); see also Rivera, 250 N.J. at 141 (“[W]ithout access to government

records, even the most engaged members of the public ‘cannot monitor the
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operation of our government or hold public officials accountable.”” (quoting
Fair Share, 207 N.J. at 502)).

As to OPRA’s expansive scope, we have stated that it stems from the
statute’s prescription that “any limitations . . . shall be construed in favor of

the public’s right of access.” Fair Share, 207 N.J. at 501 (quoting N.J.S.A.

47:1A-1). Therefore, under OPRA, “‘all government records shall be subject
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to public access unless’” they “fit within an enumerated exception.” Ibid.

(emphasis added) (quoting N.J.S.A. 47:1A-1).

Finally, the majority correctly notes that in determining whether an
entity is a “public agency” under N.J.S.A. 47:1A-1.1’s “broad” definition, we
“conduct a fact-sensitive inquiry, ‘look[ing] behind the technical form’ of the

entity at issue ‘to consider its substantive attributes.’” Ante at (slip op. at

21) (quoting Paff v. State Firemen’s Ass’n, 431 N.J. Super. 278, 288 (App. Div.
2013)).

Looking behind CPANIJ’s technical form, and construing “any
limitations . . . in favor of the public’s right of access,” N.J.S.A. 47:1A-1, I
would hold that CPANJ is a “public agency” under OPRA in the same way that
county prosecutors’ offices are, because the ACLU alleges it is simply another

name for the county prosecutors themselves.



That conclusion flows from the allegations in the ACLU’s complaint and

information submitted by CPANJ. See AC Ocean Walk, LLC v. Am. Guar. &

Liab. Ins. Co., 256 N.J. 294, 310-11 (2024) (“In evaluating motions to dismiss,

courts consider ‘allegations in the complaint, exhibits attached to the
complaint, matters of public record, and documents that form the basis of a

claim.”” (quoting Myska v. N.J. Mfrs. Ins. Co., 440 N.J. Super. 458, 482 (App.

Div. 2015))); Printing Mart-Morristown v. Sharp Elecs. Corp., 116 N.J. 739,

746 (1989) (in deciding a motion to dismiss, we afford plaintiff “every

[1X9

reasonable inference of fact,” and “‘search[] the complaint in depth and with
liberality to ascertain whether the fundament of a cause of action may be

gleaned even from an obscure statement of claim, opportunity being given to

amend if necessary’” (quoting Di Cristofaro v. Laurel Grove Mem’l Park, 43

N.J. Super. 244, 252 (App. Div. 1957))); see also ante at (slip op. at 13)

(referencing the Printing Mart standard).

In its complaint, the ACLU alleges that CPANIJ consists of only the 21
county prosecutors themselves. Indeed, despite being classified as
“volunteers” on CPANJ tax forms, the ACLU explains that “all officers,
trustees, and members of CPANJ” are actually “New Jersey county
prosecutors, appointed by the Governor and paid by the State of New Jersey.”

Because CPANJ does not compensate any staff or have any offices, the



“County Prosecutors use the resources of their offices,” including Assistant
Prosecutors, detectives, clerical staff, computers, email addresses, and more,
“to conduct CPANJ business.” “Put simply . . . CPANJ is operated entirely by
government appointees who are paid with New Jersey taxpayer funds to
perform legal duties on behalf of the State of New Jersey while using
government resources to do so.”

CPANIJ acknowledges this. In its responsive letter to the ACLU dated
September 18, 2019, then-CPAN]J President, the Sussex County Prosecutor,
stated that CPAN]J is “comprised of the 21 County Prosecutors,” and “does not
have a physical office, location, or even an online presence.”

At oral argument, counsel for CPANJ agreed that only sitting county
prosecutors can participate in CPANJ -- once a county prosecutor has resigned
or been removed, that individual can no longer participate. He also stated that
because CPANJ has no physical office, it maintains all documents in the
county prosecutors’ offices. And he conceded that CPANIJ is funded only
through government resources (i.e., county prosecutors’ office resources) --
there are no private sources of funding.

In their briefing and at argument, the ACLU and amici Libertarians for
Transparent Government and the Association of Criminal Defense Lawyers

(together, LFTG) likewise assert that: (1) no private citizens are members of



CPANJ; (2) CPANJ funding appears to be derived entirely from county
prosecutors’ offices; and (3) CPANJ has no office, no email address, and no
staff of its own, and relies solely on government staff and government
resources, including email addresses, funds, and computers, to complete all of
CPANJ’s work.? In other words, “the overlap” between the county
prosecutors’ offices and CPANIJ “is complete,” and CPANIJ is simply
“organizational shorthand for the twenty-one county prosecutor’s offices.”

The majority states that CPANIJ is a “private entity.” Ante at  (slip
op. at 28). But based on their actions, the county prosecutors see CPANJ as
“organizational shorthand” for themselves and their offices, not as any separate
private entity.

The relevant statutes prove the point. Pursuant to N.J.S.A. 2A:158-1.1,
“[a]ny person appointed to the office of county prosecutor” must “serve on a
full-time basis” and “shall not engage in the practice of law or other gainful
employment.” Similarly, assistant prosecutors may never engage in “outside
employment” that involves “the private practice of law or the provision of

other legal services.” N.J.S.A.2A:158-15.1b. Yet the county prosecutors and

2 Tt is appropriate to consider the assertions set forth by the ACLU and their
amici in briefing and at oral argument because the ACLU has not yet had an
opportunity to amend its complaint, and leave to amend is to be freely granted.
See Printing Mart, 116 N.J. at 746.




assistant prosecutors regularly represent CPANJ in court, demonstrating that
they view CPANJ as the voice of the county prosecutors speaking together, not
as a private organization.

In this case, an Assistant Prosecutor from the Mercer County
Prosecutor’s Office represented CPANJ before the trial court and the Appellate
Division, using his county prosecutor’s office email address and resources to
do so.

In In re Request to Release Certain Pretrial Detainees, CPANJ

participated before this Court as a “party in interest,” urging the Court not to
compel the release of pretrial detainees in response to COVID-19. See 245
N.J. 218 (2021). CPANIJ was represented by the then-President of CPANJ, the
Hudson County Prosecutor, and Assistant Prosecutors from the Morris County
Prosecutor’s Office, Warren County Prosecutor’s Office, and Somerset County
Prosecutor’s Office. Accompanying the brief was a certification from the First
Assistant Prosecutor for the Warren County Prosecutor’s Office explaining that
he had been tasked by CPANJ with authoring a portion of the brief and had
obtained data on COVID-19 from representatives of CPANJ, i.e., staff from
other county prosecutors’ offices.

LFTG provided a list of 29 published decisions of this Court for which

CPANIJ participated as amicus curiae and was represented by assistant
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prosecutors, dating back to 1986. And there are additional cases as well. For

example, in State v. Higginbotham, which is pending, CPANJ submitted an

amicus curiae brief to this Court defending the constitutionality of
amendments to the child endangerment statute, N.J.S.A. 2C:24-4. Listed as
counsel for CPANJ on the brief were then-President of CPANJ, the Cape May
County Prosecutor, and Assistant Prosecutors from the Mercer County
Prosecutor’s Office, Somerset County Prosecutor’s Office, Bergen County
Prosecutor’s Office, and Cape May County Prosecutor’s Office.

The county prosecutors thus see CPANJ as a convenient way to make
their collective views known to this Court -- when they agree, rather than
submit 21 amicus briefs, they submit one joint brief. In a certification in

support of CPANJ’s motion to appear as amicus curiae in State v. Smart, 253

N.J. 156 (2023), to defend the constitutionality of a particular search and
seizure, an Acting Assistant Prosecutor from the Monmouth County
Prosecutor’s Office explained why: “CPANJ is an organization whose
membership is comprised of the 21 county prosecutor’s offices in New Jersey,”
and it “serves to represent the interests of the assistant prosecutors employed
in the diverse prosecutor’s offices around the State.”

All of this points to CPANIJ being indivisible from the county

prosecutors’ offices themselves.
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CPANJ conceded that the offices of the county prosecutors are public
agencies under OPRA. If county prosecutors’ offices are public agencies
under OPRA, and CPANJ is the county prosecutors’ offices by another name,
then CPANIJ should likewise be a public agency subject to OPRA’s
requirements. I would therefore hold that the ACLU has asserted sufficient
facts to at least suggest that CPANJ is mere shorthand for New Jersey’s county
prosecutors’ offices, and meets the definition of “public agency” in N.J.S.A.
47:1A-1.1 in the same way that they do.

At the very least, the ACLU should have been entitled to discovery of
information uniquely in CPANIJ’s possession that is relevant to whether it
meets the definition of public agency under N.J.S.A. 47:1A-1.1. CPANJ
possesses the facts that establish whether it and the county prosecutors’ offices
are actually one and the same, and yet it moved to dismiss this case without
disclosing that information. The Court should not countenance such an

approach. Cf. Cardali v. Cardali, 255 N.J. 85, 110-11 (2023) (one party cannot

be required to put forth information solely in the other party’s possession
without first having the opportunity to obtain that information through
discovery).

We have previously endorsed OPRA’s “underlying premise . . . that

society as a whole suffers when ‘governmental bodies are permitted to operate
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in secrecy.”” Fair Share, 207 N.J. at 502 (quoting Asbury Park Press, 374 N.J.

Super. at 329). Public officials should not be permitted to hide behind
organizational forms to utilize government resources to carry out government
business in secrecy. This means that county prosecutors’ offices should not be
permitted to escape OPRA by labeling certain of their activities as occurring
on behalf of CPANJ, rather than themselves, when the ACLU alleges that there
is no functional difference between the two.

I would hold the trial court erred in granting CPANJ’s motion to dismiss
the ACLU’s complaint pursuant to Rule 4:6-2(e). In my view, the court should
have either granted discovery on whether CPANJ is a “public agency” under
N.J.S.A. 47:1A-1.1, or considered CPANJ’s argument that the documents in
question were exempt from OPRA for various reasons. I therefore dissent
from the majority’s affirmance of the dismissal of Count One of the ACLU’s
complaint at this stage.

II.

Even if the majority were correct that the ACLU did not allege sufficient
facts that CPANJ meets the definition of “public agency” in N.J.S.A. 47:1A-
1.1 to survive a motion to dismiss, I would nonetheless hold that the ACLU

sufficiently alleged that the records it requested from CPANJ are common-law
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public records. I therefore separately dissent from the majority’s affirmance of
the dismissal of Count Two of the ACLU’s complaint.

As the majority correctly explains, “OPRA does not limit the right of
access to government records under the common law.” Ante at _ (slip op. at
25) (quoting Rivera, 250 N.J. at 143). The majority also acknowledges that
“[t]he definition of a public record under the common law is broader than
under OPRA.” Rivera, 250 N.J. at 143.

A common law public record “is one that is made by a public official in
the exercise of [the official’s] public function, either because the record was

required or directed by law to be made or kept, or because it was filed in a

public office.” Ante at (slip op. at 27) (emphasis added) (quoting Keddie

v. Rutgers, 148 N.J. 36, 49 (1997)). The majority concludes that the requested
documents are not common law public records because “[t]he ACLU identifies
no statute, regulation, or other mandate requiring CPANJ to create or maintain
the documents in dispute,” and because “[t]he ACLU does not allege that
CPANJ maintains public documents in a public office.” Ante at  (slip op.
at 28). The first is not required; the second is incorrect.

As an initial matter, “written memorials made by public officers in the

29 ¢¢

exercise of public functions are common-law public records” “even if they are

29 ¢¢

not” “required by law to be made, maintained or kept on file.” Loigman v.
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Kimmelman, 102 N.J. 98, 102 (1986) (citations and internal quotation marks

omitted); Shuttleworth v. City of Camden, 258 N.J. Super. 573, 582-83 (App.

Div. 1992) (quoting N.J.S.A. 47:1A-2). Common law public records thus

“include almost every document recorded, generated, or produced by public

officials.” Shuttleworth, 258 N.J. Super. at 582 (emphasis added).

The documents the ACLU requested were written by public officers
exercising public functions.

As earlier noted, CPANJ concedes that it consists of only the 21 sitting
county prosecutors. It concedes that it has no private citizens as members, and
no paid staff. Therefore, every document recorded, generated, or produced by
CPANJ must be recorded, generated, or produced by a public official; there is
simply no one other than public officials that can perform CPANJ work.

CPANJ disputes that the county prosecutors and their staff are exercising
any governmental function when acting on behalf of CPANJ. At oral
argument, counsel for CPANJ suggested that a county prosecutor’s
participation in CPANJ is similar to that prosecutor serving on their town’s
“little league board.” That is false. One must go no further than CPANJ’s own

words, and the statutes enacted by the Legislature, to see why.
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First, in its tax returns, CPANJ does not describe itself as a volunteer
organization with social, professional, or athletic aims. It describes itself as an
organization created to

maintain close cooperation between the Attorney

General of the State of New Jersey, the Division of

Criminal Justice of the State of New Jersey and the

twenty-one (21) county prosecutors of the State of New

Jersey relative to . . . developing educational programs

so as to promote the orderly administration of criminal

justice within the State of New Jersey, consistent with

the Constitution and the laws of the State of New

Jersey.
Similarly, in its September 18, 2019 response to the ACLU, CPANJ stated that
its goal is “the promotion of the orderly administration of criminal justice
within the State and the fair and effective enforcement of the constitution and
laws of this State through the cooperation of all law enforcement agencies.”

The promotion of the orderly administration of criminal justice within
the State, and the fair and effective enforcement of our criminal laws and our
constitution, is a governmental function of the highest order. How do we
know? Because the Legislature has declared it to be.

In 1970, the Legislature declared it

the public policy of this State to encourage cooperation
among law enforcement officers and to provide for the
general supervision of criminal justice by the Attorney

General as chief law enforcement officer of the State,
in order to secure the benefits of a uniform and efficient
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enforcement of the criminal law and the administration
of criminal justice throughout the State.

[N.J.S.A. 52:17B-98.]
But the Legislature did not simply leave the “administration of criminal justice
throughout the State” to the Attorney General. Instead, it statutorily mandated
that the county prosecutors “cooperate with and aid the Attorney General” in
this vital work. N.J.S.A. 52:17B-112(a). In order to facilitate that aid and
cooperation, it also provided that “[t]he Attorney General may, from time to
time, and as often as may be required, call into conference the county
prosecutors, . . . for the purpose of discussing the duties of their respective
offices with a view to the adequate and uniform enforcement of the criminal
laws of this State.” Id. at (c).

According to the ACLU, that is exactly what CPANJ does: provides a
convenient way for all 21 county prosecutors to cooperate with and aid the
Attorney General in the performance of his official duties regarding the fair
and effective enforcement of the criminal law of this State. That is true when

CPANJ submits amicus briefs to this court defending the constitutionality of a

criminal statute, see State v. Higginbotham, or a particular search and seizure,

see State v. Smart. It is true when CPANJ weighs in on the possible release of

pretrial detainees in response to COVID-19. See In re Request to Release

Certain Pretrial Detainees.
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And, the ACLU alleges, it is true when CPANJ meets with the Attorney
General to discuss the uniform and effective enforcement of this State’s
criminal laws. In its complaint, the ACLU alleges that CPANIJ “regularly
meets with representatives of the Attorney General of New Jersey at the
Hughes Justice Complex in Trenton, New Jersey and is treated by the Office of
the Attorney General . . . as a partner in implementing statewide criminal
justice policy.” The Appellate Division similarly stated that “CPANIJ’s
monthly meetings are a convenient forum for the Attorney General to meet
with the county prosecutors. Such meetings could be convened, of course,

without the existence of CPANJ.” ACLU of N.J. v. Cnty. Prosecutors Ass’n of

N.J., 474 N.J. Super. 243, 267 (App. Div. 2022).

Therefore, CPANJ’s documents are written by public officers exercising
public functions.

However, even if county prosecutors and their staff were somehow not
exercising public functions when acting on behalf of CPANJ, CPANJ records
would still meet the definition of common law public records. This is so
because any document “filed in a public office” is a common law public
record. Keddie, 148 N.J. at 49.

In Keddie, a Rutgers professor sought information from Rutgers about

work that private attorneys performed on civil rights claims and other matters.
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Id. at 41. The professor specifically requested bills that the private attorneys
submitted to Rutgers for payment. Ibid. This Court held that the private
attorneys’ bills were common law public records because they were “writings
filed in a public office,” i.e., writings filed at Rutgers. Id. at 50.

Here, again, CPANIJ has conceded that it has no physical office, and it
maintains any and all documents that it has in the county prosecutors’ offices.
The county prosecutors’ offices are, without question, public offices under the
common law. Therefore, any CPANJ documents stored at the county
prosecutors’ offices are common law public records.

Because CPANJ documents are common law public records, the trial
court should have assessed whether the ACLU “establish[ed] an interest in the
subject matter of the material” and then should have balanced the ACLU’s
“right to access” the materials against CPANJ’s “interest in preventing

disclosure.” Mason v. City of Hoboken, 196 N.J. 51, 67-68 (2008). It did not.

For this independent reason, I dissent from the majority’s affirmance of the
dismissal of Count Two of the ACLU’s complaint.

I1I.

For the foregoing reasons, I respectfully dissent.
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11. Fuster v. Township of Chatham



SYLLABUS

This syllabus is not part of the Court’s opinion. It has been prepared by the Office
of the Clerk for the convenience of the reader. It has been neither reviewed nor
approved by the Court and may not summarize all portions of the opinion.

Antonio Fuster v. Township of Chatham (A-33-23) (089030)

Argued September 24, 2024 -- Decided January 21, 2025
WAINER APTER, J., writing for a unanimous Court.

In this appeal, the Court considers whether plaintiffs Antonio Fuster and his
wife, Brianne Devine, may access the body worn camera recording of a statement
Fuster made to the Chatham Township Police Department.

In May 2022, Fuster went to the Chatham Township Police Department to
report that his special needs child had accused an adult male relative of sexual
misconduct. Police interviewed Fuster, and the conversation was recorded on a
body worn camera. Fuster and Devine reviewed the initial police report based on
the interview and informed police that the report was inaccurate.

Fuster submitted an Open Public Records Act (OPRA) request for any written
police reports and the body worn camera video footage of his interview. A records
clerk denied the request for the video. The next day, Fuster submitted another
OPRA request, this time stating that he was requesting copies of the video under the
common law. Fuster also emailed Chatham records custodian Gregory LaConte to
request that the video recording be preserved for three years pursuant to the Body
Worn Camera Law (BWCL), N.J.S.A. 40A:14-118.5. Devine also submitted an
OPRA Request Form, requesting to view the video of Fuster’s in-person interview
“to determine whether or not to file a request for a 3 year retention period.”
LaConte sent Fuster and Devine identical letters denying their OPRA requests.

Plaintiffs filed a complaint against the Township of Chatham and LaConte
(together, defendants). The trial court entered judgment in favor of defendants. The
Appellate Division affirmed, concluding that the four “exemptions listed in N.J.S.A.
40A:14-118.5(/) are in addition to OPRA’s exemptions” and that “the video was
exempt from disclosure under judicial case” law’s “well-established confidentiality
exemption protecting an uncharged person’s law enforcement records from
disclosure.” 477 N.J. Super. 477, 491, 493, 498 (App. Div. 2023). The Court
granted certification. 257 N.J. 18 (2024).



HELD: Subsection (k) of N.J.S.A. 40A:14-118.5 does not permit plaintiffs to
review the video in this case because Fuster has already requested that the video be
retained for three years and Devine is neither the subject of the video nor one of the
other specified persons entitled to review. The Court does not decide whether
subsection (/) of the BWCL abrogates OPRA’s exemptions because there is no
OPRA exemption that supports defendants’ refusal to release the video in this case.
OPRA does not contain any explicit exemption for information received by law
enforcement regarding an individual who was not arrested or charged. Neither has
New Jersey case law ever held that such information must automatically be withheld
under OPRA. The Court therefore reverses the Appellate Division’s judgment and
orders that the body worn camera footage be released to plaintiffs under the
circumstances of this case, without reaching plaintiffs’ common law claims.

1. Enacted in 2020, the BWCL provides that the subject of a video, as defined in
N.J.S.A. 40A:14-118.5(a) -- or the subject’s parent or legal guardian, or next of kin
or designee -- “shall be permitted to review [a] body worn camera recording in
accordance with the provisions of [N.J.S.A. 47:1A-1 to -13, i.e., OPRA] to
determine whether to request a three-year retention period.” N.J.S.A. 40A:14-
118.5(k). Here, defendants erred in refusing to permit Fuster to review the video “to
determine whether to request a three-year retention period.” However, because he
went ahead and requested the extended retention period anyway, subsection (k) no
longer grants Fuster the right to review the video. And subsection (k) never
provided such a right to Devine, as she is neither a subject of the recording nor one
of the other specified persons entitled to review under that provision. Subsection (k)
therefore does not help plaintiffs in this case. (pp. 16-19)

2. N.J.S.A. 40A:14-118.5(/) states that, “[n]otwithstanding that a criminal
investigatory record does not constitute a government record under [N.J.S.A. 47:1A-
1.1, OPRA’s definitions section], only the following body worn camera recordings
shall be exempt from public inspection.” It then lists four categories of exempted
recordings, none of which apply here. The word “only” most naturally suggests that
the four exemptions enumerated in subsection (/) are the sole and exclusive types of
“body worn camera recordings” that “shall be exempt from public inspection.” But
despite the Legislature’s use of the word “only,” it is not clear that the Legislature
meant for the four exemptions delineated in subsection (/) to be the only types of
body worn camera video not available for public inspection without regard to
OPRA’s separately enumerated exemptions. First, the Legislature repeatedly
referenced OPRA in the BWCL. Second, it is not clear why the Legislature would
have included the “notwithstanding” clause in subsection (/) if the Legislature meant
for the BWCL to displace, rather than complement, OPRA when it comes to body
worn camera videos. Ultimately, the Court does not decide whether subsection (/) of
the BWCL abrogates OPRA’s exemptions because there is no OPRA exemption that
supports defendants’ refusal to release the video in this case. (pp. 19-24)
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3. Defendants here seek to exempt the footage from disclosure under two provisions
of OPRA: N.J.S.A. 47:1A-9(b) and N.J.S.A. 47:1A-1. N.J.S.A. 47:1A-9(b) states
that OPRA “shall not abrogate or erode any . . . grant of confidentiality heretofore
established or recognized by the Constitution of this State, statute, court rule or
judicial case law.” The trial court and Appellate Division rooted that exemption in
North Jersey Media Group Inc. v. Bergen County Prosecutor’s Office (BCPO),
which held, in what it referred to as a “matter of first impression,” that “records
relating to a person who has not been arrested or charged with an offense are entitled
to confidentiality based upon long-established judicial precedent.” 447 N.J. Super.
182, 189 (App. Div. 2016). But BCPO was decided long after OPRA took effect,
and none of the pre-OPRA cases on which it relied create any automatic grant of
confidentiality for all law enforcement records related to a person not arrested or
charged with a crime. Before OPRA was enacted, judicial case law in New Jersey
had not established or recognized any automatic grant of confidentiality for all law
enforcement records related to a person not arrested or charged with an offense.
There was therefore nothing in this regard for OPRA to not “abrogate or erode”
under N.J.S.A. 47:1A-9(b) when it came into effect. (pp. 24-30)

4. Nor does the protection of a “citizen’s reasonable expectation of privacy,”
N.J.S.A 47:1A-1, justify withholding the video under OPRA. When assessing
whether a disclosure would violate a citizen’s reasonable expectation of privacy, the
Court considers the seven factors set forth in Doe v. Poritz, 142 N.J. 1, 88 (1995).
Here, the party seeking access to the body worn camera video is not a third party but
the subject of the video. And the withheld footage, required by law to be made, is
not a recording of the State’s investigation, but a verbatim recording of Fuster’s own
complaint as he made it to the police (Doe factors one and two). In terms of the
privacy interests of the adult male relative, if Fuster wished to publicize the
allegations, he could film himself making them again and broadcast the video on
social media or to news sites (factors three and five). Disclosing a body worn
camera recording to an alleged victim of their own statement would not discourage
alleged victims from providing information to law enforcement (factor four). In this
case, plaintiffs seek to inspect the video to advocate for their child and possibly file
an internal affairs report (factor six). Finally, under the State Constitution, “[a]
victim of a crime shall be treated with fairness, compassion and respect by the
criminal justice system.” N.J. Const. art. [, § 22. Prohibiting an alleged crime
victim from inspecting the body worn camera recording of their own police
statement does not honor that mandate (factor seven). (pp. 31-35)

REVERSED.

CHIEF JUSTICE RABNER and JUSTICES PATTERSON, FASCIALE, and
NORIEGA join in JUSTICE WAINER APTER’s opinion. JUSTICE PIERRE-
LOUIS did not participate.
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JUSTICE WAINER APTER delivered the opinion of the Court.

Antonio Fuster went to the Chatham Township Police Department to
report that his special needs child had accused an adult male relative of sexual
misconduct. His interview with police was recorded on a body worn camera

video. Fuster and his wife, Brianna Devine (together, plaintiffs), seek access



to that video under the Open Public Records Act (OPRA)! and the common
law right of access.

Plaintiffs allege that they are entitled to the video under OPRA and the
common law because of two provisions of the 2020 Body Worn Camera Law
(BWCL), N.J.S.A. 40A:14-118.5(k) and (/). Subsection (k) instructs that “to
effectuate” N.J.S.A. 40A:14-118.5(j)(2)(e), which allows a member of the
public who is the subject of a body worn camera video to request that police
retain the video for three years, “the member of the public . . . shall be
permitted to review the body worn camera recording in accordance with the
provisions of [OPRA] to determine whether to request a three-year retention
period.” N.J.S.A. 40A:14-118.5(k). We hold that subsection (k) does not
permit plaintiffs to review the video in this case, because Fuster has already
requested that the video be retained for three years, and Devine is neither the
subject of the video nor one of the other specified persons entitled to review.

Subsection (/) provides: “Notwithstanding that a criminal investigatory

record does not constitute a government record under [OPRA’s definitions

' On June 5, 2024, Governor Murphy signed into law L. 2024, ¢. 16, amending
OPRA. Those amendments went into effect on September 3, 2024. Because
the amendments are not at issue in this case, this opinion relies only on the text
of OPRA in effect prior to September 3, 2024. All citations to N.J.S.A. 47:1A-
1 to -13 are to the pre-amendment language.
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section], only the following body worn camera recordings shall be exempt
from public inspection.” It then lists four exemptions, none of which are
relevant to this case. N.J.S.A. 40A:14-118.5(/). Plaintiffs maintain that the
provision clearly states that these four exemptions are the only body worn
camera videos that can be exempt from public access under OPRA, and that
none of OPRA’s exemptions can apply to a body worn camera video. We
disagree. Given the Legislature’s repeated citations to OPRA in the BWCL, it
is not clear that the Legislature intended for the exemptions in subsection (/) to
supplant, rather than supplement, OPRA.

We need not decide the question, however, because even if OPRA’s
exemptions may apply to a body worn camera video, OPRA does not contain

any explicit exemption for “information received by law enforcement

regarding an individual who was not arrested or charged.” Cf. Fuster v.

Township of Chatham, 477 N.J. Super. 477, 483 (App. Div. 2023). Neither

has our case law ever held that such information must automatically be
withheld under OPRA.

We therefore reverse the Appellate Division’s judgment and order that
the body worn camera footage be released to plaintiffs under the circumstances

of this case. We do not reach plaintiffs’ common law claims.



A.

We begin with the facts alleged in the complaint and the documents
attached thereto.

In May 2022, Fuster went to the Chatham Township Police Department
to report that his special needs child had accused an adult male relative of
sexual misconduct. Police interviewed Fuster. The conversation was recorded
on a body worn camera.

Fuster and Devine reviewed the initial police report based on the
interview. They informed police that the “report was grossly inaccurate and
was missing significant information” that Fuster had shared.

After police advised plaintiffs that no criminal charges would be brought
against the adult male relative, plaintiffs “sought to obtain a copy of the video
of Mr. Fuster’s interview with police so they could prove that the report was
inaccurate and perhaps file an internal affairs complaint against the officers.”

To that end, Fuster submitted an OPRA Request Form requesting any
written police reports and the body worn camera video footage of his
interview. A records clerk from the police department emailed Fuster the

written police reports but denied the request for the video. Handwritten notes



on Fuster’s OPRA form state: “Request for video of interview is denied as it
relates to a juvenile case & there are no charges.”

The written reports sent to Fuster -- including the initial police report
and supplementary reports -- were largely unredacted and included information
captured on the body worn camera video. The next day, Fuster submitted
another OPRA Request Form, this time stating that he was requesting copies of
the video of his interview under the common law.

On September 16, 2022, Fuster emailed Chatham records custodian
Gregory LaConte: “I will also be requesting said media . . . to be held on to
for the 3 years as stated in the [BWC] law just in case any mishaps occur in the
future.” Fuster followed up that afternoon, formally requesting “to preserve
the BWC recordings indefinitely in their original unaltered form.” On the
same day, Devine submitted an OPRA Request Form, asking to view the video
of Fuster’s in-person interview “to determine whether or not to file a request
for a 3 year retention period.”

LaConte sent Fuster and Devine identical letters denying their OPRA
requests. The letters stated that “disclosure would not advance the public
interest” and that “[a]ny disclosure could potentially impede agency
investigative functions by providing information potentially involving third

parties, who also have a privacy right.” The letters appended a five-page list



of OPRA exemptions. They did not identify which exemption, if any,
prevented release of the body worn camera footage of Fuster’s in-person
interview.

Devine sent a follow-up email asking LaConte to reconsider, specifically
citing the 2020 BWCL, which she stated granted her “a right to request this
video under OPRA because my juvenile child is the subject being spoken
about in the video, and we have a right to request a 3-year retention schedule.”

B.

Plaintiffs filed a complaint against the Township of Chatham and
LaConte (together, defendants), alleging defendants had unlawfully denied
their right to access the body worn camera video under both OPRA and the
common law. Plaintiffs specifically alleged that they were “entitled to access”
the video “under OPRA” and that the “BWC footage [was] not exempt from
access under OPRA.” According to plaintiffs, there was “no reasonable
expectation of privacy that would warrant withholding a copy of the video”
because “Mr. Fuster is the subject of the video and thus knows all of the
information contained” in it. Plaintiffs demanded release of the footage or, in

the alternative, production of the video for in camera review, as well as

counsel fees and costs.



Defendants responded that they were “under an obligation” to protect the
privacy rights of plaintiffs’ son, and that releasing the video would violate the
accused relative’s “reasonable expectation of privacy.” They requested
dismissal of the complaint, appointment of an attorney to represent plaintiffs’
son, and notification of the accused family members so that they could be
represented in court, as well as fees and costs.

In a written opinion and order, the trial court entered judgment in favor
of defendants. At the outset, the court held that the body worn camera footage
was a “government record” under OPRA and was not exempt from disclosure
as a “criminal investigatory record” because it was “required by law to be
created or maintained” pursuant to the 2020 BWCL, citing N.J.S.A. 47:1A-1,
47:1A-1.1, and 40A:14-118.5. The court also concluded that Fuster was the
“subject” of the body worn camera footage under N.J.S.A. 40A:14-118.5(a)
and (j)(2)(e) and therefore had standing to bring a claim under OPRA. The
court additionally held that “an alleged violation of subsection (/) of [the]
body-worn camera law, N.J.S.A. 40A:14-118.5, may give rise to a cause of
action under OPRA.”

The court concluded, however, that “defendants properly denied
plaintiffs’ OPRA requests pursuant to N.J.S.A. 47:1A-9(b),” which states that

OPRA “shall not abrogate or erode any . . . grant of confidentiality heretofore



established or recognized by . . . judicial case law.” Relying on the Appellate

Division’s decision in North Jersey Media Group Inc. v. Bergen County

Prosecutor’s Office (BCPO), 447 N.J. Super. 182, 203-04 (App. Div. 2016),

the trial court explained that “information received or maintained by law
enforcement agencies regarding a person who has not been arrested or charged
with an offense,” was “confidential and protected under common law.” The
court quoted BCPQO’s rationale that confidentiality for investigatory records
related to a person who has not been charged “promotes both the integrity and
effectiveness of law enforcement efforts” and “protects the privacy interest of
the [uncharged] individual who, lacking an opportunity to challenge
allegations in court, would face irremediable public condemnation.” (quoting
id. at 204). It held that defendants properly refused to release the body worn
camera footage pursuant to N.J.S.A. 47:1A-9(b) because the accused relative
was never charged.

The trial court rejected plaintiffs’ common law claim, holding that
plaintiffs had not shown that the public’s interest in disclosure outweighed the
government’s interest in confidentiality because “the BWC footage is highly

sensitive in nature, and the accused third party was never charged.”



C.

Plaintiffs appealed. The Appellate Division affirmed in a published
opinion. Fuster, 477 N.J. Super. at 498.

The appellate court first held that the “exemptions listed in N.J.S.A.
40A:14-118.5(/) are in addition to OPRA’s exemptions” because the “plain
language of the BWCL’s inspection provision, N.J.S.A. 40A:14-118.5(k),
provides that a review of a video is subject to OPRA.” 1d. at 491.

The court then concluded that defendants properly withheld the video
under N.J.S.A. 47:1A-9(b) because “the video was exempt from disclosure
under judicial case law,” id. at 491, i.e., “the well-established confidentiality
exemption protecting an uncharged person’s law enforcement records from
disclosure,” id. at 493. Acknowledging that this confidentiality exemption was
not found “‘within the four corners of OPRA’” or “within the purview of the
BWCL,” id. at 491 (quoting BCPO, 447 N.J. Super. at 201), the Appellate
Division nonetheless concluded that applying “the confidentiality exemption is
appropriate here,” id. at 493.

Lastly, the Appellate Division held that plaintiffs had no common law

right of access because the factors set forth in Loigman v. Kimmelman, 102

N.J. 98, 113 (1986), tipped in favor of non-disclosure. Id. at 495-96.

Notwithstanding plaintiffs’ “strong personal interest” in obtaining the video,
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providing them access would “impede law enforcement’s investigative
function because [future] witnesses may choose not to come forward.” 1d. at
496-97. Release of the video would also harm “an uncharged party [who] has
no opportunity to be informed of the potential disclosure by law enforcement
and thus has no ability to object and be heard.” Id. at 497.

D.

We granted plaintiffs’ petition for certification. 257 N.J. 18 (2024). We
also granted leave to appear as amici curiae to the Attorney General of New
Jersey (Attorney General), the American Civil Liberties Union of New Jersey
(ACLU), Reporters Committee for Freedom of the Press and Seven Media
Organizations (Reporters Committee), and Partners for Women and Justice,
Inc. (Partners).

II.
A.

Plaintiffs argue that the “Legislature made it clear in passing the BWCL
that ‘only’ certain categories of BWC videos ‘shall be exempt from public
inspection.”” (quoting N.J.S.A. 40A:14-118.5(/)). The four exemptions listed
in subsection (/), plaintiffs contend, are exclusive, and all agree that none
apply in this case. This Court must therefore apply the plain language of the

BWCL and order the video to be released, plaintiffs maintain. According to
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plaintiffs, “[t]o the extent some videos are accessible under the BWCL where
they would otherwise be exempt if OPRA’s ordinary exemptions also applied,
that was a policy decision by the Legislature that this Court must respect.”

Plaintiffs also assert that even if OPRA’s exemptions applied, there is no
“judicial privilege” or “grant of confidentiality” for all “records relating to a
person who is ‘criminally investigated but neither arrested nor charged,’”
contrary to the Appellate Division’s decision. Instead, there is simply “old
jurisprudence concluding that certain law enforcement records were outside”
the scope of OPRA’s predecessor, the Right to Know Law (RTKL), because
they were not required by law to be made, maintained, or kept on file.
Plaintiffs add that, even if such a privilege did exist, it “should not preclude a
victim from obtaining copies of records of their own complaints.”

In support of plaintiffs, the ACLU submits that “[tlhe BWC Law sets
forth an exclusive list of situations in which recordings may be withheld.” The
Reporters Committee likewise agrees that “OPRA’s enumerated exemptions do
not apply to the body-worn camera footage sought by” plaintiffs, because
N.J.S.A. 40A:14-118.5(]) “states that ‘only [four types of] body worn camera
recordings shall be exempt from public inspection.’” Partners asserts that “a
victim’s interests in obtaining” footage of their own interview with police “for

use as potential evidence in a future proceeding far outweigh an uncharged
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individual’s interests in confidentiality and, thus, require disclosure of the

footage to the victim.” Partners also emphasizes that “[v]ictims should be

treated with fairness, compassion, and respect by the criminal justice system.”
B.

Defendants argue “that the exemptions to disclosure enumerated within
the BWCL are not in abrogation of those set forth in OPRA, but rather, are
supplemental to it.” Reading the BWCL exemptions as exclusive, defendants
suggest, “would render meaningless the plain language within the BWCL
which renders that enactment subject to OPRA.” According to defendants,
“Ih]ad the Legislature intended to either” preclude the application of OPRA’s
exemptions or “limit OPRA’s application to only . . . procedural requirements,
as [p]laintiffs have argued,” it would have done so expressly.

The Appellate Division therefore correctly applied “the OPRA
exemption found at N.J.S.A. 47:1A-9(b), which excludes from disclosure a
public record deemed privileged or confidential pursuant to established
judicial case law,” defendants contend. According to defendants, “[c]ase law
is beyond clear that our courts do indeed recognize the privacy rights of those
who are investigated for a crime, but are neither arrested nor charged.”
Defendants emphasize this “is not tethered to the common law right of access,

but stands apart as a recognized privacy right.”
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The Attorney General submits that subsection (/) of the BWCL “makes
clear that BWC footage cannot be withheld as a ‘criminal investigatory
record’” under OPRA, but OPRA’s remaining exemptions continue to apply.
Whereas subsection (k) references OPRA generally, the Attorney General
points out, subsection (/) references only OPRA’s criminal investigatory
record exemption. That the Legislature “chose to vary from the language it
used in subsection (k), and to instead refer only to the [criminal investigatory
record] exemption rather than to OPRA as a whole” in subsection (/), the
Attorney General avers, “shows its intent to clarify the role of one specific
exemption, not abrogate all” OPRA exemptions. If plaintiffs were correct, the
Attorney General continues, body worn camera videos containing, for example
(1) “any portion of” a deceased person’s body; (2) “emergency or security
information or procedures for any buildings or facility”; (3) “victims’
records”; (4) “security measures and surveillance techniques which, if
disclosed, would create a risk to the safety of persons, property, electronic data
or software”; or (5) any person’s “social security number, credit card number,
debit card number, bank account information, [or] month and day of birth”
would need to be released for public inspection despite OPRA’s express

language to the contrary. (quoting N.J.S.A. 47:1A-1.1).
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1.
A.
We review questions of statutory interpretation de novo. W.S. v.
Hildreth, 252 N.J. 506, 518 (2023). “Likewise, determinations about the
applicability of OPRA and its exemptions are legal conclusions . . . subject to

de novo review.” Inre N.J. Firemen’s Ass’n Obligation, 230 N.J. 258, 273-74

(2017) (citations omitted).

When interpreting statutes, “this Court aims to effectuate the
Legislature’s intent.” Hildreth, 252 N.J. at 518. “There is no more persuasive
evidence of legislative intent than the words by which the Legislature

undertook to express its purpose . . . .” Perez v. Zagami, LLC, 218 N.J. 202,

209-10 (2014). We therefore look first “to the plain language of the statute.”
Id. at 210. “We ascribe to the statutory words their ordinary meaning and
significance and read them in context with related provisions so as to give

sense to the legislation as a whole.” DiProspero v. Penn, 183 N.J. 477, 492

(2005) (citation omitted). In doing so, we “strive for an interpretation that
gives effect to all of the statutory provisions and does not render any language

inoperative, superfluous, void or insignificant.” G.S. v. Dep’t of Hum. Servs.,

157 N.J. 161, 172 (1999).

15



“If the plain language of a statute is clear, our task is complete.” Savage

v. Township of Neptune, 257 N.J. 204, 215 (2024). “[I]f there is ambiguity in

the statutory language that leads to more than one plausible interpretation, we
may turn to extrinsic evidence, ‘including legislative history, committee
reports, and contemporaneous construction.”” DiProspero, 183 N.J. at 492-93

(quoting Cherry Hill Manor Assocs. v. Faugno, 182 N.J. 64, 75 (2004)).

B.
In the wake of the murder of George Floyd, the Legislature enacted, and
the Governor signed, two bills to require law enforcement officers to wear

body worn cameras, and to regulate the use of those cameras. See A. 4312

(2020); S. 1163 (2020) (together, BWCL).

Pursuant to the new law, “every uniformed State, county, and municipal
patrol law enforcement officer shall wear a body worn camera that
electronically records audio and video while acting in the performance of the
officer’s official duties,” unless a specific exception applies. N.J.S.A. 40A:14-
118.3(a). In addition, the “camera shall be activated whenever the officer is
responding to a call for service or at the initiation of any other law
enforcement or investigative encounter between an officer and a member of
the public,” again unless a delineated exception applies. N.J.S.A. 40A:14-

118.5(c)(1).
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Police must retain video from the body worn cameras “for not less than
180 days from the date it was recorded” unless an additional retention period
applies. N.J.S.A. 40A:14-118.5(j). One provision requires police to retain a
body worn camera recording

for not less than three years if voluntarily requested by:
... (e) any member of the public who is a subject of the
body worn camera recording; (f) any parent or legal
guardian of a minor who is a subject of the body worn
camera recording; or (g) a deceased subject’s next of
kin. ...

[N.J.S.A. 40A:14-118.5(G)(2)(e) to (2).]

The “‘[s]ubject of the video footage’ means any . . . suspect, victim, detainee,
conversant, injured party, or other similarly situated person who appears on the
body worn camera recording, and shall not include a person who only
incidentally appears on the recording.” N.J.S.A. 40A:14-118.5(a).

Thus, as relevant to this case, the subject of a body worn camera
recording may request that police retain the footage for three years. So that
the subject can make an informed decision regarding whether to request that
longer retention period, the BWCL grants them special access to review the
video. Specifically, N.J.S.A. 40A:14-118.5(k) provides:

To effectuate subparagraphs (e), (f), and (g) of
paragraph (2) of subsection j. of this section, the
member of the public, parent or legal guardian, or next
of kin or designee shall be permitted to review the body
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worn camera recording in accordance with the
provisions of [N.J.S.A. 47:1A-1 to -13, i.e., OPRA] to
determine whether to request a three-year retention
period.

Fuster is a “member of the public who is a subject of the body worn
camera recording” under subsection (j)(2)(e), because he is a “conversant”
who “appears on the body worn camera recording” more than “incidentally,”
under subsection (a). Subsection (k) therefore granted him the right to “review
the body worn camera recording . . . to determine whether to request a three-
year retention period.” N.J.S.A. 40A:14-118.5(k).

However, after requesting to review the body worn camera video and
being denied that right, on September 16, 2022, Fuster formally requested that
police retain the video for three years. He is therefore not now entitled to
review the video “to determine whether to request” a three-year retention
period that he has already requested.

We agree with the Attorney General that the plain language of
subsection (k) does not grant “a right for the subject to review the recording
for any purpose at any time.” Instead, it grants the subject of a body worn
camera video a right to review the video during a specific time, and for a

specific purpose: before the subject has requested a three-year retention
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period, for the purpose of making an informed decision about whether to
request that additional retention period.

Under subsection (k), defendants erred in refusing to permit Fuster to
review the video “to determine whether to request a three-year retention
period.” However, because he went ahead and requested the extended
retention period anyway, subsection (k) no longer grants Fuster the right to
review the video.

And subsection (k) never provided such a right to Devine, as she is
neither a subject of the recording nor one of the other specified persons
entitled to review under that provision.? Subsection (k) therefore does not help
plaintiffs in this case.

We next turn to subsection (/). It states:

Notwithstanding that a criminal investigatory record
does not constitute a government record under
[N.J.S.A. 47:1A-1.1, OPRA’s definitions section], only
the following body worn camera recordings shall be

exempt from public inspection:

(1) body worn camera recordings not subject to a
minimum three-year retention period or

2 Devine argued her child was “the subject being spoken about in the video,”
perhaps attempting to invoke the special access provided to the “parent or legal
guardian of a minor who is a subject of the body worn camera recording”
pursuant to N.J.S.A. 40A:14-118.5(j)(2)(f) and N.J.S.A. 40A-14-118.5(k). But
here, plaintiffs’ minor child is not the “subject of the body worn camera
recording” because he does not “appear[]” on the recording. N.J.S.A. 40A:14-
118.5(a).
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additional retention requirements pursuant to
subsection j. of this section;

(2) body worn camera recordings subject to a
minimum three-year retention period solely and
exclusively pursuant to paragraph (1) of
subsection j. of this section if the subject of the
body worn camera recording making the
complaint requests the body worn camera
recording not be made available to the public;

(3) body worn camera recordings subject to a
minimum three-year retention period solely and
exclusively pursuant to subparagraph (a), (b), (¢),
or (d) of paragraph (2) of subsection j. of this
section; and

(4) body worn camera recordings subject to a
minimum three-year retention period solely and
exclusively pursuant to subparagraph (e), (f), or
(g) of paragraph (2) of subsection j. of this
section if a member, parent or legal guardian, or
next of kin or designee requests the body worn
camera recording not be made available to the
public.
[N.J.S.A. 40A:14-118.5(]).]

All agree that none of these four exemptions apply in this case. The first
exemption does not apply because the body worn camera video became subject
to the three-year retention period in subsection (j)(2)(e) when Fuster requested
that police retain it for three years. The second and third exemptions are

irrelevant because the required three-year retention period is pursuant to

subsection (j)(2)(e), not subsection (j)(1) or subsections (j)(2)(a), (b), (¢), or
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(d). And the fourth exemption does not apply because Fuster did not request
that the recording not be made available.

Plaintiffs argue that because none of the four exemptions apply, they are
entitled to the video under subsection (/), without reference to OPRA’s
separate exemptions from disclosure. Their position has some appeal.

Plaintiffs rely on the language “only the following body worn camera
recordings shall be exempt from public inspection,” which precedes the four
listed exemptions. Plaintiffs are correct that the ordinary meaning of the word

“only” 1s “a single fact or instance and nothing more or different”; “solely”;

“exclusively.” Merriam-Webster’s New Collegiate Dictionary 867 (11th ed.

2020). That phrase therefore most naturally suggests that the four exemptions
enumerated in subsection (/) are the sole and exclusive types of “body worn
camera recordings” that “shall be exempt from public inspection.”

But despite the Legislature’s use of the word “only,” it is not clear that
the Legislature meant for the four exemptions delineated in subsection (/) to be
the only types of body worn camera video not available for public inspection
without regard to OPRA’s separately enumerated exemptions. First, the
Legislature repeatedly referenced OPRA in the BWCL. As earlier noted,

subsection (k) specifically notes that review of a body worn camera video
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under the BWCL “shall be permitted . . . in accordance with the provisions of
[N.J.S.A. 47:1A-1 to -13],” i.e., OPRA.

Second, the language that plaintiffs point to in subsection (/) is preceded
by the words “[n]otwithstanding that a criminal investigatory record does not
constitute a government record under [N.J.S.A. 47:1A-1.1],” i.e., OPRA’s
definitions section. Had the Legislature intended for the BWCL as a whole, or
subsection (/) alone, to stand apart from OPRA, it is not clear why the
Legislature would have included a reference to OPRA in the text of this
subsection. In other words, if the Legislature meant for the BWCL to displace,
rather than complement, OPRA when it comes to body worn camera videos,
why did the Legislature include the “notwithstanding” clause at all?

The Attorney General argues that the “notwithstanding” clause is there
to clarify that body worn camera videos do not fall within OPRA’s exemption
for criminal investigatory records. But that is clear from the plain text of
OPRA and the BWCL even without the clause. As earlier noted, the BWCL
requires that body worn cameras be worn and activated to electronically record
audio and video absent limited exceptions. N.J.S.A. 40A:14-118.3(a), -
118.5(c)(1). And it specifies detailed retention requirements. N.J.S.A.
40A:14-118.5(j). Body worn camera recordings are therefore required by law,

1.e., the BWCL, to be made, maintained, and kept.
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They thus cannot fall within OPRA’s exemption for a “criminal
investigatory record,” regardless of the notwithstanding clause. Under
OPRA’s definitions section, “a government record shall not include the
following information which is deemed to be confidential for the purposes of

[OPRA]: ... criminal investigatory records.” N.J.S.A. 47:1A-1.1. OPRA

then defines a criminal investigatory record as “a record which is not required

by law to be made, maintained or kept on file that is held by a law enforcement

agency which pertains to any criminal investigation or related civil
enforcement proceeding.” Ibid. (emphasis added). Even if body worn camera
videos are held by law enforcement agencies and pertain to criminal
investigations, they are by definition not criminal investigatory records under
OPRA because they are “required by law” -- i.e., the BWCL -- “to be made,

maintained or kept on file.” Ibid.> We thus do not agree with the Attorney

3 The legislative history reveals possible confusion regarding this Court’s
holdings in North Jersey Media Group, Inc. v. Township of Lyndhurst, 229
N.J. 541 (2017), and Paff v. Ocean County Prosecutor’s Office, 235 N.J. 1
(2018), both of which were decided a few years before the BWCL was
enacted. In Lyndhurst, this Court held that police dash-camera footage fell
within OPRA’s exemption for criminal investigatory records because at the
time it was not “required by law” to be made. 229 N.J. at 567-69. In Paff, we
held that a recording made by a police officer’s “Mobile Video Recording
Equipment” was likewise exempt as a criminal investigatory record because it
was not “required by law” to be made or kept at the time. 235 N.J. at 20-22;
see also Sponsor’s Statement to A. 4312 7 (L. 2020, ¢. 129) (“The bill also
specifies when video footage from a body camera is exempt from the State’s
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General that subsection (/) as a whole makes clear that body worn camera
footage cannot be withheld as a criminal investigatory record under OPRA but
can be withheld under OPRA’s remaining exemptions.

Yet we are left with the BWCL’s repeated references to OPRA, which
seem inconsistent with a legislative intent for the BWCL to altogether
supplant, rather than supplement, OPRA.

C.

We need not decide whether subsection (/) of the BWCL abrogates
OPRA’s exemptions because there is no OPRA exemption that supports
defendants’ refusal to release the video in this case. We therefore reverse the
Appellate Division’s judgment.

OPRA provides that “government records shall be readily accessible for
inspection, copying, or examination by the citizens of this State, with certain
exceptions.” N.J.S.A. 47:1A-1. None of the exemptions from disclosure
enumerated in N.J.S.A. 47:1A-1.1 -- encompassing, as the Attorney General

points out, footage of “any portion of the body[] of a deceased person,”

open public records act. Recent case law has held that police video recordings
are exempt from public disclosure under the State’s open public records act
because they pertain to criminal investigations. Notwithstanding this law, the
bill specifies that video footage from a body worn camera is not subject to
public inspection only when [one of the four exemptions in subsection (/)
applies].” (emphasis added)).
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“victims’ records,” “trade secrets and proprietary commercial or financial

29 ¢¢

information,” “[building] emergency or security information or procedures,”
etc. -- apply to the footage at issue here. Defendants therefore seek to exempt
this footage from disclosure under two other provisions of OPRA: N.J.S.A.
47:1A-9(b) and N.J.S.A. 47:1A-1. Neither is availing.
1.
N.J.S.A. 47:1A-9(b) states:

The provisions of this act . . . shall not abrogate or erode

any executive or legislative privilege or grant of

confidentiality heretofore established or recognized by

the Constitution of this State, statute, court rule or

judicial case law, which privilege or grant of

confidentiality may duly be claimed to restrict public

access to a public record or government record.
Defendants assert, and the trial court and Appellate Division held, that a
“‘grant of confidentiality heretofore established or recognized by . . . judicial

299

case law . . . restrict[s] public access to’” the video in this case: namely, the
“long-established confidentiality exemption™ protecting “information received
by law enforcement regarding an individual who was not arrested or charged.”
Fuster, 477 N.J. Super. at 483, 489 (quoting N.J.S.A. 47:1A-9(b)).

The trial court and Appellate Division rooted that exemption in BCPO,

447 N.J. Super. 182. BCPO held, in what it referred to as a “matter of first

impression,” that “records relating to a person who has not been arrested or
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charged with an offense are entitled to confidentiality based upon long-
established judicial precedent.” Id. at 189. “Therefore, pursuant to N.J.S.A.
47:1A-9(b), an exemption exists under OPRA” that allows a prosecutor to
“neither confirm nor deny” (otherwise known as a “Glomar response”), the
existence of records “regarding a person who was not charged with any
crime.” Id. at 188-89, 196.

OPRA became effective on July 7, 2002. See L. 2001, ¢. 404. The
Appellate Division therefore could not, in 2016, create a new “grant of
confidentiality” under N.J.S.A. 47:1A-9(b); it was limited to grants of
confidentiality “heretofore established or recognized by . . . judicial case law”
-- 1.e., grants of confidentiality that had already been “established or
recognized” before OPRA’s enactment.

According to BCPO, “before OPRA was enacted, judicial decisions
recognized the need to maintain ‘a high degree of confidentiality’ for records
regarding a person who has not been arrested or charged.” 447 N.J. Super. at

203-04. For support, BCPO cited three decisions from this Court: Nero v.

Hyland, 76 N.J. 213 (1978), State v. Marshall, 148 N.J. 89 (1997), and

Loigman, 102 N.J. 98. None create any automatic grant of confidentiality for
all law enforcement records related to a person not arrested or charged with a

crime.
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In Nero, Governor Byrne had considered, and then decided against,
appointing John Nero to a position on the New Jersey Lottery Commission. 76
N.J. at 216-17. Nero sued to get access to the character investigation prepared
by the State Police. Id. at 217 & n.1. We held “that character investigations
made at the behest of the Governor as chief executive in connection with a
contemplated nomination are not public records under the Right to Know Law,
N.J.S.A. 47:1A-2, since they are not ‘required by law to be made, maintained
or kept on file.”” Id. at 220 (quoting the RTKL, formerly codified at N.J.S.A.
47:1A-2). We also denied Nero access under the common law, relying on the
“executive privilege” that “protects and insulates the sensitive decisional and
consultative responsibilities of the Governor” in the appointment process. Id.
at 225-26.

In Marshall, a criminal defendant who had been convicted of murder-by-
hire “moved to inspect the State’s entire file” as part of his petition for post-
conviction relief. 148 N.J. at 138, 268. This Court held that “[t]he Right-to-
Know Law does not provide defendant with the right to inspect the law-
enforcement files sought in this case because no law or regulation requires that
such files ‘be made, maintained or kept.”” Id. at 272-73 (quoting the RTKL,
N.J.S.A. 47:1A-2). The Court also denied access under the common law,

holding “that the common-law right to inspect public documents may not be
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invoked in a pending criminal case by a defendant seeking discovery rights
beyond those granted” by the Court Rules. Id. at 274.

In Loigman, an attorney sued to obtain a copy of the Attorney General’s
audit of various monetary disbursements made by the Monmouth County
Prosecutor. 102 N.J. at 101. This Court did not disturb the Appellate
Division’s determination that the audit was not a public record under the
RTKL because it was not “required by law to be made, maintained, or kept on
file.” Id. at 102-03. In assessing whether the attorney was entitled to inspect
the audit under the common law, this Court rejected the Attorney General’s
assertion that Nero “sustain[ed] an absolute privilege of secrecy for all such
investigatory materials.” Id. at 103-04. Instead, this Court summarized Nero
as holding only “that a State Police character investigation of an applicant for
a public position is so sensitive that disclosing the materials to the very
individual whose qualifications were being canvassed would chill the
investigative process.” Id. at 104.

The Loigman Court reiterated that under the common law, “there [is] no
fixed rule for determining whether disclosure is appropriate.” Ibid. Instead, a
court must “balance, in each case, the individual’s right to the information
against the public interest in the confidentiality of the file.” Ibid. The Court

then set forth factors that a trial court may consider during this “exquisite
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weighing process.” Id. at 108 (quoting Beck v. Bluestein, 194 N.J. Super. 247,

263 (App. Div. 1984)). Those include:

(1) the extent to which disclosure will impede agency
functions by discouraging citizens from providing
information to the government; (2) the effect disclosure
may have upon persons who have given such
information, and whether they did so in reliance that
their identities would not be disclosed; (3) the extent to
which agency self-evaluation, program improvement,
or other decisionmaking will be chilled by disclosure;
(4) the degree to which the information sought includes
factual data as opposed to evaluative reports of
policymakers; (5) whether any findings of public
misconduct have been insufficiently corrected by
remedial measures instituted by the investigative
agency; and (6) whether any agency disciplinary or
investigatory proceedings have arisen that may
circumscribe the individual’s asserted need for the
materials.

[Id. at 113.]

As is clear from that summary, none of these cases “establish[]” any
broad “grant of confidentiality” for records related to a person who has been
investigated but not arrested or charged with a crime that would then not be
“abrogate[d] or erode[d]” by OPRA in 2002. N.J.S.A. 47:1A-9(b). Indeed,
they do not create any absolute grant of confidentiality at all.

In all three cases, the Court’s holdings under OPRA’s predecessor, the
RTKL, began and ended with the finding that the records were “not public

records” because they were not “required by law to be made, maintained, or
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kept on file.”” Nero, 76 N.J. at 220; accord Marshall, 148 N.J. at 272-73;

Loigman, 102 N.J. at 102-03. Here, as we have already explained, the
withheld body worn camera footage was, without dispute, “required by law to
be made, maintained or kept on file,” N.J.S.A. 47:1A-1.1, and falls
comfortably within OPRA’s definition of a government record.

As to the common law, we based our holding in Nero on the “executive
privilege” that “protects and insulates” the Governor’s appointment process.
76 N.J. at 225-26. Marshall held that criminal defendants could not use the
common law to obtain documents they would not otherwise be entitled to
access under the Court’s discovery rules. 148 N.J. at 274. And in Loigman,
we did not make any final determination as to the Attorney General’s audit; we
simply set forth the factors that a court should consider in undertaking the
“delicate weighing process in the sensitive area of executive privilege.” 102
N.J. at 108.

We therefore hold that before OPRA was enacted, judicial case law in
this State had not established or recognized any automatic grant of
confidentiality for all law enforcement records related to a person not arrested
or charged with an offense. There was therefore nothing in this regard for
OPRA to not “abrogate or erode” under N.J.S.A. 47:1A-9(b) when it came into

effect. The Appellate Division erred in holding otherwise.
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2.
Nor does the protection of a “citizen’s reasonable expectation of
privacy,” N.J.S.A 47:1A-1, justify withholding the video under OPRA.
OPRA’s legislative findings and declarations provide:

[G]overnment records shall be readily accessible for
inspection, copying, or examination by the citizens of
this State, with certain exceptions, for the protection of
the public interest . . . . [A] public agency has a
responsibility and an obligation to safeguard from
public access a citizen’s personal information with
which it has been entrusted when disclosure thereof
would violate the citizen’s reasonable expectation of
privacy . . ..

[Ibid. ]

When assessing a claim from a public agency that disclosure of “a
citizen’s personal information with which it has been entrusted . . . would
violate the citizen’s reasonable expectation of privacy,” our Court considers
the following factors:

(1) the type of record requested; (2) the information it
does or might contain; (3) the potential for harm in any
subsequent nonconsensual disclosure; (4) the injury
from disclosure to the relationship in which the record
was generated; (5) the adequacy of safeguards to
prevent unauthorized disclosure; (6) the degree of need
for access; and (7) whether there is an express statutory
mandate, articulated public policy, or other recognized
public interest militating toward access.
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[Burnett v. County of Bergen, 198 N.J. 408, 427 (2009)
(quoting Doe v. Poritz, 142 N.J. 1, 88 (1995)).]

Applying the language in N.J.S.A 47:1A-1 and the Doe factors, we have
previously required the redaction of social security numbers from land title
records prior to their release to a commercial business, id. at 428, 437; denied
public access to financial relief checks issued by the New Jersey Firemen’s

Association to one of its members, Firemen’s Ass’n Obligation, 230 N.J. at

266, 279-80; and remanded to the trial court to redact from the requested

report “at a minimum . . . the names of [internal affairs] complainants,
witnesses, informants, and cooperators . . . ; non-public, personal identifying
information . . . such as . . . home addresses and phone numbers; and [other]

personal information that would violate a person’s reasonable expectation of

privacy if disclosed, such as medical information,” Rivera v. Union Cnty.

Prosecutor’s Off., 250 N.J. 124, 150 (2022).

We have refused to allow the withholding of a settlement agreement
between Monmouth County and an employee who filed a public lawsuit

claiming sex discrimination, Asbury Park Press v. County of Monmouth, 201

N.J. 5,7 (2010); names and addresses of dog owners contained in dog license

records, Bozzi v. City of Jersey City, 248 N.J. 274, 286-87 (2021); names and

addresses of successful bidders at a public auction of seized property forfeited

to the government, Brennan v. Bergen Cnty. Prosecutor’s Off., 233 N.J. 330,
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333, 342 (2018); and footage from a police vehicle’s mobile video recorder

depicting a driver’s arrest in a public place, Paff v. Ocean Cnty. Prosecutor’s

Off., 235 N.J. 1, 8-9, 27 (2018).

The trial court held that the body worn camera footage “was not properly
withheld pursuant to OPRA’s general privacy provision” because the footage
“consists entirely of information about third parties that did not ‘originate’
with those individuals and was not ‘entrusted’ by them to the government, but
rather was supplied directly to the police by Fuster.” We have never expressly
considered whether, under N.J.S.A. 47:1A-1, a public agency can withhold a
government record to “safeguard” the “reasonable expectation of privacy” of a
person who did not “entrust[]” the public agency with their “personal
information.” We need not reach the question here, because even if N.J.S.A.
47:1A-1 could be read to apply in such a circumstance, we find that under the
specific facts of this case, defendants’ withholding of the body worn camera
recording simply does not protect any significant privacy interest.

Recall that here, the party seeking access to the body worn camera video
is not a third party but the subject of the video. And the withheld footage,
required by law to be made, is not a recording of the State’s investigation, but
a verbatim recording of Fuster’s own complaint as he made it to the police

(Doe factors one and two). In addition, defendants have already released
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details of their investigation to Fuster. In terms of the privacy interests of the
adult male relative, if Fuster wished to publicize the allegations, he could film
himself making them again and broadcast the video on social media or to news
sites (factors three and five).

Disclosing a body worn camera recording to an alleged victim who
comes forward and speaks to police and then requests the recording of their
own statement would also not discourage alleged victims from providing
information to law enforcement. Instead, as Partners and plaintiffs point out, it
is treating victims as though they were perpetrators that can make victims
unwilling to report incidents to police (factor four). In this case, plaintiffs
seek to inspect the video to advocate for their child and possibly file an
internal affairs report (factor six). In other cases, a crime victim may seek a
copy of their own body-worn-camera-recorded statement to pursue
applications for protections under the Prevention of Domestic Violence Act,
N.J.S.A. 2C:25-17 to -35, or the Victim’s Assistance and Survivor Protection
Act, N.J.S.A. 2C:14-13 to -21 (factor six). Finally, under our State
Constitution, “[a] victim of a crime shall be treated with fairness, compassion
and respect by the criminal justice system.” N.J. Const. art. I, q 22.

Prohibiting an alleged crime victim from inspecting the body worn camera
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recording of their own police statement does not honor that mandate (factor
seven).

We therefore hold that defendants are not entitled to withhold the video
under N.J.S.A. 47:1A-1.

We do not address whether any redactions to body worn camera
recordings may be appropriate, as defendants did not request any redactions to
the video in this case. We also do not reach plaintiffs’ common law claim
because we hold they are entitled to access the body worn camera footage
under OPRA.

IV.
For the reasons stated, we reverse the Appellate Division’s judgment and

order the body worn camera footage released to plaintiffs for inspection.

CHIEF JUSTICE RABNER and JUSTICES PATTERSON, FASCIALE, and
NORIEGA join in JUSTICE WAINER APTER’s opinion. JUSTICE PIERRE-
LOUIS did not participate.
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