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SPONSORED BY: Solo and Small Firm Section, Women in the Profession Section, Young
Lawyers Division. This panel offers actionable strategies to begin, build, and sustain a
successful practice or impactful public service career while maintaining happiness,
fulfillment, and ethical standards. Topics include— GROWTH STRATEGIES: Cultivating
relationships and maximizing professional networks, bar memberships, and public service
opportunities to expand your career while upholding ethical standards. SUSTAINABILITY:
Strategies for maintaining long-term career momentum while balancing leadership
responsibilities, client advocacy, ethical obligations, and personal well-being. CAREER
POSITIONING: Aligning your practice or public service role for long-term success through
ethical branding, strategic growth, and expanding your impact with integrity. TRANSITIONS
AND SUCCESSION: Navigating career shifts, from securing your first role to advancing into
leadership, ensuring ethical continuity in client service, institutional values, and
succession planning.
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Building a Book of Business

Business development is crucial to your legal career for two key reasons. First, the book of
business gives you power over your career. Second, it allows you to practice law at a higher
level by providing meaningful, impactful advice to clients. It may seem daunting, but it becomes
much more manageable when you think of it as a long-term endeavor that compounds small
actions.

The problem is that law school doesn’t prepare you to build your book of business. When | first
started practicing law, | had no idea it was so important. | thought that doing excellent legal work
would be enough to guarantee my success. But, while you should do excellent legal work, the
book of business makes or breaks your career.

Why a book of business is so important.

It comes down to economics, as in the study of how things work and why people do what they
do.

Economically, it starts with the firm and specific law firm economics: a law firm is a business. A
law firm depends on attracting new clients.

However, clients don’t typically turn to law firms for advice. Instead, they go to lawyers, and
those lawyers work in firms.

People trust the people they know. The firm may provide some level of brand support and
assurance that a lawyer has access to resources, but clients overwhelmingly choose law firms
by choosing the lawyers who work at those firms.

The more business you bring in, the more important you are to the firm. The more important you
are to the firm, the more power you have over when, where, and how things get done. Your
book of business determines your compensation, and it's what allows you to determine when
and where you work.

As an associate, all you can offer a firm is time, so you work long hours set by someone else,
it's the book of business that allows you to escape that.

There is another advantage to having your own clients: it's how your career evolves from writing
briefs to providing meaningful advice.

www.gillmanstrategicgroup.com
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Your clients see you as a trusted advisor and come to you with pressing issues that matter to
them in their business or life.

Your work becomes one of providing advice, engaging with clients on issues, and helping them
understand their options.

You assign the grunt work to the associates and service partners; after all, they only have time
to offer and aren’t bringing in the business.

How to build your book of business

The problem with building a book of business is that it feels like you aren’t going anywhere at
first.

When | recently discussed this with Aaron Strauss, the managing partner at A.Y. Strauss, a
phenomenal lawyer who is great at building business, he brought up a concept called the J
curve.

As an associate, you start by showing up and doing your work. Over time, if that’s all you do,
you will likely end up frustrated and not progressing in your career.

However, if you invest and put in additional effort when it feels impossible, you will reap the
rewards in a few years.
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Just like Rome, you aren’t going to build a book of business in a day. It’s like investing: small
amounts invested over time compound to generate much larger rewards later. In the stock
market, the investment is money; in business development, the investment is your time.
And what you are building is trust.

Potential clients must see you as a trusted advisor, and that kind of trust takes time.

Chris Santomassimo, Founding Partner of Outside General Counsel Solutions, stresses the
importance of relationships for building this trust. He emphasizes that the best way to build a
book of business is to put effort into developing meaningful trust-based relationships.

What this adds up to is: do the work to position yourself as an expert, make it a habit, and your
efforts will eventually compound into a valuable book of business and an asset for your career
(Note: I'm using the context of an associate here, but no matter where you are in your career,
making that investment today will yield results in the future.)

So, what should you do?

How can you start? Well, there are several things you can do right now that you can at least get
started on with .1 of an hour:

Do a quick LinkedIn post where you share your perspective on news articles from law
journals, dispel legal misconceptions, opine on legal developments, or write about a
recent case and its implications.

Comment on a LinkedIn post to start a conversation. Maybe someone else commented
on the news: what can you add? Comments are even more powerful than content
because they help build a relationship with the person posting. Consider commenting on
posts by people you’d consider ideal clients.

Come up with the topic for an article; you could go through your emails or text messages
and look for interesting patterns or observations that you could write about. Writing the
article will take more time, but you can jot down your notes and have someone else write
it.

Look for a conference; attending a conference can be a great way to meet potential
clients and get a feel for what is happening in the market you represent.

Reach out to a current client or someone you met. Regular communication with clients
and contacts helps build relationships while keeping you at the top of your mind. Maybe
you invite them to lunch or breakfast. (Aaron Strauss recommends breakfast because it
doesn’t interrupt the day.)

Sign up for a networking event because, like conferences, these can be a great way to
meet people.

www.gillmanstrategicgroup.com
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Many lawyers at the beginning of this journey worry that they meet the wrong people. But you
never know who the people you meet know or how their careers will change and shift.

Maybe you need to meet corporate leaders who are not going to show up at networking events.
But they likely did at one point, so the people you meet now could become future leaders.

Also, the people you meet know people, so the people you meet now might know a corporate
leader who, at some point over dinner, asks: “Do you know a good lawyer who...” and your
name comes up.

First and foremost, do something

Even seemingly small activities can contribute to making a significant impact.
While at first, it may be slow as you ride the J curve down, ultimately, it will become a rewarding
journey that not only secures your place in the competitive legal arena but also allows you to

align your professional world with your personal goals — the true essence of a balanced and
fulfilling career as a lawyer.
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Building a Business Case for Law Firm Support

Let’s talk about something | see all the time: rainmaking partners who know they need more
support but can’t seem to get their firms to say yes. If you've ever found yourself frustrated after
another partner meeting where your request for resources went unanswered, you're not alone.

Why just asking for “support” isn’t working

Here’s a scene that might feel familiar: a partner goes to a meeting and says, “l need more
support.” But after that statement, nothing changes.

Most of the time, firms aren’t saying no or not taking action because they don’t want to support
you. They’re saying no because they don’t fully understand what you're asking for or how it
benefits them.

Are you looking for a higher marketing budget? A new associate? Another piece of software? A
presence in another city? Your firm can’t say yes to an ask it doesn’t fully understand.

But what if you've clearly stated what you’re looking for, and there’s still no movement? That
means the firm still might not understand why it should say yes.

Making your business case

The goal is to make it easy to turn a “no” into a “yes.” You want to spell out what it means not
just for you but also for the firm if you want them to make the investment.

Get specific with your numbers

Remember, a law firm is still a business. The numbers need to support any investment,
including anticipated return. Provide concrete details about the spend, the expectation for
outcome, and how it aligns with the firm’s overall goals.

Consider this example: “| want to sponsor and attend the upcoming conference in Belgium. It's
$50,000.”

www.gillmanstrategicgroup.com
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Now compare it to this one:

“| want to attend and sponsor the upcoming conference in Belgium. | know $50,000 is a
substantial ask, but last year’s Paris conference cost us $25,000 and brought in $750,000 in
new business. If | go to this one, | have three potential clients ready to schedule dinner, which
could bring in $1.5 million.”

One is a lot more compelling from a business perspective. You're laying out what you expect to
bring in, and also showing them there is already opportunity on the table.

Here’s another example. Let’s say you have work you're referring out to a firm in another city,
but clients are asking why they need to retain separate local counsel rather than one firm
handling it all. On top of that, you calculate the numbers from the last three months: $800,000
referred out.

From both a lost revenue perspective and for the sake of client retention, it becomes easier to
see why opening a new location with one associate in that other city might be of benefit.

Remind them of your track record

If you’ve made good calls before, make sure to bring that up. Maybe you pushed to expand into
healthcare years ago and built it into a $25 million practice. Or may you spotted the Al trend
early and have a thriving practice.

Use those wins to help build confidence in your judgment.

Align your ask with the firm

Sometimes the time to strike is while the iron is hot. But if you can, try to time your asks along
with the firm’s strategic or fiscal planning.

If the strategic planning has already taken place, incorporating some of those annual or three to
five-year goals for the firm into your pitch can help. For example, if the firm is looking to expand
a practice area, like data privacy and cybersecurity, you could position your request for
additional marketing support or a lateral hire as a way to support that initiative.

When your firm still says no

Sometimes, even with a rock-solid business case, the answer is still no. That's when you need
to ask yourself some tough questions. Is your firm being conservative with resources, or is there
a deeper misalignment?

www.gillmanstrategicgroup.com
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Maybe you’re looking to expand nationally, but your local-focused firm can’t financially support
that kind of growth.

Maybe your firm has undergone a rebranding or is staying focused on certain practices, where
they’re not looking to invest in the same areas you're interested in.

Maybe it's a conservative firm and particular practice areas like cannabis aren’t ever going to be
up for discussion.

None of these are necessarily bad; it just means it might not be the right fit firm for you,
especially if you have particular goals around growing your book of business.

When it’s time for a change

If you’ve made a solid business case and your firm still won’t support your growth, that’s good
information to have. While most firms will fully appreciate the opportunity to support a partner
with a clear plan for growth, there will be times when there isn’t alignment.

Remember, you’re not just a lawyer asking for support—you’re presenting an investment
opportunity. Your financial contribution to the firm for the business you generate means you
deserve a platform that helps you achieve your potential and your goals.

Every day you wait to make your case is another day of lost opportunity and revenue. Start
building your business case now. Document your needs and prepare to present them

strategically.

Whether this leads to growth at your current firm or reveals the possible need to see what else
is out there, taking action today helps you get closer to your vision.

Ready to discuss your growth strategy? Let’s talk about finding your perfect-fit firm.

www.gillmanstrategicgroup.com
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Is Your Firm a Good Fit?

Practicing law is a challenging profession with long hours and tough intellectual challenges. Far
from a deterrent, the challenges and rewards often attract lawyers to the profession in the first
place.

Well, maybe you (we) didn’t go seeking long hours exactly, but if you are a rainmaking lawyer,
then long hours have never stood in your way. You worked hard at school and thrived on the
challenge.

In the right conditions, the hours melt away as you dive deep into an issue and develop
meaningful solutions for your clients.

But in the wrong conditions, the hours are torture. According to one study, 56% of lawyers are
frustrated with their careers. Liz Brown, the author of the help manual Life After Law, observes,
“Law is the only career | know that has a sub-profession dedicated to helping people get out of
it.”

| frequently talk to lawyers who used to love the law and want to enjoy it again but are
convinced that the profession is a terrible place to be.

They are wrong; practicing law doesn’t have to be miserable.

If you are a partner who loves law but hates your current job, you may be at the wrong firm. So
in this post, | explore some ways to know if you are at the wrong firm.

Do you dread going to work?

Often, lawyers get lulled into the rhythm of their work. Each day bleeds into the next, and they
don’t think about it too much about it until they get a day off or take a vacation.

Maybe you get the weekend off, and Sunday evening fills with the dread of having to go back to
the office (or log back into Zoom).

Or you take a vacation with the family and actually decompress. Then you realize you’ll have to
return to the same situation you were in before your vacation.

www.gillmanstrategicgroup.com
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There should be some joyful anticipation associated with going back to work, like the first day of
school. Far from dread, returning to the office should feel good, exciting, and fulfilling if your law
firm is a good fit. If your work doesn'’t feel this way, you are likely at the wrong firm.

You are constantly apologizing.

Many lawyers get stuck on what | call “the apology tour.”

They miss every family event, so they apologize to their children, spouses, parents, and in-laws
for missing dinner, recitals, practices, holidays... you name it.

And they don't just apologize to the family. Good lawyers love serving their clients. When they
get overworked and can’t help or, worse, end up with delays or subpar work, they have to
apologize to their clients as well.

If you’ve ever been in this situation, you know how painful it is. It's often a result of understaffing
or under-resourcing lawyers, either because the firm won'’t hire more support or because they
can’t because of their toxic culture. Or, it might be because your firm lacks a practice area or
geographic location that is a good fit for you.

No matter why, if you've been on the apology tour, you recognize it and know how miserable it
can be. It's also evidence that you are at the wrong firm. If your law firm is a good fit, you won't
be apologizing.

You are concerned about the future.

Even if you are happy with your situation today, your future at the firm may concern you —
either your role in the firm or the firm’s future.

Two concerns pertaining to the future that arise are concerns about practice area and
succession planning.

Working at a firm that neglects your practice area can be tough. The firm may starve your
practice area of resources or outright consider plans to eliminate the practice. It's never fun to
be caught in limbo, and it also makes building your book of business nearly impossible.

Then there is succession planning. Many firms, especially midsized or smaller ones, neglect

succession planning. They rely on aging rainmaking partners who hold on, believing that they
will be able to continue forever.
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The problem is that they won’t be able to continue forever.
When the inevitable does happen, that can spell disaster for your firm and your career.

You don’t think you are treated fairly.
Even if all the other pieces are in place, you may feel you aren’t treated fairly.

Does origination go to partners who brought in business 30 years ago but haven’t done anything
since?

Does your firm expect you to do the work of a partner and three associates?
Is it your responsibility to change the toner cartridge?

Whatever your concern, from pay to support to respect, you might want to consider a change if
you bring in business and don’t feel like you are treated fairly.

You deserve fair treatment, fair pay, and a platform that supports you in building your practice.

No good or bad firms

There are no good or bad firms out there. Every law firm is built around ideas and has a culture
that works for some people, or they wouldn’t exist.

So every law firm works for some lawyers, but not every law firm works for every lawyer. The
question is one of fit: you need a law firm that fits you. You shouldn’t dread going to work, be
forced to apologize constantly or be worried about the future. And you should be treated fairly.

So if you love law but don’t love your firm, it may be time for a change. Find a firm that works for
you.

www.gillmanstrategicgroup.com
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shall be kept by the lawyer and shall be preserved for a period of seven years after the
event that they record.

(b) Upon receiving funds or other property in which a client or third person has an
interest, a lawyer shall promptly notify the client or third person. Except as stated in this
Rule or otherwise permitted by law or by agreement with the client, a lawyer shall
promptly deliver to the client or third person any funds or other property that the client or
third person is entitled to receive.

(c) When in the course of representation a lawyer is in possession of property in
which both the lawyer and another person claim interests, the property shall be kept
separate by the lawyer until there is an accounting and severance of their interests. If a
dispute arises concerning their respective interests, the portion in dispute shall be kept
separate by the lawyer until the dispute is resolved.

(d) A lawyer shall comply with the provisions of R. 1:21-6 ("Recordkeeping") of
the Court Rules.

Note: Adopted July 12, 1984 to be effective September 10, 1984.
RPC 1.16  Declining or Terminating Representation

(a) Except as stated in paragraph (c), a lawyer shall not represent a client or,
where representation has commenced, shall withdraw from the representation of a

client if:

(1) the representation will result in violation of the Rules of Professional
Conduct or other law;

(2) the lawyer's physical or mental condition materially impairs the lawyer's
ability to represent the client; or

(3) the lawyer is discharged.

(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a
client if:

(1) withdrawal can be accomplished without material adverse effect on the
interests of the client;

(2) the client persists in a course of action involving the lawyer's services
that the lawyer reasonably believes is criminal or fraudulent;

(3) the client has used the lawyer's services to perpetrate a crime or fraud;
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(4) the client insists upon taking action that the lawyer considers
repugnant or with which the lawyer has a fundamental disagreement;

(5) the client fails substantially to fulfill an obligation to the lawyer
regarding the lawyer's services and has been given reasonable warning that the lawyer
will withdraw unless the obligation is fulfilled;

(6) the representation will result in an unreasonable financial burden on
the lawyer or has been rendered unreasonably difficult by the client; or

(7) other good cause for withdrawal exists.

(c) A lawyer must comply with applicable law requiring notice to or permission of
a tribunal when terminating a representation. When ordered to do so by a tribunal, a
lawyer shall continue representation notwithstanding good cause for terminating the
representation.

(d) Upon termination of representation, a lawyer shall take steps to the extent
reasonably practicable to protect a client's interests, such as giving reasonable notice to
the client, allowing time for employment of other counsel, surrendering papers and
property to which the client is entitled and refunding any advance payment of fee that
has not been earned or incurred. The lawyer may retain papers relating to the client to
the extent permitted by other law. No lawyer shall assert a common law retaining lien.

Note: Adopted July 12, 1984 to be effective September 10, 1984; paragraphs (b), (c), and (d) amended
November 17, 2003 to be effective January 1, 2004; paragraph (d) amended March 25, 2013 to be
effective April 1, 2013.

RPC 1.17 Sale of Law Practice

A lawyer or law firm may sell or purchase a law practice, including good will, if
the following conditions are satisfied:

(a) The seller ceases to engage in the private practice of law in this jurisdiction.
(b) The entire practice is sold to one or more lawyers or law firms.

(c) Written notice is given to each of the seller's clients stating that the interest in
the law practice is being transferred to the purchaser; that the client has the right to
retain other counsel; that the client may take possession of the client's file and property;
and that if no response to the notice is received within sixty days of the sending of such
notice, or in the event the client's rights would be prejudiced by a failure to act during
that time, the purchaser may act on behalf of the client until otherwise notified by the
client.
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(1) If the seller is the estate of a deceased lawyer, the purchaser shall
cause the notice to be given to the client and the purchaser shall obtain the written
consent of the client provided that such consent shall be presumed if no response to the
notice is received within sixty days of the date the notice was sent to the client's last
known address as shown on the records of the seller, or the client's rights would be
prejudiced by a failure to act during such sixty-day period.

(2) In all other circumstances, not less than sixty days prior to the transfer
the seller shall cause the notice to be given to the client and the seller shall obtain the
written consent of the client prior to the transfer, provided that such consent shall be
presumed if no response to the notice is received within sixty days of the date of the
sending of such notice to the client's last known address as shown on the records of the
seller.

(3) The purchaser shall cause an announcement or notice of the purchase
and transfer of the practice to be published in the New Jersey Law Journal and the New
Jersey Lawyer at least thirty days in advance of the effective date of the transfer.

(d) The fees charged to clients shall not be increased by reason of the sale of the
practice.

(e) If substitution in a pending matter is required by the tribunal or these Rules,
the purchasing lawyer or law firm shall provide for same promptly.

(f) Admission to or withdrawal from a partnership, professional corporation, or
limited liability entity, retirement plans and similar arrangements, or sale limited to the
tangible assets of a law practice shall not be deemed a sale or purchase for purposes of
this Rule.

Note: Adopted October 16, 1992, to be effective immediately; paragraph (f) amended July 10, 1998, to be
effective September 1, 1998; paragraph (b) amended November 17, 2003 to be effective January 1,
2004.

RPC 1.18 Prospective Client

(@) A lawyer who has had communications in consultation with a prospective
client shall not use or reveal information acquired in the consultation, even when no
client-lawyer relationship ensues, except as RPC 1.9 would permit in respect of
information of a former client.

(b) A lawyer subject to paragraph (a) shall not represent a client with interests
materially adverse to those of a former prospective client in the same or a substantially
related matter if the lawyer received information from the former prospective client that
could be significantly harmful to that person in the matter, except as provided in

paragraph (c).
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Selected Ethical Issues in Law Firm Sales, Mergers and Acquisitions

Judith Bachman
The Bachman Law Firm PLLC

Client Notification Requirements

A.

General Obligations
1. Clients must be notified in all transitions — sale, merger, or closure.
2. Notice must be timely, written, and include options available to the client.

Sale of Law Practice (RPC 1.17)

1. Seller must provide written notice to clients > 60 days prior to transfer.
2. Required content of notice:
a) Client’s right to retain other counsel.
b) Right to retrieve files or have them transferred.
c) Contact information for the purchasing attorney/firm.
3. If no client objection within 60 days, consent is presumed.
4. Publish notice.

Merger of Law Practices

1. Clients must be informed of:

a) The new firm structure.

b) Any material change in representation.

c) Who will be handling their matters moving forward.
2. Clients must be given the opportunity to:

a) Consent to continued representation, or

b) Choose new counsel.

Closure of Practice

l. Clients must be notified of:
a) Termination of representation.
b) Right to obtain their file(s).

c) Options for future representation, including referrals.



E. Change in Firm Affiliation
1. Duty to notify clients when the client’s legal matter is affected.

2. Notice should include:
a) The fact of the departure or change.
b) Client choice.

3. The client has the absolute right to choose their counsel.
a) Client can stay with firm, departing attorney or otherwise.
b) The client may decline continued representation.

4. No misleading statements or impeding choice

Note: Clients are not “owned” by either the firm or the attorney. The client’s right
to make an informed decision about who will represent them is paramount under
RPC 1.4 (Communication) and RPC 5.6(a) (Restrictions on Practice).

II. Conlflicts of Interest Considerations
A. Sale or Merger of Practice
1. Acquiring or merging firms must:
a) Conduct conflicts checks on all matters.
b) Review conflicts.
2. If a conflict exists:

a) Consider whether it is waivable under RPC 1.7 or 1.9.

b) If not waivable, representation must be declined or ended.
B. Ongoing Matters

1. If conflicts arise post-transfer:
a) Promptly notify the client.
b) Refer or withdraw.

2. New Retainer Agreements
a) May be required with:
(1) The new or successor firm.

(2) Clear terms on fees, scope, and custody of client materials.



III. Key Rules of Professional Conduct

RPC 1.4 — Communication

(a) A lawyer shall fully inform a prospective client of how, when, and where the client
may communicate with the lawyer.

(b) A lawyer shall keep a client reasonably informed about the status of a matter and
promptly comply with reasonable requests for information.

(c) A lawyer shall explain a matter to the extent reasonably necessary to permit the client
to make informed decisions regarding the representation.

(d) When a lawyer knows that a client expects assistance not permitted by the Rules of
Professional Conduct or other law, the lawyer shall advise the client of the relevant
limitations on the lawyer's conduct.

Note: Adopted July 12, 1984 to be effective September 10, 1984; new paragraphs (a) and
(d) adopted and former paragraphs (a) and (b) redesignated as paragraphs (b) and (c)
November 17, 2003 to be effective January 1, 2004.

RPC 1.7 — Conflict of Interest: Current Clients

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of interest
exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be
materially limited by the lawyer's responsibilities to another client, a former client,
or a third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a),
a lawyer may represent a client if:

(1) each affected client gives informed consent, confirmed in writing, after full
disclosure and consultation, provided, however, that a public entity cannot consent
to any such representation. When the lawyer represents multiple clients in a single
matter, the consultation shall include an explanation of the common representation
and the advantages and risks involved;
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(2) the lawyer reasonably believes that the lawyer will be able to provide competent
and diligent representation to each affected client;

(3) the representation is not prohibited by law; and (4) the representation does not
involve the assertion of a claim by one client against another client represented by
the lawyer in the same litigation or other proceeding before a tribunal.

Note: Adopted July 12, 1984 to be effective September 10, 1984; text deleted and new
text adopted November 17, 2003 to be effective January 1, 2004.

RPC 1.9 — Duties to Former Clients

(a) A lawyer who has represented a client in a matter shall not thereafter represent
another client in the same or a substantially related matter in which that client's interests
are materially adverse to the interests of the former client unless the former client gives
informed consent confirmed in writing.

(b) A lawyer shall not knowingly represent a person in the same or a substantially related
matter in which a firm with which the lawyer formerly was associated had previously
represented a client,

(1) whose interests are materially adverse to that person; and

(2) about whom the lawyer, while at the former firm, had personally acquired
information protected by RPC 1.6 and RPC 1.9(c) that is material to the matter
unless the former client gives informed consent, confirmed in writing.

Notwithstanding the other provisions of this paragraph, neither consent shall be
sought from the client nor screening pursuant to RPC 1.10 permitted in any matter in
which the attorney had sole or primary responsibility for the matter in the previous
firm.,

(c) A lawyer who has formerly represented a client in a matter or whose present or former
firm has formerly represented a client in a matter shall not thereafter:
(1) use information relating to the representation to the disadvantage of the former
client except as these Rules would permit or require with respect to a client, or when
the information has become generally known; or
(2) reveal information relating to the representation except as these Rules would

permit or require with respect to a client.

(d) A public entity cannot consent to a representation otherwise prohibited by this Rule.



Note: Adopted July 12, 1984 to be effective September 10, 1984; caption amended,
paragraphs (a) and (b) amended, and new paragraphs (c) and (d) added November 17,
2003 to be effective January 1, 2004.

RPC 1.17-Sale of Law Practice

A lawyer or law firm may sell or purchase a law practice, including good will, if the
following conditions are satisfied:

(a) The seller ceases to engage in the private practice of law in this jurisdiction.
(b) The entire practice is sold to one or more lawyers or law firms.

(c) Written notice is given to each of the seller's clients stating that the interest in the
law practice is being transferred to the purchaser; that the client has the right to
retain other counsel; that the client may take possession of the client's file and
property; and that if no response to the notice is received within sixty days of the
sending of such notice, or in the event the client's rights would be prejudiced by a
failure to act during that time, the purchaser may act on behalf of the client until
otherwise notified by the client.

(2) If the seller is the estate of a deceased lawyer, the purchaser shall cause the
notice to be given to the client and the purchaser shall obtain the written
consent of the client provided that such consent shall be presumed if no
response to the notice is received within sixty days of the date the notice was
sent to the client's last known address as shown on the records of the seller, or
the client's rights would be prejudiced by a failure to act during such sixty-day
period.

(2) In all other circumstances, not less than sixty days prior to the transfer the
seller shall cause the notice to be given to the client and the seller shall obtain
the written consent of the client prior to the transfer, provided that such consent
shall be presumed if no response to the notice is received within sixty days of
the date of the sending of such notice to the client's last known address as
shown on the records of the seller.

(3) The purchaser shall cause an announcement or notice of the purchase and
transfer of the practice to be published in the New Jersey Law Journal and the
New Jersey Lawyer at least thirty days in advance of the effective date of

the transfer.

(d) The fees charged to clients shall not be increased by reason of the sale of the
practice.



(e) If substitution in a pending matter is required by the tribunal or these Rules, the
purchasing lawyer or law firm shall provide for same promptly.

(F) Admission to or withdrawal from a partnership, professional corporation, or
limited liability entity, retirement plans and similar arrangements, or sale limited to
the tangible assets of a law practice shall not be deemed a sale or purchase for
purposes of this Rule.

Note: Adopted October 16, 1992, to be effective immediately; paragraph (f) amended
July 10, 1998, to be effective September 1, 1998; paragraph (b) amended November 17,
2003 to be effective January 1, 2004.

RPC 5.6-Restrictions on Right to Practice

A lawyer shall not participate in offering or making:

(a) a partnership or employment agreement that restricts the rights of a lawyer to practice
after termination of the relationship, except an agreement concerning benefits upon
retirement; or

(b) an agreement in which a restriction on the lawyer's right to practice is part of the
settlement of a controversy between private parties.

Note: Adopted July 12, 1984 to be effective September 10, 1984.
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March 28, 2023

Chief Justice Stuart Rabner
Supreme Court of New Jersey
Richard J. Hughes Justice Complex
P.0O. Box 970

Trenton, New Jersey 08625-0970

Dear Chief Justice Rabner:

On behalf of myself and the entire New Jersey State Bar Association Executive Committee, thank
you for granting us the opportunity to mect with the Court and Judge Grant earlicr this month, We
are grateful for the annual audience that allows us to discuss issues facing the profession and the
Judiciary in a frank and open way. In reflecting on this year's meeting, 1 believe it was the most
fruitful conversation that [ have participated in, and | am confident that the members of the New
Jersey State Bar Association, and entire legal profession, will benefit as a result of the collaboration
between the organized bar and Judiciary on areas of mutual concern, Please extend our profound
gratitude to all of the Justices and Judge Grant.

In follow-up to that conversation, please find enclosed an excerpt of the Report and
Recommendations on Improving the Legal Profession for Lawyers from the Putting Lawyers First
Task Force. As you may recall, this effort was central to my term as president and represents
hundreds of hours of work by dedicated volunteers from across the Association who shared their
time and expertise all with the aim of helping lift up the profession.

Key to the report are the findings of a survey conducted last fall that gauged the well-being of the
legal profession, confirming that New Jersey is no exception to the national wellness crisis facing
attoneys. You will find included an extensive discussion about the prevalence of depression,
burnout, suicidal ideation, problem drinking, and isolation. As a result of the findings, we present a
recommendation to centralize and coordinate well-being efforts among the Judiciary, organized bar
and law firms to address the needs of our colleagues through education, training, pipeline programs
and more. In addition, the recommendations include a request to remove Question 128 from the
MNew Jersey Character and Fitness, which was the subject of a previous letter to the Court.

An area of study of additional importance examined the ethics and fee arbitration systems. With the
goal of providing the Court with information regarding the current functioning of the disciplinary
and foe arbitration systems, our Working Group on Ethics and Fee Arbitration collected information

Mew Jersey Law Cemter ¢+ One Constilution Square  +  Mow Dumswick, Mew Jewsey 08501520
TIL-249-3000 = pax TIL240-2R0E  + puanin presidentiinjshncom ¢ njgha.com
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from a wide array of individuals who have experience with the system. The report highlights the
many successiul aspects of the system and examined arcas of concern where improvements could
be realized to benefit the attorneys and members of the public who come into contact with the
systems. Our key request is to establish a Commission, with wide representation, to conduct a
comprehensive study of both the ethics system and fee arbitration system to address the issues raised
in this repont including the grievance process, encouraging volunteers, the random audit system and
diversionary programs.

In addition to these highlighted recommendations, please know that the work to support our
profession is ongoing. The Putting Lawyers Task Force examined several other important issues.
Those included: malpractice concemns; ways to help and support solo and small-firm attorneys as
well as newly admitted attorneys and those transitioning to retirement; dealing ethically with enline
reviews; successfully being relieved as counsel; and ensuring that attorneys are paid for their
services, The MISBA will work with its sections and committees to further study these areas, and
we look forward to sharing our findings with the Court in the future.

We stand ready 1o discuss these issues with you and would be pleased to provide any additional
information referenced in the report that was not included for the sake of expediency.

Most respectfully

lyn L. Lawrence, Esq.
resident

Ce:  Hon. Glenn A. Grant, 1LA.D., Administrative Director of the Courls
Heather Joy Baker, Clerk, Supreme Court of Mew Jersey
Steven Bonville, Chiefl of StalT, Administrative Office of the Courts
Tim MeGoughran, Esq., NJSBA President-Elect
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! The PLF Task Force would like to thank Kellyn Celi, Intern (graduate of Montclair State University) and
Samantha S. Hing, Rutgers Law School-Newark, J.D. Candidate, 2023 for their assistance with the research for this

project.

2 Sadly, our dear colleague and friend, Edward S. Snyder, Esq., one of the very best family law litigators in New
Jersey passed away on February 3, 2023, shortly before this report was finalized. He will be greatly missed.
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INTRODUCTION

By JERALYN L. LAWRENCE
NJSBA President

The ability to advocate and to bring about change is infectious. The power to identify issues within
the practice, to work collaboratively with all stakeholders and to present real solutions that are then
acted upon and results achieved is incredibly rewarding. | thoroughly enjoy being part of a team
that works hard to address issues that affect our lives and the comprehensive report by the PLF
Task Force, led by Co-Chairs Robin C. Bogan, Esg. and Matheu D. Nunn, Esq., is a true testament
to the power of collaboration and teamwork.

Ours is a hard and demanding profession. We have all read the statistics about the incredible
number of attorneys who are depressed and anxious and too many of us have friends and colleagues
who face these very real challenges every day. While we are all aware of the national headlines
of the decline in attorney’s health and well-being, our investigation has confirmed that New Jersey
lawyers are also suffering. We are a profession in crisis. Our attorney health and wellness working
group conducted a survey where 1643 lawyers responded. What that survey found was astonishing,
scary and sad and the alarm bells are sounding.

Desmond Tutu once said: “we need to stop just pulling people out of the river. We need to
go upstream and find out why they are falling in.”

At the beginning of my Presidency, | formed the Putting Lawyers First Task Force and presented
this team of incredibly talented lawyers with the task of looking upstream to find out: Why are we
falling in the river? What is the cause or the root of our stress? What can we do about this?

At a conference | attended, Chief Justice Rabner spoke of a book where people had grown
comfortable living in an old, neglected house. If there was a leak in the roof, a bucket was placed
under it or if there was a creaky floor, it was just stepped over. The Chief challenged the attendees
to look deeper at the leaks and creaks and to be open to the possibility of change. | would ask the
readers of this report to do the same when we look to areas that are making lawyers fall in the river
of despair and to be open to real and meaningful change.

We know that the evolution of the business and practice of law and the ever-increasing demands
from our clients will not slow down. Issues that are impacting attorney’s physical and mental
health and well-being need to be addressed -- ethics grievances and investigations, fee arbitrations,
malpractice claims, not being paid in cases, not being relieved as counsel, dealing with negative,
false and defamatory online reviews. These issues are some of the reasons lawyers are falling in.

“Putting Lawyers First” was an intentional name for this very important task force. Lawyers hardly
ever, if ever, put themselves first. The court comes first, the client comes first, their firm comes
first, their family comes first. Never us. We need to make sure we are also looking out for
ourselves. While that may be difficult for us to do as we raise our families, run our practices and
lead our lives, this is exactly the kind of mission we can embrace on behalf of the profession.



The Putting Lawyers First Task Force created working groups to investigate: attorney health and
well-being, the ethics and fee arbitration process, malpractice, on-line reviews, getting relieved as
counsel, getting paid in cases, and challenges for solo practitioners and those new to the profession.
Each working group analyzed the positives, studied areas for improvement and made valuable
recommendations for meaningful change. The goal of this report is to make an attorney’s life in
the profession better and to provide the tools needed to survive and thrive in the ever-changing
legal landscape.

First, change starts with us. Please consider doing your part to make this profession better. We all
have difficulties and stress — even if it doesn’t appear that we do. It is imperative that we treat each
other the way we want to be treated. That we are kind and that we are compassionate and show
grace. It is critical to our collective health and wellness that we be good adversaries — good
colleagues — and good to each other.

We are always under enormous pressure and always will be, but it will help the profession to take
our needs seriously and find ways to make this practice better.

When the NJSBA mobilizes and puts its weight behind a challenge, it can be an impressive force.
There is much work to do, and the work of the Putting Lawyers First Task Force sets forth a
roadmap to lead our profession in a much better and healthier direction.

It has been a privilege and pleasure to form this Task Force and assemble it with the most dedicated
and brilliant lawyers, all of whom are deeply and passionately committed to finding creative and
constructive ways of Putting Lawyers First.

MESSAGE FROM THE CO-CHAIRS

Strategic planning is vital for any business, non-profit organization, or law firm to ensure its
success and longevity. In fact, it is recommended that a strategic plan is developed every three to
five years for an entity to assess its current Strengths, Weaknesses, Opportunities and Threats.
This is called a “SWOT” analysis. Many law firms across New Jersey routinely engage in this
forward-thinking process. Law firms who implement a strategic plan are positioned to make
deliberate decisions that are tailored to achieve their firm’s long-term goals and vision.

Nationally, there is evidence to support a conclusion that attorneys are suffering due to a variety
of factors, including mental illness, substance use, financial stress—and in many instances a
combination of all three. It is a logical conclusion that if attorneys are not operating at their best,
the legal system cannot function at its best. The public’s access to justice and to our judicial system
depends on attorneys and judges, court staff, sheriff officers, and all of the people that are involved
in making our system run effectively and efficiently. A deficit in the performance of any one of
those groups detrimentally impacts the legal system as a whole. In turn, the public suffers.

Our charge from NJSBA President Jeralyn Lawrence was to examine the problem through the
prism of Desmond Tutu’s “river” quote—to uncover why attorneys are in crisis. Accordingly, we
realized that we needed to investigate whether attorney health and well-being in New Jersey was
actually on the decline and, if so, why? Based on the results of our investigation we further



determined that we needed to provide an action plan designed to preserve attorney health and well-
being.

The “Putting Lawyers First Task Force” applied the same strategic planning/ SWOT approach that
other companies and organizations use to fortify their businesses to examine this complex problem.
We established six working groups in the areas of: 1) Attorney Health and Well-Being; 2) Ethics
Committee and Fee Arbitration; 3) Malpractice; 4) On-line Reviews; 5) Solo Practitioners, Small
firms and Newly Admitted Attorneys; and 6) Attorneys Being Relieved as Counsel & Getting
Paid. We then collected data using uniform surveys and questionnaires. Most importantly, this
report sets forth recommendations as a roadmap for positive change to tackle problems that were
identified.

As you read this report, we hope you will find it to be moving, eye-opening, but most importantly,
motivating. The data confirms that New Jersey attorneys are experiencing a decline in health and
well-being in comparison to other professionals. Of the attorneys surveyed, 28% are looking to
leave our profession. The most sobering statistic in our view were the number of our colleagues
who had contemplated suicide in the two weeks prior to taking the survey. The data alone should
be an impetus for taking steps necessary to temper or eliminate stressors that cause a detrimental
impact on attorneys’ health and well-being. The report also highlights areas that need to be further
investigated.

Lastly, we thank our working group chairs and members, especially Bonnie C. Frost, Esg., Maritza
Rodriguez, Esq., and Amy Wechsler, Esg. for their tireless efforts, dedication, and drive toward
this initiative. We appreciate the hard work that Sylvia Breitowich, Esg., and Alison Sutak, Esqg.
put into the section on removing the mental health question from the Character and Fitness
application. We thank Jennifer Fortunato, Esg. and Linda Rehrer, Esg. for their substantial efforts.
We thank Jeralyn L. Lawrence, Esq. for her vision and passion for the legal profession. We thank
the NJSBA Officers and Board of Trustees for entrusting us with the responsibility of this
important work. We encourage NJSBA to use this report as a catalyst to make necessary
improvements in our profession —the health and success of New Jersey attorneys depends on it.

Robin C. Bogan, Esg., and Matheu D. Nunn, Esqg.



ATTORNEY WELL-BEING
Survey Results Are a Call to Action

Occupational hazards and wellness issues affecting lawyers have escalated in an alarming way on
a national level. The Working Group on Attorney Health and Well-Being (Well-Being Working
Group) of the New Jersey State Bar Association’s Putting Lawyers First Task Force directed a
spotlight on the deterioration in attorney wellness, which our profession can no longer ignore. At
the recommendation of the Working Group, the NJSBA engaged Matt Thiese, Ph.D, MSPH of
the Rocky Mountain Center for Occupational and Environmental Health at the University of Utah,
to conduct a well-being survey. Together with Dr. These, the Well-Being Working Group
developed a questionnaire (“Questionnaire”) consisting of 90 questions to which 1,643 New Jersey
lawyers responded in November 2022.

The results of that survey revealed that New Jersey is no exception to the national crisis. Indeed,
the survey yielded a tremendous amount of data and analysis across the unique issues affecting the
practice of law in New Jersey. Survey respondents reported levels of burnout, depression, suicidal
ideation, substance use disorders, anxiety, and thoughts of leaving the profession multiple times
higher than in other working populations. These lawyers reported burnout at nearly two times the
level of any other working population?, suicidal ideations at three times the rate of other working
populations?, problem drinking at six times the rate of working populations®, anxiety at five times
the rate of normal working populations® and depression at three-and-a-half times the rate reported
for other working populations.’

The survey revealed that while 51% of New Jersey lawyers feel enthusiastic about being a lawyer
often, very often or always:
e 68% reported feeling anxious in the past two weeks;
56% reported a high prevalence of alcohol misuse;
49% of lawyers reported moderate to high levels of burnout;
49% reported feelings of isolation;
23% reported a high prevalence of depressive symptoms;
28% of attorneys considered leaving the profession as a result of mental health, burnout or
stress; and
e 10% reported thoughts of suicidal ideation.

The survey presented the following additional striking statistics:
o Most of the respondents (51%) have been in practice for over 20 years.

3Tait D. Shanafelt et al., Changes in Burnout and satisfaction with work-life integration in physicians and
the general US working population between 2011 and 2020, 97 MAYO CLINIC PROCEEDINGS 491 (2022).
4 Beth Han et al., Suicidal ideation, suicide attempt, and occupations among employed adults aged 18-
64years in the United States, 66 COMPREHENSIVE PSYCHIATRY 176 (2016)

®> Donna M. Bush & Rachel N. Lipari, Substance Use and Substance Use Disorder by Industry, CBHSQ
REPORT (Apr. 15, 2016), ncbi.nlm.nih.gov/books/NBK343542/pdf/Bookshelf _NBK343542.pdf.

62021 National Health Interview Survey, CENTERS FOR DISEASE CONTROL AND PREVENTION,
cdc.gov/nchs/nhis/2021nhis.htm (last visited Feb. 6, 2023).

"Ronald C. Kessler et al, The prevalence and correlates of workplace depression in the national
comorbidity survey replication, 50 J. OF OCCUPATIONAL & ENVIRONMENTAL MED. 381 (2008)
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Respondents were most often from small firms with two-10 lawyers (34%)
or solo practitioners (18%).
Most lawyers who responded work in a private law office (75%), while
other responses were from attorneys working in government (12%), public
interest (4%) and in-house counsel, with retired judge, law clerk, college or
law professor, or retired attorney making up the remaining respondents
(9%).
Most of the respondents (51%) reported feeling enthusiastic about being a
lawyer often, very often or always.
Among practicing attorneys, in-house counsel, prosecutors, public
defenders, and public interest lawyers were the most enthusiastic about the
profession. Associates were the least enthusiastic about practicing in the
profession.
Factors that contribute towards burnout, anxiety and depression include:
= Lack of boundaries for “down time” or “never off’”
= Lawyers do not really or do not feel comfortable taking time off to
address well-being (39%);
= Lawyers who were not comfortable taking time off to address well-
being were 10 times as likely to report burnout than those who felt
they usually were comfortable taking time off;
= Lawyers who reported being younger than 34 years of age were four
times as likely to report depression than a lawyer over the age of 65;
= Lawyers who reported having 0-3 years of practice experience were
six times as likely to report depression than those with 40 years of
practice experience; and
= Overall, 23% of respondents reported the highest prevalence of
depressive symptoms.
The top reasons respondents sought mental health assistance but did not
obtain it, included:
= High costs,
= Lack of availability of providers covered by insurance, and
= Not wanting to be seen as vulnerable.
Almost 74% of respondents reported working on weekends, with 51%
responding that their employers expect them to be available outside of
normal business hours either frequently or always; 29% stated that these
expectations interfere with their personal lives frequently or always.
Lawyers who reported feeling they did not have sufficient support staff were
two-and-a-half times as likely to report considering leaving the profession
than lawyers who felt that they did have sufficient support staff.
There was a strong relationship between secondary trauma and public
defenders. Public defenders are six times more likely to have secondary
trauma as compared to equity partners/shareholders in law firms.
Some of the initiatives requested by the respondents to help improve
physical/ mental health included:
= Discounted online or in-person fitness programs/gyms;



= Free or inexpensive continuing legal education (CLE) seminars on
physical or mental health;

= Mentoring, peer counseling or support groups;

= CLEs on managing money and handling debts;

= Offering group health insurance; and

= Offering business coaching.

o 67% of respondents believe that CLE programs on mental health and

substance abuse in the legal profession are important and 48% believe
attorney well-being CLE should be part of the mandatory reporting cycle.

Burnout

Nearly half (49%) of all participating lawyers reported moderate to high levels of burnout. These
levels of burnout are nearly twice as high as reports in other working populations. The prevalence
of burnout in 2017 among the US working population was 28%?2 and in 2020 it was 25%.°

Burnout was associated with personal and occupational factors such as: age, whether you felt you
had enough support staff, isolation, hours worked on the weekends, hours worked outside of
normal business hours, the expectation felt by lawyers to be available outside of normal business
hours, the amount of vacation time taken and whether an attorney took time off for well-being.

Age: Lawyers between 35-50 years of age were six times as likely to report burnout than those
over 65. Lawyers who were younger than 34 years of age were four times more likely to report
burnout than those over 65.

Support Staff: Lawyers who felt they did not have sufficient staff were three times more likely to
report burnout than those who did.

Isolation: Lawyers reporting that they almost always felt isolated were four times as likely to report
burnout than those that hardly ever felt isolated.

Hours Worked on Weekends: Lawyers who worked seven or more days on the weekends per month
were six times as likely to report burnout than those who worked less than one day.

e 74% of respondents reported working on weekends;

e 45% of respondents reported working three or more days on the weekends per month.

Expectation to Be Available Outside of Normal Business Hours: Lawyers who felt that
expectations to be available outside of normal business hours always interfered with their personal
life were 16 times as likely to report burnout than those who felt the expectation never interfered
with their personal life.
e 52% of respondents believed their employers expected them to be available outside of
normal business hours either frequently or always.

8Tait D. Shanafelt et al., Changes in Burnout and Satisfaction With Work-Life Integration in Physicians
and the General US Working Population Between 2011 and 2017, 94 MAYO CLINIC PROCEEDINGS 1681
(2019).

® Shanafelt et al., supra note 5.



e 29% reported that their employer’s expectation of them to be available outside of normal
business hours interferes with their personal lives frequently or always and 53% reported
this interferes occasionally.

Hours Worked Outside of Normal Business Hours: Lawyers who worked an average of 15-20
additional hours outside of normal business hours during the week were eight times as likely to
report burnout than those who reported rarely or never working outside of normal business hours.
e 72% of respondents reported answering emails outside of normal business hours during the
week either frequently or always (every day);
e 39% of respondents reported taking calls from clients outside of normal business hours.

Vacation Time: Lawyers who reported taking five days or less of vacation time were four times as
likely to report burnout than those with more than 20 days.

Taking Time Off to Address Well-Being: The survey reported that 39% of New Jersey lawyers do
not feel comfortable taking time off to address well-being. Lawyers who responded that they were
not comfortable taking time off to address well-being were 10 times as likely to report burnout
than those who felt comfortable taking time off to address well-being.

Depression

The survey indicated that 23% of New Jerseys lawyers reported the highest prevalence of
depressive symptoms, approximately three-and-a-half times higher than other working
populations.’® Depression was associated with personal and occupational factors such as: age,
years practicing, position, whether you felt you had enough support staff, isolation, hours worked
on the weekend, vacation time, and taking time off for well-being.

Age: Lawyers who reported being between 18-34 years of age were four times as likely to report
depression than lawyers who were over 65 years of age.

Years Practicing: Lawyers who reported having less than three years of practice were six times as
likely to report depression than those with over 40 years of practice. Lawyers who reported having
10-15 years of practice were six times as likely to report depression than those with over 40 years
of practice.

Position:
e Lawyers who identified as associates were three times as likely to report depression than
lawyers identifying as equity partner/shareholder;
e Lawyers who identified as in-house counsel were two times as likely to report depression
than lawyers identifying as equity partner/shareholder;
e Lawyers who identified as non-equity partner were two times as likely to report depression
than lawyers identifying as equity partner/shareholder.

19 This survey used the Patient Health Questionnaire 9, which assesses depressive symptoms over the past
two weeks.



e Lawyers who identified as solo practitioner were two times as likely to report depression
than lawyers identifying as equity partner/shareholder.

Support Staff: Lawyers who reported that they felt they did not have sufficient support staff were
three times as likely to report depression than those who felt they did.

Isolation: Lawyers reporting that they felt isolated almost always were 10 times as likely to report
depression than lawyers who hardly ever felt isolated at work. Similarly, lawyers who reported
feeling isolated some of the time at work were three times as likely to report depression than
lawyers who hardly ever felt isolated at work.

Time Worked on the Weekend:

e Lawyers who work 6-10 hours on the weekend were more likely to report depression as
compared with lawyers who work one-to-five hours on the weekend.

e Lawyers who reported working 15-20 additional hours on average per week were six times
as likely to report depression than lawyers who reported rarely or never working additional
hours.

e Lawyers who rarely work or never work on the weekend were less likely to report
depression as compared with lawyers who work one-to-five hours on the weekend.

Vacation Time: Lawyers who reported taking five or less days of vacation were six times as likely
to report depression than those with more than 20 days of vacation.

Taking Time Off to Address Well-Being: Lawyers who reported not being comfortable taking time
off to address well-being were 18 times as likely to report depression than those who were usually
comfortable.

Suicidal Thoughts

Suicidal thoughts were related to personal and occupational factors such as: age, whether a person
has used professional mental health treatment in the past, and enthusiasm about the profession.
When asked if they experienced suicidal ideation, 10% of New Jersey lawyers responded yes,
which is between two-and-a-half and three times higher than other working populations.

Age: Lawyers younger than 34 years of age were four times as likely to report suicidal ideation
than lawyers who were over 65 years of age.

11 Suicidal ideation was assessed using a single question from the Patient Health Questionnaire 9,
reporting thoughts of self-harm in the past two weeks. National Survey on Drug Use and Health reported
suicidal ideation among adults in the US as 4.3% (2015-2019). Asha Z. Ivey-Stephenson et al., Suicidal
Thoughts and Behaviors Among Adults Aged> 18 Years—United States, 2015-2019, 71 MMWR
SURVEILLANCE SUMMARIES 1 (2022).
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Professional Mental Health Services in the Past: Lawyers who had never used professional mental
health counseling services were five times as likely to report suicidal ideation as lawyers who were
currently using professional mental health counseling services.

Enthusiasm About the Profession: Lawyers who reported almost never feeling enthusiastic about
being a lawyer were seven times as likely to report suicidal ideation than lawyers who reported
always being enthusiastic.

Problem Drinking

Problem drinking was related to personal and occupational factors such as: age, experience, level
of litigation practice, billable hour requirement. A high prevalence of alcohol misuse, 56%, was
reported among New Jersey lawyers, which is approximately four times higher than a reported
sample of full-time workers.*?

Age: Lawyers younger than 34 years of age were more likely to report problem drinking as
compared to those ages 35-50.

Experience: Lawyers who had less than 10 years of experience were two times more likely to have
problem drinking as compared to those who had been practicing 20-40 years.

Litigation: Lawyers whose practice involved more than 25% of litigation were two times more
likely to have problem drinking than lawyers whose practice involved less than 25%.

Billable Hour Requirement: Lawyers who had a billable hour requirement of 1850-2000 hours
were about two times as likely to have problem drinking as opposed to those whose billable hour
requirement was less than 1850.

Isolation

Nearly half of the participating lawyers (49%) reported feelings of isolation. Isolation was closely
tied to burnout, depression, and personal and occupational factors such as: enthusiasm about the
profession.

Burnout: Lawyers reporting that they felt isolated almost always were four times as likely to report
burnout than those that hardly ever felt isolated.

Depression: Lawyers who reported almost always feeling isolated at work were 10 times as likely
to report depression than lawyers who hardly ever felt isolated at work. Similarly, lawyers who
reported feeling isolated some of the time at work were three times as likely to report depression
than lawyers who hardly ever felt isolated at work.

Enthusiasm about the Profession: Lawyers who reported almost always feeling isolated at work
were six times as likely to consider leaving the profession than lawyers who hardly ever felt

12 Bush & Lipari, supra note 7.
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isolated at work. Similarly, lawyers who reported feeling isolated some of the time at work were
two times as likely to consider leaving the profession than lawyers who hardly ever felt isolated at
work.

Anxiety

Anxiety was linked to personal and occupational factors such as: age, years practicing, position,
feelings of isolation, hours worked outside of normal business hours, expectation to be available
outside of normal business hours, taking time off to address well-being, and enthusiasm about the
profession. Slightly more than two-thirds (68%) of New Jersey lawyers reported feeling anxiety
in the past two weeks. This is approximately five times higher than the most recent 2021 National
Health Interview Survey published by the National Health Center for Statistics of the Center for
Disease Control. 3

Age: Lawyers who were younger than 34 years of age were six times as likely to report anxiety
than lawyers who were over 65 years of age.

Years Practicing: Lawyers who practiced less than seven years reported the highest levels of
anxiety:

e Lawyers who reported practicing for less than three years were seven times as
likely to report anxiety than lawyers who have been practicing for over 40 years.

e Lawyers who reported practicing for three-to-seven years were nine times as
likely to report anxiety than lawyers who have been practicing for over 40 years.

Position: Associates were three times as likely to report anxiety than equity partner/shareholders.

Isolation: Lawyers who reported almost always feeling isolated at work were six times as likely to
report anxiety than lawyers who hardly ever felt isolated. Similarly, lawyers who reported feeling
isolated some of the time at work were three times as likely to report anxiety than lawyers who
hardly ever felt isolated at work.

Additional Hours Worked Outside of Normal Business Hours: Lawyers who reported working 15-
20 additional hours on average per week were four times as likely to report anxiety than lawyers
who reported rarely or never working additional hours.

Expectation to Be Available Outside of Normal Business Hours: Lawyers who reported that
employer expectations to be available outside of business hours always interfered with personal
life were 10 times as likely to report anxiety than lawyers who reported that employer expectations
never interfered. Similarly, lawyers who reported that employer expectations to be available
outside of business hours frequently interfered with personal life were seven times as likely to
report anxiety than lawyers who reported that employer expectations never interfered.

Taking Time Off to Address Well-Being: Lawyers who reported not being comfortable taking time
off to address well-being were seven times as likely to report anxiety than those who were usually
comfortable. Similarly, lawyers who responded that they were not really or sometimes comfortable

13 2021 National Health Interview Survey, supra note 8.
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were four times and three times as likely to report anxiety than lawyers who were usually
comfortable, respectively.

Enthusiasm About the Profession: Lawyers who reported rarely being enthusiastic about being a
lawyer were 17 times as likely to report anxiety than lawyers who reported always being
enthusiastic about the profession.

Well-Being and Diverse Attorneys

The survey only focused on six areas: Burnout, Depression, Suicidal Ideation, Problem Drinking,
Feeling Isolated, and Anxiety. The Working Group recommends commissioning a further report
analyzing all relationships for future review and study. At the time of this report, a brief review of
well-being measures across race showed that there were statistically significant relationships
between lawyers reporting their credentials being questioned across both measures of race and
gender. Females were more than twice as likely as males to have their credentials questioned.
Breaking the figures down by race, 41% of African Americans and 30% of Hispanics reported
credential questioning, while this was reported only by 17% of whites. A report analyzing the
relationships between all well-being measures and its impact on diverse attorneys would be
particularly important.

One of the causes of mental health disorders in marginalized individuals may be experiences with
microaggressions. Studies suggest that microaggressions may lead to mental health struggles and
substance abuse.** Microaggressions correlate with alcohol abuse and greater anxiety.'® People
who regularly experience microaggressions may also experience confusion, anger, anxiety,
helplessness, hopelessness, frustration, paranoia and fear, which lead to negative coping
mechanisms such as denial, withdrawal and substance abuse.*

According to a 2018 study by Leanin.org, 64% of women have experienced microaggressions. Of
those women surveyed, 71% of lesbian women reported experiencing microaggressions in the
workplace.'” Similarly, gay men are far more likely to hear demeaning remarks about themselves
or others like them and to feel discouraged from talking about their personal lives at work.*® Of
lawyers surveyed in a 2006 American Bar Association study, 49% of women of color, 47% of
white women and 34% of men of color reported experiencing demeaning comments or
harassment.®

14 See generally Arthur W. Blume et al., The relationship of microaggressions with alcohol use and anxiety
among ethnic minority college students in a historically white institution, 18 CULTURAL DIVERSITY &
ETHNIC MINORITY PSYCH. 45 (2012).

15d.

16 See generally Lucas Torres & Joelle T. Taknint, Ethnic microaggressions, traumatic stress symptoms,
and Latino depression: A moderated mediational model, 62 J. COUNSELING PSYCH. 393 (2015).

172018 Women in the Workplace Key Findings, LEANIN.ORG, leanin.org/women-in-the-
workplace/2018/women-get-less-support-less-access-at-work (last visited Feb. 2, 2023).

181d.

19 Janet E. Gans Epner, Visible invisibility: Women of color in law firms, AMERICAN BAR ASSOCIATION
COMMISSION ON WOMEN IN THE PROFESSION (2006),
judicialstudies.duke.edu/sites/default/files/centers/judicialstudies/panel_1-
visible_invisibility_women_of_color_in_law_firms.pdf.
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An individual from a diverse background is likely experiencing microaggressions and inequities
on a regular basis. Therefore, the Working Group recommends working with affinity bars to
review the survey data and collect ongoing data as to the relationships between well-being
measures and their impact on diverse attorneys.

Role of Judiciary

Survey respondents overwhelmingly thought that the Judiciary plays a role with respect to lawyer
wellness. More than three-quarters (78%) of respondents believe the Judiciary has an impact on
attorney well-being, specifically noting the following efforts that might help address lawyer mental
health and well-being:

= 51% - Continue virtual appearances post-Covid;

= 48% - Grant timely adjournment requests more liberally;

=  46% - Reduce emphasis on administrative goals;

= 45% - Improve judicial temperament;

= 30% - Promote uniformity;

= 28% - Training for judges to spot stress issues among attorneys;

= 25% - Encourage judicial participation in local bar association events; and
= 23% - Increase judicial training re implicit bias and diversity.

A Call to Action

The Colorado Supreme Court’s Task Force on Lawyer Well-Being summed up lawyer stress as

follows:
“Anyone who practices law knows that life in this profession is stressful. Let’s face it:
billable hours, client demands, deadlines, long hours, and pervasive conflict make our jobs
hard. And the same work ethic that enabled us to survive law school and weather the bar
exam can cause us to drive ourselves into the ground, particularly when the culture of our
profession tends to reward and glorify workaholism and demand perfection. The stresses
of the profession are taking a toll on our well-being. Left unaddressed, that toll has
consequences for us, our clients, our communities, and the future of our profession”?

Attorney well-being is important to people in the profession and the clients they serve. This report
is not intended to be the finish line for this work, but a starting point for further well-being
initiatives. Much work is needed to create a healthier legal profession. Further analysis and
responsibility are needed to determine what we can do as individuals to improve well-being but
also what employers, bar organizations, and the judiciary can do to support well-being.

20 Monica M. Marquez & Jonathan White, Call to Action: The Colorado Supreme Court’s Task Force on
Lawyer Well-Being, 96 DENV. L. REV. 247, 248 (2018).
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RECOMMENDATIONS:

1. Centralize and Coordinate Well-Being Efforts. Initial efforts as well as on-going analysis,
planning and implementation will require coordination. These efforts, in turn, require on-
going commitments from a centralized source working with representatives from all
stakeholders.

a. Establish an on-going Task Force on Lawyer and Judicial Well-Being under the
Administrative Office of the Courts.

I. Dedicate staff within the Judiciary to plan and coordinate initiatives,
develop educational materials;#

ii. Membership should be a cross-section of different practice groups,
Judiciary leaders, NJLAP representatives; NJSBA representatives; NJAJ
representatives; specialty/affinity bar representatives; young lawyers, law
school representatives; mental health and diversity experts; and Office of
Attorney Ethics representatives;?

2. Further Survey Analysis. As noted, the survey yielded a great deal of information,
however it only focused on six areas. The working group supports future efforts to conduct
additional analyses of survey data.

3. Begin a Statewide Conversation About Attorney Well-Being. Promoting wellness
involves personal, cultural and systemic changes to address stigma and attitudes and to
encourage well-being.

a. Identify ways in which stigma inhibits lawyers, law school students and judges
from seeking help;

b. Support and encourage efforts to build educational programs that focus on stigma-
reduction, including testimonial videos and articles which are known to be an
effective vehicle for such efforts;

c. Speak more openly about mental health at state, county and specialty/affinity bar

association meetings;

Include well-being agenda items in bar association section meetings;

Host well-being CLEs at the NJSBA Annual Meeting and Mid-Year Meeting;

Begin a dialogue about suicide prevention;

Promote the creation of well-being committees/initiatives for law firms;

Develop roadmap/manual for law firms on promoting lawyer well-being;

Encourage firms, bar associations, law schools, the Judiciary and NJLAP to plan

events and participate in the annual national Well-Being Week in Law initiative

the first week in May;

—Sae oo

21 Massachusetts established a Supreme Judicial Court Standing Committee on Lawyer Well-being which
is staffed by a full-time director who is employed by the judiciary.

22 The Utah Task Force on Lawyer and Judge Well-Being is co-chaired by a Utah Supreme Court Justice
and the Utah State Bar President.

2 Anne M. Brafford, Well-Being Toolkit for Lawyers and Legal Employers, AMERICAN BAR
ASSOCIATION (July 2018), lawyerwell-being.net/wp-content/uploads/2020/02/Toolkit-Full_Final_July-
30-2018.pdf.
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Establish a monthly theme for wellness (e.g. financial wellness, occupational
wellness, spiritual wellness, etc.) and devote 30-60 seconds at the start of each
NJICLE seminar to a wellness tip in keeping with the monthly theme;

Create an NJSBA blog that addresses attorney wellness;

Emphasize and promote the current NJSBA mentorship program and the
importance of mentorship in support of well-being; and

Eliminate Question 12B on the Character and Fitness Application (see additional
information in the next section).

4. Outreach and Education. Identifying needs and educating lawyers, judges and law school
students about stress, pitfalls and available resources to address problems and foster
wellness.

a.

b.

«

e

Develop resources and efforts for outreach and education targeting
prevention/early intervention to young lawyers;

Meet with affinity bars to continue the discussion and get ongoing data as this
survey did not go in-depth on correlations between race and gender regarding
well-being measures;

Presentations to local and specialty bar associations, such as inviting experts to
discuss the connection between attorney wellness and professional
resilience/performance.

Invite lawyers who have experienced crisis, gotten help and are practicing
successfully to speak at events;

Marketing — include announcements/ads in all New Jersey Law Journal issues, in
NJSBA section publications (e.g., New Jersey Family Lawyer), county bar
publications; include information with annual registration forms; with
certification/re-certification applications;

Coordinate efforts by NJLAP, bar associations and other stakeholders to expand
outreach;

Publicize NJLAP and other hotlines/resources on a frequent, consistent and on-
going basis;

Place NJLAP tables conspicuously at bar events;

Include a weekly attorney wellness column in the New Jersey Law Journal;
Create a solo and small-firm outreach committee;

Develop outreach programs for attorneys who have been formally disciplined
with the goal of rehabilitation; and

Develop and conduct extensive legal community education programs on the
results of the survey and implications for different subgroups.

5. Law Firms. The well-being of law firm employees, including partners, associates and
support staff is vital to effective representation of clients and the long-term success of the

firm.

a.

Conduct an internal wellness self-assessment;

24 Mentorship fosters inclusiveness and respectful engagement. It can aid career progression, especially
for women and diverse professionals. Coaching which is different from mentoring is also critical to
enhancing the legal profession. Jayne Reardon, Can Improving Attorney Well-Being Solve Law’s
Diversity Problem, 2CiviLITY (July 11, 2018), 2civility.org/attorney-well-being-solve-diversity-problem/.
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Encourage organizations and employees to add benefits such as providing for paid
time off specifically for mental health-related appointments;

Encourage usage of paid time off to reduce stigma around taking leave;

Develop educational programs, as well as procedures and practices that support
identification and treatment of mental health and substance use problems;
Provide up-to-date information on available resources for mental health and
addiction issues;

Reduce focus on alcohol at firm events;

Encourage firms to adopt a Well-Being Pledge;

Adopt a “Wellness Toolkit” modeled after the ABA Well-Being Toolkit for
Lawyers and Legal Employers,”? which defines a healthy workplace and
provides guidance on creating and maintaining a workplace that fosters wellness;
Assist solo and small firms to develop succession plans and to work with NJSBA
Solo and Small-Firm Section and with the NJSBA’s Lawyers Helping Lawyers to
provide CLE and materials for members to develop succession plans® and plans
for when they face a medical crisis or disability to make sure matters are not
neglected; and

Encourage efforts to explore business models that might reduce burnout risk
factors, given strong correlations between weekend work, outside hour work,
employer expectations for attorney availability at night and weekends, vacation,
taking time off to address well-being, and burnout.

6. Board-approved CLE. Continuing legal education provides a state-wide forum for
providing essential information about wellness issues.

a.
b.

Allow credits for solutions-based well-being programs;
Include a well-being track at NJSBA Annual and Mid-Year meetings for CLE
credits;
Encourage specialty and affinity bars, as well as NJAJ to include well-being in its
programs;
Consider minimum, annual well-being credit requirements for licensed attorneys;
Include well-being as a topic in ethics seminars as it relates to professional
responsibility;
Provide free or low-cost CLEs, on such topics as:
i. Self-care
ii. Meditation
iii. Gratitude
iv. Emotional well-being
v. Physical well-being
vi. Social well-being
vii. Spiritual well-being
viii. Occupational well-being
ix. Financial well-being
X. Resilience

2 Brafford, supra note 41.
% Of the 355 participants who self-identified as solo practitioners, 71% reported that they do not have a
succession plan in the event they are unable to practice.
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g.

xi. Secondary (vicarious) trauma and compassion fatigue
xii.  Conflict management
xiii. Mindfulness
xiv. Self-compassion, and
xv. Positive lawyering.
Bring in professional speakers when feasible.

7. Bench-bar relations. The Judiciary has a significant impact on lawyer well-being, and
judges and Judiciary employees can benefit from well-being initiatives.

a.

b.
C.
d

=h @D

Judiciary buy-in;?

Conduct a judicial well-being survey;

Provide well-being programming for judges and staff;

Educate Judiciary (reduce stigma, spotting trouble; temperament), including
training for new judge orientation, Judicial College annual trainings;
Encourage more involvement of judges in bar association events;

Address efficiency issues (delays; required appearances when no action will be
taken; grant timely reasonable adjournment requests; realistic deadlines);
Continue virtual appearances for many court events; and

Encourage attorney and bar leaders to take appropriate opportunities to speak with
judges about attorney well-being.

8. Law Schools

a.

b.

Address students at orientation, entry and at each level of law school re:
professional responsibility, demands of practice, etc.;

Presentations and programs in partnership with attorneys (speakers bureau) and
other outside speakers regarding well-being;

Provide information to students about identifying problems and available
resources for assistance and treatment; and

Incorporate wellness into the curriculum, including discussing mental health and
substance use in ethics and professional responsibility courses.

9. New Jersey Lawyers Assistance Program. NJLAP is an important resource in outreach,
programs and initiatives related to attorney mental health and well-being. These are
recommendations for continuing and expanded programming by NJLAP:

a.

b.

Provide programs that affirmatively address well-being, prevention, and health-
promoting functions, as well as services that address dysfunction;

Collaborate with other stakeholders to develop and deliver seminars, programs
and outreach;

Assess whether current funding and staffing levels adequately provide for
outreach, screening, counseling, peer assistance, monitoring, and education;
Continue to develop and expand resources for attorneys with alcohol and
substance use disorders;

21 See Resolution 6 Recommending Consideration of the Report of the National Task Force on Lawyer
Well-Being, Conf. of Chief Justices (2017), ccj.ncsc.org/__data/assets/pdf file/0023/23684/08092017-
recommending-consideration-report-national-task-force-lawyer-well-being.pdf.
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h.

Inventory available suicide prevention, depression, and anxiety-focused resources
and educational programming and develop additional resources and outreach in
these areas to support serious mental health struggles in the legal community;
Continue to develop peer and facilitated support groups and explore expansion
and training of NJLAP’s network of prospective peer volunteers;

Consider adding advisors to the NJLAP team to address solo and small-firm
practice management concerns, and expand free and confidential practice
management-related consultations; and

Involve NJLAP in CLE presentations on well-being and mental health topics.

10. Partnering with Third Parties

a)

b)
c)

In addition to providing CLEs promoting physical health, explore ways to offer
discounts for on-line or in-person fitness programs/gyms;

Explore ways to offer group health insurance benefits to solo and small firms;
Explore ways to partner with mental health agencies/providers to offer free or
low-cost services to attorneys, possibly through grants or other funding.?

CHARACTER AND FITNESS APPLICATION AS AN IMPEDIMENT

The second major task of the Well-Being Working Group was to examine the efficacy and legality
of screening bar applicants for mental health conditions or impairments. In particular, the Working
Group focused on whether Question 12B of the New Jersey Character and Fitness application
served as a deterrent to an applicant seeking mental health assistance.

Question 12B seeks information on conditions or impairments, rather than conduct.?® The text of
the question is as follows:

12B. Other Disorders

Do you CURRENTLY have any condition or impairment (including but not
limited to substance abuse, alcohol abuse, or a mental, emotional or nervous
disorder or condition) that in any way affects your ability to practice law in a
competent, ethical and professional manner and in compliance with the Rules of
Professional Conduct, the Rules of Court, and applicable case law?

If yes, please describe any ongoing treatment programs you receive to reduce or

ameliorate the condition or impairment.®

2 The Utah State Bar Association recently teamed up with third party companies Tava and Unmind to
offer their members six free confidential virtual mental health sessions with licensed clinicians See:
utahbar.org/tava-and-unmind-well-being-services-now-available-for-utah-state-bar-members/

2 The elimination of 12B has been questioned based on the need for information about substance use
disorders. This concern is sufficiently addressed in Question 12A which addresses conduct.

30 See Character & Fitness Questionnaire, NEw JERSEY BOARD OF BAR EXAMINERS,
njbarexams.org/browseprintform.action?formld=2 (last visited Jan. 17, 2023).
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New Jersey is not the first to challenge the efficacy of the question and whether it achieves any
valid purpose. Other experts and jurisdictions have found that it does not. In 2017, the National
Task Force for Lawyer Well-Being called for changes in bar character and fitness questions.® In
February 2018, the ABA passed a resolution in support of the Task Force’s recommendations.* In
February 2019, the Conference of Chief Justices unanimously adopted Resolution 5 “In Regard to
the Determination of Fitness to Practice Law” recommending that applications be updated and
urging:

“state and territorial bar admission authorities to eliminate from applications
required for admission to the bar any questions that ask about mental health history,
diagnoses, or treatment and instead use questions that focus solely on conduct or
behavior that impairs an applicant’s current ability to practice law in a competent,
ethical, and professional manner; BE IT FURTHER RESOLVED that reasonable
inquiries concerning an applicant’s mental health history are only appropriate if the
applicant has engaged in conduct or behavior and a mental health condition has
been offered or shown to be an explanation for such conduct or behavior.”%

The Institute for Well-Being in Law, comprised of volunteer committees including legal experts
and scholars from national and local bar associations, law school deans, chief justices, researchers
and well-being directors, recommended the elimination of mental health and substance use
questions on the National Conference of Bar Examiners (NCBE) Sample Bar Application.®
Similarly, both New Jersey law schools, Rutgers University® and Seton Hall University*® publicly
support removing 12B from the Character and Fitness application as does the Rutgers Law School
Student Bar Association.

There are currently 26 states that have either eliminated, substantially modified or never used
mental health status on their bar applications.®” In another eight states, the issue is under
discussion.®

31 See The Path to Lawyer Well-Being: Practical Recommendations for Positive Change, NATIONAL
TASK FORCE ON LAWYER WELL-BEING 1, 27-28 (2017),
lawyerwell-being.net/wp-content/uploads/2017/11/Lawyer-Well-being-Report.pdf.

32 See Policy, AMERICAN BAR ASSOCIATION COMMISSION ON LAWYER ASSISTANCE PROGRAMS (Jan. 17,
2023), americanbar.org/groups/lawyer_assistance/policy/.

3 See In Regard to the Determination of Fitness to Practice Law, CONF. OF CHIEF JUSTICES (2019),
ccj.ncsc.org/__data/assets/pdf_file/0021/23484/02132019-determination-of-fitness-to-practice-law.pdf.
% MEMO Re: Recommendations for Elimination of Mental Health & Substance Use Questions on NBCE
Sample Bar Applications, INSTITUTE FOR WELL-BEING IN LAW (Dec. 6, 2022).

% Letter from Rutgers Law School Administration to Jeralyn L. Lawrence (Jan. 4, 2023). See:
tcms.njsba.com/personifyebusiness/LinkClick.aspx?fileticket=w0g60YBPHB8%3d&portalid=0

% |_etter from Seton Hall Law School Administration sent to Jeralyn L. Lawrence on Jan. 27, 2023.

87 The states are Alaska, Arizona, Arkansas, California, Connecticut, Hawaii, Idaho, lllinois, Indiana,
lowa, Maine, Maryland, Massachusetts, Michigan, Minnesota, Mississippi, New Hampshire, New York,
Ohio, Pennsylvania, Tennessee, Texas, Virginia, Washington, Wisconsin and Wyoming.

3 The states are Alabama, Florida, Nebraska, New Jersey, Oregon, Utah, Vermont and West Virginia.
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https://tcms.njsba.com/personifyebusiness/LinkClick.aspx?fileticket=w0g6oYBPHB8%3d&portalid=0

Statistics show a high prevalence of mental health issues and struggles amongst law students that
appear to increase after enrollment.® Students are reluctant to seek treatment for mental health
issues as they remain fearful that seeking treatment will affect their admission to the bar.*° This
fear often results in students not seeking needed treatment to avoid any diagnosis or formal labels
that they would be required to reveal on admission applications.** For some who experience these
issues, lack of treatment can lead students (and thereafter, admitted attorneys) to “self-medicate”
with alcohol or drugs.®? In short, the very harm that Question 12B seeks to prevent may be
exacerbated by the question’s very existence. The question effectively punishes people who seek
help for their concerns and effectively rewards those who live in denial. A person who has never
sought help may answer Question 12B in the negative; but that does not mean that they do not
have mental health challenges that could impact their ability to practice law.

The Institute for Well-Being in Law, in recommending elimination of these questions, noted,
“Some of the strongest advocates are legal educators and administrators who witness firsthand
students failing to receive help they need for fear that their future will be jeopardized because of
inquiries about their mental health or substance use history, diagnosis, or treatment on the bar
application ...We encourage NCBE to be a leader in this well-being movement and consider the
elimination of any mental health or substance use inquiry as part of the bar application process.”*

RECOMMENDATION:

Remove Question 12B from the New Jersey Character and Fitness Application

Question 12B does not meet the threshold for determining the fitness of an applicant to practice
law and discourages seeking appropriate mental health treatment. Questions regarding conduct as
opposed to diagnosis are sufficiently addressed in Question 12A.

%9 See Christine Charnosky, Study: Law Schools That Ignore Students’ Mental Health ‘Shirk’ Their
Responsibilities, LAw.com (July 13, 2022), law.com/2022/07/13/study-law-schools-that-ignore-students-
mental-health-shirk-their-responsibilities/. See also Krystia Reed et al., Problem Signs in Law School:
Fostering Attorney Well-Being Early in Professional Training, 47 Int’l J.L. & Psychiatry 148, 152 (2016).
40 See e.g. Organ, J, Jaffe, D., and Bender, K., Suffering in Silence: The Survey of Law Student Well-Being
and the Reluctance of Law Students to Seek Help for Substance Use and Mental Health Concerns, 66 J.
Legal Educ. 116, 141 (2016), In this survey, which involved students at 15 separate law schools, 43% of
respondents cited “potential threat to bar admission” as a factor that would discourage them from seeing a
health professional specifically for mental health concerns. See also Jerome M. Organ et al., The 2021
Survey of Law Student Well-Being: More Progress Needed in Fostering Help-Seeking among Law
Students, 91 BAR EXAMINER 8 (2022), available at thebarexaminer.ncbex.org/article/summer-2022/2021-
survey-of-law-student-well-being/.

1 Organ, supra note 20.

42 Jerome M. Organ et al., Suffering in Silence: The Survey of Law Student Well-Being and the Reluctance
of Law Students to Seek Help for Substance Use and Mental Health Concerns, 66 J. OF LEGAL
EDUCATION 116, 127-136 (2016).

3 1d. at 448-49.
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ETHICS AND FEE ARBITRATION WORKING GROUP

In an effort to provide the Court with information regarding the current functioning of the
disciplinary and fee arbitration systems, the Working Group on Ethics and Fee Arbitration
(Ethics Working Group), collected information from a wide array of individuals who have
experience with the system.

First, the Ethics Working Group reviewed the 2021 Office of Attorney Ethics (OAE) Annual
Report. According to that report, 36,367 attorneys were engaged in private practice of New
Jersey law (21,018 attorneys were engaged in full-time practice of law; 7,845 practiced on a
part-time basis; 7,444 occasionally practiced; and 60 were unspecified).* Of the 21,028
attorneys engaged in the full-time practice of law, 124 attorneys were subject to discipline in
the fiscal year 2021, which was down from 167 in 2020. *° That means that one-half of 1% of
attorneys in private practice were sanctioned.

In 2021, 768 grievances were filed, a reduction from a high of 1,318 in 2017; of that number,
166 received complaints, which means that the investigator deemed there existed reasonable
prospect of proving unethical conduct by clear and convincing evidence. The age of
investigations for the Office of Attorney Ethics and local Ethics Committee differed. The OAE
investigative time increased from 196 days in 2020, to 241 days in 2021. Similarly, local
committee investigative time increased from 177 days in 2020 to 194 days in 2021.4

In 2021, 49 attorneys were approved for diversion (commonly referred to as PTI for ethics).*’
Diversion is an opportunity for an attorney who does not have an ethics record who engaged
in minor misconduct to avoid an ethics record if they remediate their behavior as recommended
by the Office of Attorney Ethics (OAE). If the attorney takes remedial steps to assure future
compliance with the Rules of Professional Conduct (RPC) and successfully completes the
conditions of diversion, the underlying grievance is dismissed, and no record of discipline is
recorded.

Next, the Ethics Working Group reviewed the 2022 Quarterly Disciplinary Reports. According
to those reports, 136 attorneys received final discipline as verified by the Quarterly
Disciplinary Reports from the Office of Attorney Ethics*® that included:

44 Office of Attorney Ethics, 2021 State of the Attorney Disciplinary System Report, available at:
njcourts.gov/sites/default/files/attorneys/office-attorney-ethics/202 1oaeannualrpt.pdf (hereinafter “OAE
2021 Report”).

43 OAE 2021 Report at 3, 10.

“ OAE 2021 Report at 5.

5 OAE 2021 Report at 30.

46-48 Information available at the website for New Jersey Courts:
njcourts.gov/sites/default/files/attorneys/1stqtr2022.pdf
njcourts.gov/sites/default/files/2ndqtr2022.pdf
njcourts.gov/sites/default/files/3rdqtr2022.pdf
njcourts.gov/sites/default/files/attorneys/4rdqtr2022.pdf
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13 disbarments;

55 suspensions;

27 censures;

e 26 reprimands; and
e 15 admonitions.

As of Dec. 31, 2022, 89 complaint/hearings were pending at the local level and 89 were
pending at the OAE level for a total of 178 pending matters at the hearing stage.*® The Ethics
Working Group also undertook a process that included surveys and interviews, both of which
relied on uniform questions to ensure that the results were valid.

1.

The NJSBA sent a survey to all NJSBA members with questions about their contact
and experience with the ethics and fee systems, OAE employees, and local district
volunteers.

Individual telephone calls were made by volunteers of the PLF Task Force to local
ethics and fee arbitration secretaries to survey their opinions. To that end, and to
maintain uniformity, the PLF Task Force circulated a list of identical questions for each
interview.

The PLF Task Force compiled a list of all attorneys who represented respondents in
ethics matters in the last two years. The PLF Task Force members called the attorneys
on the list and gathered their insights into the ethics process. Again, a list of questions
was composed for the attorney representatives to use in each interview to maintain
uniformity to the questioning.

Findings: Ethics Committees

The strengths of the system were recognized as:

Dedicated, diligent and professional volunteers and committee members who serve
with integrity;

Lawyer and lay members present a good balance in the committees and hearing panels;
and

OAE has improved training and materials for volunteers;

The mix between volunteer and paid employees;

Local committees are critical to the investigative process as they know what lawyers
face day-to-day and understand that not all mistakes are unethical;

A lawyer is judged by their peers rather than a state employee who may or may not
have practiced law in private practice;

The system is public; and

Regulated by a Supreme Court that gives due regard to the findings of the local
committee.

The following areas were identified as concerns or in need of review/improvement:

9 Information available at the website for New Jersey Courts:
njcourts.gov/sites/default/files/attorneys/office-attorney-ethics/publichearinglist.pdf
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The most-cited suggestion referred to better screening of cases to “weed out” frivolous
grievances at the outset because clients often misuse the system to avoid paying their
legal fees;

The second-most cited area for improvement centered around the length of time the
entire ethics process takes;

The third-most cited concern centered on the consumption of attorneys’ time in
preparing a response to frivolous grievances;

The fourth-most frequent concern was that the investigator should be from the same
area of law as the respondent so that the investigator has a better understanding of
customary practices in a particular area of law;

The fifth-most frequent area of concern was the perception that OAE has a “bias”
against lawyers, sets an inappropriate tone and often tries to micromanage the
committees; and

The sixth most frequent suggestion is for uniformity as to procedures.

Other concerns included:

Communication avenues and timely turnarounds -- presently, communication is by fax
or regular mail due to confidentiality concerns.

There is no indication that lawyers are told that they have a right to an attorney at any
stage of the investigation and that they should have counsel at all stages.

OAE involvement in the investigative stage can be intrusive, with requests made to
investigate issues not raised in the complaint or to add other people to the complaint.
Citing the need for confidentiality, committee members are only permitted to discuss
matters in a general sense — by docket numbers or initials — which stifles the ability of
the committee to collaborate on a matter.

Records are now required to be sent to the OAE on declined matters that were never
docketed, and the files include personal data of attorneys when no grievance existed.
OAE mindset is overly prosecutorial. This principle should be applied: “[T]he primary
duty of a prosecutor is not to obtain convictions but to see that justice is done. ‘It is as
much [a prosecutor’s] duty to refrain from improper methods calculated to produce a
wrongful conviction as it is to use every legitimate means to bring about a just one.’”
State v. Timmendequas, 161 N.J. 515, 587 (1999) (internal citation omitted) (quoting
State v. Farrell, 61 N.J. 99, 105 (1972) (quoting Berger v. United States, 295 U.S. 78,
88, 55 S. Ct. 629, 633, 79 L. Ed. 1314, 1321 (1935))).

Diversion process is confusing and too limited.

The investigator has no duty to discuss findings prior to issuing a report and diversion
must be negotiated prior to the recommendation or filing of a complaint.

Diversion is not promoted or encouraged by the OAE; diversions are being refused
when they are justified.

Several attorneys noted that the rules provide that the ethics investigator is not bound
by the four corners of the grievance, and thus the investigation can go beyond the
grievance, which leads to extended, lengthy investigations.

There can be a large disconnect between the Disciplinary Review Board and situations
in which the parties involved and the OAE agree on a course of action.
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Because the system can be subject to abuse, which takes a significant financial and
emotional toll on an attorney under investigation, there should be consequences for
false allegations against attorneys.

There has been a substantial change in the overall approach of the OAE in recent years,
which has been much more aggressive against lawyers.

It is too easy to file a frivolous complaint.

Findings: Fee Arbitration

The strengths of the fee arbitration system were recognized as:

Volunteers take their role seriously;

Volunteers are knowledgeable, dedicated, and thorough;

The greatest strength of the committee is the volunteers, which was noted by every
secretary;

In general, determinations are made quickly; and

The fee arbitration system is fair and less stressful than having to litigate the matter in
court to get paid.

The following areas were identified as concerns or in need of review/improvement:

The largest area of concern was that the process took too long and that it favored clients
because clients do not have to pay for attorneys’ time;

The second area most frequently noted is that lawyers have to “chase” clients for
payment because judges do not always confirm the fee arbitration award.

Training should be conducted via webinar;

It is difficult to recruit new members;

Communication is slow because everything must be done by fax or regular mail; and
Since Covid-19, OAE may get online fee arbitration requests and there can be a time
lag in getting those requests to the committee.

RECOMMENDATIONS:

As a general premise, the PLF Task Force concluded that although the ethics and fee arbitration
systems generally work, there should be a much greater emphasis placed on helping lawyers
“do the right thing” and to exact justice for the public and lawyers. The Ethics Working Group
makes the following recommendations:

1.

A New Commission Study

a. The Supreme Court should establish a Commission to conduct a comprehensive
study of both the ethics system and fee arbitration system and address the issues
raised in this report.

b. The Commission should also consider whether these systems suffer from
implicit bias, including an implicit bias against solo practitioners and small law
firms.

c. The Commission should include wide representation from the bar.

d. The OAE should be required to participate in Commission’s study.
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3. The Filing of a Grievance Stage

a.

@

Because the most frequently cited concern was the docketing of frivolous
grievances, clients must post a bond of some amount so that they have “skin in
the game.”

Change the standard for declination to one where there must be some standard
of plausibility to the allegations for docketing and, if not, then the grievance is
not docketed.

Rule 1:20-8(a) creates “aspirational” time goals for investigations, but as noted
in this report, these goals are rarely attained. The tremendous time
commitment—and emotional toll—exacted on attorneys’ mental health requires
greater certainty for time goals.

Respondents should be copied on any grievance that is filed.

Response time for respondents should be expanded from 10 days to 30 days.
The first letter sent to the respondent, which provides notice of the docketing of
the grievance should set time goals for completion of tasks akin to Case
Management Orders.

The first letter to a respondent should also state that the respondent has the right
to hire an attorney, and it should require that an attorney who proceeds without
counsel should sign a written waiver.

. The first letter to a respondent should list options to resolve an ethics matter

such as diversion, stipulation of facts, or a consent to discipline.

Respondents should be able to request diversion before any investigative report
is filed.

Investigators must discuss findings with respondents and their attorneys 30 days
prior to filing a report that recommends discipline.

Establish a private, secure online portal for fee arbitration participants and ethics
grievants to alleviate the inconvenience and time delay of communication by
fax and regular mail.

3. Diversion

a.

b.

Diversion should be available at any stage of the proceeding if warranted by the
facts.

Diversion should be available for infractions that would ordinarily result in a
reprimand if the public has not been placed at risk.

A lawyer who only has a reprimand on their record for five years should be
permitted to petition the Court to erase/expunge the matter.

Three members of the OAE should review requests for diversion. The discretion
should not be vested in any one or two individuals.

4. Random Audits

a.

b.
C.

Maximum of one random audit every five years for any attorney if no prior
random audits resulted in discipline.

OAE should share costs of production of documents if the costs exceed $250.
Attorneys should be advised, in writing, that they have the right to hire an
attorney, and attorneys who do not hire counsel should sign a written waiver.
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5. Volunteers

a.

b.
C.
d.

6. OAE

Lawyers who investigate the respondent should be from the same practice area
of law as the respondent.

Volunteers may serve consecutive terms on ethics committees.

Eliminate the one-year break requirement and limitation on terms.

Volunteers should include retired attorneys to expand the pool of participants.

OAE should implement a system to track and make a public record of the
number of grievances that are initiated by the public as well as the number of
grievances that emanate from OAE. This statistical breakdown will help further
the mission of the ethics system to protect the public and ensure that the public’s
concerns are addressed.

OAE should implement a system to track and make a public record of: (i) the
counts to a complaint added by OAE; and (ii) the number of attorneys added to
the complaint by OAE. This statistical breakdown will help address concerns
about overreach and lack of “prosecutorial” discretion used by OAE.

Guidance should be given to the OAE to avoid prosecution of frivolous ethics
investigations, to expend less effort to expand beyond “the four corners” of the
grievance and to cease overcharging.

Training at the OAE level as to how to exercise their discretion (i.e., if their
function is as prosecutors, they must also have—and use—appropriate
“prosecutorial discretion”). Attitude issues were cited by interviewees across
the board.

Training and guidance for OAE to better appreciate and understand the
substantial emotional and financial burdens these investigations cause attorneys,
particularly unrepresented attorneys and solo and small-firm attorneys.
Training and guidance for OAE to better appreciate and understand whether
mental health or substance use issues are a contributing underlying problem for
a respondent.

At committee meetings, volunteer committee members should be permitted to
speak with other members of their respective committees about docketed
matters before the committee.

Permit volunteers to extend their term to finish a report or hearing in which they
are involved.

Permit members to discuss matters by name, not by docket number.

If a matter goes to complaint, then the hearing is sent to another committee so
that the respondent and grievant are not facing a panel who has discussed the
case at meetings.

OAE should not “second guess” the local committee assignments of hearing
panel members.

OAE should be less involved at local meetings and allow those meetings to
occur outside the presence of an OAE member.

. Permit training of volunteers to be conducted by webinar so volunteers can be

immediately trained.
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7.

Fee Arbitration

a. Permit one attorney to attend fee arbitration as opposed to every attorney who
billed on a matter (e.g., allow a partner to appear as opposed to a partner and
three associates).

b. Allow attorneys who have been adverse to each other to serve as panelists if the
responding attorney provides written consent. (The Ethics Working Group
learned through this process that the current practice in some districts is that the
secretary does not give the responding attorney the opportunity to waive the
potential conflict.)

c. Establish a program within fee arbitration, wherein the first hour is utilized to
mediate the fee dispute.

d. A fee arbitration award should automatically convert to a judgment if a
certification is filed by an attorney that the client has not paid.

e. Permit attorneys to file for fee arbitration with a caveat that the client can object
and remove it from fee arbitration within 30 days of the attorney’s filing.

f. Clients should be required in their initial fee arbitration filing to state with
specificity the exact billing entries in dispute. Instructions should be included
with examples, so clients understand what is being asked of them when they
file.

g. Fee arbitration volunteers should receive ethics CLE credits.

Other Recommendations

8.
9.

10.

11.

12.

13.

14.

15.

16.

Create a pathway to reinstatement for disbarred attorneys.

Establish a statute of limitations on the filing of an ethics grievance seven years from
the last contact with the client (as this comports with how long an attorney needs to
keep a client’s file).

Constitutional challenges can be made at any time in the proceeding by making a
motion to the Supreme Court rather than having to wait until the end of a long
investigation and hearing and appellate review by the DRB.

Permit local committee volunteers to argue before the Supreme Court. This would
require a rule change.

When an attorney is given, and completes, a diversion, the matter should not be listed
on their ethical record with the Court.

OAE should be required to pay for administrative costs for frivolous complaints arising
out of random audits that are dismissed when no misconduct is uncovered.

Training of volunteers should include training by both OAE and volunteers; NJSBA
leadership should be invited to present at training sessions.

Create a skills-and-methods-type course in which lawyers must conduct a
comprehensive accounting akin to “real world” practice.

On July 21, 2022, the Chairman of the Disciplinary Review Board, Maurice J. Gallipoli,
A.J.S.C. (ret.), stated in a letter to New Jersey Supreme Court that, absent a rule change,
he will continue voting to disbar attorneys who fail to file the affidavit required under
Rule 1:20-20.% Clearly, the Rule, on its face, does not require disbarment for failure to
file the Rule 1:20-20(b)(15) Affidavit. However, considering that the stated position of

50

law.com/njlawjournal/2022/07/21/i-will-continue-to-vote-for-disbarment-over-unfiled-rule-120-20-

affidavits-says-disciplinary-review-board-chair-gallipoli/
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the Chairman is that failure to file the Rule 1:20-20(b)(15) Affidavit should result in an
automatic disbarment, Judge Gallipoli’s comment should be directly addressed and a
possible Rule change considered by the Commission whose establishment is
recommended in the first recommendation of this section: A New Commission Study.

NJSBA COMMITTED TO ADVANCING WELL-BEING

In addition to the central recommendations made herein, please know that the work to support our
profession is ongoing.

The Putting Lawyers Task Force examined a number of other important issues, including:
malpractice concerns; ways to help and support solo and small-firm attorneys as well as newly
admitted attorneys and those transitioning to retirement; dealing with online reviews; successfully
being relieved as counsel; and ensuring that attorneys are paid for their services.

Specifically, the NJSBA will work with its sections and committees to further study these areas
and looks forward to sharing its findings with the Court in the future. These additional topics being
explored include:

e Support and encourage efforts to build educational programs that focus on stigma-
reduction within law firms, law schools, and other bar groups.

e Examine whether it is ripe to support well-being as a mandatory CLE topic.

e Work to amplify the presence of NJLAP.

e Identify needs and educate lawyers, judges and law school students about stress, pitfalls
and available resources to address problems and foster wellness.

e Work with law firm partners to support attorneys at all stages of their careers.

e Explore creating a temporary disability status for attorneys struck by a serious illness.

e Develop guidelines for practicing solo and small-firm attorneys to encourage and
empower them to have contingency plans in place for their matters after their death or
disability.

e Seek opportunities to work with third parties in the larger community to enhance well-
being for attorneys, members of the bench, students and clients.

e Examine and recommend pathways for responding to online reviews in an ethical and
timely manner.

e Study whether there are recommendations or procedures to suggest ensuring an attorney to
be relieved as counsel at the litigant’s consent regardless of whether discovery is complete,
a plea has been entered or a trial date has been scheduled so that clients can be assured of
representation by a person of their own selection.

e Determine appropriate means for judicial review of motions where attorneys seek to be
relieved of counsel so that no prejudice is assigned to the client.

e Recommend appropriate revisions to case management orders to include a section
addressing counsel fees.

e Enhance resources on the NJSBA website and work closely with affinity and county bar
associations to ensure the organized bar is working in concert on these issues.
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Helpful Links:

https://www.attorneyatwork.com/young-lawyers-making-the-most-out-of-lawyer-mentorship/

https://tcms.njsba.com/personifyebusiness/Resources/LawyersHelpinglLawyers.aspx

https://www.law.com/njlawjournal/2020/01/13/new-year-new-career-when-to-make-the-
jump/?slreturn=20230319172419

Naughty or Nice: Making the Most of Law Firm Holiday Parties as a Young Associate | New Jersey Law
Journal



https://www.attorneyatwork.com/young-lawyers-making-the-most-out-of-lawyer-mentorship/
https://tcms.njsba.com/personifyebusiness/Resources/LawyersHelpingLawyers.aspx
https://www.law.com/njlawjournal/2020/01/13/new-year-new-career-when-to-make-the-jump/?slreturn=20230319172419
https://www.law.com/njlawjournal/2020/01/13/new-year-new-career-when-to-make-the-jump/?slreturn=20230319172419
https://protect-us.mimecast.com/s/n56pC5ywmPSDgNAsOzPod?domain=law.com/
https://protect-us.mimecast.com/s/n56pC5ywmPSDgNAsOzPod?domain=law.com/

Resources for New Attorneys

The State Bar has a page on its website that is full of helpful information for new attorneys:
https://njsba.com/resources/new-attorney-information/

Discounts
If you log into njsba.com, under the "Membership" tab there is information on member benefits
where various discount codes and referral links are listed.

Dictum
The Young Lawyers Division has a newsletter called Dictum that is a great way to get your writing
published.

New Jersey State Bar Foundation

The New Jersey State Bar Foundation is the charitable arm of the New Jersey State Bar Foundation.
The mission of the Foundation is to: (1) foster an increased awareness, appreciation and knowledge
of law and the legal system among New Jersey residents; (2) serve as the statewide resource for
law-related education for the public; (3) provide opportunities for attorneys to serve the public
through Foundation programs; and (4) foster professionalism and pride in the profession of law
through public service. There are many ways that young lawyers can get engaged with the
Foundation, including through its annual Art Show, mock trial and related programs, publications,
and other initiatives.
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Foonberg's Favorite 70 Rules of Good
Client Relations

By Jay G. Foonberg

This list is designed for busy lawyers and staff. These
rules can easily be followed by lawyers and staff in the
day-to-day practice of law. This is a list that you can
read in a few minutes or study and think about as fong
as you wish. The rules in this fist require little or no
money and very little lawyer or staff time or effort to
implement. You ¢an easily add to this list based on your
own personal experiences.

01. Always carry high-quality professional cards.

02. Always offer clients and other visitors coffee or a soft
drink while they wait in the reception area.

03. Be sure your reception area contains periodicals
indicative of the kind of practice you want people to think
you have.

04, Be careful when you answer the question, “What
kind of law do you practice?” Don’t limit yourself or your
firm.

05. Always send thank-you letters when someone refers
you a client.

06. Always send thank-you letters to the witnesses who
testify for your side (if the local rules permit).

07. Either return all calls yourself or be sure that
someone returns them for you. Return ail calls hefore
the end of the day and preferably within 2 hours.

08. Always send clients copies of all “correspondence
in” and “correspondence out.”

09. Dress the way you would expect your lawyer to
dress if you were a client paying a fee.

10. Always get as much cash up front as possible from
new clients. This is known as "Foonberg’s Rule” and is a
modification of Lincoln's statement that when a client
has paid cash up front, the client knows he has a lawyer
and the lawyer knows he has a client.

11. Always be sure that your fee agreement is in writing.

12. Always send your clients Christmas cards or
Season's Greetings cards.

13. Remember that your invoices are a factor in your
clients' opinion of you.
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Tatbenc Hruns

14. Dump the dogs. Get rid of the "bad news" cases and
clients as soon as you know you have a
problem—before they really give you problems.

15. Learn how to convert “social consuitations” at
weddings, etc., into paying clients by being attentive,
letting the person know they may have a serious
problem, and suggesting they come into your office
where you have facilities for helping them.

16. Remind the staff in the firm that they can also refer
their friends’ jegal matters to the firm.

17. When a staff member refers a client, praise the staff
member in a memo that goes o everyone in the office to
remind them that they can also refer clients to the firm.

18. Remember that availability is the single most
important factor in your being selected or not being
selected after you are recommended,

19. Always send a tax newsletter in November,
reminding clients of new tax laws that might affect them.
Be sure you remind them that cash-basis taxpayers can
deduct legal fees only if they pay them before December
31. Show the client how a bill can be tax deductible if
possible.

20. Send clients “no activity” letters when a case is
inactive for 80 days or more.

21. Always discuss fees and payment schedules at the
first meeting.

22. Always remind the client that the firm has a good
reputation in the community.

23. Always reassure clients that you have handled
similar cases to theirs (if true). Clients don’t like being
used for educational purposes.

24. Calendar ahead and remind clients of the need for
annual minutes of shareholders or directors meeting,
lease renewals, judgment renewals, etc.

25. Recognize and appreciate that clients have a high
anxiety level when they go to see a lawyer. Be prepared
to meet it.

26. Be careful if you adjust a bilt downward that the
client doesn't think that you were deliberately
overcharging to begin with.

27. Be sure that you and not the clients decide, before
you do the work, which clients are going to get free legal
work.

28. When collecting fees, try to match clients’ payments
to you with clients’ receipt of money or cash flow.

29. Always be firm and in control in your manner with
clients when discussing the case or discussing fees. If
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you act wishy-washy or wimpy, your clients will quickly
lose confidence in you and stop using you and stop
recommending you.

30. Don't complain about how hard you're working.

31. For client communications, always use high-quality
iegal stationery with your address clearly legible. Use
large-size fonts for correspondence with senior clients.

32. Always have some hard-back, firm chairs in the
reception room for injured or elderly clients.

33. Always introduce your clients to your secretary and
to paralegals and/or associates who will be working with
them or on the case.

34. Always get new clients into the office whenever
practical to meet them before giving them any legal
advice.

35. Be wary of clients who have lots of complaints about
their former lawyers. 1t is probably just a matter of time
until you are on that list of lawyers.

36. Always communicate to a new client that what the
client tells you is normally covered by attorney-client
privilege and that you won't discuss the client's affairs
with other people.

37. When an interview is over, stand up, walk to the
office door, and tell the client that the interview is over
and walk them back to the reception area or elevator.

38. When the case is over, send a letter to the clients
thanking them for the opportunity to have been of
service to be sure they are not expecting you o do more
work on the case.

39. When a case is closed, tell the client in writing that
the file will be removed to a closed-file storage area and
may be destroyed without further notification to the
client. Nonresponse may be deemed acquiescence to
file destruction without further notice.

40. When a client offers you a cash fee saying “ncbody
will know," don't forget that the client knows and may be
setting you up for blackmail.

41. When a case is lost, be simple, direct, and honest.
Tell the client by phone or in person as soon as possible
and foliow up with an e-mail and a letter.

42. When quoting seftlements, be sure the client
understands the difference between gross settlements
and net settlements after fees, costs, and liens.

43. When quoting fees, be sure to cover (in writing) the
difference between fees and costs and what the fee
does and does not cover,

httne-/fanwrw americanhar aro/newsletter/mibhlications/on solo magazine home/on solo m... 3/19/2018
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44. When collecting fees, remember that people are
more willing to pay for what they desperately need and
don't have now than for what they used to desperately
need and already have. Clients are more eager and
willing to pay before the work is done than after the work
is done. They will feel better and you will feel better if
you get the advance retainer check before you do the
work.

45, Always ask a client whether you should send mail
and e-mail to the client’s home or office or if the client
wants to pick up the mail (to keep information from
getting into the wrong hands).

46. Keep a photo of your children or family on your desk
facing you to remind you of unpaid bills and your need to
be sure that the clients clearly understand and can meet
their financial obligations in the case.

47. Have someone call your office for you while you
listen in and see if you are satisfied with the way your
phones are handled. See if the receptionist projects a
helpful attitude or is simply functioning as a human
answering machine. Remember, people can and do
hang up and call other lawyers when they're not happy
with the way their call is handied.

48. Remember to give the client a road map of the
matter at the first meeting, telling the client what will
happen, when it is likely to happen, and what it is likely
to cost.

49. When estimating completion dates, double the
estimated time required and finish before that date if you
can.

50. Remember that clients want you to listen to them tell
their story, not vice versa. Remember you have 2 ears
and 1 mouth. It was intended that you listen 2/3 of the
time and only talk 1/3 of the time. Otherwise you would
have two mouths and one ear.

51. At the end of an interview, always ask the question,
"Is there anything you want to ask me or tell me?” Tell
the client, "I don't want you to leave here feeling that you
didn't have an opportunity to tell me something or ask
me something.”

52. Limit your pro bono work to 5 percent of your time or
you may become pro bono yourseif. Tell clients and
potential clients that you do pro bono work but must limit
it fo 5 percent of your time.

53. Be very careful of conflicts when you represent more
than one client in a matter. Be sure to get appropriate
waivers and consents to avoid being conflicted out of the
matter without getting paid. Clients will appreciate your
strict compliance to ethical rules. If there are two or
more people in the room, ask yourself (and them), "Who
is the client and why are the others in the room?” Have
forms ready to cover the various situations.
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54. Be flexible and creative in helping the client figure
out ways to pay for the legal services they need. They
will appreciate your working with them, and both you
and the client can avoid unreasonable expectations.
They might appreciate and be receptive to alternative
billing methods.

55. Be sure you have a website. When you are
recornmended, clients will often check you out on the
Internet before deciding to call you. Include your areas
of practice. Try to include your full name in your website
URL and in an e-mail address so that clients can contact
you by simply remembering your name.

56. Consider having more than one website—one that
includes your geographic area of practice for potential
clients looking for a lawyer in a particular city, county,
state, or neighborhood and another for potential clients
who want to “check you out.”

57. Be sure to promptly respond to website-generated
e-mail contacts.

58. Be sure a caller can immediately reach a live
operator without several minutes of voice-automated
hell. Clients are often nervous or upset and often do not
have the patience for voice-automated prompt systems.
if you are not in the office, the receptionist should ask
callers if they wish to speak to another person or leave a
voice mail. This may deter a potential client from calfing
another lawyer when you are not immediately available.
if a voice-automated system is used, give the caller the
immediate option of “dialing 0" to reach an operator.

58. Remember that a client or potential client is more
likely to choose you based on your friendliness and
demeanor than on your legal skills.

60. Remember that Yellow Pages are extremely
effective in attracting certain types of work in certain
communities. Do not advertise in the Yellow Pages
unless your staff is trained on how to handle the calls
that the ads produce.

61. Add clients' names to your spell-checker to reduce
the possibility of misspelling their names.

62. Keep a written list of who refers clients to you and to
whom you refer clients and review it at least once a
year.

63. Calendar client birthdays, anniversaries, or other
important events to send cards or e-mail greetings when
appropriate. Be sure to have the names of your own
spouse and children and clients’ secretaries on the list.

64. Prepare a written document to be given to the
receptionist on duty listing the most important clients
and the difficult clients and how to work with them.
Include how the clients’ names are pronounced. Indicate

il e mierdam meeentadbnmfimaalali anttann i anla mmacaring hamalaon oala M
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Foonberg’s Favorite 70 Rules of Good Client Relations Page 6 of 7

who covers for whom when the called person is not
available.

65. If you have not spoken with a client in 80 days, call
the client just to say heilo. Start the call with, "'m not
calling on any specific legal matter. I'm just calling to see
how things are going as we haven't spoken in a while.”
These calls often result in a new legal matter that needs
attention.

66. Protect your mailing addresses (postal and e-mail) if
you move or your zip code or domain are changed.
Have mail forwarded even if you will also get junk mail
and spam. Clients get very upset when they get back
mail marked “return to sender” or “undeliverable.” Be
sure to renew the forwarding services and notifications
when they would otherwise expire and keep a stack of
notices o send out every time you receive a forwarded
item.

67. Protect your phone number and fax number if you
move or if the area code changes. Have your phone
calls and faxes forwarded to the new numbers. Clients
get upset when they hear “This number is no longer in
service.” They may simply call lawyer number 2 on their
list rather than spend time and money calling information
to get your new number.

68. Remember, you have a “marketing force" consisting
of yourself, your firm, your family, your friends, those
who refer you clients, and your former and existing
clients. You are only one person. They are hundreds.
Utilize the leverage of your entire marketing force
instead of trying to do everything yourseif.

69. Send clients alerts as to new laws and cases that
may affect them or their business. Utilize e-mail or fax
blasts to be the first person with the news ahead of
printed formats.

70. Always shake hands with a client when saying hello
or goodbye. Touching by way of handshake, cheek-to-
cheek kiss, or other means appropriate to the client’s
age, gender, and station is a basic human expression of
friendship.

Jay G. Foonberg served as a member of the ABA
Special Committee for Solos and Small Firms and the
ABA Standing Committee for Solos and Small Firms,
which became the ABA Solo and Small Firm Section
{now the General Practice, Solo and Smail Firm
Division). He currently serves as the Law Praclice
Management Section Council Liaison to the GP|Solo
Division Council. He has been honored with the GP|Solo
Division Donald Riklis Award for lifetime services to the
solo and small firm lawyers of America. He may be
contacted through www.foonberglaw.com . These 70
rules were presented at the 2006 indiana State Bar
Association Solo & Small Firm Conference and originally
appeared in Jay G. Foonberg's How to Start and Build a
Law Practice , fifth edition, published by the ABA Law
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There’s No Such Thing As ‘Work-Life Balance’
"s."" By Emily Hill

Wha are we kidding? There's no separation between “work™ and “life” As a freelance writer, my life and work are indistinguishable.
The anxieties—article deadlines, family drama, leg waxing—are thrown into one homogeneous peool of chronic stress. Work-life
balance must be simpler for nine-to-fivers, right? A quick work day bookended by an hour-long commute pumping the clutch in
stop-and-go.

Wrong.

Work-life balance is hard no matter who you are, or how long your commute. Why? Because work-life balance is a big hoax. The
more we believe in it, the more miserable we become.

“Work" and “life” aren’t binary. “Balance” is dynamic, not static. And “life” is much more complex than "non-work.”
Work-life balance is a fantasy, and believing in it is holding us back from true happiness. Here's what's wrong:

Fallacy 1: Balance Means Equal

Here’s the first myth: Your existence has two components: “work” and "life” Not true.

Stew Friedman says it beautifuily in this piece for Harvard Business Review, “The idea that 'work’ competes with 'life’ ignores that
'life' is actualiy the intersection and interaction of four major domains: work, home, community, and the private self”

Finding balance isn't just equalizing “life” and “work™—it varies, sometimes on a daily basis. Balance means shifting with the
priorities of the day, week, month and vear. And that’s okayv.

= " There's No Such Thing As "Work-Lite Balance’ f v o=
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We wrongly believe that work-life balance is something you can “achieve.” This idea makes us miserable. Balance isn't static—it's a
state of constant fiux.

Dan Thurmon uses the example of a handstand. In his Tedx Talk, he does a handstand onstage. And it's damn good one, too. But if
you look closely, he’s moving. Little to the left, little to the right...he's making microadjustments to keep himself upside down. He's
balanced, but not static. “it's a process of constant adjustments, decisions, corrections, responding to opportunities and challenges,”
Thurmon says. Basically you're about to fall over at any moment. And that's normal.

Off Balance On Purpose: The Future of Engagement and Waork-Lif_..

Thurmon says we have to stop thinking there will be a moment “where it 3il evens out.” Juggling work, family, and self-fulfiiiment
involves constant adjustments and priority shifts.

Fallacy 3: We Must Accomplish More in Less Time

A “batanced” day doesn't mean you accomplish more in less time. A lot of work-iife balance peddlers preach super-human
productivity. The key is not to cram more things into your day, but rather evaluate what matters and reallocate fime to those things.
What's beautiful, Thurmon explains, is that by slowing down you feel like you have more time, not less. “It's not about increasing
your pace, because life speeds right up with you. lronically, by slowing down even a little, you begin {o notice those spaces, those
opportunities, and they expand for you.”

Fallacy 4: Achievement Will Make Us Happy

At the core of worlke-life balance are two concepts: achievement and enjoyment, writes Jim Bird, an author and speaker on work-life
bslance. “We assume that if we seek achievement, enjoyment will follow automaticaily. But it doesn't,” he said in this inferview with
The Giobe and Mail, “If you try to get all the value from cne side, all the value disappears.” Feelings of purpose and balance flow
from experiencing both accomplishment and joy—simultanaously, separately, or however—at some point in your day.

What's my purpose in life? | just want to achieve something today and | want to enjoy something today. And if ] do both of
those things today, I'm going to have a pretty good day. And if | do both of those things every day, for the rest of my life... I'm
going tc have a pretty good life.

= " There's No Such Thing As ‘Work-Life Balance’ f v =
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So, where Is the intersection of enjoyment and achievement? Behold Lauren Bacon's “Balance Matrix.” Using the x-axis to map
proritles and the y-axis to measure energy, she's created four quadrants where the upper right (“Fun and Purpose” quadrant} is the

sweet spot.
snergizing Her argument is that instead thinking that fun moments are only a reward for suffering
f through the drudgery of work, we can shift cur perspective to find reward In the work. “Your
) work-that-doesn't-feel-like work Is precisely the point of your life,” she writes, “Mayhe you
Rewarding Work Funand Purpose  can't quit your day job or fire your kids...but a fittle tweaking can do wonders.”
- » Fallacy 5: You Can’t Have It All
athem' prioritoa your pricrities

You can't have your cake and eat it too, right? Wrong. You can have all the cakes and all the
Drudgery Tasks eating. And here's how: stop believing in the work-life balance hoax. Instead, make peace
with the flux. Know that some days wil! feel more balanced than others. Balance is not a
state of being, It's a fuicrum: the dynamic middle point of push and puil.

4
dopleting

To make it easier to navigate, Jim Bird says to divide your world Inte four main quadrants—work, family, frierds, and self—and try to
find achlevement and enjoyment in each quadrant daily. For me, achievement and enjoyment sometimes happen at the same time
{“Booml | Just smashed that article draftl”), sometimes they happen separately (“Thank god | finished that web copy. Now let's play

kickball™ What's important Is the movement—that soft sway on the fulcrum. Balance is the little daily efforts to avoid tipping.

As Stew Friedmen writes, “One can cultivate a life In which values, actlons, social contribution, ang personal growth exist in
harmony...not every single day—that's the impossible myth of ‘work-life balance’—but over the course of a iifetime.”

This is & life’s work, But don't let that intimidate you. You cen have more balance today. Right now. It's a mind set. it's a dally practice.
You're capabie in this very moment.

photo by Frederick W, Glaster courtesy of RadioSRQ

Follow Emily Hill on Twitter: wwwi.twitter.com/EmilybyNight
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k Nomadic heaith & wellness journalist, Women's biking activist.

o



>=.m=m~ 2013 | Young Lawyers Survival Guide (Part IT)

LawPracticeTODAY

THE MOHTHLY WEBZ NG U7 THE ABA LAW PRACTICE DIVISICGH

MOSE SU DS RIBE SYNDICATE ADY BRI e
FEA: Table of
.H‘%“—W looAdvertisement
A Business Development Checklist for TELECONFERENCES & MEETINGS

Young Lawyers
By Kelly G, O'Malley

Summer is winding down and fall is quickly approaching. For most

of us, that means the end of family vacations and the beginning of

Monday Night Foeotball. But for young lawyers who will join a new . )

class of associates at law firms across the country, it means it’s time  Encryption Made Simple for Lawyers

to focus on your career. August 16, 2013 [ LPM Members Rate $95

Cool Technology for Today's Lawyers

August 15, 2013 | LPM Members Rate $95

Beyond leaming about the basics and billable hours, as a young

lawyer, you must create a sound business development plan to

ensure a long and successful career. Keep the following checklist in

mind as you work to transform yourself from a first-year associate ~ LPM BOOK SPOTLIGHT
to a powerful and profitable rainmaker. ,..= .

el

Know your firm. Become familiar with your firm’s website and
intranet. Both contain valuable information about your firm’s
practice areas, offices, senior management structure and attorneys.
Knowing who to call and whea will not only aid in your day-to-day
tasks, but can also be a creative way to impress partners.

Use firm resources. Does your firm have an in-house Marketing LTRC
Department or Professiona! Development Team? Use them! They
are there to help you grow your network and build your career.



They are experts in what they do, and they are there to help YOU!
Schedule regular meelings g.E a member o.m each team, ask what TR TS T
others in your pesition are doing/have done in the past, and

participate at in-house seminars and presentations. Marketing and m.w PODCAST NETWORK

professional development teams are invaluable resources that young
attoemeys should utilize as frequently as possible. LAW PRACTICE MAGAZINE

Leading Voices, Latest Topics:

Law Practice is the leading
magazine on the business
of practicing law.
Published six times per
year, it offers insightful
advice and practical tips on
marketing, management,
technology and finance.

Update your biography regularly. Attorney biographies are the
most-read section of a finn’s website. So update yours regularly. As
your career changes and you transition into to a more senior
attorney, your practice will change, and so should your bio. Update
your bio frequently to include presentations you’ve given, articles
you’ve written, new aspects of a practice you're focusing on and
updates related to your community involvement. Potential clients
won’t know how active you are unless you tell them.

Perfect your pitch. A well-defined elevator speech is a key Current Issue

component of a successful business development plan. In roughly ~ Subscribe now for only $64

30 seconds, you should be able to explain who you are, what you ~ $30 for ABA members (includes
do, where you do it and why. Make sure you craft and perfect your ~ Membership}

elevator speech. It will be one of the best tools to carry with yon _

throughout your career. Lolaggalila

Downlgad the Mobile App

Social media can help...if you do it right. Facebook is rarely used
for business development purposes. However, if you're on
Facebook for personal reasons, nﬁn?:,w review your Facebook LAW PRACTICE TODAY
page and remove anything you wouldn’t want a senior partner or

potential client to see. Avoid friending clients and partners in your EDITOR-IN-CHIEF

firm, or use Facebook’s privacy settings to contro! what’s visible

and to whom. Micah U Buchdahl, HTMLawyers, Inc

LinkedIn, on the other hand, is a useful busicess development teol. ISSUE EDITOR
In recent years, it bas become the go-to online directory for

professionals. But don’t wait for connections to find you - be Nancy L Gimbol, Eastburn & Gray
proactive. After meeting another professional at a networking

event, invite the person to connect with you. Post interesting and ASSOCIATE EDITOR

timely articles related to your practice. Comment on your

conpection’s posts. Share firm-related updates to your network. Andrea Malone, White and Williams LLP

Remember, social media is an active tactic in your business
development toolkit, not a passive one. BOARD OF EDITORS



Don't hide behind the computer...all of the time. Although social
media is a great way to stay in touch with a large number of
contacts, don’t forget the personal touch. Schedule at least one in-
person meeting a month. Invite a fellow member of a community
organization you're invelved with out to breakfast. Catch up with
former colleagues, faw school classmates or college friends over
lunch. Take a partner in your office out for drinks after work. Face-
to-face meetings establish a personal connection you can’t
manufacture through email. Ditch the computer and put down the
smartphone when you can. It will help you strengthen and deepen
your professional relationships.

Participate. s an attomey in your office presenting a seminar? Go!
Is the firm hosting a client event at the local pub? Go! Is the office
you're in sponsoring a chamber of commerce event? Go! Whenever
you can, take advantage of the time and effort others have put forth.
This not only demonstrates to senior partners that you’re supporting
the firm and its efforts, but alse allows you to network with
individuals you may not have had access to on your own.

Be active. Billable hours will keep you busy, but if you don’t
expand your network now, you'll have no clients to bill in the
future. Join a committee at the local bar association or become a
member of a nonprofit organization in your area. Grab business
cards at networking events and follow up with a lunch meeting.
Develop relationships with attendees of seminars you present —
they’re already interested in what you have to say, so follow up and
strengthen those relationships. Through these activities, you will
increase the number of contacts in your network for years to come.
And stay in touch with your network as they advance in their
careers. This will help you develop personal relationships with a
pootl of potential clients.

Create a mailing list. Getting out of the office and establishing new
relationships is key. However, the job doesn’t stop there. Gather
those business cards you’ve collected and create a mailing list of
contacts. Include new acquaintances, as well as law school
classmates, college friends and former colleagues. These are people
to whom you'll send future announcements about your career, opt-
in forms for your own e-newsletter and notices of your new blog.

John D. Bowers, Fox Rothschild LLP
Barbara H. Brown, Meagher & Geer PLLP

Margaret M. DiBianca, Young Conaway
Stargatt & Taylor, LLP

Rodney Dowell, Lawyers Concemned for
Lawyers, Inc.

Nicholas Gaffney, Infinite Public Relations,
LLC

Nancy L Gimbol, Eastbumn & Gray

Richard W Goldstein, Goldstein Patent Law
Katy M. Goshtasbi, Puris Image

Elizabeth Henslee

William D Henslee, Florida A&M Univ
College of Law

George E. Leloudis, Woods Rogers PLC

Allison C. Shields, Lepal Ease Consulting,
Inc.

Gregory H. Siskind, Siskind Susser, P.C.

Ben Stevens, The Stevens Firm, P.A_ Family
Law Center

Send us your feedback here.



Stay in touch. Sending holiday cards to your mailing list is a great
idea, [F you do it right. Mass emails and pre-printed cards are
hardly memorable. Hand-write a note to your key contacts with a
personal anecdote from the past year. By reinforcing a personal
connection, your card is sure to stand out,

Take it one step further. Holiday cards are sent by the hundreds in
December, so be different. Send a St. Patrick’s Day card to your
Irish friends, a summer-themed card to clients who you know own a
vacation home, or a Halloween card to contacts with children.
Remember that the point is to send a personal message to
strengthen previously established relationships, not to fulfill an
obligation around the holidays.

LP

About the Author

Kelly G. O'Malley is a senior business development specialist at
Fox Rothschild LLP in its Princeion, New Jersey office. She can be
reached at 609.896.4576 or komallev@foxrothschild.com.




Issued by the Committee on Attorney Advertising
September 21, 2022

COMMITTEE ON ATTORNEY ADVERTISING

Appointed by the Supreme Court of New Jersey

OPINION 48

Supplementing Opinion 42: Rule of Professional
Conduct 7.1(a)(3) — Honors, Awards, and
Accolades that Compare Lawyers’ Services With
Other Lawyers’ Services

Rule of Professional Conduct 7.1(a)(3) prohibits statements by lawyers that
“compare[] the lawyer’s service with other lawyers’ services . ...” The Supreme
Court Committee on Attorney Advertising continues to receive numerous
grievances regarding attorney advertising of awards, honors, and accolades that
compare a lawyer’s services to other lawyers’ services. The Committee issued
Opinion 42 in 2010 and Notices to the Bar in 2016 and 2021 to inform lawyers of
the rules with regard to advertising awards, honors, and accolades. The Committee
hereby issues this Opinion to present more specific guidance to lawyers on this

matter.



The ethics rules governing advertising are intended to protect the public

from statements that are false, deceptive, or misleading. Bates v. State Bar of

Arizona, 433 U.S. 350, 383 (1977). Advertising that makes claims about the
“quality of the legal services . . . are not susceptible of measurement or
verification; accordingly, such claims may be so likely to be misleading as to
warrant restriction.” Id. at 383-84. When lawyers state that they are included on a
list called “Top Attorneys,” for example, the lawyers are making a statement of
fact — they were included on the list — but they are also making a statement that
supports an inference about the quality of their legal services, that their services are
“top” or better than other lawyers’ services. Such statements can be misleading.

See Peel v. Attorney Registration and Disciplinary Comm’n of Illinois, 496 U.S.

91, 101 (1990) (advertising a lawyer certification issued by an organization that
does not inquire into the lawyer’s fitness can be misleading). Accordingly, Rule
of Professional Conduct 7.1(a)(3) prohibits lawyers from making comparative
statements.

When referring to an accolade or honor that compares lawyers, the factual
basis for the comparison must be verifiable. RPC 7.1(a)(3)(ii). Further, the
conferrer of the award must have made appropriate “inquiry into the fitness of the

lawyer.” Official Comment to Rule of Professional Conduct 7.1. See also In re

Opinion 39, 197 N.J. 66, 76 (2008) (“The rating or certifying methodology must



have included inquiry into the lawyer’s qualifications and considered those
qualifications in selecting the lawyer for inclusion”); Committee Opinion 42
(December 2010) (“RPC 7.1 — Comparing an Attorney’s Services With Other
Attorneys’ Services: Permissible Language When Communicating Inclusion in
‘Super Lawyers’ and ‘Best Lawyers’ Lists or Referring to Membership in
Organizations Such as ‘Million Dollar Advocates Forum’”); May 5, 2021 Notice to
the Bar (““Advertising Awards, Honors, and Accolades That Compare a Lawyer’s
Services to Other Lawyers’ Services”). This inquiry into the lawyer’s

qualifications and fitness must be rigorous and independent.

When an award, honor, or accolade meets this test, the lawyer must include
additional information when referring to it in attorney advertising, whether that
advertising be a website, social media posting (including Facebook, LinkedIn, and
other platforms), law firm letterhead, lawyer email signature block, or other form
of communication. First, the lawyer must provide a description of the standard or
methodology on which the award, honor, or accolade is based, either in the
advertising itself or by reference to a “convenient, publicly available source.”
Official Comment to RPC 7.1. Second, the lawyer must include the name of the
comparing organization that issued the award; the name of the organization is often
different from the name of the award or the name of the magazine in which the

award results were published. RPC 7.1(a)(3)(1). Third, the lawyer must include



the following disclaimer “in a readily discernible manner: ‘No aspect of this
advertisement has been approved by the Supreme Court of New Jersey.”” RPC
7.1(a)(3)(ii1). All of this additional, accompanying language must be presented in
proximity to the reference to the award, honor, or accolade. The accompanying
information cannot be buried at the bottom of a page, or in tiny print, or placed
outside the screen shot on a website. Only the selection methodology can be
presented by reference or hyperlink, with an accompanying statement signaling
that the methodology can be viewed at that website or hyperlinked page.

The Committee has reviewed numerous law firm advertising on websites,
social media postings, email signature blocks, and print material that includes
badges or logos of comparative awards, such as the yellow “Super Lawyers”
badge, but does not include the required additional information in a discernible
manner in proximity to the reference to the award. The Committee has also
reviewed social media postings on Facebook, LinkedIn, and other platforms
touting an award but not including the required additional information. Every
reference to such an award, honor, or accolade — even when it is in an abbreviated
form such as the badge or logo or it is posted on a lawyer’s social media page —
must include the required accompanying information: (1) a description of the

standard or methodology; (2) the name of the comparing organization that issued



the award; (3) the statement “No aspect of this advertisement has been approved by
the Supreme Court of New Jersey.”

For example, a reference to the Martindale-Hubbell AV Preeminent accolade
should provide:

Jane Doe was selected to 2022 list of AV Preeminent lawyers. This

award is conferred by Martindale-Hubbell. A description of the selection

methodology can be found at www.martindale.com/ratings-and-reviews/ .

No aspect of this advertisement has been approved by the Supreme Court
of New Jersey.

Further, when the name of an award, honor, or accolade contains a

29 ¢¢

superlative, such as “preeminent,” “distinguished,” “super,” “best,” “top,”

99 ¢¢

“superior,” “leading,” “top-rated,” or the like, the advertising must state only that
the lawyer was included in the list with that name, and not suggest that the lawyer
has that attribute. Hence, lawyers may state that they were included in the list
called “Super Lawyers,” “The Best Lawyers in America,” or “Top-Rated Lawyers”
and must not describe the lawyer as being a “Super Lawyer,” the “Best Lawyer,”
or one of the “Top-Rated Lawyers.”

During the past fifteen years, the lawyer award business has flourished
exponentially and there are numerous new organizations conferring awards and
accolades on lawyers. The Committee has reviewed law firm websites with as

many as 53 different comparative awards given to lawyers in the firm. The

Committee has informed lawyers that they may not tout awards that do not include


http://www.martindale.com/ratings-and-reviews/

a bona fide inquiry into the fitness of the lawyer. Some awards are popularity
contests — the lawyer “wins” the award when enough people email, telephone, or
text their vote. Other awards are issued for a price or as a “reward” for joining an
organization. Still others are generated based in large part on the participation of
the lawyer with the conferring organization’s website. For example, a lawyer can
enhance his or her “rating” with the organization by endorsing other lawyers,
becoming endorsed in return, responding to questions from the public about legal
matters on the organization’s website, and the like. Factors such as the payment of
money for the issuance of the award; required membership in the organization that
will issue the award; and a level of participation on the organization’s internet
website render such awards suspect.

Several awards, particularly those issued by regional magazines, are the
result of a survey of lawyers in the area with no subsequent, independent vetting by
the conferring organization. The Committee has not permitted lawyers to advertise
comparative awards that are based solely on nominations or a survey. It requires
the conferrer of the award to engage in a second step of review, to conduct a
rigorous and independent vetting of the lawyer to support the inferred “quality of
legal services” claim that the lawyer compares favorably to other lawyers by

purportedly being among the “best” or “top” of the legal field.



Legal publications also confer awards with comparative names such as
“Leaders of the Bar” and “Top” lawyers. These publications initially base the
award on nominations. In the second step of review, the winners are often selected
by editorial writers at the publications, whose knowledge of the fitness of the
lawyer is primarily based on writing and reading what those publications consider
to be newsworthy events. Lawyers who contributed to newsworthy events are
favored to win the award. The second step review by the publications’ editors does
not meet the threshold requirements. The selection process is admittedly
subjective, based upon the judgment of the editors for each publication, but that
judgment cannot help but be further affected by the publications’ business interests
in selecting those lawyers who may boost “views” or “hits” of the pages containing
their determinations. With some legal publications, there is an additional concern
as the selection process may involve a dinner and/or advertising journal. Part of its
criteria, consciously or unconsciously, might be which firms or colleagues of those
selected would likely purchase tables at the publication’s award dinner, or
purchase advertising space in a journal. In the end, this selection methodology is
not much more rigorous, independent, and bona fide than that used by regional
publications, where the names are selected by editors as well, although the
Committee acknowledges that the legal publication editors would likely be more

familiar with the legal community.



The Committee finds that Lawyer of the Year, Litigation Department of
the Year, Lifetime Achievement, and similar awards issued by legal
publications or legal organizations that focus on specific achievements of the
lawyer during the past year or during the lawyer’s lifetime do not “compare the
lawyer’s services with other lawyer’s services” within the meaning of Rule of
Professional Conduct 7.1(a)(3). This type of award recognizes a lawyer for
dedication to pro bono work or public service, success in a groundbreaking
legal matter, and similar deeds during the prior year. While facially
“comparative,” the focus of the award is to recognize a specific commendable
effort in service of the law and the public interest. As such, lawyers may refer
to this type of award in attorney advertising.

The Committee further notes that awards touting “customer service,”
“client satisfaction,” or five-star reviews also do not “compare the lawyer’s
services with other lawyer’s services” within the meaning of Rule of
Professional Conduct 7.1(a)(3). This type of award reflects positive online
reviews — and a lack of negative online reviews — posted about the specific
lawyer. Customer service or client satisfaction awards, by themselves and
without more, do not rate the quality of the lawyers; they only rate whether the
clients felt that the lawyers took good care of them. Lawyers may advertise

these awards.



Accordingly, lawyers may refer to comparative awards, honors, and accolades
only when the basis for the comparison can be verified and the organization has
made a rigorous and independent inquiry into the fitness of the individual lawyer.
Further, whenever permissible references to comparative awards, honors, and
accolades are made, Rule of Professional Conduct 7.1 requires that additional
language be displayed to provide explanation and context.

If lawyers have questions about whether an award may be included in
attorney advertising, they may make inquiry of the Committee on Attorney
Advertising or contact the attorney ethics research assistance hotline. See Court

Rules 1:19A-3 and 1:19-9.
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Ignorance is not a Defense

v "..[Aldvertising by professionals did not begin in earnest until after 1977, when the United States
Supreme Court ruled that a blanket ban on attorney advertising violated the First Amendment.” Shaw v.
Shand, 460 N.J. Super. 592 (App. Div. 2019)(citing Macedo v. Dello Russo, 178 N.J. 340, 346 (2004); Bates v.
State Bar of Arizona, 433 U.S. 350, 383 (1977)).

v “[Clommercial speech is subject to different restraints and restrictions. The first amendment protection

attributable to commercial speech is founded essentially on the public’s right to be informed, and, in the

case of attorney advertising, to be informed of the availability, nature and prices of legal

services. Regulation of commercial speech with respect to its content, quality, time, place and manner is

permissible. In the Matter of Felmeister, 95 N.J. 431, 436 (1984) (citation omitted).

“The problem of formulating appropriate standards governing attorney advertising is compounded by the

special treatment necessary for broadcasts and telecasts. Bates referred to the “special problems of

advertising on the electronic media." In the Matter of Felmeister, 91 N.J. 431, 439-40 (1984) (citation

omitted).

v “..lawyers should now know where the ethical lines are drawn.... The defense of ignorance will not be a
safe haven.” In the matter of John J. Robertelli, 248 N.J. 293, 319-20 (2021).

A
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Advertising Rules of Professional Conduct
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H Every reference to a “Super Lawyers” badge, or the like,
commlttee on requires the following accompanying information in proximity
Attorney to the reference, even when used on social media posts:
Advertising

1. A description of the standard or methodology
.. 2. The name of the comparing organization that issued the

Opinion 48, award
Se t 21 2022 3. The statement “No aspect of this advertisement has been

p ° ’ approved by the Supreme Court of New Jersey."
Note: Several law firms filed
motions for leave to file a
notice of petition for review
of Opinion 48, but the
Supreme Court of New Jersey

- denied the petitions on
, stating that

they were untimely.
i
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Thank you!

Corinne McCann Trainor, Esq.

Partner, Litigation
609.844.3038
CTrainor @FoxRothschild.com
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Jonathan I. Amira, Esq.

Jonathan is a Special Deputy Attorney General/Acting Assistant Prosecutor for Gloucester County, New
Jersey, currently assigned to the Pre-Indictment Uniit, where he practices Recovery Court, representing
State interests involving defendants charged with substance-abuse-related-offenses seeking treatment
and rehabilitation-based alternatives to prison sentences. Jonathan also serves on the Prosecutor’s
Office’s diversity council and is the internship coordinator for law students.

Jonathan was born in Manhasset, NY, and raised in Princeton Junction, NJ. Jonathan earned a BA in
Psychology and Spanish cum laude from Drew University, and a JD from Rutgers Law School in Camden.

Jonathan is a member of the Drew University Alumni Board, and the Hispanic Bar Association of NJ.
Jonathan also serves as Recording Secretary, and Treasurer-Elect of the Rutgers Law-Camden Alumni
Association, and the NJ State Bar Association; serving on the Young Lawyers Division, the Legal
Education, and Government, Public Sector, and Public Interest Lawyers Special Committees, and the
New Jersey Lawyer Editorial Board. Jonathan is also Chair of the Gloucester County Bar Association
Diversity & Inclusion Committee and the Rutgers Alumni for Diversity and Inclusion and Community-
Building and Access in the Law (RADICAL).

Jonathan regularly mentors law students and young attorneys, and has served as a guest speaker on
numerous professional panels. In 2022, Jonathan became an adjunct instructor at Rutgers Law School,
coaching Camden’s team for the Hispanic National Bar Association’s 27th Annual Uvaldo Herrera
National Moot Court Competition. Jonathan is the recipient of numerous accolades such as the 2022
NJSBA-YLD’s Service to the Community Award, South Jersey Magazine “Best of the Best” of June 2022,
Front Runner NJ’s “30 Under 35 Top Young Latino Leaders of South Jersey: Class of 2022”, and the 2024
Rutgers Law School Camden Distinguished Alumni Recent Graduate Award, Jonathan is currently a 2024-
2025 New Jersey State Bar Association Leadership Academy Fellow.

Jonathan is admitted to practice in NJ, U.S. District Court of NJ, Federal Immigration Court, and the
Supreme Court of the U.S.



Judith Bachman, Esq.

Judith is the founder of The Bachman Law Firm PLLC. The firm protects business clients and helps them
grow by providing support with transactional, corporate, cyber/data privacy, intellectual property, real
estate, and litigation matters.

Judith has been practicing law for more than 30 years. She is licensed in both New York and New Jersey.

Judith is on the boards of the Rockland County Bar Association, Westchester County Women’s Bar
Association, the Rockland Business Association, and the New York State CPA Society, Rockland Chapter.
She is a member of the New Jersey State Bar Association and Women Owned Law.

Prior to launching the firm, Judith was a litigation associate at Shea & Gould and then Dechert, Price &
Rhoads.

She received her J.D. from the University of Chicago Law School and her B.A. from SUNY Binghamton.



Brandon Lee Wolff

Brandon Lee Wolff represents and counsels individuals and businesses in matters
involving employment law, business transactions, commercial litigation, bankruptcy, civil
rights, disability law, health law, family law, personal injury and estate planning. Brandon is
admitted to practice in New Jersey, Pennsylvania, New York, Florida and the District of
Columbia.

Brandon is the Immediate Past Treasurer of the American Bar Association Young Lawyers
Division, Immediate Past Chair of the New York State Bar Association Young Lawyers
Section and Immediate Past President of The Florida Bar Out-of-State Division. Brandon is
the Chair-Elect of the New Jersey State Bar Association Young Lawyers Division and he also
serves on the Pennsylvania Bar Association Young Lawyers Division Executive Council and
The Florida Bar Young Lawyers Division Board of Governors. In addition, Brandon is one of
the most recent graduates on the Seton Hall Law Alumni Council and co-chairs the Law
School Relations Committee. Brandon is also a co-chair of the Volunteer Lawyers for
Justice Generation Now Committee.

Brandon was a law clerk to The Honorable Garry S. Rothstadt in the New Jersey Superior
Court, Appellate Division. He also interned with three federal judges, the New Jersey
Supreme Court and United States Attorney’s Office. Additionally, he was a Law Clerk at
Summit Medical Group and Summit Health Management.

Brandon received a Certificate in Healthcare Compliance and graduated cum laude (Top
11%) from Seton Hall Law with a Concentration in Health Law. He was the Editor-in-Chief



of the Seton Hall Health Law Outlook, an Articles Editor of the Seton Hall Legislative
Journal and a member of the school’s Appellate Advocacy Moot Court Board and Mock Trial
Board. He participated in the school's Impact Litigation Clinic, the Civil Rights &
Constitutional Litigation Clinic, and the Southern District of New York's Representation in
Mediation Practicum.

Before law school, Brandon was a National McCabe Scholar at Swarthmore College where
he received the Deans' Award for Sustained Contributions to the Swarthmore Community.
Brandon was valedictorian of his high school class, founded an anti-violence organization
and was recognized as the Prudential Spirit of Community Awards top high school
volunteer in Pennsylvania.



Jennifer Gillman

Jen’s mission is to help lawyers enjoy their careers. She realized that many lawyers were not taking
control of their careers the way they could, and identified 6-Pillars of lawyer happiness.

The 6-Pillars to Be(coming) a Happy Rainmaker are a guide for lawyers who enjoy the law and want to
have an enjoyable and sustainable career. The pillars are:

@Care for Yourself

® Develop Business
® Define Boundaries
@ Plan Intentionally
@ Learn Continuously
® Design a Legacy

Jenis a lawyer by education and a client facing recruiter by trade. She acts as a legal talent agent, helping
rainmakers plot their own paths and find their exact right perfect fit firms.



Kimberly Gilhooly

I was born and raised in Monmouth County, New Jersey and now work here as an Assistant Prosecutor. |
have always known | wanted to be an attorney and made it a point to seek internships and employment
that would assist me in achieving my goal. | began my legal career after graduating from Seton Hall
School of Law in Newark, New Jersey. | had a somewhat of an unusual start. As most law school
graduates, | applied for, was selected, and accepted for a judicial clerkship. September 2014, | began
clerking for a Criminal Division Judge in Monmouth County. In New Jersey, Superior Court clerkships are a
one year term, beginning the end of August and ending the same time the following year. The judge which
| clerked for was set to retire that next December so | sought an extension of my clerkship for the
additional four months. | loved clerking so much that | applied for, was selected, and again accepted
another judicial clerkship, this time in the Appellate Division, set to begin August 2016. This would leave
me with approximately 8-9 months to either pick up per diem work or find a full time short term position.
However, as luck would have it, a few weeks before my first clerkship was to end (December 2015),
another Superior Court Judge, this time in the Family Division, lost their law clerk and asked if | would be
interested in filling the spot until the end of the term (August 2016). | accepted the offer and started my
second clerkship. Switching from the criminal division to the family division gave me greater insight to the
legal world. | was no longer strictly dealing with attorneys and incarceration, but now dealing with
litigants, parental rights, and divorces. My new judge also presided over the ‘Children in Court’ docket
which allowed me to learn about Title 9 — Abuse and Neglect and Title 30 — Termination of Parental Rights.
The two full years spent clerking in the Superior Court amply prepared me for my clerkship in the
Appellate Division. My year there allowed me review and assess appeals on issues and topics that |
encountered at the trial level. Although it is very uncommon for law graduates to clerk more than one
year, let alone three years, my time spent in each position allowed me gained invaluable experience. My
path led me to my dream position here at the Monmouth County Prosecutor’s Office, working every day to
ensure the safety of my community and hold people accountable for their actions. As such, | have a
strong commitment to Monmouth County, my home state of New Jersey, and the future of the legal
profession within.



CRAIG M. ARONOW BIO

Craig, a partner at Rebenack, Aronow & Mascolo, LLP, with offices in New Brunswick, Somerville and
Freehold. He is a certified civil trial attorney, a fellow of the Litigation Counsel of America, member of the
Million Dollar Advocates Forum and handles personal injury matters with a focus on truck crashes. He is
licensed in both New Jersey and New York.

Craig was the first chair of the NJSBA Solo and Small Firm Section, former president of the Middlesex
County Bar Association and is a member of the NJSBA Judicial and Prosecutorial Appointments
Committee. He also serves on the New Jersey Association for Justice’s Board of Governors.

Craig serves on the Supreme Court’s Rules of Evidence Committee, as well as the Supreme Court’s
Committee for Civil Trial Lawyer Certification.

He has been named a Super Lawyer each year since 2012, the first year he was eligible, and for the last
three years he has been voted to the Super Lawyer Top 100 in New Jersey and top 10 Super Lawyers in
New Jersey for the upcoming year.

He is the head coach of the Rutgers University Mock Trial Association. In his spare time he like to play
golf (poorly) and is a car enthusiast.



Jamie M. Zug is a state tax controversy attorney who helps businesses and individuals with sales tax and
income tax notices and compliance issues. Jamie represented the New Jersey Division of Taxation as a
Deputy Attorney General and was a member of the tax group at McCarter & English. He has served as
Legislative Coordinator for the LGBTQ+ Rights Section of the New Jersey State Bar Association and as
Vice Chair of the Bar-wide Legislative Committee. Jamie is a former Board Member of the Garden State
Equality Action Fund and a former Commissioner on the New Jersey Advisory Commission on Advancing
LGBTQIA+ Youth Equity and Inclusion in Schools. He also trains attorney volunteers for New Jersey Legal
Services’ State Tax Legal Assistance Program and is a perennial co-author of the New Jersey chapter in
the American Bar Association's Sales & Use Tax Deskbook.
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Princeton, NJ
Tel: 609.844.3038
Fax: 609.896.1469

Corinne is a seasoned trial lawyer who helps business leaders resolve complex, high-stakes commercial, constitutional,
regulatory, real estate and construction disputes.

Owners and executives of companies facing existential challenges rely on Corinne to design and implement multi-front legal
strategies that protect their interests and advance their business goals. She often coordinates the services of experts in
technical fields, including forensic accounting, actuarial science, architecture and design, engineering, quality assurance,
public affairs and government relations.

She represents clients in a range of highly regulated industries, including pharmaceuticals and biotechnology, life sciences,
construction, real estate and land use, insurance, transportation and commercial banking. She helps them solve a broad range
of legal problems involving contract disputes, regulatory overreach, civil and property rights issues, unfair competition, fraud,
breach of fiduciary duties and intellectual property violations.

Corinne is skilled with real estate litigation, particularly as it relates to property and development disputes. Landowners and
developers depend on her to find ways to overcome regulatory challenges.

Corinne regularly appears before the New Jersey state and federal courts, the State of New Jersey’s Office of Administrative
Law, and in arbitration as both lead and local counsel. She also has extensive experience as lead counsel in appellate matters
and applications involving constitutional claims and statutory disputes.

Clients often retain Corinne when their businesses face significant challenges. Her experience includes:

»  Protecting clients’ civil, property and development rights.

» Defending businesses against state, municipal and federal regulatory overreach.

»  Challenging the constitutionality of statutes and regulations.

*  Preserving clients’ intellectual property rights and trade secrets.

* Managing complex commercial litigation involving experts in technical fields such as construction, life sciences,
technology and securities.

» Litigating and resolving commercial disputes related to clinical trials on behalf of pharmaceutical and biotech companies of
all sizes and stages of maturity, from startups to global organizations.



« Litigation

»  Transportation & Logistics

*  Construction

*  Appellate Practice

» Directors' & Officers' Liability & Corporate Governance
*  Government Relations

*  Law Firm Defense & Risk Management
* Trade Secrets & Restrictive Covenants
«  Wage & Hour Law

*  Pharma & Biotech

» Life Sciences

Prior to joining Fox Rothschild, Corinne was an associate at an East Coast-based law firm, where she was a member of the
firm’s Associates Committee, Technology Committee and Cybersecurity Committee. She also previously worked as a judicial
clerk from 2008 to 2011 for Chief U.S. District Judge Garrett E. Brown, Jr., in the District of New Jersey and from 2007 to 2008
as a judicial clerk to Judge Clarkson S. Fisher, Jr. in the Appellate Division of the Superior Court of New Jersey.

While in law school, Corinne held internships in the U.S. Attorney’s Office and the Bergen County Prosecutor’s Office,
Appellate Section, as well as judicial internships with Judge Thomas R. Vena in the Superior Court, Essex County, Criminal
Division, and U.S. District Judge Dennis M. Cavanaugh in the District of New Jersey.

Additionally, Corinne was an intern with Seton Hall University School of Law’s Juvenile Justice Clinic, where she appeared in
family court in defense of juvenile offenders. She was chair of the school’s public interest fundraising efforts and served as
senior notes editor for the Setfon Hall Legislative Journal.

Corinne is very active in New Jersey’s legal community. She is a Past Chair and a former Trustee of the Women in the
Profession Section of the New Jersey State Bar Association, has served on the Nominating and Diversity Committees, and
has been the Chair of the Federal Practice and Procedure Section as well. She is a Trustee of the Association of the Federal
Bar of New Jersey, a Trustee of the Trial Attorneys of New Jersey (TANJ), and is a Master of the Lifland Inn of Court, a federal
practice and intellectual property Inn. Corinne is also a member of the Mercer County District VII Ethics Committee.

She has also served on various committees of the Monmouth County Bar Association, including the Chancery Practice
Committee, Legal Education Committee, Professionalism Committee, Employment Committee, Diversity
Committee and Unauthorized Practice of Law Committee.

Corinne is dedicated to her Jersey Shore community, where she is the Chair of the Advisory Board, on the Executive Board,
and a Past President of the Jersey Shore Chamber of Commerce, a regional chamber of commerce and one of the largest in
the state. She also is a member of the Women'’s Club of Brielle, the Chair of the Jersey Shore Women’s Conference, and the
Chairperson of the Planning Board for the Borough of Brielle.

*  New Jersey

* U.S. Supreme Court

* U.S. Court of Appeals, Third Circuit

» U.S. Court of Appeals, Ninth Circuit

» U.S. District Court, District of New Jersey



Seton Hall University School of Law (J.D., cum laude)
Rutgers University (B.S., with honors)

Association of the Federal Bar of New Jersey
Federal Bar Association
Jersey Shore Chamber of Commerce
Lifland Inn of Court
Monmouth County Bar Association
o Chancery Practice Committee
o Legal Education Committee
o Professionalism Committee
o Labor and Employment Committee
o Diversity Committee
New Jersey State Bar Association
o  Civil Trial Bar Section
o Federal Practice and Procedure Section
o Women in the Profession Section
New Jersey Women Lawyers Association
Trial Attorneys of New Jersey

Selected to the list of "New Leaders of the Bar" by New Jersey Law Journal (2019)

This award is conferred by The New Jersey Law Journal. A description of the selection methodology is available here. No
aspect of this advertisement has been approved by the Supreme Court of New Jersey.

Recipient of the Jersey Shore Chamber of Commerce Golden Osprey Rising Star Award (2018)

Recipient of the Jersey Shore Chamber of Commerce Golden Osprey Chamber Service Award (2022)
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