Top Topics in Commercial (and Residential) Real Estate
Real Property Trust and Estate Law Track (Central Ballroom AB)

Learn from seasoned commercial real estate attorneys as they discuss the latest trends in
the law involving retail, office, and industrial transactions, including sales, financing and
insurance, with a look at the REAL Act and its future impact on both residential and
commercial development and sales.
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“REAL will modernize New
Jersey’s environmental land use
rules to respond to climate change
by considering risks such as sea-
level rise and chronic flooding, and
to facilitate climate resilience by
supporting green infrastructure
and renewable energy.”




8 RULEMAKING PRINCIPLES




1.

Increased protection
against future flood
inundation and damage
from sea level rise and
extreme storm events




- “Inundation Risk Zone” (IRZ) within tidal flood hazard areas
- Encompasses land projected to be inundated by tidal waters by 2100, includes
currently dry land
- Standards for proposed new or improved residential buildings, critical buildings,
and critical infrastructure within IRZ

- Applicants seeking to build within IRZ required to conduct “Inundation Risk

Assessment”




- Proposing “climate-adjusted flood elevation”

- Calculated by adding 5 feet to FEMA's 100-year flood elevation
in tidal flood hazard areas

- Adds 1.5% more land area into tidal regulatory floodplain

- Three percent impervious cover limit for CAFRA Critical
Environmental Sites

- Align State’s floodplain management efforts with National Flood
Insurance Program (NFIP) minimum standards




2.
Protecting critical facilities
and infrastructure from the
effects of climate change




- Rulemaking proposes more stringent design/construction standards for
critical facilities and infrastructure, commensurate with level of
anticipated risk

- Critical facilities include those necessary to provide essential
governmental services and emergency response in face of
increased flooding risks




3.
Increased protection of
land and water resources




- Aimed at the Coastal Zone Management (CZM) Rules, Freshwater
Wetlands Protection Act (FWPA) Rules, and Flood Hazard Area Control
Act (FHACA) Rules

- New and redefined definitions, clarify certain exemptions, e.g., Zane
Exemption, and remove certain exceptions, e.g., relaxation of prohibition
on disturbances within 25 feet of a lawfully existing bulkhead, retaining
wall, or revetment along a tidal water or impounded fluvial water

- Will impact permitting structure and process




- Emphasis on compliance with Stormwater Management Rules for
major development projects impacting wetlands or transition areas,
requiring onsite assessments of impacts in certain habitats, and further
protecting transition areas with conservation restrictions.

- Requiring an Individual Permit (IP) for bridge and culvert replacements.




4.
Planning for
Climate Change




- Proposed standards incorporate data projections through the year 2100

- Planning based on future projections, rather than past
experiences

- Incorporating climate resilience planning in municipal stormwater
master plan at N.J.A.C. 7:8- 3.4(a)7 and 4.2(c)15 and regional
stormwater management plan at N.J.A.C. 7:8-3.4(a)7

- Requiring Inundation Risk Assessment for certain FHACA and CZM
rule permit applicants when constructing a project in an area subject to
increased risk of daily or permanent inundation from sea level rise




- Additional standards to CZM rules relating to minimum criteria for
determining consistency with a State Planning Commission-approved
planning area boundary, center, core, or node

- Proposed deletion of Department-delineated non-mainland coastal
centers from the CZM rules

- Result: centers, cores, and nodes that apply to be designated as
a CAFRA center, core, or node, will be required to go through the

formal State Planning Commission plan endorsement process in
order to receive a higher impervious cover limit




d.
Facilitating nature-based
solutions




- “Nature-based solutions” designed to protect, restore, or enhance
shorelines, wetlands, and in-water areas, utilizing natural features and
processes to address erosion and flooding issues, and to restore or
create ecological habitat

- Incentivizing permitting and implementation of nature-based solution
projects by making them more accessible




- New definition of “living shoreline” and its components and an
expansion of the general permit for habitat creation and living shoreline
projects, including removing sponsorship requirement

- New general permit for nature-based solution research projects for
wetlands




6.
Encouraging renewable
energy




- Amended standards to submerged cable rule for offshore wind
development, including mitigation of marine life habitat impacts

- Amending FHACA rules to discourage installation of solar panels in
open waters or forested areas; to incentivize their placement in areas
with minimal environmental impact

- Expanding exceptions to development prohibition in shellfish habitat to
allow installation of submerged cables to accommodate reasonable
development of offshore wind facilities and associated infrastructure




/.
Improved stormwater
management




- Heightened emphasis on stormwater management to mitigate projected
increase in stormwater runoff and flooding

- Require municipalities and/or regional planning agency to evaluate
climate change impacts on stormwater management and identify areas
and infrastructure vulnerable to flooding and sea level rise

- Redefine certain definitions like “public roadway or railroad limits,”
“reconstruction,” “major development,” and “retention” to ensure
consistency




- Emphasize and facilitate use of green infrastructure Best Management
Practices (BMPs)

- Require reductions in runoff volume from major developments, while
providing alternatives to meet new standards and clarifying a public
transportation exception to requirement

- Require Total Suspended Solid (TSS) removal for stormwater runoff
from both new (already required) and redeveloped motor vehicle
surfaces, with flexibility provided to public transportation entities




8.
Administrative process
Improvements




- Main goal to amend certain permits to allow for better activity
tracking and ensure conditions placed on a permit or authorization
have been met

- Per FHACA and CZM rules, Department is proposing to repeal

existing promulgated permits-by-rule and replace them as one of the
following: (1) limited categorical exemptions; (2) general permits-by-
registration; (3) permits-by-certification; or (4) general permits.




- “Permit-by-registration” would require applicants to log onto NJDEP’s
online permitting portal and input basic information, such as the
location, type of activity being taken, and appropriate contact
information

- Consolidates several rarely used general permits-by-certification into
new or amended general permits to broaden range of authorized
activities

- General permits-by-certification pursuant to CZM rules require
compliance with the flood hazard area rule at N.J.A.C. 7:7-9.25, when
applicable




Potential Impacts of REAL
on Real Estate




- Delays in new build construction in IRZ flood-prone areas due to
requirement that zones must be assessed for flood risk and wetland
interference before development can begin

- Expansion of areas considered at risk of flooding; imposing standards
where they may not have been proposed before

- Overburdening newly constructed homes and buildings within the IRZ
to comply with “climate-adjusted flood elevation.” (5 foot increase).

- Potential cost to homeowners concerning raising already existing
homes and the future home value depending on whether the house falls
into area newly designated as flood-prone




. Potential to complicate municipalities' efforts to meet their
affordable housing obligations, as previously designated development
areas may now be subject to stricter regulations.

. Foster creativity and technological advancements in stormwater
management practices, nature-based solutions, and green infrastructure
to control stormwater runoff, improve water quality, and address runoff
volume.

. Investing in resilience measures now, such as elevation,
represents a marginal cost that pays high dividends in terms of reducing
flood insurance costs and potential for loss of life and property
throughout the lifetime of the structure, as well as avoiding disruption to
business and the entire community.

. Increase the resilience of urban communities who have been
plagued by flooding and poor water quality because they were
developed before protective standards existed.




Mandatory Disclosures




- NJDEP has proposed new mandatory reporting requirements that
would obligate buyers to disclose any contamination discovered during
due diligence—even if they are not responsible for it and even if
transaction not yet closed

- Currently, no general requirement for prospective buyer to report
contamination discovered during their own assessments unless they
proceed with site remediation or otherwise deemed a "responsible party"




- If adopted, rule would create mandatory disclosure obligation triggered
by discovery alone

- As outlined in NJDEP’s rule proposal (published October 2024), agency
seeks to amend N.J.A.C. 7:26C to require that any person who becomes
aware of a discharge during an environmental investigation—including
due diligence prior to property acquisition—must report it to NJDEP,
regardless of whether they are legally responsible for the contamination

- Thus, reporting duties extended to: prospective buyers, environmental
consultants, and other third parties




Potential Impacts of
Mandatory Disclosures on
Real Estate




- Transactional impact: Buyers may be hesitant to conduct thorough due
diligence for fear of triggering reporting duties that could affect the
property’s value or lead to regulatory entanglement. Sellers may limit site
access or refuse to permit assessments that could generate NJDEP
involvement.

- Legal exposure: Even innocent purchasers could face scrutiny or
added liability if the disclosure triggers a formal NJDEP response.

- Strategic considerations: Buyers and their counsel may need to
reassess how and when they conduct due diligence, and how findings
are documented and shared.




On the other hand...

- Rule could significantly shorten time between discovery and regulatory
oversight

- Proposal promotes a culture of environmental transparency, where
contamination isn’t kept confidential

- Can empower communities—especially in overburdened or industrial
areas—to access information about nearby pollution sources and
potential threats to health or safety

- From equity perspective, rule could help ensure all parties play by the
same rules, regardless of size or sophistication of deal team




Conclusion

If adopted, REAL will bolster New Jersey’s
resilience to the unavoidable impacts of climate
change. The proposed rules comprehensively
address sea-level rise, coastal storm surge,
flooding, and stormwater management
concerns while aiming to improve water quality,
the protection of natural resources, and to
streamline the permitting processes that will
expedite resilient investments in New Jersey’s
communities and economy.
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Biography

Leah Sandbank concentrates her practice in the areas of Real Estate Finance and
Development, Tax Credits and Incentives, Public Finance Law and Tax.

Her practice focuses on complex commercial real estate transactions for development
projects throughout the State; financings utilizing State or local government lending
programs and incentives; federal tax credit programs; representation of the State of New
Jersey and its agencies and authorities; and issues involving Federal income taxation of
municipal bonds and related tax areas. Leah is a member of the Firm's Executive
Committee.

Leah has acted as developer’s counsel representing private entities and not-for-profit
entities in connection with capital financings for redevelopment projects throughout the
State and has acted as equity and lender’s counsel representing banks, community
development lenders and other financial institutions in connection with commercial
lending for projects and throughout and outside the State.

Her expertise includes: tax-exempt bond financing, conventional lending, senior and
subordinate lending, government lending, mezzanine lending, equity investment and
corporate structuring, New Markets Tax Credits, Historic Tax Credits, Low Income Housing
Tax Credits, and New Jersey state and local incentive programs. Leah focuses on non-profit
commercial and mixed-use developmetn with multiple layers of conventional and
subsidized financing sources and incentives.

She has also acted as bond counsel and tax counsel in numerous transactions (public
finance and structured finance) involving State and local issuers, including the State of
New Jersey, the Higher Education Student Assistance Authority, the New Jersey Housing
and Mortgage Finance Agency, the New Jersey Health Care Facilities Financing Agency, the
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New Jersey Sports and Exposition Authority, the New Jersey Economic Development
Authority, the New Jersey Building Authority and the New Jersey Transportation Trust Fund
Authority.

In addition, Leah has represented numerous school, municipal and county entities in
connection with their bond financings including, current and advance refundings, general
obligation and revenue bond financings, conduit or pool loan financings, lease purchase
transactions and investment contracts.

Leah graduated from the University of Chicago and from Fordham University School of Law.
Leah was one of New Jersey Law Journal's Woman Attorneys of the Year, 2022 and received
recognition in The Best Lawyers in America publication in the area of Public Finance law for
2024 and 2025. She currently serves as the Vice-Chair of the Real Property, Trust and
Estate Law Section of the New Jersey State Bar Association.



F. Bradford Batcha

Brad Batcha’s law practice is focused on real estate transactions with a sub-
specialty in waterfront properties and properties located in flood zones. Brad
started in Real Estate in 1984 as a title searcher, worked as a mortgage loan
officer and as a licensed realtor and has been practicing as a full-time real estate
attorney for 28 years, handling over 7,500 closings. As the President of the
Monmouth County Bar Association and Past Chair of its Real Estate and Land
Development Committee, in addition to being a Past Chair of the Real Property
Trust and Estate Section of the New Jersey State Bar Association, Brad is
responsible for much in his industry, including coordinating and lecturing in
continuing legal educational programing for real estate attorneys within
Monmouth County and throughout the entire State. Brad is also immersed in the
latest changes in real estate law due to his position on the NJ State Bar
Association’s Committee because they review and comment on all pending New
Jersey legislation affecting the practice.

In 2017 Brad successfully argued a case before the NJ Supreme Court on behalf
of the NJ State Bar Association which changed the attorney review clause in
every real estate contract in the State. In 2021 Brad again successfully argued a
case before the NJ Supreme Court on behalf of the New Jersey State Bar
Association which insured the continued consumer protections of the attorney
review clause. Brad believes that superior legal representation comes from
having a focused and limited practice such as his and constantly learning about
the changes in the practice. Brad lost his home in Superstorm Sandy and a result
Brad has become an expert on flood insurance including mapping and
elevations, rebuilding in flood zones and waterfront development. Brad is proud
to say that he rebuilt his home and has learned invaluable lessons along the way
which enhance his skills as a real estate practitioner. Brad received his
undergraduate degree Finance from Lehigh University in 1991 and his J.D. from
Villanova University School of Law in 1994 where he also served as Law Review
Editor.
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EXPERIENCE: Environmental Litigation and Regulation representation for individual and municipal clients
located in New Jersey and neighboring states

Brownfields Redevelopment work for private developers located throughout New Jersey

Representation of thousands of plaintiffs in groundwater contamination and toxic exposure cases
in New Jersey and New York State

Participation in complex environmental lawsuits in New Jersey

Statewide community opposition work opposing inappropriate development

ACTIVITIES: Former trustee and chair of NJ Lawyer’s Fund for Client Protection
Associate Counsel to NJ Planning Officials
Member of Princeton Municipal Flood & Stormwater Commission
Board Member of Sustainable Princeton

Lecturer and Moderator for NJ ICLE on many environmental topics;
Received ICLE Achievement Award

Former syndicated weekly columnist for over 10 years

Participating in an 1SO standard concerning credentials for forensic
environmental experts

Member and former chair of the Consultors for the New Jersey Bar Association Real
Property and Estates Section

Former General Counsel to the Passaic River Coalition

EDUCATION: Capital University Law School, JD cum laude

Rutgers University, BA
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MATTHEW J. SCHILLER is a partner at the law firm Murphy Schiller & Wilkes
LLP, based in Newark, New Jersey. Mr. Schiller represents clients in a wide range
of transactional and litigation matters throughout New Jersey, New York, and
Connecticut. Mr. Schiller's transactional experience includes the acquisition,
disposition, leasing and operation of office, retail, industrial and multi-family
properties. He also represents special servicers in connection with loan workouts
and modifications, REO sales, loan sales, and foreclosure actions. In addition, his
practice includes seeking municipal and state land use approvals for commercial
and residential developments, as well as the representation of clients in connection
with foreclosure litigation, landlord-tenant disputes, prerogative writ actions, and
breach of contract matters. Mr. Schiller is a fellow with the American College of
Real Estate Lawyers and is the former Chair of the Board of Consultors of the Real
Property Trust and Estate Law Section of the New Jersey State Bar Association.
Mr. Schiller frequently serves as a moderator and lecturer for programming
sponsored by the New Jersey Institute of Continuing Legal Education and
numerous other organizations. Mr. Schiller received his J.D. from Washington
University in St. Louis, where he was the Associate Managing Editor of the
Washington University Journal of Law & Policy, and received his B.A. with
honors from Trinity College (Hartford, CT), where he was the captain of Trinity’s
varsity swimming team.



