Residential Real Estate from A-Z
Real Property Trust and Estate Law Track (Signature)

Anyone who conducts residential real estate closings cannot afford to miss this informative
basic course. Representing the purchaser of seller of residential real property in New Jersey
demands a special set of skills and knowledge. Other Related Tracks: Young Lawyers
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Introductory Remarks

- Basic walkthrough of a residential real
estate closing
1. Negotiation and Execution of Contract
2. Mortgage Process

3. Due Diligence (inspections, title search,
survey)

4. Closing
5. Post-closing follow up items




Engagement of Client

- Representation Letter

- Fee Arrangement
- Flat Fee Billing
- Time-Incurred Billing
- Billing for Services and Disbursements
- Payment for Services upon termination of contract before
closing
- No Dual Representation

- Other ethical considerations (trust accounts, informed
consent of clients, executing closing documents)
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The Contract

- A contract is a binding agreement between the
purchaser and seller that imposes and defines legally
enforceable rights and obligations of the parties.

- Under the NJ Constitution, the New Jersey Supreme
Court has sole jurisdiction with regards to the practice
of law (New Jersey Constitution, Art. VI, Sec. 2, para.
3 (1947).

- In New Jersey State Bar Ass’n v. New Jersey Ass’n of
Realtor Boards, 93 N.J. 470 (1983), Supreme Court
approved settlement between State Bar and State
Board of Realtors concerning the preparation of
residential contracts and leases.




Primary Forms Of Residential Contracts

- MLS Real Estate Brokers Form of Contract
- Pre-Printed Forms, e.g. All-State Form/Legal Zoom

- Draft contract prepared by Seller, Purchaser (or likely
their attorneys)




3-Day Attorney Review Clause

- Settlement codified in N.J.A.C. 11:5-6.2:

- Study by Attorney. Buyer and/or Seller may retain attorney to
review contract within 3 day period.

- Counting of Time. 3 days from the date of delivery of the signed
contract to Buyer and the Seller. You do not count Saturdays,
Sundays or legal holidays. 3 day period may be extended in
writing.

- Notice of Disapproval. If attorney disapproves of contract,
must notify broker and other party within 3 day period. Notice
had to be sent via certified mail, telegram or personal delivery.

- Conley v. Guerrero, 228 N.J. 339 (2017). On April 3, 2017,
the NJ Supreme Court modified the manner in which notices of
disapproval may be sent, to dispense with the antiquated
telegram, and to allow the commonly used communication
methods of fax transmission, email, and overnight delivery, to
gel_acceptable methods of notice, subject to confirmation of

elivery.

- Email delivery now permissible per the Realtor form contract.




Addressing the Contract

- Upon receipt of contract:
- Attorneys can agree in writing to extend attorney review
- Approve the contract in toto.
- Disapprove of the contract and cancel the transaction

- Disapprove of the contract in accordance with the terms of
the attorney review clause but then provide suggested
revisions to the contract to make it satisfactory

- Offer an entirely new contract in place of original.

- Contracts can be amended by rider or letter
agreement

- Best practice is to have buyer(s) and seller(s) sign to ensure
enforceability

- Request back title, permits and surveys




Property Condition Disclosure Statement

- Age/ownership of house

1: — B - Water/mold problems
e ——— - Insect infestation
SEmsem - Remodeling/permits

| sz - Water Source

: N —— | - Abandoned wells, sewage tanks
- Flood hazard zone

- Shared common areas

- Underground storage tanks
- Deed restrictions

- Legal actions

- Mortgages

- Other defects

- Iltems included in sale




Property Condition Disclosure Statement

* Real Estate Consumer Protection Enhancement Act (effective
Aug. 1, 2024) requires sellers of residential property located
in New Jersey to use the “Seller’s Property Condition
Disclosure Statement” questions 1-108.

* N.J. Stat. § 56:8-19.2 (effective March 2024) requires
disclosure of whether the property is in a flood zone,
whether the property has had any flooding in the past, and
whether the property is required to maintain flood
insurance.

* Flood disclosures mandatory for residential and commercial sales
and leases.

* Questions are included in the updated Sellers’ Property Condition
Disclosure Statement.

* Consumer Fraud Act penalties for non-compliance of $10-20k, plus
possible Consumer Fraud Act award of treble damages, costs, and
attorneys fees.




Commonly Negotiated ltems

- Mortgage contingency
- Sales contingency
- ltems included in purchase

- Inspection provisions and terms
o Structural inspections

o Environmental inspections (radon, formaldehyde, asbestos,
pesticides, toxic chemicals, water contamination)

o Septic/well testing
o Oil tanks
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Commonly Negotiated ltems

- Closing date/time

- Closing Documents (Form of Deed, Affidavit of Title,
bulk sale, etc.)

- Closing Adjustments
- Use and Occupancy/Property Storage post-closing
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Standard MLS Broker’s Contract
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Standard MLS Broker’s Contract

- Address of the parties vs. the property address
- Landord/Tenant issues

- Home Inspection
- Bulk Sales

- Addenda — must have documents if boxes are checked
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Addenda

- Buyer’s Property Sale - Private Well Testing
Contingency - Properties With Three

- Condominium/Homeown  (3) or More Units
er's Association - Seller Concession

- Coronavirus - Short Sale

- FHA/VA Loans - Solar Panel

- Lead Based Paint - Swimming Pools
Disclosure (Pre-1978) . Undergro%nd Fuel

- New Construction Tank(s)

- Private Sewage - Wire Fraud Noti
Disposal (Other than e Trate NOHee
Cesspool)




Financing The Acquisition

- Selecting Lender and the Loan

o What, if any, type of financing is necessary?
o Term of the Loan

o Interest Rate

o Mortgage related costs

- Application fees

- Points

- Real Estate Taxes and Insurance Escrow
+ Prepaid Interest

- Mortgage Insurance
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Commitment Letter

| i i - Loan Term & Interest Rate
. - Loan Amount
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When the Seller is an Estate

- Complete Title Company’s Estate Questionnaire

- If all of the beneficiaries are Class A, complete L9 and
file with required documents with State in order to obtain
an Inheritance Tax Waiver (“ITW”) to be recorded with
Deed

- Can use an L9 if the property passes via a trust if all the
beneficiaries of the trust are Class A of Class E beneficiaries

- If decedent a non-resident of NJ, will need to file LONR if all
Class A or E benes
- If not all beneficiaries are Class A, need to file a NJ
Inheritance Tax Return (“IT-R")

- If Seller is a non-resident’s Estate, will need to set up
ancillary probate

- |If beneficiaries of non-resident are not all Class A or E,
will need to file an IT-NR
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Possible Home Inspections List

- Lead Based Paint (Dwellings built prior to 1978)
- Private Well Test (Seller's obligation if well exists)

- Cesspools (Seller must abandon and replace with a septic
system)

- Septic System (if no public sewer)
- Radon Test

- Home Inspection - all aspects of structure, utility equipment,
appliances, exterior features including driveway, drainage,
landscaping

- Underground storage tank/tank sweep
- Other environmental testing

- Wood destroying insects/vermin

- Flood search

- Mold Test
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Title Insurance

- A title insurance policy may be defined as:

- “contract of indemnity under which the insurer for valuable
consideration agrees to indemnify the insured in a specific amount
against loss through defects of title to, or liens and encumbrances
upon, realty in which the insured has an interest.” Sandler v. N.J.
Realty Title Ins. Co., 36 N.J. 471 (1962)

- ALTA Loan Policy

- Typically required by the Lender and protects the Lender’s interests
only.

- ALTA Owner Policy

- Optional to the consumer

- Protects the interests of the Owner (they have no coverage under
the Lender’s Policy)

- Require a waiver if the buyer decides not to purchase an Owner’s
Policy
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Title Insurance
- Title is your ownership rights to your property

- Title insurance is a policy that protects your
investment and property rights

- Owner’s policy and lender’s policy
- Purchased by the homebuyer

- Protects the interests of the Owner as well as their trustees,
inheritors, and beneficiaries

- Optional to the consumer
- Require a waiver if the buyer decides not to purchase an
Owner’s Policy
- Lender’s policy
- Purchased by the homebuyer
- Protects the interests of the Lender
- Almost always required by the lender
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title

title history.

Title Insurance

- What does owner’s title insurance cover?
- Any unforeseeable errors in the title

- Forgery: making a false document; for example, the seller
misrepresents the identity of the person who signed the

- Fraud: deception to achieve unfair gain; for example,
someone steals your identity and either sells your house
without your knowledge or consent, or takes out a second
mortgage on the property and walks away with the money

- Human error: inconsistent paperwork and historical
records; for example, an unforeseeable discrepancy in the
property or fence line can cause confusion in tracking the
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- Lou

Enhanced Title Insurance
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Title Insurance Policy

- Title Policies are divided into six (6) parts
- Insuring Clauses/Covered Risks
- Exclusions from Coverage
- Conditions & Stipulations or Conditions
- Schedule “A”
- Schedule “B”
- Endorsements
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]
itle Commitment — Schedule A

- Effective Date
- County Board Date

- Type of Policy

- Owners
- Fee Simple
- Leasehold
- Lenders

- Proposed Insured
- Current Owner
- Description of Property
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Title Commitment — Schedule A

- Last description on S
record for the L
property e
- Metes and Bounds SRR
Description sqats i R
- Filed Map Reference Wmh-—:m“ R
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Title Commitment — Schedule B

- Standard Requirements

- Payment of the title insurance
- Filing of a Notice of Settlement

- Proper creation and execution of the
deed and/or mortgage and any other
documents requiring recording

- The recording of those documents
- The collection of any recording fees

- Receipt of any disclosures made by
sellers, purchasers and/or borrowers
affidavit of title

- The ordering of a rundown of title no
less than 24 hours before closing

- Payment of all taxes and other
municipal liens to be paid through
and including the current quarter

- Proof of payment of any fees due to
any Association or Club in
connection with the property
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Title Commitment — Schedule B

- Additional Requirements e i i
- Cancellation of old e s
mortgages e

- Taxes, water, or sewer :'-:-—-"- )
charges that are due o S

- Open judgments of record
that have to be paid

- Review of Foreclosure
Documents (if property
being purchased was from
a foreclosure)

= - r
= i
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Title Commitment — Schedule B

- Standard Exceptions
- Defects, liens, encumbrance,

adverse claims, or other
matters that attached after the
effective date of commitment
but before the date of closing
Anything not on public record

Any encroachments or other
adverse circumstance that
would have been disclosed by
a survey

Possible additio_nal taxes
assessed or levied

- Additional Exceptions
- Judgments
- Taxes
- Tidelands
- Open Mortgages
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Common Endorsements

- ALTA 9.1.06 — (Restrictions,

Encroachments, Minerals)
- |Insures the lender over losses listed.

- ALTA 8.1-06 (Environmental

Protection Lien)
- Insures the lender over any

environmental issues.

- Survey Endorsement

- Specifies what will be an exception
on the policy as a result of the survey

- Survey — No Survey Endorsement

- Used when a survey has not been
ordered on the property, will not
insure over anything as a result of a
future survey.
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Tidelands Search Certificate

- Tidelands Search

- A search for the presence of a ﬁéﬁ#ﬁﬁ Cretfine

State tideland claim on a specific MY s
property; including a search for any = —=
instruments (grants, leases, and @&' e

licenses) associated with that il il
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- There are four counties that TRy A R
don’t require a Tidelands Search s
- Warren, Morris, Hunterdon and P e
Sussex. A e
. e - r—
- Unclaimed e
- There’s nothing that affects that e tnny
property HLAECH ELLEN
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- The state has a right to a portion of
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Tax Search

- Current status of Taxes L

- Water and Sewer A —
- = =
- Tax liens

- Could show up on the Tax o s e
Report and not on the County o . T e
Search S i o

- County may show an open T
Tax Sale Certificate however, e SN
if not on the tax search, the scr I o
certificate could have been e
redeemed but never s i

cancelled of record.
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2
Flood Search

- |dentifies whether or
not you are in a flood
zone and will be
required to purchase
flood insurance.

- Flood Search is not an
underwriter
requirement but is
typically required by
the lender.
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Upper Courts

- Upper Courts (aka
Judgments) are any
monies owed that have
been filed against an
individual and attach to all
property that they own.

- Unpaid credit card debt, child
support, unpaid medical bills,
etc...

- Attaches to all property
person owns regardless of
when the judgment was filed. i
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Patriot Search

- Effective September 24,
2001, Executive Order 13224
was issued (as amended by
Order 13268, and 13608)
and requires anyone
conducting a financial
transaction to determine if
the person(s) with whom they
are doing business are listed
on the Blocked Persons list.

- The USA PATRIOT Act of
2001 requires similar checks.
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Survey

- Licensed surveyor e S
researches county -
documents and is usually =
supplied a copy of the e
most recent deed and map W=
from the title company. §/ " Rl

- They do a physical I =
inspection at the house ) ~=
and provide a detailed e eme
map and most of the time = .
a metes and bounds ;.E‘E:ﬁ”_-_‘i-m;:
description. e 2 ‘F:-:_,_.._:




Closing Service Letters

- Closing Service Letters (“CSLs”) protect institutional
lenders against actual losses due to an issuing agent or
approved attorney’s failure to properly secure title, comply
with written closing instructions, and collect and pay the
loan proceeds.

- If the attorney provides the settlement services, then they
must be approved by the Underwriter to receive a CSL.

- In most cases the Title Agency is providing the settlement
services and issues the CSL.
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Settlement Charge

- Charge imposed by a Title Insurance Agent for attending
or conducting a real estate closing or settlement, including
settlement-related functions performed before, during or
after the occurrence of the closing or settlement itself

- The charge shall be $300.00 for a settlement which does
not exceed 60 minutes in length plus additional charges

- Outside the Settlement Agent’s Office - $25.00 plus
travel fees (tolls, parking, mileage, etc...)

- Outside regular business hours - $50.00
- Greater than normal length - $100.00 per hour
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“Know Before You Owe”

- Rules and enforcement mechanisms established by
the Consumer Financial Protection Bureau (CFPB)

- CFPB Bulletin 2012-13: Service Providers

- The Consumer Financial Protection Bureau (CFPB)
expects supervised banks and nonbanks to oversee
their business relationships with service providers in a
manner that ensures compliance with federal consumer
financial law...”

- Lenders are very focused on compliance and
enforcement risk
- Many Lenders are using the American Land Title

Association Title Insurance and Settlement Company
Best Practices as a foundation for vendor management
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B
ALTA Best Practices

Comply with All State and Local Licensing

2. Procedures and Controls Regarding Escrow Trust
Accounts — Reconciliation

3. Physical and Network Security — Protecting Confidential
Customer Information and Trust Accounts

Recording and Pricing Procedures

5. Title Policy Delivery, Premium Reporting and
Remittance

Errors and Omissions Insurance/Fidelity Coverage
Dealing with Consumer Complaints

Resource: www.alta.org/bestpractices
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Social Engineering

- Phishing
- Emails that seem to be from reputable companies which

induce individuals to reveal non-public personal
information

- Spear Phishing
- Phishing campaign that targets a specific person or
group
- Whale Phishing

- Spear phishing campaign that targets a large, high-
profile target (i.e. CEO, CFO, etc...)

- Smishing
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Greed

Phishing emails

often dangle a

financial reward of

some Kind if you

click a link or enter

your login ;

information. If an

email offers you

something that seems too
good to be true, it probably is.

Curiosity

People are naturally
curious, and

phishers take
advantage of this by (§
sending emails that
promise to show us
something exciting or
forbidden.

Urgency

I an email provides
a strict deadline for
performing an
action -- be
suspicious.
Phishing emails
will try to fluster
recipients by
creating a sense of
urgency.

Fear

Scaring recipients
is a common
tactic in phishing
emails. Emails
that threaten you
with negative
consequences or

punishment should be
treated with suspicion.
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REAL LIFE EXAMPLE

From: Christine Windle [mailto:cwindle@alphacoelectric.com]
Sent: Monday, March 27, 2017 3:18 PM

To: undisclosed-recipients:

Subject: 15805 Kensington Palace Ct

See attached contract for the reference property, my client is a cash buyer
and want to close early. | look forward to working with you.

Christine Windle

Dulles Area Association of REALTORS®
21720 Red Rum Drive, #177

Ashburn, VA 20147

Phone: (703) 777-2468

Fax: (703) 771-9787

E-mail: cwindle@dullesarea.com
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Mortgage Payoff Fraud

- Definition

- Fraudster provides false payoff statements to settlement
office that contain wire instructions for criminal’s account
rather than the bank’s account

- Red Flags

- Last-minute or time-limited requests
- Deviations from known processes

- Unusual communication methods

- Offers that are too good to be true

- Inconsistent or false information
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Seller Identification Fraud

- Definition
- Fraudster wrongfully obtains and uses another person’s
personal data in some way that involves fraud or deception
for economic gain
- How does it work?
- Public records searched to identify vacant lots

- Scammer contacts real estate agent to list the property for
sale

- Listing price of the property is below current market value
- Scammer quickly accepts offer with preference for cash sale

- Scanner requests a remote notary signing and impersonates
the notary

- Funds transferred to scammer upon sale
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Wire Fraud Prevention

- Educate your staff and clients
- Multi-factor authentication

- Wire verification products
- CertifID, Closinglock, FundingShield
- Payoff verification products
- CertiflD, Closinglock
- Seller Identification products
- CertifID, Intellicheck, EVS (Electronic Verification Systems)

- Call a known number to confirm all wiring
instructions
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Wire Fraud Rapid Response Plan

- Alert company management.

- Report fraudulent wire transfers to the sending and
receiving banks.

- Report fraudulent wire transfers and attempts to law
enforcement.

- Call the sending bank again to confirm that the recall
request has been processed.

- Inform the parties to the transaction using known,
trusted, phone numbers for verbal verification

Resource: https://www.alta.org/business-
tools/information-security.cfm
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Wire Fraud Rapid Response Plan

- Review your Incident Response Plan to determine if you
need to update passwords, secure hardware, and review
email logs to determine how and when email accounts
were accessed.

- Consider contacting your insurance carrier(s) and outside
legal counsel.

- If funds were wired out of the US, hire an attorney in that
country to help recover funds.

- Document your response using a Response Worksheet

- File a complaint with the FBI’s Internet Crime Complaint
Center (IC3)

Resource: https://www.alta.org/business-tools/information-
security.cfm
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The Closing

- At Closing Seller is to provide as follows:
- Deed
- Seller’s Affidavit of Title
- Organizational Documents (if applicable)
- Documents to Remove Title Exceptions
- 1099
- Signed Settlement Statement

- Other deliveries (tax bills, unexpired warranties, Certificate of
Occupancy, Smoke Detector Certificate, Keys, Security
Codes, Garage Door Remotes, etc.)

- Certificate of Non-Foreign Status
- Inheritance Tax Waiver, if applicable
- Any other documents requested by title company and lender




I ———
The Closing

- At Closing Buyer/Mortgagor would deliver:
- Notice of Settlement
- Mortgagor’s Affidavit of Title

- Execute Lender’s Closing Documents (Note, Mortgage,
other ancillary loan documents)

- Proof of Homeowner’s Insurance

- Funds Due to Seller

- Signed Settlement Statement

- Documents to Remove Title Exceptions

- Bulk Sale Clearance Letter (if applicable)
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Deed

- Grantor/Grantee

- Tenancy

- Consideration

- Tax Map Reference
- Legal Description

- Subject to all easements,
covenants, and restrictions
of record

- Type of Deed
- Bargain and Sale
- Quitclaim

- Acknowledgement
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T
Affidavit of Consideration (Seller)

- Realty Transfer Tax Full
Exemption
- <$100
- Corrective Deed
- Family Transfer
- Conveyance to Heir
- Subject to mortgage box
- Realty Transfer Tax Partial
Exemption
- Senior Citizen
- Blind/Disabled
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Seller’'s Residency Certification

- Seller’'s Name

- Seller’s Forwarding
Address

- Property ldentification

- Consideration

- Seller’s Assurances

- Resident vs. Non-Resident
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- Consideration
- Foreign Status

- Primary Residence vs.

Investment Property
- Exchange of Services

T e r— - —
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FIRPTA

- Parties
- Property
- Forwarding Address

- Certification of foreign vs.

non-foreign

- Foreign person must
withhold percentage of
proceeds
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s
Seller’s Affidavit of Title

- Seller certification e ————

- Property ownership
- No major improvements T et e Ry
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- AHUD-1 can only be used in I
the following scenarios: e
- Home-equity revolving lines of G |==--
credit . S =
- Reverse mortgages e =
- Mortgages secured by a mobile e P
home or dwelling not attached ——_—= S
to land A . ———
- No-interest second mortgages " —— —
made for down-payment e e
assistance, energy efficiency, e B s
or foreclosure e —
- Loans made by persons who s f =
are not considered creditors, —1‘"‘ ==z
because they make five or i E J = ;
fewer mortgages in a year ip_m:?_?i : Eaﬁ_ﬂ"- —_—
- Cash or Commercial == "'“—ui;:d?::_mg__f':_;;l'
Transactions R ryo Sl -




Closing Disclosure Form

- All transactions with a . e s
Residential Mortgage are | ==t - == ==
required to have a e
Closing Disclosure and e — L —
ALTA Settlement === ———
Statement p— e

| e |

- Closing Disclosure gy e o
acknowledgment is only :_"'___EE_—”.. = 2
for receipt of document, e R
not authorization of — === -
disbursement of funds ?—_'-'_ = el
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B
ALTA Settlement Statement

- [temizes all the fees
and charges involved
in the transaction —

- Used in in conjunction ~
with CFPB's Closing
Disclosure

- Provides
acknowledgement of
the disbursement of
funds.
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Post-closing

- Disbursement to all payees according to the Settlement
Statement

- Recording of Documents
- Deed and/or Mortgage
- Discharge of Mortgage or other lien(s)

- Update of title to confirm required documents were
properly recorded

- Confirmation all taxes are paid current
- Confirm that all requirements have been met

- Issuance of policy
- Lenders require the policy to be issued within 30 days of closing
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QUESTIONS?

Janice L. Heinold, Esq.
Raymond Coleman Heinold, LLP
325 New Albany Rd.
Moorestown, NJ 08057
Phone: 856-222-0100
Email: jheinold@rclawnj.com

Lou Hoguet
Fortune Title Agency, Inc.

39 Woodland Road
Roseland, NJ 07068
Phone: (973) 226-6555
Email: lou.hoguet@fortunetitle.com
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Janice L. Heinold, Esq. Bio

Janice’s practice is concentrated in the areas of Real Estate, Civil Litigation, Estate Administration and
Litigation, and Workers’ Compensation. She is admitted to the bars of New Jersey, Pennsylvania, U.S.
District Court for the states of NJ and PA, Federal Third Circuit, and the U.S. Supreme Court.

Janice is an adjunct professor at Rutgers Law School, teaching a Real Estate Law Practicum during
Spring semesters.

Janice appeared before the U.S. Supreme Court as co-counsel in the case of J. McIntyre Machinery,
Ltd. v. Nicasto, 564 U.S. 873 (2011).

Janice served as Chancellor for the Rutgers Law School Camden Alumni Association from 2017-2019.
In 2022, she received the Rutgers Law School Alumni Association’s Nardi Award for service to the Law
School and Community.

Janice served as the Burlington County Trustee for the New Jersey State Bar Association from 2017-
2024, and is currently serving a two-year term on the State Bar Association’s Nominating Committee,
as well as serving on several standing committees.

Janice is currently a trustee of the Burlington County Bar Foundation and Burlington County Bar
Association. She is a past president of the Burlington County Bar Association, a past president of the
Burlington County Bar Foundation, and past Chair of the Burlington County Real Estate Committee,
Worker’'s Compensation Committee, and Technology Committee.

A 1997 graduate of Rutgers Law School, Janice received her undergraduate degree in Business
Administration from The George Washington University in Washington, D.C. From September 1997 —
August 1998, she was law clerk to the Honorable Roger F. Mahon, now deceased, of the Superior
Court of New Jersey in Hunterdon County.
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