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New Jersey Probate and Estate Administration

|. Initiating Administration of a Decedent’s Estate.

A. Gathering and managing information. To properly manage an estate administration,
information regarding the decedent, the decedent’s family members and heirs, and the
decedent’s assets must be gathered and managed. At or prior to the first meeting with
the attorney, the client should be provided with a list of needed information and
documents. Items 1 through 3 in the list below will be required to initiate probate or
an intestate estate administration. While not all of the other documents will be
available prior to the first meeting, the client should be asked to begin gathering the
following:

1. certified copies of the death certificate;
2. the original will and codicils, if any;
3. name, address, phone number, email address, and Social Security number for
decedent’s immediate family members, as well as for each other beneficiary named
in the will;
4. copies of any trusts established by the decedent;
5. copies of any trusts for which decedent served as trustee;
6. copies of account statements for the period which includes date of death for any:
- bank accounts owned by decedent or in joint names with decedent;
- investment accounts owned by decedent or in joint names with
decedent;
- IRA, 401(k), or other retirement plan accounts owned by decedent;
- annuities in name of decedent or owned jointly with decedent;
7. original stock certificates or bonds;
8. life insurance policies and/or premium statements;
9. documentation of any debts of the decedent, including credit card statements;

10. documentation of expenses of decedent’s final illness;

11. documentation of expenses of funeral, repast, burial and monuments;



12. copy of deeds and most recent tax bills for all real property owned by decedent
or in joint names with decedent;

13. copy of any mortgage in decedent’s name and most recent mortgage statement;
14. copy of any insurance policy(ies) for real estate;

15. copy of any leases that decedent was a party to at time of death;

16. location of any safe deposit box held by the decedent;

17. copy of the decedent’s income tax returns (State and Federal) for the past three
years;

18. copy of any gift tax returns filed by the decedent;

19. documentation of any pension or other employment benefits.

B. Governing instruments. Under New Jersey law, a “governing instrument” means a will,
deed, trust, insurance or annuity policy, “pay on death” or “transfer on death” account,
pension, profit-sharing, retirement or similar benefit plan, instrument creating or exercising
a power of appointment or a power of attorney, or a dispositive, appointive or nominative
instrument of any similar type. N.J.S.A. 3B:1-1. To the extent that there are assets in the
decedent’s name which do not pass pursuant to governing instruments, such assets pass
according to intestacy laws. See N.J.S.A. 3B:5-1 et seq.

1. Testate estate. A decedent who leaves a valid will is characterized as having died
testate, and the will governs disposition of the probate estate. The will generally
nominates an individual to serve as Executor of the decedent’s estate. To be
effective to transfer property or to nominate an executor, a will must be admitted to
probate. N.J.S.A. 3B:3-18.

2. Intestate estate. A decedent who dies without a valid will is characterized as
having died intestate. An individual may apply to the Surrogate’s Court for
appointment as Administrator of the decedent’s estate. State law establishes the
priority for issuance of letters of administration as follows: first, to the surviving
spouse or domestic partner if he or she will accept administration; next to remaining
heirs, if any will accept administration; and if none will, then to any person who
will accept administration. N.J.S.A. 3B-10-2.

C. Probate versus non-probate assets. Assets passing pursuant to a decedent’s will are
controlled by the executor and referred to as “probate assets.” Assets passing pursuant
to a governing instrument other than a will pass outside the probate estate, and do not
come into the hands of the executor.




1. Assets passing by operation of law. Assets in joint names with right of
survivorship (and not held by joint owners as tenants in common) pass to surviving
joint owner(s) at the moment of death by operation of law.

2. Assets passing by contract. Assets governed by a contract that provides for
designation of a beneficiary, either named by the contract owner or by terms of the
governing instrument, pass under terms of the contract to the named beneficiary.
Examples of such assets are life insurance policies, retirement plan benefits,
annuities and POD or TOD accounts.

3. Assets passing under the decedent’s will. Assets in a decedent’s sole name,
which do not pass outside of the probate estate by operation of law or contract, pass
under terms of the decedent’s will.

D. Probating a will in New Jersey Surrogate’s Court. Confirmation of New Jersey
domicile of the decedent must be made prior to any estate administration proceedings. The
state of domicile may be determined by the decedent’s voter’s registration, driver’s license,
address on bills, income tax returns, and financial records.

Once New Jersey domicile is established, most wills are admitted to probate in an ex parte
proceeding in the Surrogate’s Court.

1. Determine whether decedent left a valid will over which the Surrogate may
exercise jurisdiction.

2. Determine proper venue for probate. A probate or administration action should
be brought in the county in which the decedent was domiciled at time of death.
N.J.S.A. 3B:3-28; R 4:80-1(c).

3. Determine who will serve as executor or administrator C.T.A.
- Determine whether nominated executor(s) are able and willing to serve.

- Prepare renunciation if nominated executor(s) do not wish to serve;
obtain death certificate of predeceased executor. See R. 4:80-3.

- The executor of the estate of a deceased executor is entitled to be
appointed administrator C.T.A. of the first testator’s estate. See Comment
to R. 4:80-3. The residuary beneficiary(ies) have priority right to
appointment as administrator C.T.A. If there is more than one residuary
beneficiary, each is equally entitled to appointment, and if there is no
residuary bequest, any next of kin may be appointed. See N.J.S.A. 3B:10-
15 et seq.

- If a person seeking appointment as administrator C.T.A. is unable to
obtain renunciations from all persons with superior or equal rights to



appointment, he or she must provide proof that notice of the application has
been given to such other persons. R. 4:80-3(b).

4. Identify decedent’s next of kin. All potential next of kin must be identified on
the application for probate, and must be provided with notice of probate. The
executor must undertake a diligent search for any missing heirs. See N.J.S.A. 3B:5-
5.1.

5. Contact the office of the Surrogate with venue over probate to determine
procedures and requirements for submitting a will for probate, including whether
the executor must appear in person, whether the attorney or the surrogate will
prepare the pleadings, the surrogate’s office hours and locations, and whether an
appointment is required. The websites for the county Surrogate’s Courts are
helpful.

6. If the requirement for posting a bond is not waived by will, prepare and file an
affidavit of the value of the decedent’s personal estate. A surety bond is required
unless waived by provision of the will. N.J.S.A. 3B:15-1. The value of the bond
is calculated based on the value of the probate estate. If a bond is required, the
application for probate must include an affidavit of the value of the probate assets
so the surrogate can set the bond amount. R. 4:80-1(b).

7. File the will and application for probate with the Surrogate’s Court or prepare
and file application for letters of administration C.T.A. if no nominated executor is
able and willing to serve. Many surrogates ask for a Will Fact Sheet to be submitted
together with the application for probate. The information obtained from the client
during the initial meeting should assist you in completion of the Will Fact Sheet.

8. Proof of will. Wills and Codicils should be examined to determine if they are
self-proving. A self-proving will is one where the signatures of the testator and
witnesses are properly notarized in accordance with N.J.S.A. 3B:3-4 or 3B:3-5.

- If will is not self-proved. To probate a will that is not self-proved, at least
one of the witnesses must complete a Witness Proof form stating that the
will is the one signed in his or her presence by the testator.

N.J.S.A. 3B:3-19.

- If the only available witness is not a resident of New Jersey, he or
she may be deposed instead of requiring an appearance before the
Surrogate’s Court. The Surrogate’s office should be contacted to
determine its procedures for deposing an out of state witness. If the
witness resides out of state, the executor may petition the Surrogate
for a commission for an out-of-state officer to take the proof of
witness.



- If all witnesses are deceased, the will may be proved by locating a
person who can acknowledge the signature of a deceased witness.
See R. 4:80-2(b). Alternately, another person present at the will
signing may attest to the witnesses’ signatures.

- If the will is self-proved. If the Will is self-proved, witnesses are not
required to appear before the Surrogate’s courts to testify to their signature.
A will can be self-proved at the time of execution if the will was executed
on or after September 1, 1978, and includes a self-proving affidavit.
N.J.S.A. 3B:3-4. A properly executed will may also be self-proving
following its execution by acknowledgement by the testator and affidavits
of the witnesses attached to the will. N.J.S.A. 3B:3-5. A will acknowledged
in the manner set forth in N.J.S.A. 3B:3-4 or 3B:3-5 may be admitted to
probate by the surrogate without further affidavit, deposition or proof.

9. Determine whether Simple or Solemn Form of Probate is necessary

a) Simple or Common Form of probate requires that the decedent’s original
Last Will and Testament and Codicil(s) and copy of the decedent’s death
certificate be presented together to the Surrogate’s court clerk.

b) Solemn Form of Probate takes place in the Superior Court, Chancery
Division, Probate Part, and is necessary where:

- markings, notations, and/or cross outs have been made on the
original Will;

- original will and/or Codicil(s) are destroyed;

- validity/authentication of the Will and/or Codicil(s) are in dispute;
or

- the Will of a non-resident has not been submitted for probate in
the residential jurisdiction of the decedent before being offered for
probate in New Jersey. See Section |.F.1 of the outline for
application to the Superior Court.

In order to commence a solemn form of probate, an Order to Show
Cause and Verified Complaint must be filed with the Surrogate of
the county of residence of the decedent and all interested parties
should be notified. The Surrogate will serve as the Deputy Clerk of
the Superior Court. The Superior Court Judge will sign the Order to
Show Cause, and direct all interested parties present to be held to
consider the request for probate of the Will and Codicil(s). If no
objections are received, the Court will grant probate. If objections



are received, the Court will hear all objections and then issue an
order granting or denying probate accordingly.

10. Assuming a simple or common form of probate, Executor must appear* before
the Surrogate’s Court to:

- Sign a qualification and verify under oath that he or she will carry out the
responsibilities and duties of executor of the estate by: paying the debts of
the decedent; carrying out the terms of the will; and preparing an inventory
of the estate and any accounting, as required by law.

- Sign a power of attorney under oath agreeing to authorize the Surrogate
to accept service of process related to any claims against the estate or
decedent.

- Pay probate fees, generally in the range of $200 depending on the number
of pages of the will and codicil(s) and the number of short certificates
requested.

*Note, in some counties, the Surrogate’s Court will email the probate
qualification forms for the executor to sign and return to the Court.

E. Contesting Will, Trusts and Other Governing Instruments.

1. Will contests.

- Caveat against the will. Prior to probate, a will may be attacked by filing
a caveat, 1.e., a notice filed with the surrogate which prevents the entry of
judgment of probate until a hearing is held to determine the validity of the
will.

(1) A caveat may be filed only by a party who stands to be
financially injured by probate of the proffered will, generally these
are intestate heirs or beneficiaries under a prior will.

(2) A caveat may be filed at any time following death and before a
judgment of probate has been entered. To allow time for filing a
caveat, there is a waiting period of ten days from the date of death
before a will may be admitted to probate. N.J.S.A. 3B:3-22.

(3) If acaveat has been filed, either the proponent of the will or the
challenger may file a verified complaint and order to show cause in
the Superior Court, Chancery Division, Probate Part, to lift the
caveat or to have the purported will declared invalid.



- Verified Complaint and Order to Show Cause to set aside a will. After a
judgment of probate has been granted, a will may be contested in a summary
action in Superior Court by filing a verified complaint and order to show
cause. R. 4:83-1.

(1) As with a caveat, a complaint to set aside a will may be filed
only by a party injured by probate of the will.

(2) A party challenging probate of a will or grant of letters
testamentary or administration must file a complaint within four
months after probate or grant of letters, unless the challenging party
lives outside New Jersey, in which case the complaint must be filed
within six months. R. 4:85-1.

(3) Pleadings must be filed with the surrogate of the county of venue
as the deputy clerk of the Superior Court. R. 4:83-2.

2. Grounds to contest a will.

- Will not executed in compliance with statutory formalities. If a testator
does not comply with statutory formalities for execution of a will, the will
is null and void on its face, unless it meets the requirements of a holographic
will or other writing intended as a will. See N.J.S.A. 3B:3-3. Statutory
requirements for a valid will:

(1) A will must be in writing, though no specific form is required,
so long as the terms and intent can be gleaned from the writing and
the other statutory formalities of execution have been followed.

(2) A will must be signed by the testator or in the testator’s name
by another individual in the testator’s conscious presence and at the
testator’s direction. N.J.S.A. 3B:3-2. A will not signed by the
testator (or by another at the testator’s direction) is a forgery.
Forgery may also arise if, following execution of the will, pages of
the will are switched with different pages containing different
provisions.

(3) A will must also be signed by at least two individuals, other than
the testator, each of whom signed within a reasonable time after each
witnessed either the signing of the will or the testator’s
acknowledgment of the signature or acknowledgment of the will.
N.J.S.A. 3B:3-2. Any competent person may serve as witness to a
will, N.J.S.A. 3B:3-7, including an interested party, N.J.S.A. 3B:3-
8.



(4) Holographic wills. A will is valid as a writing intended as a will,
whether or not witnessed, if the signature and material portions of
the documents are in the testator’s handwriting. N.J.S.A. 3B:3-2(b).

(5) Writings intended as wills. A documents, or writing added upon
a document, that is not executed in compliance with N.J.S.A. 3B:3-
2, will nevertheless be treated as having been executed in
compliance with the statute if the proponent of the document
establishes by clear and convincing evidence that the decedent
intended the document or writing to constitute: the decedent’s will;
a partial or complete revocation of the will; an addition to or an
alteration of the will; or a partial or complete revival of his formerly
revoked will or portion of the will. N.J.S.A. 3B:3-3.

(6) Mistake. Where the testator did not realize that he or she was
signing a will (i.e. the testator thought he or she was signing another
document), the will is a product of mistake, and not validly
executed.

- Lack of capacity. Any individual 18 years of age or older who is of sound
mind may make a will. N.J.S.A. 3B:3-1. The standard for mental capacity
to make a will in New Jersey is very low. The test is “whether the testator
can comprehend the property he is about to dispose of; the natural objects
of his bounty; the meaning of the business in which he is engaged; the
relation of each of these factors to the others; and the distribution that is
made by the will.” In re Will of Liebl, 260 N.J. Super. 519, 524 (App. Div.
1992), certif. denied, 133 N.J. 432 (1993). The law presumes a testator has
the requisite testamentary capacity, and a party challenging the existence of
capacity has the burden of introducing evidence to rebut that presumption
by clear and convincing evidence. _Ibid.

- Undue influence. Undue influence has been defined as mental, moral or
physical exertion which has destroyed the free agency of the testator by
preventing him or her from following the dictates of his own mind and will
and accepting instead the domination and influence of another. Haynes v.
First Nat’l State Bank, 87 N.J. 163, 176 (1981).

(1) To determine the existence of undue influence, the court will
look to the specific facts and circumstances of each case. In re
Raynold’s Estate, 132 N.J. Eq. 141, 151-52 (Perog. Ct. 1942), aff’d
0.b.133 N.J Esq. 344 (E.&A. 1943) and cases cited therein.

(2) Initially, the burden of proving undue influence lies on the
contestant of the testamentary instrument and must be clearly
established. In re Livingston’s Will, 5 N.J. 65, 71 (1950).
However, a presumption of undue influence arises where the




contestant establishes: a confidential relationship between the
testator and a benefited party; and suspicious circumstances,
however slight they may be. Haynes v. First Nat’l State Bank, 87
N.J. 163, 176-77 (1981). Once a presumption of undue influence
arises, the proponent of the will must rebut that presumption by a
preponderance of the evidence. Ibid.

- Will revoked by the testator. A will, or any part thereof, may be revoked
by: execution of a subsequent will that revokes the prior will expressly or
by inconsistency; or performance of a “revocatory act” on the will (burning,
tearing, canceling, obliterating or destroying), provided the testator
performed such act (or directed another to perform such act) with intent to
revoke the will. N.J.S.A. 3B:3-13.

- Fraud. Fraud in execution may exist if the testator was intentionally
misled by another’s representation to believe that the document he or she
was signing was not a will or if language is included in the document other
than that which the testator thought was included. Clapp & Black, 5 New
Jersey Practice, Will and Administration 62. Fraud in inducement arises
when a fraudulent motive exists inducing a testamentary gift. See
Griffinger & Cullum, New Jersey Estate Litigation 85-3:3.4, citing Dries’
Case, 69 N.J. Eq. 475 (Prerog. Ct. 1903).

F. Probating a will in Superior Court. The Superior Court has jurisdiction over probate and
administration proceedings when the Surrogate’s Court does not.

1. The Surrogate’s Court may not proceed with probate when:

a caveat has been filed;

doubt arises on the face of the will;

the will has been lost or destroyed;

application is to probate a writing intended as a will, but is not a valid
will;

application is for appointment of an administrator pendente lite;

application is for appointment of a limited administrator;

a dispute arises before the surrogate as to any matter; or

the surrogate’s court certifies the case to be of doubt or difficulty.

R. 4:82.
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2. An action is commenced in Superior Court in summary fashion by filing a
verified complaint and an order to show cause. R. 4:83-1. The complaint must be
served on all parties. R. 4:67-2. If the court is satisfied with the papers, it will order
any opposing parties to show cause why the requested relief should not be granted.

G. Initiating administration of an intestate’s estate.

1. Determine who has right to receive letters of administration.

- Letters of administration are granted according to the following list of
priority:

(1) surviving spouse or domestic partner;
(2) children;

(3) parents;

(4) brothers and sisters;

(5) nearest next of kin;

(6) any other person as will accept the administration, including
creditors.

N.J.S.A. 3B:10-2.

- Heirs within a class have equal standing to be appointed. Obtain and file
a renunciation from persons with the highest priority who do not wish to serve. See
R. 4:80-3. If renunciations can not be obtained from those with a right equal or
superior to the individual seeking letters of administration, that individual must give
notice to all persons with a superior or equal right to serve. Notice must be sent to
such other persons at least 10 days prior to the application for letters, or 60 days for
any who live outside New Jersey. Proof of mailing must be filed with the surrogate
along with copies of the notice sent. R. 4:80-3(b).

2. Identify decedent’s next of kin and calculate intestate shares of next of kin. See
N.J.S.A 3B:5-1 et seq.

- Intestate share of surviving spouse or domestic partner:

(1) If no descendant or parent survives the decedent, or if all of
decedent’s surviving descendants are also descendants of his or her
spouse or domestic partner and the spouse or partner has no other
descendants, the spouse or partner receives the entire estate.
N.J.S.A. 3B:5-3a.

11



(2) If a parent survives, but no descendants survive, the spouse or
domestic partner receives the first 25% of the estate (but not less
than $50,000, or more than $200,000), and 75% of the balance.
N.J.S.A. 3B:5-3b.

(3) If all of decedent’s descendants are also descendants of the
surviving spouse or domestic partner, and spouse or partner has
other descendants, the spouse or partner receives the first 25% of the
estate (but not less than $50,000, or more than $200,000), and 50%
of the balance. N.J.S.A. 3B:5-3c(1).

(4) If any descendant of the decedent is not a descendant of the
surviving spouse or partner, the spouse or partner receives the first
25% of the estate (but not less than $50,000, or more than $200,000),
and 50% of the balance. N.J.S.A. 3B:5-3c(2).

- Shares of other heirs, i.e., whatever does not pass to a surviving spouse or
domestic partner:

(1) Descendants by representation, if any. N.J.S.A. 3B:5-4a.

(2) If no descendants, then to decedent’s parents equally, or the
survivor of them. N.J.S.A. 3B:5-4b.

(3) If no surviving descendants or parents, then to descendants of
decedent’s parents by representation. N.J.S.A. 3B:5-4c.

(4) If parents leave no descendants, then one-half to maternal
grandparents or their descendants, and one-half to paternal
grandparents or their descendants (descendants of grandparents take
by representation). If there is no surviving grandparent or
descendant of a grandparent on one side of the family (maternal or
paternal), then the entire estate passes to the other side. N.J.S.A
3B:5-4d, -4e.

(5) If there are no surviving descendants of grandparents, then the
decedent’s step-children (or their descendants) take by
representation. N.J.S.A. 3B:5-4f.

(6) Representation is defined by statute as being “per capita at each
generation,” meaning that property is divided into as many equal
shares as there are surviving descendants in the generation nearest
to the decedent (or his or her parents or grandparents) that contains
one or more surviving descendants. N.J.S.A. 3B:1-2.
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(7) An heir must survive the decedent by 120 hours to take a share
of the estate by intestate succession. N.J.S.A. 3B:5-1.

3. Contact the office of the surrogate to determine procedures and requirements for
application for intestate administration.

4. File application for administration, with attachments and fees, in Surrogate’s
Court. Required attachments include a certified copy of the death certificate, an
affidavit setting forth the value of the estate (if a bond is required), renunciations
from heirs with equal or greater priority to letters of administration than the
applicant.

5. Applicant for Letters of Administration must appear before the Surrogate’s
Court to:

- sign a qualification and verify under oath that he or she will carry out the
responsibilities and duties of administrator by paying the debts of the
decedent, carrying out distribution pursuant to laws of intestacy, and
preparing an inventory of the estate and any accounting as required by law.

- sign a power of attorney under oath agreeing to authorize the Surrogate to
accept service of process related to any claims against the estate of decedent.

- pay probate fees.

6. Determine whether surety bond is required. A bond must generally be posted
by the intended administrator. N.J.S.A. 3B:15-1c. However, this requirement is
waived if the entire estate passes to a surviving spouse or domestic partner, and the
spouse or partner will be appointed administrator. 1f bond is required, its value will
be based on the value of the decedent’s intestate estate, i.e., not including assets
passing outside of the estate. A surety bond may be obtained from various bonding
companies. The annual premium for the bond must be paid each year that the
intestate estate remains open.

7. Upon appointment as administrator of the estate, the applicant will execute the
Application for Administration and the Authorization to Accept Services of Process
and Qualification of Administrator. The Surrogate will then issue the Letters of
Administration.

8. Administration C.T.A. (cum testamento annexo).

This process is used when

- executor not named in the testamentary documentation; or
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- original named executor has failed or ceased to serve and no successor has
been named in testamentary writings;

The procedure is roughly the same as a general Administration Probate process,
however, original Wills and Codicil(s) are presented to the Surrogate.

Residuary beneficiaries provided by the will grant the order of priority entitled to
serve. Residuary beneficiaries are first entitled, provided that they are named and
agree to serve. Decedent’s next of kin are eligible to serve in the order of general
Administration, if no residuary beneficiaries are named, or named and decline to
serve.

If the administrator C.T.A. fails or ceases to serve, Substitute Administration C.T.A.
process may be necessary.

9. Administration Ad Proquendum.

This process involves the limited appointment of an estate representative to serve
the purpose of pursuing a wrongful death action on behalf of the decedent. The
procedure of this form of administration probate is roughly the same as the general
administration process, however, no bond is required.

10. Temporary Administration.

Temporary Administration is granted to an administrator for a limited amount of
time. This form of probate is usually necessary to appoint an individual to preserve
the decedent’s assets where there is a contest of the Will.

H. Settling a small estate without administration. Where the total value of an intestate
estate does not exceed $50,000, the surviving spouse, civil union partner or domestic
partner, upon execution of an affidavit, shall be entitled to all of the decedent’s assets
without administration, and the assets of the estate up to $10,000 shall be free from all
debts of the intestate. N.J.S.A. 3B:10-3. A similar procedure is available for an intestate
estate where the decedent is not survived by a spouse, civil union partner or domestic
partner, and the aggregate assets are no more than $20,000. N.J.S.A. 3B:10-4.

1. Affidavit in Lieu of Administration where decedent is survived by spouse, civil
union partner or domestic partner. An affidavit, accompanied by a filing fee, must be filed
with the surrogate for the county where decedent was domiciled at date of death. The
affidavit should set forth a statement that the applicant is the surviving spouse, civil union
partner or domestic partner; provide a list of decedent’s assets with their location and
values; statement that assets are no more than $50,000 in aggregate; decedent’s address at
date of death. See N.J.S.A. 3B:10-3, N.J.S.A. 22A:2-30.

2. Affidavit in Lieu of Administration where decedent is not survived by spouse,
civil union partner or domestic partner. An affidavit, accompanied by a filing fee, must be
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filed with the surrogate for the county where decedent was domiciled at date of death. The
affidavit should set forth a list of decedent’s assets with their location and values;
decedent’s address at date of death; names and addresses and relationship of all decedent’s
heirs; statement that decedent’s assets are no more than $20,000 in aggregate. See N.J.S.A.
3B:10-4, N.J.S.A. 22A:2-30. If the applicant for administration does not have priority for
appointment (same order of priority as for appointment of letters of administration), he or
she must have consent of all those with equal or greater priority or have given notice to
them of the application. N.J.S.A. 3B:10-4.

I. Preparing and serving Notice of Probate.

1. Within 60 days of probate of a will, the representative of the estate must mail
notice to all beneficiaries under the will and to all heirs at law that the will has been
probated, the place and date of probate, the name and address of the executor, and
a statement that a copy of the will shall be furnished upon request (or a copy of the
will may be sent with the Notice of Probate). If the names and addresses of all
interested parties cannot be determined, then a Notice of Probate of the will must
be published in the newspaper. R. 4:80-6.

2. Where by the terms of the will property will pass to a charity, Notice of Probate
and a copy of the will must be provided to the Attorney General. R. 4:80-6.

3. Proof of notice of the mailing must be filed with the Surrogate within 10 days
thereafter, R. 4:80-6.

J. Opening the estate.

1. Advise the personal representative of his or her responsibilities, duties and
powers. At the initial conference with the personal representative, the attorney
should review the responsibilities, duties and powers attendant to the office of
personal representative.

- Responsibilities of personal representative. The job of a personal
representative is of limited duration, generally lasting one to two years. The
personal representative is responsible for locating and probating the
decedent’s will, if any, identifying the estate beneficiaries and heirs,
marshalling and making an inventory of the decedent’s assets, settling the
decedent’s debts and providing for payment of the expenses of
administering the estate, filing any required income and death tax returns,
preparing an accounting, and distributing remaining assets pursuant to terms
of the will or the laws regarding intestate succession. The personal
representative must act as expeditiously and efficiently as is consistent with
the best interests of the estate. N.J.S.A. 3B:10-23, 10-28. The responsibility
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of the personal representative commences upon his/her appointment by the
Surrogate.

- Standard of care. Except as otherwise provided in the will, a personal
representative must deal with the assets of the estate using the same
standards as would be observed by a prudent person dealing with the
property of another and if the personal representative has special skills or is
named personal representative based on representation of special skills or
expertise, he or she is under a duty to use those skills. N.J.S.A. 3B:10-36.

- Power of fiduciaries. Except as otherwise provided in the will, a personal
representative has powers as set forth in N.J.S.A. 3B:14-23. Further, a court
may authorize a personal representative to exercise any other power which
may, in the judgment of the court, be necessary for proper administration of
the estate. N.J.S.A. 3B:14-24.

2. Notify the IRS of Death:

- File Form SS-4, Application for Employer Identification Number, with
the IRS either by mail, fax or online.

- File Form 56, Notice of Fiduciary Relationship, with the IRS Service
Center where the decedent was required to file income tax returns.

3. Determine and diary key dates and deadlines for estate:

- Taxable year for estate. An estate’s tax year may be a fiscal or calendar
year and may be chosen based on which is most advantageous for the estate
and its beneficiaries. In either case the first taxable year begins on the day
following the decedent’s date of death.

- Date for filing decedent’s final income tax returns. In consultation with
the attorney, the executor must determine who will prepare any of the
decedent’s state and federal income tax returns which must be filed
following decedent’s death. The executor is responsible for filing the
decedent’s final tax return covering the taxable year beginning on January
1 of the year of decedent’s death and ending on date of death. In addition,
the executor may be responsible for filing a tax return for the prior year, if
that return was not filed before decedent’s death.

- Date for filing Federal Gift Tax returns, if required.

- Date for filing Federal Estate Tax Return, if required.
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For decedents dying during 2025 with a gross estate of $13,990,000
or greater, an estate tax return must be filed and tax must be paid
within nine months following date of death; a six-month extension
may be requested for filing the return.

- Alternate valuation date for Estate Tax purposes, IRC 82032, is the date
6 months after date of death for property not disposed of prior to that time.
The alternate valuation date for any property disposed of within the 6 month
period is the date on which the property was distributed, sold, exchanged or
otherwise disposed of. If an election is made to use the alternate valuation
date, that date must be used for valuing all assets of the estate for federal
estate tax purposes.

- Date for filing New Jersey Estate Tax Return, if required. There is no
New Jersey estate tax for decedents dying January 1, 2018 or after. For
estates of decedents dying prior to January 1, 2018 which are required to
file a state estate tax return, the due date is nine months after the date of
death.

- Date for filing New Jersey Inheritance Tax Return, if required. An
Inheritance Tax return is required for an estate with transfers in excess of
$499 to non-Class A beneficiaries. The return is due eight months after
date of death. N.J.A.C. 18:26-9.9.

- Date for disclaiming assets. For a disclaimer to be a “qualified
disclaimer” under IRC 8 2518, assets must be disclaimed within 9 months
of date of death and prior to the disclaimant receiving or taking possession
of the property to be disclaimed (including income therefrom). New Jersey
does not have a deadline for filing disclaimers. Nonetheless, the 9 month
federal deadline should be kept in mind.

- Dates for filing fiduciary income tax returns. A federal Form 1041,
Fiduciary Income Tax Return, must be filed for any fiscal year of an estate
which has $600 or more of gross income, or which has a beneficiary who is
a non-resident alien. A New Jersey Fiduciary Income Tax Return must be
prepared and filed if the estate’s gross income exceeds $10,000.

- Dates relevant to distribution of decedent’s retirement plan assets, €.9.
December 31 of year of decedent’s death is the last date for distribution of
required minimum distributions from decedent’s qualified retirement plan,
if in pay status; September 30 of the calendar year following death is the
deadline for establishing separate accounts when multiple beneficiaries are
named on the account; October 31 of calendar year following year of death
is the deadline to provide required trust documentation to plan custodian or
trustee for a plan payable to a trust; December 31 of calendar year following
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year of death is the deadline for a designated beneficiary to begin taking
distributions over the applicable distribution period.

4. Open bank and investment accounts, as appropriate, in the name of the estate,
using letters testamentary or letters of administration and the taxpayer identification
number issued to the estate.

- The personal representative should open an account titled in the name of
the estate. All income received by the estate, including any checks payable to the
decedent and not cashed prior to death, should be deposited into the estate’s
account. Expenses of administering the estate should be paid from the estate
account.

- Any investment account in the decedent’s name should be re-titled to an
account in the name of the estate.

- The personal representative has a duty to the beneficiaries, the tax
authorities and the court to maintain a proper accounting of property that comes
into his or her hands, what is paid to creditors, and how the remaining funds are
distributed. Maintenance of a separate bank account for the estate will facilitate
keeping track of estate income and expenses.

- Account statements for the estate accounts should be sent to the personal
representative, with duplicate copies sent to the attorney for use in preparing the
estate accounting.

Il. Administering the Estate.

A. Prepare Inventory of Decedent’s Assets. The personal representative is responsible for
determining the existence, location and value of all of the decedent’s assets and liabilities.
For tax purposes, this includes non-probate assets as well as those that come into the hands
of the executor. The personal representative, or the attorney on his or her behalf, should
prepare a detailed inventory of the estate’s assets and liabilities. The decedent’s income
tax returns for three to five years prior to death are often a useful source of information
regarding decedent’s assets. At the very least, New Jersey requires a copy of the decedent’s
last full year’s income tax return to accompany the filing of the New Jersey estate and/or
inheritance tax return.

1. Bank accounts owned individually or in joint names. The personal representative
or attorney should write to each financial institution to confirm title and ascertain
the date of death value of each account.

2. IRA, 401(k), or other retirement plan accounts. In addition to valuing assets in
decedent’s retirement plan or account, the personal representative must determine
whether beneficiaries have been designated either by the decedent or under terms
of the governing instrument.
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3. Annuities owned individually or in joint names.

4. Stocks, bonds, mutual funds, and other investment assets. For tax purposes,
stocks, bonds or other investment assets held in a decedent’s account at a financial
institution must be individually valued as of date of death.

5. Closely held business interests. Appraisals should be obtained for securities that
were closely held or not publicly traded.

6. Life insurance policies. A Form 712 should be obtained from the life insurance
company.

7. Credit card companies, mortgage companies, and other known creditors of the
decedent should be advised of the death and asked to verify decedent’s debts as of
date of death.

8. Real estate. Copies of deed and most recent tax bills for all real property owned
by decedent or in joint names with decedent should be obtained from the executor.
An appraisal or realtor’s market evaluation of the property should be obtained to
ascertain date of death value.

9. Tangible personalty. Appraisals should be obtained of any valuable personal
property, including jewelry, antiques, art work, collectibles and silverware.
Jewelry, as well as important paperwork, such as stock certificates and deeds, are
often kept in a safe deposit box. The personal representative should ask the
decedent’s family and inquire at banks where the decedent did business to
determine whether a safe deposit box was maintained.

B. Secure property and businesses of the decedent.

1. Real estate. The personal representative has the right and duty to take possession
of the decedent’s property in order to secure it. The personal representative should
take such steps as are necessary to protect the estate’s real estate and any personal
property in it. The personal representative should arrange for continued upkeep of
the property and see that the property and contents are properly secured. N.J.S.A.
3B:10-29.

2. Businesses. The personal representative has the right and duty to conduct any
business of the decedent for so long as the personal representative deems advisable
and advantageous for the estate and its beneficiaries. N.J.S.A. 3B:14-23(v).
Subject to instructions as set forth in the will, the personal representative may
decide to continue the business for some period of time, prior to a decision to close
or sell it. In any event, the personal representative should investigate and handle
any tax reporting and/or payment requirements associated with decedent’s
business.
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3. New Jersey Prudent Investor Act. As noted above, bank and investment
accounts in the decedent’s name should be re-titled to the name of the estate.

- Unless the will or other governing instrument specifies another investment
standard to be followed, a fiduciary has a duty to the beneficiaries to comply
with the New Jersey Prudent Investor Act, N.J.S.A. 2B:20-11.1 et seq. A
personal representative who fails to adhere to the New Jersey Prudent
Investor Act may be liable for unreasonable losses incurred by the estate.
Within six months after acceptance of assets, the personal representative
must review the assets and determine which assets should be retained or
disposed of to bring the portfolio into compliance with the provisions of the
Act. N.J.S.A. 3B:20-11.7.

- A personal representative may delegate his or her investment and
management functions, but must exercise reasonable care, skill and caution
when doing so. N.J.S.A. 3B:20-11.10.

C. Determine priority of debts and expenses. The personal representative has a duty to
pay reasonable funeral and administration expenses and decedent’s debts from the assets
of the estate. Such debts and expenses must be paid before the estate assets may be
distributed to the beneficiaries (although partial distributions may be made if the personal
representative retains sufficient assets to satisfy anticipated claims).

1. Creditors must present the amount and particulars of any claim against the estate
to the personal representative in writing and under oath within nine months from
date of death. N.J.S.A. 3B:22-4. If a personal representative distributes property
to beneficiaries within the nine month period leaving insufficient assets to satisfy
all claims presented within that period, the personal representative may be
personally liable up to the value of the property distributed. Accordingly, a
fiduciary should wait until the end of the nine month period before distributing the
estate to beneficiaries.

- A creditor that fails to present its claims within the nine month period is
not absolutely barred from proceeding against the estate. If assets
remaining in the estate exceed the value of the claim, the creditor may
present the claim at any time prior to full distribution of the assets. N.J.S.A.
3B:22-10.

- The personal representative has three months following presentation of a
claim to allow or dispute it, and must give notice to the creditor of same.
N.J.S.A. 3B:22-7.

2. Determine whether bequests must abate to satisfy claims and whether estate is
insolvent. If the estate has insufficient assets to satisfy all debts and expenses, as
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well as bequests under the will, then unless the will or other governing instrument
provides otherwise, the property in the estate abates in the following order:

first, property passing by intestacy;

then, residuary devises;

general devises; and

specific devises.

Within each class, devises abate in proportion to the amounts that would have
passed to each beneficiary in the absence of abatement. N.J.S.A. 3B:23-12.

3. Determine which claims have priority if estate is insolvent. The statute sets forth
the following priority of payment of debts and expenses of a decedent’s estate:

- Reasonable funeral expenses;

- Costs and expenses of administration, such as executor’s commissions,
appraisal fees, and legal fees;

- Debts for the reasonable value of services rendered to the decedent by the
Office of Public Guardian for Elderly Adults;

- Reasonable medical and hospital expenses of the last illness of the
decedent, including compensation of persons attending him or her;

- Judgment entered against the decedent according to the priorities of their
respective entries; and

- All other claims.

Creditors within a category have no preference over a claim within the same class.
N.J.S.A. 3B:22-2,-32.

4. Consider claims for dower and curtesy in real property or elective share.

- A statutory right of dower and curtesy provides a surviving spouse with a
life estate in one-half of all real property owned by the decedent spouse at
the time of death, provided that the property was acquired prior to May 28,
1980 and the spouses were married prior to that time. A right to dower or
curtesy may be waived. N.J.S.A. 3B:28-1.

- A surviving spouse or domestic partner may be entitled to exercise a right
of election against a decedent’s estate. N.J.S.A. 3B:8-1. The elective share
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equals one-third of the “augmented estate.” Calculation of the augmented
estate is according to a statutory formula. See N.J.S.A. 3B:8-1,-5,-6. To
determine whether an elective share should be claimed, the value of one-
third share of the augmented estate must be compared to the value of all
assets passing to the surviving spouse.

D. Analyze and implement post-mortem estate and tax planning.

1. Post mortem tax planning. Certain post-mortem measures are available to reduce
or eliminate federal or state death taxes, even for a decedent who did no estate
planning during his or her life or one whose planning was inadequate or in error.
Consideration should be given early in the estate administration to:

- New Jersey and Federal Estate Tax Exemptions

- New Jersey: prior to 2017=$675,000; for 2017=$2,000,000; after
2017=estate tax is eliminated

. Federal (2025) =$13,990,000

- Alternate valuation, IRC §2032

-Ability to value estate property as of the date six (6) months
following death (or as of the date of disposition, in certain cases).

-Election can only be made if it decreases both (i) the value of the
taxable estate and (ii) the estate tax/GST due. Must elect over all
estate property, cannot go item by item.

- Qualified disclaimer IRC §2518;

- Common scenario: spouse disclaims property in order to increase
the value of the taxable estate up to the state or federal exemption.

- Deceased spouse’s unused exclusion (“DSUE”) Election.

Commonly referred to as “portability” of the federal estate tax
exemption between spouses. A surviving spouse can use his or her
deceased spouse’s unused exemption amount if the surviving spouse
timely files a federal estate tax return for the deceased spouse’s
estate.

- Partial Qualified Terminable Interest Property (“QTIP”) Election, IRC
82056 (b)(7)(B)(iv);
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- Elect QTIP over a portion of a trust in order to secure the marital
deduction, often to reduce the value of the taxable estate down to the
state or federal exemption.

- Deduction of expenses on Federal Estate Tax return, Form 706, or
Fiduciary Income Tax return, Form 1041;

- Generally cannot deduct expenses on both forms. Compare tax
savings (estate tax vs. income tax).

- Deferral of estate tax on closely held business, IRC 8§6166;

- If the gross estate of a decedent who was a citizen or resident of
the United States at the date of death includes the value of an interest
in a closely held business, and the value of the interest exceeds 35%
of the adjusted gross estate, the executor may elect to pay part or all
of the estate tax in up to ten equal installments.

Maximum amount of tax payable in installments under this
provision is the amount that bears the same ratio to the estate tax
less credits as the value of the closely held business bears to the
adjusted gross estate.

- Election must be made on timely filed Form 706 (with extensions).
First payment must be within 5 years of tax payment due date
(interest runs in the meantime), the principal/interest payments may
be made annually for up to 10 years.

2. Requirements for qualified disclaimer. In addition to facilitating post-mortem
tax planning, disclaimers may provide a means of correcting mistakes in asset
titling or beneficiary designations. If a disclaimer of property passing from a
decedent is to be a qualified one under IRC 82518, it must meet all of the following
requirements:

- The disclaimer must be unconditional, irrevocable and in writing.

- The disclaimer must be delivered within 9 months of the date of death, or
within 9 months of when the beneficiary reaches age 21.

- The disclaimant must not have accepted the asset or any of its benefits.
(1) Acceptance of income from the property constitutes acceptance.

(2) Exercise of control over the assets constitutes acceptance. This
includes directing investment changes.
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(3) Receipt of consideration constitutes acceptance.

- The disclaimer must be delivered to the transferor and filed with the
Surrogate having jurisdiction over the estate.

- The disclaimed property must pass to someone other than the disclaimant
as a result of the disclaimer.

- The disclaimed property must pass without any direction on the part of
the disclaimant.

To advise beneficiaries of their options regarding disclaimers, an inventory and
valuation of the decedent’s assets should be completed and the terms and conditions
of the will or other governing documents reviewed. The estate planning of the
potential disclaimants and those persons who would receive property as a result of
a proposed disclaimer should also be considered. Care must be taken to avoid any
acceptance of benefits by a potential disclaimant that would preclude a later
disclaimer. Finally, beneficiaries with an interest in the estate must be identified in
order to notify them of their respective interests and give them the opportunity to
exercise their right to disclaim.

E. New Jersey Inheritance/Estate Tax Waivers. The New Jersey Inheritance and Estate
taxes are liens against the decedent’s assets. As such, the transfer of such assets out of the
estate is subject to the written consent of the Director (i.e. Waivers), or pursuant to such
rules as the Director may prescribe. Waivers are typically issued upon the closing of the
New Jersey inheritance and/or estate tax proceeding.

1. Forms L-8, L-9 and L-9A only available in limited circumstances.

- Form L-8 is an affidavit and self-executing waiver for non-real estate
investments (New Jersey bank accounts, brokerage accounts, stock in New
Jersey corporations and New Jersey investment bonds). Form L-8 can not
be used to release an asset to a beneficiary who is not a Class A beneficiary.
In addition, Form L-8 can not be used if any of the assets to be released pass
into or through a trust. However, for purposes of the Form, a trust in the
will for the benefit of a minor child until the child attains a certain age is
not considered a trust.

- Form L-9 and L-9A are similar waivers for real estate. Form L-9A is for
dates of death before January 1, 2018. Form L-9 is for dates of death
January 1, 2018 and after. For both Forms, all beneficiaries of the estate
must be Class A beneficiaries.

2. If waivers are needed sooner, Form L-4. If a personal representative needs a
waiver as soon as possible (for example, to sell a piece of the decedent’s real
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property without necessitating the escrow of proceeds), the personal representative
may file a Form L-4 requesting waivers allowing the transfer of certain property.

- The Form L-4 contains a listing of the known assets, estimated values,
etc... Must demonstrate to the state that assets securing the potential tax
will remain subject to the state’s control.

3. For cash now, the Blanket Waiver. For immediate cash needs, a banking
institution, trust company or safe deposit company organized under the laws of NJ,
a national bank operating in NJ, a building and loan or savings and loan association
organized in NJ, a credit union chartered by the United States and operating in NJ,
a corporation or person may release without a tax waiver any amount up to 50
percent of the entire amount of funds on hand to a personal representative. N.J.A.C.
18:26-11.16.

- In addition to the 50% that it may release pursuant to the blanket waiver,
the institution can also pay a decedent’s outstanding checks for up to 10
days after death, and may make payments of New Jersey Estate/Inheritance
tax directly to the state.

4. Other exceptions to the waiver requirement.

Transfer to a savings account in the same bank.

Transfer from fiduciary to fiduciary (upon death of the first).

Transfer of a partnership interest.

Transfer of intangible or tangible personal property.

- Transfer of assets held by a nonresident custodian (for a resident or
nonresident decedent).

- Transfer of collateral for liquidation of a decedent’s loan.

- Transfer of trust property (including revocable trusts).

- Release of safe deposit box contents.

F. Disposition of non-probate assets. Although non-probate assets pass outside of the will

by operation of law or contract, the executor is often involved in facilitating transfer of
such assets to beneficiary(ies). Further, because non-probate assets are included in the
decedent’s estate for estate and inheritance tax purposes, depending on the terms of the will
and the value of probate assets available to pay death taxes, the executor may be required
to collect from a recipient funds with which to pay all or a portion of the death taxes.
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1. Assets held in joint names with decedent.

- Bank accounts. Although joint bank accounts with a right of
survivorship pass by operation of law to the surviving joint owner at the
moment of death, financial institutions will often freeze one-half of the
assets in a joint account (the blanket waiver) to insure that sufficient
assets are available to pay death taxes. To remove the freeze, first check
eligibility for Form L-8. If Form L-8 can not be used, then a tax waiver
must be obtained from the Division of Taxation and submitted to the
bank before the freeze will be removed.

Securities. To release jointly held securities, a surviving joint owner must
submit a copy of the death certificate and a Form L-8 or tax waiver to the
investment firm or transfer agent.

- Real estate. Where property was held by the decedent and his or her
spouse as tenants by the entireties, it is not necessary to retitle the
property after the first death. However, it is still advisable to prepare a
new deed acknowledging sole ownership in the name of a surviving
joint tenant to facilitate a future transfer or mortgage of the property.
Check Form L-9 and Form L-9A for eligibility requirements.

2. Life insurance and annuities. An insurance company must be provided with a
copy of the death certificate, and generally its own claim form which must be
completed for the named beneficiary to claim proceeds of a life insurance policy or
annuity contract. The insurance company may refuse to discuss the claim with an
executor who is not also a policy beneficiary. If necessary, the executor may obtain
authorization from the beneficiary to enable him or her to act on behalf of the
beneficiary to facilitate payment of the policy proceeds.

3. Qualified retirement plan accounts. Individual retirement accounts, 401(k)
plan accounts and other retirement plan assets are payable to one or more
beneficiaries designated by the account owner or plan participant, or if none, then
according to terms of the contract governing the account. There are significant
income and transfer tax issues to be considered in determining how qualified plan
assets should be distributed following the account owner’s death. Dates by which
key decisions must be made are referenced earlier in this outline.

G. Preparation and filing of Federal Estate Tax Return. The DSUE can be used by a

surviving spouse only if the surviving spouse files a federal estate tax return for the
deceased spouse’s estate. The surviving spouse has five years from the deceased spouse’s
date of death to file the return, but only if the return is not otherwise required to be filed.
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Rev. Proc. 2022-32. If an estate tax return is required to be filed, the filing must be timely
in order to get the DSUE.

H. Preparation and filing of New Jersey Estate Tax Return. For decedents who died in
2017, a New Jersey Estate Tax Return must be filed if the decedent’s gross estate exceeded
$2,000,000 as determined in accordance with the provisions of the Internal Revenue Code
in effect on January 1, 2017. For decedents who died prior to 2017, a New Jersey Estate
Tax Return must be filed if the decedent’s gross estate plus adjusted taxable gifts exceeds
$675,000. The estate tax return must be filed within nine months of the date of decedent’s
death. Additionally, a copy of any Federal estate tax return filed or required to be filed
must be submitted to the Division of Taxation within 30 days of the date it is filed with the
IRS and a copy of any communication received from the Federal government must be
submitted within 30 days of its receipt from the IRS. There is no estate tax for decedents
who die after December 31, 2017.

I. Preparation and filing of New Jersey Inheritance Tax Return. The New Jersey Transfer
Inheritance Tax is imposed on a transferee’s right of succession to property transferred by
a decedent. The amount of tax is determined based on the relationship of the beneficiary
to the decedent and the value of the property transferred. A New Jersey Inheritance Tax
Resident Return (Form IT-R) must be filed within 8 months of date of death for all resident
decedents who transferred real or tangible personal property in New Jersey or intangible
property wherever located to non-“Class A” beneficiaries. There are four classes of
transferees for purpose of computing the inheritance tax:

1. “Class A” transferees are: a decedent’s parents, grandparents, spouse, civil
union partner or domestic partner, a decedent’s children, whether natural or legally
adopted, the descendants of a decedent’s children, and a decedent’s stepchild or a
child to whom the decedent acted as the mutually acknowledged parent. Transfers
to Class A transferees are entirely exempt from the tax. N.J.A.C. 18:26-1.1.

2. “Class C” transferees are: a decedent’s brother or sister, a spouse of a
decedent’s child. N.J.A.C. 18:26-1.1. Transfers in excess of $25,000 to Class C
beneficiaries are subject to tax at rates ranging from 11% to 16%. N.J.A.C. 18:26-
2.7.

3. “Class E” transferees are: the State of New Jersey or any political
subdivision thereof; or certain charitable or nonprofit institutions such as an
educational institution, church, hospital, orphan asylum, public library or Bible and
tract society or trust for any institution or organization organized and operated
exclusively for religious, charitable, benevolent, scientific, literary or education
purposes, if no part of the net earnings benefits any private stockholder, individual
or corporation. N.J.A.C. 18:26-1.1. Transfers to Class E transferees are entirely
exempt from the tax. N.J.A.C. 18:26-1.1.

4. “Class D" transferees are: any transferees not classified as Class A, C or E
beneficiaries. N.J.A.C. 18:26-1.1. There is no exemption amount for Class D
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beneficiaries, and tax is imposed on all transfers at 15% or 16% depending on the
amount of the transfer. N.J.A.C. 18:26-2.8. Note that Class D beneficiaries
include the children of a decedent’s stepchild.

. Finalizing the Estate Administration.

A. Accounting. An estate accounting provides a record of all assets that came into the
hands of the executor, amounts paid by the executor for decedent’s debts, expenses of
administration, appreciation and depreciation of estate assets, income earned, and distributions
made or proposed to be made. The account also seeks approval for payment of the executor’s fees.

1. Informal accounting. Most estates are settled by approval of an informal
accounting prepared by the personal representative. An informal accounting
generally includes the same information as would be contained in a formal
accounting, but rather than seeking court approval for the account, the personal
representative submits the account to all interested parties for review, and seeks
their approval and consent of the account and waiver of a formal accounting. See
N.J.S.A. 3B:17-1. An informal accounting will not be permitted if all beneficiaries
are not of age and competent to consent.

2. Formal accounting. If all interested parties do not agree to waive a formal
accounting and approve the accounting prepared by the personal representative,
then the representative must bring an action in Superior Court, Chancery Division,
to formally settle his or her account. The action is commenced by the fiduciary
filing a verified complaint and order to show cause why the account should not be
settled. The complaint and order to show cause must be filed at least 20 days prior
to the day on which the account is to be settled, R. 4:87-2, and must be served on
all interested parties, R. 4:87-4(a). The complaint must also request allowance for
payment of commissions and fees. R. 4:87-2. The court rules provide specific
guidelines for preparing the account. R. 4:87-3.

B. Distributing the estate.

1. Timing issues in connection with distributions:

- Creditors have nine months from the date of a decedent’s death to bring
a claim against the estate, N.J.S.A. 3B:22-4, and, accordingly, a
personal representative should wait until expiration of the nine-month
period before distributing the estate to beneficiaries.

- Distribution of an intestate estate can not be made until one year after
the grant of letters of administration. N.J.S.A. 3B:23-18.
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- Unless waived by the will or by court, a general pecuniary devise bears
interest beginning one year after appointment of the executor, if the
devise has not been paid prior to that time. N.J.S.A. 3B:23-11.

- Final distributions should not be made until all debts of the decedent
have been paid and estate and inheritance tax closing letters have been
received from the IRS and New Jersey Division of Taxation.

Determine whether any distributions must abate. After paying taxes and
claims against the estate, the executor must determine whether there are
sufficient assets remaining to satisfy specific devises and general pecuniary
devises. If not, devises abate as directed in the will or, in the absence of
testamentary instructions, pursuant to state law in the following order:

- Property passing by intestacy;

- Residuary devises;

- General devises;

- Specific devises; and

- Abatement within each classification is in proportion to the amount of
property each beneficiary would have received if full distribution had
been made in accordance with the terms of the will. N.J.S.A. 3B:23-12.

Pay fiduciary commissions. The will may direct the amount of commissions
to be paid to an executor. If not, fiduciary commissions are set forth by
statute. N.J.S.A. 3B:18-12 et.seq. A personal representative is entitled to
corpus commissions on all assets that come into the hands of the
representative, N.J.S.A. 3B:18-14, and on all income earned by the estate,
N.J.S.A. 3B:18-13. Additional commissions are allowed where more than
one fiduciary serves, N.J.S.A. 3B:18-14, or if the fiduciary is required to
render unusual or extraordinary services. N.J.S.A. 3B:18-16.

Perform child support judgment search. If a distribution of more than
$2,000 will be made to any beneficiary over age 18, the personal
representative must perform a child support judgment search within 30 days
of making a distribution. If the child support judgment search shows that
the beneficiary is in arrears, the Probation Division of the New Jersey
Superior Court must be contacted for instructions as to the distribution.
N.J.S.A. 2A:17-56.23.

Obtain and File Refunding Bonds and Releases. A personal representative
is required to obtain a refunding bond from the recipient of any devise or
distributive share of an estate, and to file it in the office of the Surrogate in
the county in which he or she received Letters Testamentary. N.J.S.A.
3B:23-24. The refunding bond and release serves to release the personal
representative from liability and allows the estate to require contribution
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from the beneficiaries to pay any liabilities discovered or remaining after
final distributions have been made. The bond must state:

- The name and address of the beneficiary;

- Adescription of the property distributed:;

- The amount or value of the distribution;

- That if any part of the distribution shall be needed to discharge any debt
or devise under the terms of the governing instrument, the beneficiary
is obligated to return all or part of the distribution received.

See N.J.S.A. 3B:23-24, -25, -26, -27.

Provide proof to the surety bond company that refunding bonds and
releases were filed with the surrogate so that the bond can be released.

C. Closing the estate.

1.

File Notice of Termination with the IRS. Treasury regulations provide that
a personal representative may be relieved of further liability or duties for
federal tax purposes by filing a written notice of termination “...with the
district director with whom the notice of fiduciary relationship was filed.”
Reg. Section 301.6903-1(b). The notice of termination can be filed on Form
56.

Closing letter to client. It is good practice to send a closing letter to the
client terminating the legal representation. Tax matters which also may be
addressed in the closing letter include identification of:

- Tax basis of property received from the decedent

- Federal estate tax which is deductible against a beneficiary’s income
tax in connection with income in respect of a decedent; and

- Income tax deductions and loss carry overs which pass through to the
beneficiaries.
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Dana Bennett

Dana been practicing at the current locations in Red Bank and Lakewood for over 20 years.
Her practice is focused in the areas of estate planning, estate and trust administration, tax
matters, family business planning and charitable planning. She is licensed to practice law
in New Jersey and New York.

Dana received her undergraduate degree in political science from Villanova University,
her law degree from Seton Hall University School of Law, and her LL.M. in Taxation
from New York University School of Law. Upon graduating law school, Dana clerked for
the Honorable John A. McLaughlin in Hudson County.

Danais a member of the American College of Trust & Estate Counsel (ACTEC). ACTEC is a
non-profit association of lawyers and law professionals who have made substantial



contributions to the field of trusts and estates through writing, teaching and bar leadership
activities. The ACTEC website (www.actec.org) has a great deal of information and

resources for the public.

Dana is also the current Chair of the Real Property, Trust & Estate Law Section of the New
Jersey State Bar Association, a Board Member (and past Chair) of the Monmouth County
Probate Committee, member (and past President) of the Estate & Financial Planning
Council of Central New Jersey, and member of the New York Bar Association and American
Bar Association. She also serves on the Board of the Brookdale Community College
Foundation. Dana is a frequent lecturer on topics pertaining to wills, trusts, estates, estate
taxes and estate planning for retirement benefits.

Dana is originally from Ocean County and now resides in Marlboro with her family.
Areas of Practice
o Estate & Trust Administration
e Estate Planning
o Estate & Gift Tax Matters
e Family Business Planning
e Charitable Planning
e Income Tax Planning for Trusts & Estates
o Estate Planning for Retirement Benefits
Bar Admissions
¢ New Jersey, 1996
e New York, 1996
Education
e New York University School of Law, New York, New York
e LL.M.-1998
e Major: Taxation
e Seton Hall University School of Law, Newark, New Jersey

e Juris Doctorate — 1995


http://www.actec.org/

« Villanova University, Villanova, Pennsylvania
o« B.A.cum laude —1992
e Major: Political Science
Professional Associations and Memberships
e American College of Trust & Estate Counsel (ACTEC)

e New Jersey State Bar Association, Real Property, Trust & Estate Law Section,
Member and current Vice-Chair

o New York State Bar Association

e American Bar Association

e Estate & Financial Planning Council of Central New Jersey, Past President

¢ Monmouth County Bar Association, Current Board Member and Past Chair

¢ Brookdale Community College Foundation, Board Member


https://tcms.njsba.com/PersonifyEbusiness/default.aspx
http://www.nysba.org/
https://www.americanbar.org/aba.html
https://www.monmouthbarassociation.com/
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& Garland .»

Maria A. Cestone
Of Counsel

mcestone@cmg.law

350 Mount Kemble Avenue
P.O. Box 1917

Morristown, NJ 07962
Direct 973-631-6045

Fax (973) 267-6442

In 2021, Maria A. Cestone joined the Estate, Trust and Taxation Group
at Coughlin Midlige & Garland LLP.

Maria concentrates her practice in the areas of estate planning and
administration (domestic & International), the counseling of fiduciaries regarding
estate, trust and charitable administration issues, as well as the creation,
implementation and taxation of businesses and succession plans. Her clients
include individuals, corporations (for profit and not-for-profit) and fiduciaries.
From 2010 to 2021, Maria was a shareholder in Cestone & Thompson, P.C. Prior
to forming Cestone & Thompson, P.C., Maria was the principal of The Law
Offices of Maria A. Cestone. Prior to establishing her own law firm, Maria was
associated with the Tax, Trust and Estate Department at Schenck, Price, Smith &
King LLP.

Maria received her undergraduate degree in Economics and Political Science
from Drew University (1993), her law degree from Seton Hall University School of
Law (1996) and her LL.M. (Taxation) from Boston University School of Law
(2000). Upon graduation from law school, she clerked for the Hon. David S.
Cramp, J.S.C.

She serves as Assistant Secretary of the Real Property, Trust & Estate Law
Section of the New Jersey State Bar Association, having previously served as
Secretary and Assistant Secretary of the Section’s Board of Consultors. She is a
member of the NJSBA Section of Taxation, the New York-Presbyterian Hospital
Planned Giving Advisory Council and the Bergen County Estate Planning
Council. She is a prior member of the New Jersey Supreme Court Ethics
Committee (District VB), having successfully completed a four-year term. Maria
became a member of the Board of Directors of the Tahirih Justice Center in 2014
and has been elected as Secretary annually since. Since 2011, Maria has been a
member of Society of Trust and Estate Practitioners (STEP), a worldwide
professional association for professionals advising families with international
interests

Services
Corporate and Business Transactions
Estate, Trust and Taxation

Education

Seton Hall University School of Law (J.D., 1996)
Boston University School of Law (L.L.M., 2000)
Drew University (B.S., 1993)

Professional Admissions

United States Tax Court (1997)
State of New Jersey (1997)
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Nicholas W. Keller

Partner | Newark | 973.849.4101
nkeller@mccarter.com

Tax & Employee Benefits | Trusts, Estates & Private Clients

Nicholas Keller focuses on Trusts & Estates law. Prior to joining the firm, he held
clerkships with the Honorable Peter E. Doyne, Assignment Judge, Bergen County, and
the Honorable John C. Kennedy, Appellate Division.

During law school, Nick was a contributing member of the Seton Hall Circuit Review,
Director of the Appellate Advocacy program, and a senator of the Student Bar
Association. In his second year, he, among others, received an award for “Best
Appellate Brief.” He also completed two judicial internships in federal court with the
Honorable Dennis M. Cavanaugh and the Honorable Cathy L. Waldor.

Nick is an active member of the Bar Associations of the State of New Jersey and Bergen
County, as well as a member of the American Bar Association and the New York State
Bar Association.

Nick is a graduate of Lafayette College, where he double majored in International Affairs
and Psychology, with a minor in Spanish. He was also a member of the honor societies
in these three areas.

Education

Seton Hall University School of Law, JD, 2014
Contributing Member, Seton Hall Circuit Review

Lafayette College, BA, 2009

Bar Admissions

New Jersey

New York

Memberships and Certifications

American Bar Association

Bergen County Bar Association

New Jersey State Bar Association

New York State Bar Association

Judicial Clerkships

Judicial Law Clerk
The Hon. John C. Kennedy, Superior Court of New Jersey, Appellate Division, 2015—
2016
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Judicial Law Clerk
The Hon. Peter E. Doyne (Ret.), Superior Court of New Jersey, 2014-2015

Recognitions*
New Jersey Rising Star, Super Lawyers, 2025
The Best Lawyers in America, Ones to Watch, Tax Law, New Jersey, 2021-2025

* No aspect of this or any advertisement has been approved by the Supreme Court of New Jersey. For ranking
methodologies, please see here.

Speaking Engagements
Estate Planning for the Living, Estate Planning Council for Central Jersey, 5.14.2025

Practical Care Management and Planning: A Discussion with Care Partners, Estate
Planning Council of Bergen County, 3.4.2025

“I Need a Trust” — What Every Client is Asking for These Days, New Jersey State Bar
Association, 2.27.2025
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Hubert Klein is a Partner and Practice Leader for the Financial Advisory Services Group in the firm's New Jersey location. With over 35
years of experience, Hubert is frequently called upon as a technical resource in various litigation actions. He has consulted and
provided services in matters including complex damages, business valuations, due diligence analysis, fraud and forensic
investigations, lost profit calculations, shareholder disputes, reasonable compensation and benefits analysis, insurance claims analysis,

bankruptcy and matrimonial proceedings.

In addition, Hubert has served as an agreed-upon neutral expert and as an expert witness appointed by judges in the types of matters
listed above; and to issue reports for the courts on these cases. He has been appointed by various courts to serve as a Receiver,
Provisional Director, Special Fiscal Agent, and Court's Independent Forensic Auditor in various civil litigation matters. He also has
experience in providing traditional accounting services, such as financial statement and tax return preparation, financial analysis, and

consulting services for closely held businesses.

As a strong proponent of professional development, Hubert frequently speaks to both business and civic groups on topics such as
business valuation, forensic accounting, commercial damages and fraud. He has presented to both regional and national

organizations.

Hubert is an active member of the American Institute of Certified Public Accountants (AICPA) where he currently serves on the National
Accreditation Commission (NAC). He previously served on the Forensic and Litigation Services Executive Committee, Business
Valuation Committee, Fraud Task Force, Forensic, and the Valuation Conference Committee and received the Volunteer of the Year
award. In addition, the National Association of Certified Valuators and Analysts recognized Hubert as Outstanding Member for

extraordinary committee participation and service.

Specialties

¢ Commercial Litigation
« Forensic Investigations
¢ Business Valuation

» Lost Profit Damages



« Contract Compliance

Credentials & Education

« Certified Public Accountant (CPA)

» Accredited in Business Valuation (ABV)

¢ Certified in Financial Forensics (CFF)

« Certified Valuation Analyst (CVA)

« Certified Fraud Examiner (CFE)

» Certified Global Management Accountant (CGMA)

» Johnson & Wales University: BS, Accounting, magna cum laude; AS, Computer Systems Management

Affiliations

¢ American Institute of Certified Public Accountants: ABV Committee Member, National Accreditations Commission

» New York State Society of Certified Public Accountants: Litigation & Valuation Services Committees; Forensic Services Interest Group

* New Jersey Society of Certified Public Accountants: Litigation & Valuation Services Committees; Forensic Services Interest Group

» National Association of Certified Valuators & Analysts: National Instructor Team

» Association of Certified Fraud Examiners

» Fairleigh Dickinson University: Master's Level Adjunct Professor (Forensic Accounting, Business Valuation & Litigation Support Programs)
» Association of International Certified Professional Accountants - Volunteer Group

¢ The Value Examiner: Editorial Board Member

Insights from Hubert

O ABTICLE B ammicix B ammicLd I amTicLE
Extate and Gift Tax Unified Canmabis Industry Valuations  Valuations in Estate and Gift  New Dute The Financial Cost
Credit Increase for 2024 Tax Planning for 20024 of Occupational Feaud

( SEE MORE INSIGHTS )

Start a conversation with Hubert

First Name * Last Name *

First Name Last Name




