DWI Update 2025
Municipal Court Track (Waves)

Overview: Join us for the DWI Update 2025, a comprehensive seminar focusing this year's
changes in DWI representation, discovery, post-conviction relief, plea bargaining, and
breath testing. It will also examine immigration, with the advent of the present
administration in Washington, D.C., immigration law now provides that any alien-whether a
green card or visa holder or undocumented-faces deportation and is rendered inadmissible
if convicted of DWI. Learn how our courts are protecting the administration of justice in
light of threats to immigrants facing this serious traffic offense in New Jersey. It will also
cover post-conviction relief, especially in light of State v. Zingis, where PCR is no longer an
unusual extraordinary remedy for unconstitutional convictions, but a requirement for those
previously convicted in cases involving Alcotest 7110 breath testing instruments inspected
by for breath test coordinator Marc Dennis. Another topic will be prior convictions looking
at State v. Zingis and Erlinger v. United States, two recent cases discussing the state's
burden in establish the validity of prior convictions and suggesting yet more options in plea
negotiations. And it will cover new breath testing technology, where State v. Cunningham
proceeds apace as the State seeks to validate use of the Alcotest 9510, now replacing the
Alcotest 7110. While no decision is expected until next year, we'll get you up-to-date on the
current status. Join us! Whether you're a prosecutor, defense attorney, or judge, we hope to
provide valuable insights, ethical guidance, and practical strategies at the 2025 DWI
Update.
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»New Penalties, New Options
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CLASSIFYING
OFFENDERS

FIRST OFFENDERS

—Lower Tier (0.01-0.10 or no BAC)
—Middle Tier (0.10-0.15)

—Upper Tier (0.15+)

—Drugs

SECOND OFFENDERS

THIRD OFFENDERS

3k Kk

CDL Drivers

Underage Per Se Offenders
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APRIL 1, 2010

CLASSIFYING OFFENDERS

DECEMBER 1, FEBRUARY 19,
2019 2024

T4

APRIL 3, 2025
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TYPES OF
PENALTIES

* Court Imposed Fines, Costs, and
Assessments [“S”]

* Intoxicated Driver Resource Center [“IDRC”]

* Breath Alcohol Ignition Interlock Device
[””D”]

* Driving Privilege Forfeiture [“DPF”]
* Jail

* Community Service [“CS”]

* NJMVC Surcharges and Fees

* Loss of Right to Sue

* Collateral Consequences
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15t [ower tier DWI : $250-S400
rt
COU * 1st middle tier DWI: $300-$500

Imposed * 15t upper tier DWI: $300-$500
° ° t . -
Flnes 1st refusal: $300 5500
« 2nd: $500-$1,000
« 3rd: $1,000

* Underage: SO
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Court
Imposed
Costs/Fees

$33 court costs + $7 surcharge
$100 DDEF

$125 DUI Surcharge

* S50 to municipality
* S50 to State general fund

* $25 to municipality for MVR or county
or State general fund

$75 SNSF
$50 VCCA

* Underage: Only court costs
* Refusal: No DUI/SNSF/VCCA—DDEF only
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NJMVC
Surcharges &
Fees

Restoration Fee
$100

Surcharges
Underage: None
1st: $3,000

2nd: $3,000

3rd: $3,000-54,500*

* If three offenses occur within 3 years

* Payable in 3 annual installments or
36 monthly installments
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STATUTES
DEFINING
PENALTIES

N.J.S.A.
N.J.S.A.
N.J.S.A.
N.J.S.A.
N.J.S.A.
N.J.S.A.
N.J.S.A.
N.J.S.A.
N.J.S.A.
N.J.S.A.
N.J.S.A.

39:4-50(a) — DWI fines, DPF, CS, jail
39:4-50(b) — IDRC

39:4-50(i) — $125 surcharge
39:4-50.4a(a) — Refusal fines, DPF
39:4-50.8 — $100 DDEF

39:4-50.17, 39:4-50.18, 39:4-50.19 - 1ID
2C:43-3.1(c) - $50 VCCA
2C:43-3.2(a)(1) - $75 SNSF
22A:3-4 — $33 court costs
17:29A-35(b)(2) — MVC surcharges
39:6A-4.5(b) — Loss of right to sue
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TOTAL COSTS
> DWI

> Refusal

> Both

% ok %k %k

$4,004 to $7,551
Excludes:

* |ID costs

* Legal fees

* Alcohol treatment

* Insurance premium increases
* Collateral consequences
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IDRC

Intoxicated Driver Resource Center !

2nd DWI:
48 hours

1stDWI:
12-48 hours

Underage
12-48 hours

34 DWI:
Not by court
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INTOXICATED
DRIVER RESOURCE

CENTER

IDRC:
* Program fee $264-321
* Subject to cost-of-living adjustment

Alcohol Education & Rehabilitation Fund:

* Fee $100 (paid through MVC)

Further Referral:

* 16 weeks of classes for certain offenders
* Additional IOP/in-patient treatment
DPF:

Failure to comply (N.J.A.C. 10:162-2.5)
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Service

Underage: 15-30 days

1t DWI: None | 2"d DWI: 30 days | 39 DWI: None

Refusal: None
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JAIL

15t: 0-30 days
2"d: 2-90 days

* 48 hours IDRC in lieu of jail
3rd: 180 days

* Up to 90 days day-for-day
credit for in-patient alcohol
rehabilitation

Refusal: None
Underage: None
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DWI SRD QFFENSE

No Weekend Jail or SLAP

* State v. Kotsev, 306 N.J.Super. 389 (App.Div. 2007)

No Work Release or Outpatient Treatment Credits
* State v. Luthe, 383 N.J.Super. 512 (App.Div. 2006)
Retroactive Credit for In-Patient Rehabilitation

* No right to credit, but judge has discretion to grant it
* State v. Fyffe, 244 N.J.Super. 310 (App.Div. 1990)
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Is Your Client a Multiple

Offender>
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ENHANCEMENT

& STEP-DOWNS

Calculations begin with date of offense, not date of
conviction

* State v. Bischoff, 232 N.J.Super. 515 (App.Div. 1989)

Count number of convictions in lifetime with step-
down only if 10 years passed since last one

e State v. Burroughs, 349 N.J.Super. 225 (App.Div. 2002)

Order of convictions, not occurrences, determines
sentence status

* State v. Petrello, 251 N.J.Super. 476 (App.Div. 1991)

32



OLD IMPAIRED
& DWB

CONVICTIONS

NJ Driving-While-Impaired Convictions Count
as Prior DWIs

* State v. Culbertson, 156 N.J.Super. 167 (App.Div. 1978)

Prior Boating while Intoxicated Convictions Do
Not Count as Prior DWIs

» State v. Solarski, 374 N.J.Super. 176 (App.Div. 2005)
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OUT-OF-STATE

CONVICTIONS

Equivalent out-of-state convictions count as
prior DWIs

* State v. Regan, 209 N.J.Super. 596 (App.Div. 1986)

New York DWAI is a prior DWI
* State v. Zeikel, 423 N.J.Super. 34 (App.Div. 2011)

Pennsylvania ARD is not a prior
 State v. MicKeon, 385 N.J.Super. 559 (App.Div. 2006)

Utah “wet reckless” is not a prior
» NJDMV v. Ripley, 364 N.J.Super. 343 (App.Div. 2003)
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DWI | REFUSAL

ENHANCEMENT

Prior breath test refusal convictions do not
enhance later DWI convictions

* State v. DiSomma, 262 N.J.Super. 375 (App.Div. 1993)
* State v. Ciancaglini, 204 N.J. 597 (2011)
* State v. Taylor, 440 N.J.Super. 387 (App.Div. 2015)

Prior DWI convictions enhance later breath test
refusal convictions

* Inre Bergwell, 85 N.J. 382 (1981)
* State v. Tekel, 281 N.J.Super. 502 (App.Div. 1995)
e State v. Frye, 217 N.J. 566 (2014)
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INDIRECT CONSEQUENCES

© 000 O

RIGHT TO SUE INSURANCE IMMIGRATION SPECIAL CERTAIN
POLICIES LICENSE PLATES = OCCUPATIONS

36



RIGHT.TO SUE

Elimination of any cause of action to
recover economic or non-economic
loss sustained as the result of an
accident for any person convicted of a
violation' ofsDW!I or breath test refusal

* N.J.S. 39:6A-4.5(b)
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Wancellation of an eXisting autofnoblle
*hsurance policies S

* N.JA.C. 11:3-8.9; seeNJAC 11:3-34.4, NJA.C._11 334App
(re assessment of nine msur_.ance e_l_gglblllty points)

=

Denial of appllcatlons for automoblle

insurance coverage

* See N.J.A.C. 11:3-33, AppB
. See also NAA.C-11:3-38.4, N-JAC 1135 34 Appy
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SPECIAL
LICENSE
PLATES

Disqualification to get courtesy
license plates for 10 years

* N.J.S.A. 39:3-33.5(a)
* N.J.A.C. 13:20-34.4(b).

Disqualification to get personalized
license plates forever

* N.J.S.A. 39:3-33.5a
* N.J.A.C. 13:20-34.4(b), 13:20-39.10(a).

/
7
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OCCUPATIONAL DISQUALIFICATIONS

Disqualification from employment as a driver for a livery
transportation service

* N.JA.C. 10:50-1.10(d)(1)

Motor vehicle defensive driving course instructor or provider of
an on-line or computer assisted course

* N.JA.C. 13:21-24.4(a) and (b)

* See N.J.A.C. 13:23-2.36(d), N.J.A.C. 13:23-3.12(b)

Motorcycle safety education rider coach

* N.JA.C. 13:85-6.1(a)
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Other Occupations

MEDICAL NURSES JUDGES & SECURITIES AIRPLANE BOAT CAPTAINS
DOCTORS ATTORNEYS BROKERS PILOTS AND PILOTS
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IMMIGRATION

“Any alien” is now potentially removable and inadmissible
even for one DWI conviction.
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Bills in
Congress

* H.R. 29: theft, shoplifting
arrests

* H.R. 30 (Laken-Riley): sex

offense, domestic violence
arrests

* H.R. 875: DUI convictions
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CANADA

Foreign national is inadmissible to Canada if that person is
convicted of a single offense that would constitute an
indictable offense under Canadian law

* C.I.LR.PA., sec.36.
DWI is indictable under Canadian law
* C.C.C., sec.253, sec.255
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NEW YORK

* NJ points: Don’t transfer to NY
* NJ refusals: Don’t transfer to NY
* NJ DWI: Will transfer to NY

* NY DWAI, DWI, refusal: Will transfer to NJ
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PENNSYLVANIA

* PA ARD: Not a prior conviction
* NJ 1t DWI: No PA DPF
* NJ 2"d DWI: One-year PA DPF
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Should Your
Client Getan
IID Before

=) Conviction?

For Charges on or after
February 19,2024
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OPEN QUESTIONS

» Do the newly defined penalties

apply only to offenses occurring on
or after 4/3/2025 or are they
retroactive to 3/19/2024 inasmuch
as the Senate legislative statement
states that the 4/3/2025 law is
intended to clarify the 3/19/2024
law?

Will people be entitled to 2-for-1 credit against post-
conviction DPF after they have acquired full credit from
pre-conviction installation of an [ID?

Will people be entitled to 1-for-1 credit against post-
conviction IID for pre-conviction installation of an [ID?

Will upper-tier first, second, and third offenders be able
to avoid DPF altogether with installation of an I1ID?

What about refusals?
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OPEN QUESTIONS

> Do the newly defined penalties apply only to offenses
occurring on or after 4/3/2025 or are they retroactive to
3/19/2024 inasmuch as the Senate legislative statement
states that the 4/3/2025 law is intended to clarify the
3/19/2024 law?

» Will people be entitled to 2-for-1
credit against post-conviction DPF
after they have acquired full credit
from pre-conviction installation of
an lID?

Will people be entitled to 1-for-1 credit against post-
conviction IID for pre-conviction installation of an [ID?

Will upper-tier first, second, and third offenders be able
to avoid DPF altogether with installation of an I1ID?

» What about refusals?
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OPEN QUESTIONS

> Do the newly defined penalties apply only to offenses
occurring on or after 4/3/2025 or are they retroactive to
3/19/2024 inasmuch as the Senate legislative
statement states that the 4/3/2025 law is intended to
clarify the 3/19/2024 law?

Will people be entitled to 2-for-1 credit against post-
conviction DPF after they have acquired full credit from
pre-conviction installation of an 1ID?

» Will people be entitled to 1-for-1
credit against post-conviction IID
for pre-conviction installation of an
[ID?

> Will upper-tier first, second, and third offenders be able
to avoid DPF altogether with installation of an I1ID?

» What about refusals?
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OPEN QUESTIONS

> Do the newly defined penalties apply only to offenses
occurring on or after 4/3/2025 or are they retroactive to
3/19/2024 inasmuch as the Senate legislative
statement states that the 4/3/2025 law is intended to
clarify the 3/19/2024 law?

» Will people be entitled to 2-for-1 credit against post-
conviction DPF after they have acquired full credit from
pre-conviction installation of an 1ID?

> Will people be entitled to 1-for-1 credit against post-
conviction IID for pre-conviction installation of an [ID?

» Will upper-tier first, second, and
third offenders be able to avoid DPF
altogether with installation of an
[ID?

» What about refusals?
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OPEN QUESTIONS

Do the newly defined penalties apply only to offenses
occurring on or after 4/3/2025 or are they retroactive to
3/19/2024 inasmuch as the Senate legislative
statement states that the 4/3/2025 law is intended to
clarify the 3/19/2024 law?

Will people be entitled to 2-for-1 credit against post-
conviction DPF after they have acquired full credit from
pre-conviction installation of an 1ID?

Will people be entitled to 1-for-1 credit against post-
conviction IID for pre-conviction installation of an [ID?

Will upper-tier first, second, and third offenders be able
to avoid DPF altogether with installation of an I1ID?

»What about refusals?
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April 1, 2010, to November 30, 2019

For your information only

DPF:

15t (under .10): 3 months

1%t (above .10): 6-12 months
2nd: 2 years

3rd: 10 years

IID:

1t DWI (<.15): None

1t DWI (>.15): 6 months-1 year
2 : 1-3 years

3rd: 1-3 years
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December 1, 2019, to February 18, 2024

For your information only

DPF:

15t DWI (under .10):
Indefinite

15t DWI (.10-.14): Indefinite

15t DWI (.15+): Indefinite,
then 4-6 months

15t Refusal: Indefinite
2nd: 1-2 years
3rd: 8 years

IID:

15t (under .10): 3 months
15t (.10-.14): 7-12 months
1%t (.15+): 9-15 months
2nd : 2-4 years

3rd: 2-4 years

(-
(-
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On or after February 19, 2024

DPF:

15t DWI (under .10): Indefinite
15t DWI (.10-.14): Indefinite

15t DWI (.15+): Indefinite, then 3
months

1%t Refusal: Indefinite
2nd : 1-2 years

3rd: 8 years

CDL: 6 months

IID:

15t DWI (under .10): 3 months
15t DWI (.10-.14): 7-12 months
15t DWI (.15+): 12-15 months

1st refusal: 9-15 months

24 : 2-4 years

3rd: 2-4 years
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On or after April 3, 2025

DPF or IID in lieu of DPF: IID:
15t DWI (under .10): Indefinite 15t DWI (under .10): 3 months

1t DWI (.15+): Indefinite, then 3
' 1st DWI (.15+): 12-15 months
months or 6 months IID (:15+)
15t refusal: 9-15 months

15t Refusal: Indefinite
2nd . 1.2 years or 2-4 years |ID 2nd : 2-4 years or 4-8 years total

3rd; 8 years or 16 years IID 3d:2-4 years or 10-20 years total
Refusal: No IID credit for DPF
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CDL Licenses

Before 2/19/2024

1st DWI/refusal:

* One year endorsement only

2" DWI/refusal:

* Lifetime endorsement revocation
Basic DPF:

* None

On or After 2/19/24:
1t DWI/refusal:

* One year endorsement
2"d DWI/refusal: 10 years
2" DWI/refusal: Life for....

* Drug trafficking

* Human trafficking

Basic DPF: 6 months?
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PROSPECTIVE ONLY....

Legislature represented its
unequivocal intent to apply the
new statute prospectively, and
therefore the common law
exceptions to the presumption
of prospective application do
not apply.

» State v. Scudien, 469 N.J . Super.
507 (App.Div. 2021)
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N.JSA

39:4-50(i)(2)

This act shall take effect
immediately, shall apply
to any offense occurring
on or after the effective
date [April 3, 2025], and
shall expire on January
1, 2029,
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The Assembly
Judiciary Committee

reports favorably
Assembly Bill No.
5411.

= This bill addresses aspects of
P.L.2023, ¢.191 (C.39:4-50.21a
et al.) regarding the installation
of ignition interlock devices
(IID) for certain driving while
intoxicated (DWI) offenses.

* The provisions of this bill take
effect immediately and apply to
any offense occurring on or
after the effective date.
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Senate

Legislative
Statement

= This bill clarifies P.L.2023, c.191
and the installation of ignition
interlock devices (IID) for
certain driving while intoxicated
(DWI) offenses.

* The provisions of this bill take
effect immediately and apply to
any offense occurring on or
after the effective date.
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RETROACTIVE?

But if the law effective as of
April 3, 2025 “clarifies"” the
law effective on February
19, 2024, shouldn't it be
retroactive to February 25,
20247
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DPF INSTEAD OF IID

The driver's license of an offender
who attests to not owning, leasing,
or operating a motor vehicle shall be
forfeited for the ignition interlock
installation period required pursuant
to subsections a. and b. of this
section.

* N.JSA. 39:4-50.19
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INTERLOCK
CREDIT

OPTION

PREREQUISITES

* Possess a valid NJ DL in good
standing at time of offense

* Maintain DL in good standing
until date of conviction

* No MVA with serious bodily
injury as defined in N.J.S. 2C:11-
1 to another person

OUT-OF-STATE LICENSED DRIVERS
* Equal protection

* Full faith and credit

ALCOHOL RELATED ONLY
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PROCEDURE FOR GETTING CREDIT

* Install I1ID in one motor vehicle owned, leased,
or principally operated
* Request DL from NJMVC with restriction ID
imprinted on it
* Provide NJMVC:
* Copy of interlock installer’s certification
* Documentation of pending charges as
determined by NJMVC Chief Administrator

* Submit within seven (7) days of receipt of
documents required by NJMVC
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WHEN DOES THE 7-DAYS BEGIN

LWhen you get the ticket?

LWhen the officer give you a
document on release?

LWhen you get a notice from NJMVC?

LWhen you get the installation
certificate from the installer?
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INTERLOCK
OPTION

CREDITS

* No fine for anyone installing IID (but still pay
costs, VCCA, SNSF, DDEF, NJMVC surcharges
and fees)

* One day DPF credit for every 2 days of IID
installation pre-conviction

* DPF credit applies to upper-tier first, second,
and third offenders

But will you get credit for pre-conviction
installation?
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The prosecutor
says | have to
roll overn

BUT:
You can plea
bargain.
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CREATIVE PLEA BARGAINS

IID. “Nothing [in this statute] shall be construed to preclude the installation of an
ignition interlock device for a violation of Title 39 of the Revised Statutes under the
appropriate factual basis.” N.J.S.4. 39:4-50.21a.

Probation. “In any proceeding instituted pursuant to the provisions of this subtitle,
except where a mandatory penalty is fixed herein, the magistrate may suspend the
imposition or execution of sentence, and may also place the defendant on probation
under the supervision of the chief probation officer of the county for a period of not less
than six months nor more than one year. The probation shall be effected and
administered pursuant to the provisions of sections 2A:168-1 to 2A:168-13 of the New
Jersey Statutes.” N.J.S.4. 39:5-7.
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It may not be in the constitution,
but every American has a god-given
right to provinciality and ignorance.

AL QUOTES
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Post Conviction Relief
and

State v. Zingis
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What Is PCR?

Challenging the validity of a prior conviction
due to matters usually outside of the record.
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Rule 7:10-2(d)(2)

PCR is not a substitute for appeal.

Claims raised on appeal can
rarely be challenged via PCR.
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Rule 7:10-2(c)(1): PCR

(1) Substantial denial of rights in conviction proceeding
(2) Lack of jurisdiction

(3) Sentence more than authorized by law

(4) Any other grounds for habeas corpus
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10-2(c)(1): Substantial Denial

HE PLEA DID DID DEFENDANT

ING, DEFENDANT UNDERSTAND
LIGENT, UNDERSTAND THE PLEA’S
TARY?  THE NATURE OF CONSEQUENCES?
THE CHARGE?

WAS THERE A
FACTUAL
BASIS FOR
THE PLEA?
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i7: : PCR Research

TRANSCRIPTS, DOCUMENTS
INCLUDING ACCOUNTING
FIRST FOR
APPEARANCE  UNAVAILABLE
AND PLEA RECORDS




STATE V. SLATER
198 N.J. 145 (2009)

* (1) Whether the defendant has asserted a colorable claim of
innocence

* (2) Nature and strength of defendant's reasons for withdrawal
* (3) Existence of a plea bargain

* (4) Unfair prejudice to the State

* (5) Unfair advantage to the accused
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Cases Discussing Plea
Procedures Generally

» State v. Campfield, 213 N.J. 218 (2013)

» State v. Smullen, 118 N.J. 408 (1990)

» State v. Barboza, 115 N.J. 415, 420-21 (1989)

» State v. Kovack, 91 N.J. 476 (1982) (consequences)

» State v. Abbondanza, 201 N.J.Super. 181, 184 (App.Div. 1985) (searching
painstaking inquiry)
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R. 7:10-2(g): Uncounseled Prior Convictions

Did Defendant get notice of right to counsel?

If indigent, did lack of notice contribute to conviction?
(No longer required after State v. Patel, 239 N.J. 424 (2019)

Did absence of attorney create a miscarriage of justice?
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CASES RE UNCOUNSELED
CONVICTIONS

» Rodriguez v. Rosenblatt, 58 N.J. 281 (1971).

> State v. Laurick, 120 N.J. 1, cert.den. 498 U.S. 967 (1990)
» State v. Hrycak, 184 N.J. 351 (2005)

» State v. Patel, 239 N.J. 424 (2019)
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EFFECT OF AN
UNCOUNSELED CONVICTION

“[A]ln uncounseled DWI conviction may not be used to
enhance the period of incarceration for a subsequent

offense.”

» State v. Hrycak 184 N.J. 351, 354 (2005)
> State v. Laurick 120 N.J. 1, 16, cert.den. 498 U.S. 967 (1990)
» State v. Konecny, 250 N.J. 391 (2022) (N.J.S.A. 2C:40-26)
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A plea will be set aside as
neither voluntary nor knowing
nor intelligent when there is
no questioning directed to
maximum exposure before a
plea is taken.

» See State v. Regan, 209 N.J.Super. 596,
607 (App.Div. 1986).

CONSEQUENCES

82



Before a judge may accept a
guilty plea, R. 7:6-2(a)(1)
requires that a defendant
understand "the
consequences of the plea.”

* State v. Abbondanza, 201 N.J.Super.
181, 185 (App.Div. 1985).

CONSEQUENCES
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Court Imposed
Consequences
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Administrative
Consequences

Merit Rating Plan surcharges

CDL

Professional licenses
Eliminate right to sue
R

Loss of insurance

Immigration and naturalization
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DIRECT AND COLLATERAL
CONSEQUENCES

“[T]he traditional dichotomy that turns on whether consequences
of a plea are penal or collateral is not relevant to our decision
here.”

» State v. Nunez-Valdez, 200 N.J. 129, 138 (2009).

“IW]hether a defendant should be advised of ‘certain
consequences of a guilty plea should not depend on ill-defined and
irrelevant characterizations of those consequences’” as either
direct or collateral

* Id., citing State v. Bellamy, 178 N.J. 127, 139 (2003), quoting State v. Heitzman, 107 N.J. 603,
606 (1987) (Wilentz, C.J., dissenting)
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FACTUAL BASIS

Our Supreme Court "has been very sensitive to the requirement
that there be an adequate factual basis for a plea of criminal guilt.”

* State v. Smullen, 118 N.J. 408, 414 (1990).

“[1f a factual basis has not been given to support a guilty plea, the
analysis ends and the plea must be vacated.”

* State v. Tate, 220 N.J. 393 (2015)
* State v. Gregory, 220 N.J. 413 (2015)
* State v. Perez, 220 N.J. 423 (2015)
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RIGHT TO APPEAL

Failure to advise of appeal was “so clear and so fundamentally
flawed as to require, beyond question, that the judgment of
conviction entered therein be vacated and the matter remanded

for a new trial.”
* State v. Martin, 335 N.J.Super. 447, 451 (App.Div. 2000)
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INEFFECTIVE ASSISTANCE
OF COUNSEL

The right to be effectively represented by counsel largely undergirds
all other rights of criminal defendants.

* State v. Fritz, 105 N.J. 42, 59 (1987)

« Strickland v. Washington, 466 U.S. 668, 694, 104 S.Ct. 2052, 80 L.Ed. 2d 674
(1984)

* United States v. Cronic, 466 U.S. 648, 104 S.Ct. 2039, 80 L.Ed. 2d 657 (1984)
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Strickland-Chronic-Fritz

Ineffective assistance of counsel

* Was counsel’s performance deficient?

* Was there "a reasonable probability that, but for counsel's

unprofessional errors, the result of the proceeding would have
been different.”
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FRAUD

* Giglio v. United States, 405 U.S. 150, 153, 92 S.Ct. 763, 31 L.Ed.2d 104
(1972) (failing to identify witnesses)

* Brady v. Maryland, 373 U.S. 83, 87, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963)
(withholding exculpatory information)

* State v. Gookins, 135 N.J. 42, 48 (1994) (official misconduct, extortion)
* State v. Cassidy, 235 N.J. 482 (2018)
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R. 7:10-2(a): PCR PETITION
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Rule 7:10-2(b): PCR

lllegal Sentence: Any time
Otherwise: 5 years

Exceptions:

QState v. Bringhurst, 401 N.J.Super. 421 (App.Div. 2008)
(relaxation of 5-year limit should less than proof of
“exceptional circumstances” normally required)

QState v. Cassidy, 235 N.J. 482 (2018)
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STATE V. ZINGIS

471 N.J.Super. 590 (App.Div.)
cert.gr. 151 N.J. 502 (2022)
decided 259 N.J. 1 (2024)
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WHY THIS

CASE IS
IMPORTANT?

* N.J.S.A. 2C:40-26

* N.J.S.A. 2C:44-1(a)(3) (repeat risk)
* N.J.S.A. 2C:44-1(a)(6) (prior record)
* N.L.S.A. 39:4-50

* N.JL.S.A. 39:4-50.4a
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How Cassidy Came
About

NJSP Coordinator Instructor Mark
Dennis indicted in 2016

Failed to use a thermometer that

produces NIST traceable
measurements of simulator solution
temperature

Failure to use NIST-traceable
thermometer invalidates thousands
of breath tests

* STATE V. CAssIDY, 235 N.J. 482 (2018)
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AFFECTED CASES

» 27.833 with Dennis
* 20,667 with end results
* 7,166 others

Thousands not notified.
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Special Master Findings

* Notification only those with an end
result is appropriate

* The State did not identify all affected
persons

* Instruments affected: Middlesex,

Monmouth, Ocean, Somerset, Union
counties

* Tests affected: November 5, 2008, to
June 30, 2016

Special Master: Robert A. Fall, J.A.D. (on recall)
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Special Master Recommends

* Create a repository to identify
known affected defendants

* Notify those tested on affected
instruments in discovery

Special Master: Robert A. Fall, J.A.D. (on recall)
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KEY DOCUMENTS

AND DATABASES

UDriving History (Certified Abstract)
UPerson Case and Manage (PCSAM)
UPrior Disposition

UMunicipal Court Case Search (MCCS)
UExhibit S-152

UDennis Calibration Repository

UDennis Calibration Repository
Summary
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State v. Zingis
Exhibit S-152

Exhibit S-152 is an Excel Spreadsheet that sets forth
solution changes and calibrations on all Alcotest
Instruments in New Jersey from November 5, 2008,
through June 30, 2016. It contains 236,664 subject test
records and comprises 25,180 pages.

[p.9, n.2; see p.23]
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Exhibit S-152
ARREST INFORMATION

(1) arrest date *kk  kkk KKk
) (8) summons number
(2) arrest time
[p.23]
(3) arrest location
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Exhibit S-152
INSTRUMENT INFORMATION

(4) Alcotest serial number
(5) Immediately preceding calibration date

(6) Test location of test

[p-23]
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Exhibit S-152
PERSONAL IDENTIFIERS

(7)(a) subject’s last name * (7)(g) subject’s weight
(

(7)(b) subject’s first name * (7)(h) subject’s height
(7)(c) subject’s middle initial * (7)(i) DL number *
(7)(d) subject’s date of birth *  (7) (j) license issuing state *

(7)(e) subject’s age * Redacted
(7)(f) subject’s gender
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Exhibit S-152
ERRORS AND END RESULT

(9) “final error” (referring to any errors in the test
administration, such as subject refusal or control
test failure)

(10) “end result” (i.e., any resulting BAC reading)

[p.23]
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Exhibit S-152
PUBLICATION

Exhibit S-152 in its newly redacted form, must
be publicly released on the State’s website.
[pp.23-24]
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DENNIS CALIBRATION REPOSITORY

The Dennis Calibration Repository is currently a virtual folder
containing a portable document format (PDF) file of every AIR in

which Dennis was the calibrating officer.

[p.20]
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DENNIS CALIBRATION REPOSITORY

There are 1,046 files contained in this virtual folder, each
representing one Alcotest serial number and labeled
accordingly.

[p.20]
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DENNIS CALIBRATION REPOSITORY

The repository shall be made publicly available by placing iton a
State website.

[p.20]
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DENNIS CALIBRATION REPOSITORY SUMMARY

[Flor ease of reference and use in exchanging discovery, the
Dennis Calibration Repository shall be summarized in a Dennis
Calibration Repository Summary, which will be created as

follows:
[p.21]
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DENNIS CALIBRATION REPOSITORY SUMMARY

[T]he State shall compile a document—in as few pages as
possible, preferably in multiple columns, and in a readable
font—that contains a sequential, alphanumeric list of the 1,046
file names, including the instrument serial number (for
example, “ARWA-0188"’), machine location, and dates of
calibration.

[p.21]
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DENNIS CALIBRATION REPOSITORY SUMMARY

This Dennis Calibration Repository Summary is to be certified
as accurate, and certified copies will be distributed to each
municipality for use by the municipal prosecutor.

[p-21]
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DRIVING HISTORY

» By statute, municipal prosecutors must review a defendant’s prior driving
history in order to determine whether a DWI represents their first or
subsequent offense before recommending whether enhancements may
apply. N.J.S.A. 2B:25-5.1. [p.19]

»Municipal prosecutors must review a defendant’s driving abstract in every
case. [p.24]

»Thus, the municipal prosecutor will be able to identify whether a
defendant’s prior record reflects a DWI conviction during the relevant
timeframe for a Dennis review. [p.19]

See R. 7:7-7(b)(5) and R. 3:13-3(b)(1)(A).
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Find S-152 and the Dennis Calibration Repository at:

Division of Criminal Justice Home - New Jersey Office of Attorney General

Division of Criminal Justice Home
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PERSON CASE AND
MANAGE (PCSAM)

Upon appointment, municipal prosecutors receive access to the
Person Case Search and Manage (PCSAM) system, permitting them
to search a defendant’s prior court history, which would allow them
to access the summons number for use in conjunction with Exhibit
S-152.

[p.20, n.5]
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Prior Case Summons Number
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CROSS-REFERENCE SUMMONS TO S-152
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REPORTING TO THE
COURT AND DEFENSE

If the record reflects that the defendant has a prior conviction
for DWI, the prosecutor must inform the court, defendant, and
defense counsel whether it occurred between the critical dates
of November 5, 2008, and April [6,] 2016, information readily
available to the State in the defendant’s abstract.

[p.19]
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PROSECUTOR MUST PRODUCE S-152 DATA
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CROSS-REFERENCING
S-152: INSTRUMENT

» The Alcotest serial number from that entry
must then be compared against the Dennis
Calibration Repository. [p.20]

= Once the cross-reference has been
completed, the State can identify
whether an Alcotest serial number from
Exhibit S-152 is a match with an
Alcotest serial number from the Dennis
Calibration Repository Summary or not.

[p.21]
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PROSECUTOR’S
DISCOVERY

OBLIGATION

The prosecutor must now
provide:

* the prior disposition,

* along with the complete row
of data from Exhibit S-152,
and

* the Dennis Calibration
Repository Summaryin
discovery....

[p.25; see p.18 and 21]
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Municipal Court

Case Search

Defense counsel will also have
an independent means of
obtaining the same information
through the Municipal Court
Case Search (MCCS), should
they find an independent
evaluation of the evidence
necessary.

[p.24, n.8]
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Completing Discovery
If No Match

If it is determined that the defendant’s prior DWI conviction did
not involve a Dennis-calibrated Alcotest, the defendant and
defense counsel are still provided their copy of the one row of

complete data from Exhibit S-152, along with the Dennis
Calibration Repository Summary, and the confirming prior
disposition revealing the summons number for the defendant’s
prior DWI conviction.

[p.21-22]
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COURT PROCEDURES

[W]hen the prosecutor identifies a Dennis prior,] the court must
then schedule a discovery conference for the State to fulfill its
obligation and provide to the defendant and counsel, as well as the
court, discovery indicating whether the defendantis a Dennis-
affected defendant.

PRERE)
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Court Procedures

* During the initial conference for a DWI matter, the court shall
inquire whether the pending matter represents the first or
subsequent DWI for a defendant.

[p.19]

* The matter then proceeds in the normal course, and the
defendant may face enhanced sentencing based on the prior
DWI.

[p.22]
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IF A DENNIS CASE

If the State determines that the defendant’s prior offense involved a
Dennis-affected Alcotest Instrument that produced an evidential BAC
reading, corroborated by Exhibit S-152 and the Dennis AIR Summary
sheet, judges should afford the defendant a reasonable amount of
time to decide whether to challenge the prior conviction.

[p.22]
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PCR FILED HERE AND THERE

* If the defendant wishes to challenge that earlier conviction, the
defendant shall do so by filing for PCR in the jurisdiction of the
previous conviction.

[p.22]

* A copy of the motion must be provided to the court for the
subsequent DWI.

[p.22]
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PCR EXPEDITED THERE

Because of the serious public safety concerns that DWI charges
present, we call on judges to resolve PCRs and related new matters

as expeditiously as possible.
[p.23]
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DISPOSITION STAYED HERE

Upon receiving the copy of the motion for PCR, the court for the
subsequent DWI matter shall stay the disposition of the matter, unless
the defendant elects to enter a guilty or both parties consent to a trial,
irrespective of the filing of the PCR.

[p.22]
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WHILE PCR IS PENDING

* All pretrial procedures in the
subsequent DWI matter, including
timely production of discovery and
participation in case management
conferences as directed by the court,
shall continue during the pendency of
the PCR.

* The goal is to have the subsequent
case trial ready when the PCR is
resolved.

[p.22]
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NO 5-YEAR TIME BAR

* Rule 7:10-2 governs PCR in municipal
court and dictates that any petition for
PCR that is not based upon correcting
an illegal sentence “shall not be
accepted for filing more than five years
after entry of the judgment of conviction
or imposition of the sentence sought to
be attacked.” R. 7:10- 2(b)(2).

But we note that, in Cassidy, we lifted
the stay on pending cases and relaxed
Rule 7:10-2(b)(2)’s five-year time bar
given that “the State waited
approximately a year to notify the
[defendants affected by a Dennis-
calibrated Alcotest].” 235 N.J. at 498.

[pp.14-15]
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ELIGIBLE DEFENDANTS
WHO FOREGO PCR

If the defendant, after being made
aware of the existence of a Dennis-
affected matter, chooses to proceed
without challenging the earlier
conviction, the court will inquire on the
record that the defendant’s decision is
knowing and voluntary, and the matter
may proceed in the usual course.

[pp.22-23]
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PROOF BEYOND A
REASONABLE DOUBT

Such transparency and safeguards will both (1) allow the State to
prove beyond a reasonable doubt whether a defendantis an
affected defendant, permitting them to confidently discharge their

duty in seeking sentencing enhancements when permitted by law,
and (2) enable defendants to defend against such claims.

[pp.18-19 (emphasis added)]
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Erlinger v. United States

» After oral argument, NJSBA drew the Court’s attention to the United States
Supreme Court’s decision in Erlinger v. United States, 602 U.S. __, 144 S.Ct. 1840
(2024), in which the Court held that whether a defendant’s prior convictions
were “committed on occasions different from one another” for purposes of 18
U.S.C. § 924(e)(1) must be decided by a unanimous jury, not by a judge at
sentencing. See 144 S.Ct. at 1851-52.

* Erlinger did not hold that the existence of a prior conviction must be found by a
unanimous jury, and it is thus not relevant to our disposition here.

[p.13, n.3]

135



Other Burden-

of-Proof Cases _
Apprendi v. New Jersey,
530 U.S. 466 (2000)
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STATE OF NEW JERSEY
by the Attorney General
\%

COLLEENCUNNINGHAM

by Evan Levow, Esqg.
* % % %

with Amici
OPD, NJSBA (Menzel, Troso, et al.), NCDD (Hernandez), ACDL-NJ, Reisig

% %k %k %k

Docket Number 087913
May 1, 2023
On Direct Certification to the Supreme Court

137



Special Adjudicator
Richard J. Geiger, J.A.D.

ORDERED that the matter is remanded to the
Special Master to develop a record, conduct
hearings, and make findings and conclusions
regarding the scientific reliability of the Alcotest
9510, which proceedings shall be scheduled on an
accelerated basis....

ORDERED that the Special Master shall provide to
the Court a written update on the remand
proceeding every ninety (90) days until the
remand proceedings have concluded....

ORDERED that the Special Master shall hear
testimony, including expert testimony, hear the
arguments of the parties, and make findings of
fact and conclusions of law....
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CONDITIONAL PLEAS

* ORDERED that...a limited stay...shall
apply to all DWI matters involving the
use of Alcotest 9510 machines in
Municipal Courts and appeals in the
Law Division and Appellate Division of
Superior Court....

* ORDERED that DWI prosecutions
and appeals based exclusively on the
use of an Alcotest 9510 device (i.e.,
without other clinical or objective
observational evidence), are stayed....

139



CONDITIONAL PLEAS

* ORDERED that a defendant who
challenges the use of Alcotest-related
evidence may enter a conditional
guilty plea pursuant to Rule 7:6-2(c),
reserving the right to apply for relief
from the municipal court should the
appeal before this Court result in a
determination that the Alcotest 9510
device is not reliable.
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NON-9510 CASES
UNAFFECTED

* ORDERED that the State may
proceed with the prosecution of DWI
matters in the normal course when
those prosecutions will not include
Alcotest 9510 results....

* The provisions of this limited stay do
not apply to matters involving the use
of results from an Alcotest 7110 unit.
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Case Management Conferences:

13 July 2023 16 Jan. 2024 7 May 2024 19 Nov. 2024

26 Sep. 2023 27 Feb. 2024 23 Aug. 2024 25 Feb. 2025
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MOTIONS DECIDED 2023

DIRecT CERTIFICATION: Granted on May 1 with Stay

Stop RoOLLOUT:
» Denied by Special Master on August 23
* Denied by Supreme Court on October 19

TRAINING FOR NJSBA Amicus Team: Granted October 3, accomplished
STATE TO PROVIDE DEFENSE WITH 9510s: Denied without Prejudice on October 3
STATE TO PAY DEFENSE EXPERTS/TRANSCRIPTS:

Granted by Special Master on August 28
Reversed by Supreme Court on October 19, pending application to OPD

Source Code Protective Order: Entered by consent on December 19
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MOTIONS DECIDED 2024

DEFENSE MOTION FOR STATE TO PAY DEFENSE EXPERTS/TRANSCRIPTS:
» Denied by OPD on May 29

* Denied by Special Adjudicator on July 2

* Motion to Supreme Court pending since November
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SPEEDY TRIAL

Can 9510 cases proceed before the Supreme Court decides
Cunningham?

UStay applies to all pending cases.
UStay applies to cases based exclusively on 9510 evidence
U Cases may proceed when State will not use 9510 evidence
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SPEEDY TRIAL
FOUR FACTORS

Barker v. Wingo, 407 U.S. 514 (1972)
WLength of Delay

UReason for Delay

U Assertion of the Right

UPrejudice
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SPEEDY TRIAL
ASSERTION OF THE RIGHT

»0On the record
» Formal motion
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SPEEDY TRIAL
LENGTH OF DELAY

»State v. Cahill, 213 N.J. 253,258 (2013) (898 days)
»State v. Tsetsekas, 411 N.J.Super. 1 (App.Div. 2009) (344 days)
»State v. Farrell, 320 N.J.Super. 425 (App.Div. 1999) (633 days)

» Strunk v. United States, 412 U.S. 434 (1973) (10 months)
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SPEEDY TRIAL
LENGTH OF DELAY

STATE V. CHUN, 194 N.J. 54 (2008)
> 829 days: 12/14/2005-3/17/2008

STATE V. CASssIDY, 235 N.J. 482 (2018)

> 585 days: 4/7/2017-11/13/2018

STATE V. OLENOWSKI, 247 N.J. 242 (2019)
»1459 days: 11/18/2019-2/17/23 (with Covid)
STATE V. CUNNINGHAM (2023)

» 731 days: 5/1/2023-present
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SPEEDY TRIAL
REASON FOR DELAY

»State is the proponent of the evidence
»Stays favor the State

» Stays compromise speedy trial rights
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SPEEDY TRIAL
PREJUDICE

Real

UAbility to defend

UFading memories

ULost witnesses
UEmployment interruptions

Presumed

UPublic obloquy

UAnxiety over unresolved
prosecution

UDrain on finances
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PRETRIAL MOTIONS i~ L

L
e
e

Evidence ‘*l‘ Management
¢ Su‘ppres;s_ie-n:,. * Suppression
. Exc_lud'ée_&tﬁ'tements * Consolidation

= _#* Exclude Evidence (in limine) * Ancillary _Ser:yie_t.es ':::._ ’
* Dismissal (missing eIem_ents) - Speedy Tnal ¢l

« Dismissal (untimely sefvice) . %:::s Recusak:}:
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VIDEO

N.J.S.A. 40A:14-118.1 (MVR)
N.J.S.A. 40A:14-118.5 (BWC)
N.J.S.A. 52:17B-224(b)

N.J.S.A. 52:17B-228(d)

State v. Stein, 225 N.J. 582, 596 (2016)

State v. P.S.,202 N.J. 232,253 (2010)
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N.J.5.A. 40A:14-118.5
Body Worn Camera Video
Requirement

a. Notwithstanding the provisions of any other law to the contrary and
subject to the limit of funds appropriated or otherwise made available
for this purpose, every uniformed State, county, and municipal patrol
law enforcement officer that
electronically records audio and video while acting in the performance
of the officer's official duties....
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N.J.5.A. 40A:14-118.5
Body Worn Camera Video
Exceptions

(1) While engaging in an assignment;

(2) When assigned to 5

(3) While serving in an within the department;
(4) While meeting with a 3

(5) While engaging in of a member of the collective
bargaining group;

(6) When the Chief or a 2

(MHA of a county prosecutor's office or Division of
Criminal Justice when authorized by the County Prosecutor or Attorney
General; or

(8) As may be otherwise provided in accordance with guidelines or directives
promulgated by the Attorney General.
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N.J.S.A. 40A:14-118.5
Body Worn Camera Video
Activation

¢. [The] video and audio recording functions of a body worn camera
whenever the officer is for service
or at the initiation of any other

, in accordance
with applicable guidelines or directives promulgated by the Attorney
General; provided however, if an immediate threat to the officer's life or
safety makes activating the body worn camera impossible or dangerous,
the officer shall activate the body worn camera at the first reasonable
opportunity to do so. The body worn camera shall
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N.J.S.A. 40A:14-118.5
Body Worn Camera Video
Deactivation

The video and audio recording functions of a body worn camera may be
deactivated, consistent with directives or promulgated by the
Attorney General:

U When a citizen declines to speak with an officer unless the BWC is
deactivated

U When requested by a non-arrestee seeking EMS

U Strategy discussions, provided the discussion is outside of the presence
of third parties or while collecting evidence

U When an AP or DAG says not to record for good and sufficient cause
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N.J.S.A. 40A:14-118.5
Body Worn Camera Video
Deactivation

The video and audio recording functions of a body worn camera may
be deactivated, consistent with directives or promulgated
by the Attorney General:

U In schools where minors are present*

U In healthcare facilities (hospitals, doctor’s offices, rehabs)*
U In places of worship when worshippers are present*

* Except during criminal investigations, emergency calls or calls for
service, or where there will be a need for use of force
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Find Update to Body Worn Camera Policy at:

ag-Directive-2022-1.pdf
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N.J.S.A. 40A:14-118.5
Body Worn Camera Video
Failure to Use

q. If a law enforcement officer, employee, or agent fails to adhere to
the recording or retention requirements contained in this act, or
intentionally interferes with a body worn camera's ability to
accurately capture audio or video recordings:

(1) the officer, employee, or agent shall be subject to appropriate

9

(2) there shall be a that exculpatory
evidence was destroyed or not captured in favor of a criminal
defendant who reasonably asserts that exculpatory evidence was
destroyed or not captured|.]
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Mandatory Presumption?
Permissive Inference?

“JA] statutory presumption which mandates a finding that the
presumed fact exists simply by proving the underlying fact
offends the due process clause of the Fifth and Fourteenth

amendments to the Constitution because it undermines the
defendant's presumption of innocence and diminishes the State's
obligation to prove guilt beyond a reasonable doubt. Thus, in
order to observe the demands of due process a court may not
accord any greater weight than that of a permissive inference to
the statutory presumption, “no matter how mandatory the
phraseology creating the presumption appears to be.”

» State v. McCandless, 190 N.J.Super. 75, 81 (App.Div. 1983). Accord State v.
Walten, 241 N.J.Super. 529 (App.Div. 1990).
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John Menzel
603 Mattison Avenue
Suite 320
Asbury Park, NJ 07712
(732) 899-1899 office
(732) 713-4100 cell
jmenzel@menzellaw.com
L
F
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CONTACT Us

Michael Troso

Helmer Conley & Kasselman
111 White Horse Pike
Haddon Heights, NJ 08035
(856) 547-7888 office

(609) 903-2557 cell
michaeltroso@helmerlegal.com
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in or near Asbury Park

Sophia M. Shalaby
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Suite 109-B
Manalapan, NJ 07726
(732) 490-1777 office
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DW!I UPDATE 2025—NJSBA ANNUAL MEETING
Thursday, May 14, 2025, from 1:30 to 3:00 p.m.
Waves, Borgata Hotel Casino & Spa

Title: DWI Update 2025

Overview: Join us for the DWI Update 2025, a comprehensive seminar focusing this year’s changes in
DWI representation, discovery, post-conviction relief, plea bargaining, and breath testing.

Immigration: With the advent of the present administration in Washington, D.C., immigration law now
provides that any alien—whether a green card or visa holder or undocumented—faces deportation and is
rendered inadmissible if convicted of DWI. Learn how our courts are protecting the administration of
justice in light of threats to immigrants facing this serious traffic offense in New Jersey.

Post-Conviction Relief: In light of State v. Zingis, PCR is no longer an unusual extraordinary remedy for
unconstitutional convictions, but a requirement for those previously convicted in cases involving Alcotest
7110 breath testing instruments inspected by for breath test coordinator Marc Dennis.

Prior Convictions: State v. Zingis and Erlinger v. United States are recent cases discussing the State’s
burden in establish the validity of prior convictions and suggesting yet more options in plea negotiations.

New Breath Testing Technology: State v. Cunningham proceeds apace as the State seeks to validate use
of the Alcotest 9510, now replacing the Alcotest 7110. While no decision is expected until next year, we’ll
get you up-to-date on the current status.

Video: Police are now required to use body-worn cameras. Find out about when BWC must be used, when
it is excused, and how it should be considered when police fail to use it.

Join us! Whether you’re a prosecutor, defense attorney, or judge, we hope to provide valuable insights,
ethical guidance, and practical strategies at the 2025 DWI Update.

OUR PANEL:

John Mengzel, J.D., Asbury Park

732/713-4100 (cell), 732/899-1899 (office), jmenzel@menzellaw.com
Michael Troso, Esq., Haddon Heights

(856) 547-7888 office, (609) 903-2557 cell, michaeltroso@helmerlegal.com
Sophia M. Shalaby, Esq., Manalapan

201/334-6035 (cell), 732/791-4141 (office), sophia@shalaby-law.com

CLE CREDIT HOUR ALLOCATIONS:
TIME 50-MINUTE 60-MINUTE
OVERALL: 90 minutes 1.8 1.5

v.20250423 Pagelof1l
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State of New Jersey

OFFICE OF THE ATTORNEY GENERAL

PaiLie D.MurpHY DEPARTMENT OF LAw AND PUBLIC SAFETY ANDREW J. BRUCK
Governor PO Box 085 Acting Attorney General

TreNTON, NJ 08625-0085

SHETLA Y. OLIVER
Lt. Governor

ATTORNEY GENERAL LAW ENFORCEMENT DIRECTIVE NO. 2022-1

TO: All Law Enforcement Chief Executives and County Prosecutors
FROM: Andrew J. Bruck, Acting Attorney General
DATE: January 19, 2022

SUBJECT: Update to Body Worn Camera Policy

This Directive updates the statewide Body Worn Camera Policy (“BWC Policy”) to
conform to P.L..2021, ¢.472, which was signed into law on January 18, 2022 by Governor Philip
D. Murphy and outlines the circumstances in which a law enforcement officer may view relevant
BWC footage prior to writing an initial report, providing a statement, or submitting to an interview
about the recorded event.

By way of background, in 2015, Acting Attorney General John J. Hoffman issued Directive
2015-1, which established statewide protocols governing the use of BWCs and served as the initial
version of the BWC Policy. In 2021, Attorney General Gurbir S. Grewal issued Directive 2021-5,
which significantly revised the BWC Policy, in part to incorporate the requirements of a 2020 law
mandating the use of BWCs by all uniformed patrol officers in New Jersey. See P.L. 2020, c. 128
and 129, codified at N.J.S.A. 40A:14-118.3 to -118.5. Among other things, the 2021 version of the
BWC Policy placed limits on when officers could review or receive an accounting of a BWC
recording prior to creating any required initial reports, statements, or interviews regarding the
recorded event. See 2021 BWC Policy § 10.3. The law signed yesterday by Governor Murphy
supersedes that rule and instead generally permits officers to review such recordings before
creating required initial reports, statements, or interviews, with six exceptions delineated in the
statute.

In addition, this Directive makes several other minor modifications to the BWC Policy, as
described below.

Therefore, pursuant to the authority granted to me under the New Jersey Constitution and
the Criminal Justice Act of 1970, N.J.S.A. 52:17B-97 to -117, which provides for the general
supervision of criminal justice by the Attorney General as chief law enforcement officer of the
State in order to secure the benefits of a uniform and efficient enforcement of the criminal law and
the administration of criminal justice throughout the State, I hereby direct all law enforcement and
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prosecuting agencies operating under the authority of the laws of the State of New Jersey to
implement and comply with the directives outlined below.

I

A.

Revisions to the BWC Policy

Equipped with a BWC. Defines “equipped with a BWC” to refer to an officer wearing a
BWC at the time in question, as opposed to simply receiving the BWC equipment from
their agency. See section 2.

Bodily injury. Defines “serious bodily injury” and “significant bodily injury” by their
statutory definitions. See section 2.

Substantive report. Defines a “substantive report” as a police report that includes a detailed
accounting of an incident. See section 2.

Officers required to wear BWCs. Clarifies that officers executing pre-planned searches
and arrests performed pursuant to statutory authority, such as parolee searches, are required
to wear BWCs. See subsection 3.2(g).

Officers not required to wear BWCs. Clarifies that officers: (1) engaged in duties as bomb
or explosives technicians; (2) conducting searches of cellphones, tablets, computers or
other electronic devices pursuant to a search warrant, when such items have already been
seized and the search is performed at a location other than the premises of the initial search
and seizure; or (3) when conducting searches of cellphones, tablets, computers or other
electronic devices that are suspected to contain images of child sexual exploitation are not
required to wear BWCs. See subsections 3.3(j) to 3.3(1).

BW(Cs activated inappropriately. Clarifies that BWC footage recorded in contravention
of this Policy or any other applicable law shall not be admissible as evidence in any
criminal, civil, or administrative proceeding, except as evidence in any proceeding related
to the unauthorized use of a BWC. See subsection 5.1.

BW(C activation. Clarifies that BWCs shall be activated during the entire execution of a
search warrant, absent an applicable exemption. See subsection 5.2(h).

Re-activation of BWCs. Clarifies that de-activated BWCs should be re-activated in
situations where an officer reasonably believes that the officer or another person is likely
to use force, and that this requirement applies in a hospital/medical/mental health care
facility setting. See subsections 5.3.2 and 6.8.

Procedures for de-activation upon a civilian’s request. Substitutes the word “discussion”
for “colloquy.” See subsection 6.3.

Restriction on access to BWC recordings. Provides, consistent with P.L. 2021, c. 472
(N.J.S.A.40A:14-118.5) signed yesterday, that law enforcement officers shall be permitted
to review a BWC recording prior to creating any required substantive initial reports,



II.

providing a statement, or submitting to an interview regarding the recorded event, except
in certain enumerated circumstances. These circumstances include any use of force by the
officer resulting in significant or serious bodily injury or death; the discharge of a firearm
or any use of deadly force by the officer; the death of a person while in law enforcement
custody or during an encounter with law enforcement; or an incident the officer knows or
has been advised is or will be the subject of an internal affairs or citizen complaint relating
to the officer’s use of force, bias, or dishonesty. See subsection 10.3.

Provides guidance on documenting review of BWC recordings prior to initial reports or
statements. See subsection 10.3.1.

Creates rules outlining the process for approval of officer review of BWC recordings when
limitations on review apply. See subsection 10.3.3.

Other Provisions

Non-enforceability by third parties. This Directive is issued pursuant to the Attorney
General’s authority to ensure the uniform and efficient enforcement of the laws and
administration of criminal justice throughout the State. This Directive imposes limitations
on law enforcement agencies and officials that may be more restrictive than the limitations
imposed under the United States and New Jersey Constitutions, and federal and state
statutes and regulations. Nothing in this Directive shall be construed in any way to create
any substantive right that may be enforced by any third party.

Severability. The provisions of this Directive and the BWC Policy shall be severable. If
any phrase, clause, sentence or provision of this Directive or the BWC Policy is declared
by a court of competent jurisdiction to be invalid, the validity of the remainder of either
document shall not be affected.

Questions. Any questions concerning the interpretation or implementation of this
Directive and the BWC Policy shall be addressed to the Executive Director of the Office
of Public Integrity & Accountability, or their designee.

Effective date. This Directive shall take effect immediately. The provisions of this
Directive and the BWC Policy shall remain in force and effect unless and until it is
repealed, amended, or superseded by Order of the Attorney General. Accompanying this
Directive is the January 2022 Body Worn Camera Policy, which reflects the changes
described in this Directive.



ATTEST:

Thomas J. Eicher
Executive Director
Office of Public Integrity & Accountability

Dated: January 19, 2022

A Qi —

Andrew J. Bruck
Acting Attorney General
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1.1

1.2

13

Governing Principles

Body Worn Camera (BWC) footage provides objective evidence of what occurred and plays
a crucial role in the public discourse around police accountability. BWCs also serve as a
powerful deterrent to misconduct by both the police and members of the public interacting
with police. As such, BWCs have gained wide support among public and law enforcement,
alike. The policies and standards established in this Policy are designed to help police
departments achieve an optimal balance between potentially competing interests. For
example, it is necessary to balance the need to promote police accountability and
transparency on the one hand, against the need to respect the privacy interests of persons
whose images and home interiors will be captured in a BWC recording on the other. So too,
it is necessary to balance the benefits achieved by electronically recording evidence that
might help to solve a crime and successfully prosecute an offender against the costs
incurred if a BWC were to chill a victim or witness from providing a BWC-equipped

officer with information necessary to solve a crime and convict the offender.

New Jersey now requires police departments and agencies to employ BWCs in their daily
law enforcement functions. While N.J.S.A. 40A:14-118.3 through -118.5 provides the basic
framework for BWC use, this Policy seeks to provide additional guidance for the
requirements that all departments must now satisfy. Law enforcement agencies are
nonetheless expressly authorized to impose additional requirements beyond—but not
inconsistent with—those established in this Policy. In this way, police agencies are
afforded an opportunity to tailor their BWC policies and procedures to address local
concerns and needs.

Although police executives are afforded some flexibility in developing departmental
policies and practices that address local needs and community concerns, this Policy makes
clear that all policies must limit the discretion of individual officers in the field. The decision
to activate a BWC must be based on objective criteria (e.g., the initiation of a specified type
of police action, such as a consensual field inquiry, or the start of an officer’s duty shift).
Furthermore, in any circumstance where an officer is afforded discretion in deciding
whether to de-activate a BWC, the reasons for exercising that discretion must be
documented to permit supervisory review.

BODY WORN CAMERA POLICY | January 2022 1



2 Definitions

Activate. To actuate the recording mode/function of a body worn camera.?

Body worn camera (“BWC”). A device worn by a law enforcement officer that makes an electronic
audio and video recording of activities that take place during any law enforcement action. The
term does not include a mobile video recording device when mounted inside a police vehicle (i.e., a
dash cam). The term also does not include any form of electronic recording device worn by a law
enforcement officer while acting in an undercover capacity. Nor does the term include an
electronic recording device when used to comply with the requirements of Rule 3:17 (electronic
recording of station house custodial interrogations).

Constructive authority. Shall have the same meaning as defined in the Attorney General’s Use of
Force Policy, except that the term shall apply only to constructive authority directed against a
person who is subject to an investigative detention or arrest (e.g., “show me your hands,” “get out
of the vehicle,” etc.), or directed against a person if the officer has un-holstered a firearm or a
conducted energy device (e.g., “move out of the way,” “get down,” etc.).

Equipped with a BWC. Shall mean that a law enforcement officer is actually wearing a BWC at the
time in question, as opposed to simply receiving BWC equipment from their agency.

Force. Shall have the same meaning as defined in the Attorney General’s Use of Force Policy. The
term “force” shall include physical, mechanical, enhanced mechanical, and deadly force.

Investigation of a criminal offense. Any police activity pertaining to the investigation of an
indictable crime, disorderly persons offense, or petty disorderly offense, including but not limited
to responding to a report of a possible criminal offense; an investigative detention based on or
leading to reasonable and articulable suspicion to believe that a criminal offense has been or is
being committed; an arrest for a criminal offense; an interview of a potential witness to a criminal
offense; or canvassing an area, neighborhood, or premises for potential witnesses to a criminal
offense.

Law enforcement agency, agency, or department. A law enforcement agency operating under the
authority of the laws of the State of New Jersey.

1 Some BWC models may be turned on and remain in a standby or buffering mode, during which the device
does not make a permanent record of images/sounds unless the officer activates the recording
mode/function. With respect to these models, when the officer activates the recording mode/function, the
device automatically preserves an electronic recording of the events that transpired a fixed period of time
(e.g., 30 seconds) before the recording mode/function was activated. This time-delay or “buffering” feature
allows the device to capture data concerning the event/circumstances that prompted the officer to activate
the BWC. When an officer does not activate the recording mode/function, data captured while the device is
in standby/buffering mode is overwritten automatically.
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Law enforcement officer. A person whose public duties include the power to act as an officer for
the detection, apprehension, arrest, and conviction of offenders against the laws of this State.

Mobile video recording system. A device or system installed or used in a police vehicle or worn or
otherwise used by an officer that electronically records visual images depicting activities that take
place during a motor vehicle stop or other law enforcement action.

Proactive enforcement team. Includes officers who are typically assigned to target vice, drugs,
organized street crime, violent crime and/or any other targeted enforcement. Unlike officers who
are responsible for responding to traditional calls for service, these officers are typically assigned
the singular responsibility of addressing the aforementioned activities, and they are sometimes
referred to as crime suppression units. The nature of their work is varied and may include being
dressed in traditional uniform, modified uniform, or plain clothes. These officers may work
alongside undercover officers, conduct surreptitious surveillance, engage in high intensity
enforcement via motor vehicle/pedestrian stops and/or interact with confidential informants or
witnesses who wish to remain anonymous.

School. A public or nonpublic elementary or secondary school within this State offering education
in grades kindergarten through 12, or any combination of grades, at which a child may legally fulfill
compulsory school attendance requirements.

Serious bodily injury. Serious bodily injury means bodily injury which creates a substantial risk of
death or which causes serious, permanent disfigurement or protracted loss or impairment of the
function of any bodily member or organ. Serious bodily injury and serious bodily harm have the
same definition for purposes of this Policy. See N.J.S.A. 2C:11-1(b); N.J.S.A. 2C:3-11(d).

Significant bodily injury. Significant bodily injury means bodily injury which creates a temporary
loss of the function of any bodily member or organ or temporary loss of any one of the five senses.
See N.J.S.A. 2C:11-1(d).

Subject of the video footage. Any law enforcement officer, suspect, victim, detainee, conversant,
injured party, or other similarly situated person who appears on the BWC recording, and shall not
include a person who only incidentally appears on the recording.

Substantive report. A substantive report shall mean a report that includes a detailed accounting of
the incident. It does not include a report, for example, which simply refers to other reports or to
the existence of BWC or other camera recordings.

Tactical team. A group of officers who are specially selected, trained, and equipped to handle high-
risk incidents, including, but not limited to, those involving snipers, barricaded persons, warrant
services, apprehensions, acts of terrorism, and other situations or activities as deemed necessary
by command leadership.
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Youth facility. A facility where children assemble under adult supervision for educational or
recreational purposes, such as group homes, residential facilities, day-care centers, day treatment
centers, etc.
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3.1

3.2
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Police Department Policies Governing Deployment
and Use of BWCs and Recordings

Promulgation of Police Department Policies and Procedures. To ensure an efficient and
orderly transition to universal BWC implementation, every law enforcement agency shall
promulgate and enforce a policy, standing operating procedure, directive, or order, in a
form as may be appropriate given the customs and practices of the agency, which shall
comply with the policies, standards, and requirements of this Policy. Any policy, standing
operating procedure, directive, or order promulgated by an agency pursuant to this Policy
shall provide that:

(a) alaw enforcement officer employed by the agency may only use a BWC system that
has been issued and approved by the agency;

(b) an officer equipped with a BWC must comply at all times with the requirements
established in this Policy and in the agency’s policy, standing operating procedure,
directive, or order issued pursuant to this Policy or by law;

(c) aBWCshall be used only in performance of official police duties and not for personal
purposes;

(d) no BWC recording shall be accessed, viewed, copied, disseminated, or otherwise
used by a sworn officer or civilian employee of the agency except for an official
purpose specified in this Policy or by law; and

(e) any sworn officer or civilian employee of the agency who knowingly violates the
requirements of this Policy or the agency’s policy, standing operating procedure,
directive, or order, or applicable laws, shall be subject to discipline.

Officers Required to Wear BWCs. The following officers shall be required to be equipped
with BWCs and adhere to the provisions of this Policy when performing their duties:

(a)  All uniformed patrol officers while acting in the performance of official duties, as
required by N.J.S.A. 40A:14-118.3 (P.L. 2020, c. 128). This shall include uniformed
officers assigned to traffic law enforcement, as well as Class Il Special Law
Enforcement Officers (SLEO lls) assigned to patrol or traffic law enforcement duties.

(b)  All officers assigned to tactical teams as defined in this Policy. Tactical Teams shall
include S.W.A.T. (Special Weapons and Tactics), S.R.T. (Special Response Team),
T.E.A.M.S. (Technical Emergency and Mission Specialists), Entry Teams, Rapid
Deployment, Fugitive or similar units.

(c)  All officers assigned to proactive enforcement teams as defined in this Policy.



(d)

(e)

(f)

(8)

(h)

All officers assigned to canine units.

All officers whose assigned duties include regular interaction with members of the
public, which reasonably may give rise to an arrest situation or use of force.

All officers assigned to “front desk” duty in law enforcement agencies, whose duties
include interaction with members of the public who enter police stations to report
incidents or request assistance or information.

All officers assigned to a pre-planned search warrant execution or a pre-planned
arrest. This shall include pre-planned searches and arrests performed pursuant to
statutory authority, such as parolee searches.

All uniformed officers assigned to duties at demonstrations or potential civil
disturbances.

3.3 Officers Not Required to Wear BWCs. Notwithstanding the provisions of 3.2, the following
officers are not required by this Policy to be equipped with BWCs:

(a)

(b)

(c)

(d)

(e)

(f)

(g)
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Officers engaged in undercover assignments.

Officers acting as hostage negotiators or crisis negotiators working in conjunction
with tactical teams.

Officers assigned to administrative positions within the law enforcement agency. This
provision shall not exclude officers assigned to “front desk” duty, as defined in
Section 3.2(f), from the requirement to be equipped with BWCs.

Officers meeting with confidential sources or recruiting potential confidential
sources.

Officers engaged in union representation of a member of the collective bargaining
unit.

Officers assigned to duties within schools or youth facilities as part of the normal
daily educational environment, such as School Resource Officers (SROs) and Class Il
Special Law Enforcement Officers (SLEO llIs). Officers assigned to duties at schools or
youth facilities working security or crowd-control functions at special events such as
athletic competitions, graduations or similar public events shall be equipped with
BW(G(s.

Non-uniformed officers assigned to investigative, non-enforcement duties, when
authorized by the agency’s law enforcement executive.



3.4

3.5

3.6

3.7

3.8

(h)  Officers assigned to “extra duty” or “off duty” assignments that involve strictly traffic
direction.

(i)  Officers engaged in crime-scene processing duties.
(j)  Officers engaged in duties as bomb or explosives technicians.

(k)  Officers conducting searches of cellphones, tablets, computers or other electronic
devices pursuant to a search warrant, when such items have already been seized and
the search is performed at a location other than the premises of the initial search and
seizure.

(I)  Officers conducting searches of cellphones, tablets, computers or other electronic
devices that are suspected to contain images of child sexual exploitation.

Special Circumstances. Exemptions from the requirements in Section 3.2 are permitted
only when approved by the Director of Division of Criminal Justice or the County
Prosecutor, and only under such special circumstances that warrant an exemption. The
reasons for the exemption must be documented and demonstrate a special need. Such
requests for exemption shall be made in advance and approved in writing.

Placement of BWC. A BWC used by a law enforcement officer shall be placed so that it
maximizes the camera’s ability to capture video footage of the officer’s activities. This may
include placement on helmets, vests or other such location so long as the device is secured
properly and will maximize the device’s recordation function.

Duty to Inspect and Report Malfunction. An officer equipped with a BWC shall be
responsible for determining that the device is fully functional and that its battery is
adequately charged at the start of the officer’s duty shift and before going into the field. If
a malfunction is detected, the officer shall report the malfunction to a supervisor before
going into the field. If the BWC malfunctions while out in the field, the malfunction upon its
discovery shall be reported to the officer’s supervisor as soon as it is safe and practicable to
do so.

Applicability of and Compliance with Attorney General Directive No. 2005-1. The decision
to activate or de-activate a BWC is a police action subject to the rule established in
Attorney General Law Enforcement Directive (“AG Directive”) No. 2005-1, which strictly
prohibits any form of racially-influenced policing.

Training. Every agency shall designate one or more training officers and shall establish a
training program to ensure that officers equipped with BWCs and officers and civilian
employees who access or handle BWC recordings are familiar with the provisions of this
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Policy, and the policy, standing operating procedure, directive, or order promulgated by
the agency pursuant to section 3.1, and all applicable laws of the State.
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4.1

4.2

4.3

4.4
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Notice that BWCs are Deployed and Activated

Public Notice. Every department or agency shall take reasonable steps to inform the
citizenry of the agency’s use of this technology. The department shall publish a statement
that it deploys BWCs on its internet website or, if the department does not have its own
website, then on the municipality’s website when feasible. The County Prosecutor may
assist departments in providing general public notice of their deployment of BWCs
pursuant to this section. The website posting shall include a picture showing what the
device looks like, and how it is to be worn by uniformed officers or plainclothes detectives
so that citizens will be able to determine whether an officer is equipped with the device.
Notwithstanding the above general public notice requirement, officers wearing BWCs must
comply with all relevant laws regarding notice to any subject of a BWC recording, pursuant
to P.L. 2020, c. 129, section 1d-e, discussed in section 4.2, infra.

Specific Notice to Certain Individuals During an Encounter. A law enforcement officer who
is wearing a BWC shall notify the subject of the recording that the subject is being recorded
by the BWC, unless it is unsafe or infeasible to provide such notification. Such notification
shall be made as close to the inception of the encounter as is reasonably possible. If the
officer does not provide the required notification because it is unsafe or infeasible to do so,
the officer shall document the reasons for that decision in a report or by narrating the
reasons on the BWC recording, or both. The failure to verbally notify a person pursuant to
this section shall not affect the admissibility of any statement or evidence. See AG Directive
2021-5, Section II.A (non-enforceability by third parties).

Truthful Response to Specific Inquiries. If a civilian inquires of an officer whether the
officer is equipped with a BWC, or inquires whether the device is activated, the officer shall
answer truthfully unless the County Prosecutor or designee, or Director of the Division of
Criminal Justice or designee, has expressly authorized the officer to make a covert
electronic recording. Cf. Section 3.3 (Policy does not apply to officers while operating in an
undercover capacity, or while conducting/participating in a station house custodial
interrogation electronically recorded in accordance with Rule 3:17). Nothing in this Section
shall be construed to establish a basis for suppressing a statement or other evidence. See
AG Directive 2021-5, Section II.A (non-enforceability by third parties).

Notice When Using BWCs Inside a Private Residence. Prior to entering a private residence,
a law enforcement officer shall notify the occupant that the occupant is being recorded by
the BWC and, if the occupant requests the officer to discontinue use of the officer’'s BWC
the officer shall immediately discontinue use of the BWC unless the officer is actively
engaged in investigating the commission of a criminal offense, or is responding to an
emergency, or reasonably believes that the officer will be required to use constructive
authority or force. A request to discontinue the use of a BWC made to a law enforcement



officer pursuant to this Section and the response to the request shall be recorded by the
recording system prior to discontinuing use of the recording system.

4.5 Notice When Using BWCs with an Apparent Crime Victim. When interacting with an
apparent crime victim, a law enforcement officer shall, as soon as practicable, notify the
apparent crime victim that he or she is being recorded by the BWC and, if the apparent
crime victim requests the officer to discontinue use of the BWC, the officer shall
immediately discontinue use of the BWC. A request to discontinue the use of a BWC made
to a law enforcement officer pursuant to this Section and the response to the request shall
be recorded by the recording system prior to discontinuing use of the recording system.

4.6 Notice When Using BWCs with a Person Seeking to Remain Anonymous. When interacting
with a person seeking to anonymously report a crime or assist in an ongoing law
enforcement investigation, a law enforcement officer shall notify the person that they are
wearing a BWC and, if the person requests that the officer discontinue use of the BWC, the
officer shall evaluate the circumstances and, if appropriate, discontinue use of the BWC. A
request to discontinue the use of a BWC made to a law enforcement officer pursuant to
this Section and the response to the request shall be recorded by the recording system
prior to discontinuing use of the recording system.
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5 Standards Governing the Activation of BWCs

5.1 BW(Cs Used Only in Performance of Official Duties. A BWC shall be activated only while in
performance of official police duties and for the purpose of recording incidents,
investigations, and police-civilian encounters involving those law enforcement activities
specified in this Policy, or specified in a department’s policy, standing operating procedure,
directive, or order promulgated pursuant to this Policy. A BWC shall not be activated while
the officer is on break or otherwise is not actively performing law enforcement functions
(e.g., while eating meals, while in a restroom, etc.). A BWC shall not be activated or used by
an officer for personal purposes, or when engaged in police union business. Nor shall a
BWC be used to record conversations involving counseling, guidance sessions, personnel
evaluations, or any similar supervisory interaction. Any recordings from a BWC recorded in
contravention of this Policy or any other applicable law shall be immediately brought to the
attention of agency command staff and immediately destroyed by command staff following
consultation and approval by the County Prosecutor or Director of the Office of Public
Integrity and Accountability. Such footage shall not be admissible as evidence in any
criminal, civil, or administrative proceeding, except as evidence in any proceeding related
to the unauthorized use of a BWC.

5.2 Circumstances When BWC Activation is Generally Required. Except as otherwise expressly
provided in Section 7 or any other provision in this Policy, or by law, an officer equipped
with a BWC shall be required to activate the device whenever the officer is responding to a
call for service or at the initiation of any other law enforcement or investigative encounter
between an officer and a member of the public, to include any of the following
circumstances,? unless there exists an immediate threat to the officer’s life or safety that
makes such activation impossible or dangerous; in such situations, the officer must activate
the camera at the first reasonable opportunity to do so and it shall remain activated until
the encounter has fully concluded and the officer leaves the scene:

(a) the officer initiates an investigative detention (e.g., a Delaware v. Prouse traffic stop,
a Terry v. Ohio criminal suspicion stop, or a checkpoint or roadblock stop);

(b) the officer is responding to a call for service and is at or near the location to which
the officer has been dispatched;

2 Two or more of the below-listed activities are likely to occur during a single encounter or event. For
example, a frisk ordinarily occurs after an officer already has initiated an investigative detention (i.e., a
“stop”), and a custodial interrogation typically occurs after the officer has arrested the person being
interrogated. Although these specified activities often will co-occur and overlap, they are presented in this
Section to ensure complete coverage of the circumstances when a BWC must be activated. The specified
activity that occurs first during an unfolding encounter will trigger the obligation to activate a BWC. As
explained in Section 5.3, once activated based upon the initiation of any of the listed police activities, the
BWC generally must remain in operation until the police-civilian encounter is concluded (i.e., until the officer
is no longer interacting with or in the presence of the civilian), and not just while the officer is engaged in the
specified activity that required activation.
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(c) the officer is conducting a motorist aid or community caretaking check;
(d) the officer is interviewing a witness in the course of investigating a criminal offense;

(e) the officer is conducting a custodial interrogation of a suspect, unless the
interrogation is otherwise being recorded in accordance with Rule 3:17 (electronic
recordation of station house interrogations);

(f)  the officer is making an arrest;
(g) the officer is conducting a protective frisk for weapons;

(h) the officer is conducting any kind of search (consensual or otherwise), including the
execution of a search warrant;

(i)  the officer is engaged in a police response to any type of civil disorder in
circumstances where the officer is engaged with or in the presence of civilians and
the officer or any other officer on the scene may be required to employ constructive
authority or force;

(j)  the officer uses constructive authority or force, or reasonably believes that
constructive authority or force may be used in any encounter or situation not
otherwise listed in this subsection based on specific and articulable facts warranting
heightened caution that are documented by narration on the recording and/or in any
investigation or incident report;3

(k)  the officer is transporting an arrestee to a police station, county jail, or other place of
confinement, or a hospital or other medical care or mental health facility; or

(I)  the officer reasonably believes that any other officer on the scene has undertaken or
is engaged in any of the foregoing police actions/activities.

5.3 Continuous Recording Pending Completion of Encounter. To ensure that the entire
encounter/event/episode is recorded, in accordance with this Policy and the law, a BWC
should be activated before a uniformed officer arrives at the scene of a dispatched call for

3 When circumstances necessitating the use of constructive authority or force arise suddenly during the
course of swiftly-developing events, it may not be safe and practicable for an officer to activate a BWC before
employing constructive authority or force. Nothing in this Policy should be construed or applied in a manner
that jeopardizes officer safety by distracting the officer’s attention from the immediate need to use such
constructive authority or force. It should be noted that in many circumstances where the need to use
constructive authority or force arises, the officer already would have initiated a police activity, such as a
motor vehicle stop, Terry stop, or response to a call for service, that would have triggered the requirement to
activate the BWC; see note 2 (recognizing that two or more police activities enumerated in this section often
will co-occur during the course of a single police-citizen encounter).
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5.3.1

53.2

5.4

5.5

service or other police activity listed in Section 5.2. See also note 1. However, the officer
need not begin recording at the moment he or she receives instructions from a dispatcher
to respond to a call for service. Rather, the officer may delay activation until they are near
the destination.

Except as otherwise expressly provided in Section 6 or any other provision of this Policy,
when a BWC is required to be activated by an officer pursuant to this Policy, the device
must remain activated throughout the entire encounter/event/episode and shall not be de-
activated until it is concluded (e.g., the BWC-equipped officer has left the scene; all civilians
involved in the encounter have left the scene; the officer has informed the dispatcher or a
supervisor that the event has concluded; the event is “closed” on the department’s
computer-aided dispatch (“CAD”) system, etc.).

When a BWC is activated pursuant to Section 5.2(k) (transport of arrestee), whether by an
officer in uniform or in plain clothes, it shall remain activated at all times while the BWC-
equipped officer is in the presence of the arrestee and until the arrestee is secured in the
holding cell or processing room, or until custody of the arrestee has been transferred to
county jail personnel, or until the arrestee is with hospital/medical/mental health
personnel. BWCs may be deactivated in a hospital/medical/mental health facility setting.
However, consistent with Section 6.8, in situations where an officer reasonably believes
that the officer or another person is likely to use force, the BWC shall be re-activated as
soon as it is safe and practicable to do so.

Special Provisions Governing the Use of BWCs when Investigating Underage Alcohol and
Marijuana Use. Consistent with the provisions of N.J.S.A. 2C:33-15a(4), the video and audio
recording functions of an officer’'s BWC shall be activated whenever the officer is
responding to a call for service related to an underage person who is suspected of violating
the law with respect to possessing or consuming an alcoholic beverage, marijuana, hashish,
or a cannabis item, or at the initiation of any other law enforcement or investigative
encounter between an officer and a person related to a violation or suspected violation of
that provision. The BWC shall remain activated until the encounter has fully concluded and
the officer leaves the scene and shall not be deactivated based on a request by a person
who is the subject of the call for service related to a violation of N.J.S.A. 2C:33-15, or for
any other reason.

Special Activation Rules Governing Certain Use-of-Force Incidents, In-Custody Deaths,
and Other Exigent Circumstances Where Officers Are in Danger. Notwithstanding any
other provision of this Policy, when an officer equipped with a BWC is dispatched to or
otherwise goes to the scene of a “Law Enforcement Incident” as defined in AG Directive
2019-4, the officer shall activate the BWC before arriving at the scene when feasible.
Notwithstanding any other provision of this Policy, an officer while at the scene of a “Law
Enforcement Incident” shall not de-activate the BWC unless instructed to do so by the
assistant prosecutor or assistant or deputy attorney general supervising the investigation of
the deadly-force incident pursuant to AG Directive 2019-4, or his or her designee. Such
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instruction may be given telephonically by the assistant prosecutor, assistant or deputy
attorney general, or designee supervising the investigation.
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6.1

6.2

6.3

Standards Governing the De-activation of BWCs
upon the Request of a Civilian, When Discussing
Investigation Strategy or Planning, or on Instruction
of a Prosecutor

De-Activation at the Request of a Civilian Providing Information/Cooperation.
Notwithstanding Section 5.3, an officer may de-activate a BWC when a civilian conversing
with the officer requests that the device be turned off under circumstances where it
reasonably appears that the person will not provide information or otherwise cooperate
with the officer unless that request is respected. The officer shall not suggest to the
person that the BWC should be de-activated; nor shall the officer ask the person whether
he or she would prefer that the BWC be de-activated. Rather, the request for de-activation
must be self-initiated by the civilian. The officer may explain the consequences of de-
activation (e.g., evidence relevant to a criminal investigation will not be recorded). In
deciding whether to de-activate the BWC, the officer shall consider the privacy and safety
interests of the person requesting de-activation, whether the encounter is occurring in the
person’s residence, and the need for the information or assistance that the person will
provide only if the de-activation request is honored.

De-Activation at the Request of a Person Seeking Emergency Medical Assistance.
Notwithstanding Section 5.3, an officer may de-activate a BWC when a person, other than
an arrestee, is seeking emergency medical services for him or herself or another and
requests that the BWC be de-activated. In deciding whether to de-activate the BWC, the
officer shall consider the privacy interests of the person requesting de-activation and the
person in need of medical assistance.

Procedures for De-Activation Upon a Civilian’s Request. When an officer de-activates a
BWC pursuant to Section 6.1 or 6.2, the following procedures shall be followed: 1) the
discussion between the officer and the civilian concerning the request for de-activation
shall be electronically recorded; 2) the officer before de-activating the BWC shall narrate
the circumstances of the de-activation (e.g., “l am now turning off my BWC as per the
victim’s request.”); 3) the officer shall report the circumstances concerning the de-
activation to his or her superior as soon as is practicable; and 4) the officer shall document
the circumstances of the de-activation in any investigation or incident report concerning
the incident under investigation. See also Section 9.3 (notations (i.e., “tagging”) to indicate
BWC recordings that raise special privacy or other issues).

4 Cf. R. 3:17(b)(iv) (explaining that station house custodial interrogations must be electronically recorded
unless “a statement is made during a custodial interrogation by a suspect who indicated, prior to making the
statement, that he/she would participate in the interrogation only if it were not recorded; provided however,
that the agreement to participate under that condition is itself recorded”).

BODY WORN CAMERA POLICY | January 2022 15



6.4

6.4.1

6.5

6.6

6.7

Decision to Decline a Civilian’s De-Activation Request. If an officer declines a request to
de-activate a BWC pursuant to Section 6.1 or 6.2, the reasons for declining the request
(e.g., the officer believes that there is a reasonable possibility that it may be necessary to
use constructive authority or force during the encounter) must be documented and shall
be reported to the officer’s superior as soon as it is safe and practicable to do so, unless the
agency'’s policy prohibits de-activation authorized by Section 6.1 or 6.2.

In the event that the officer declines a de-activation request, the officer immediately shall
inform the person making the request of that decision. An officer shall be prohibited from
misleading the person making the de-activation request pursuant to Section 6.1 or 6.2 into
believing that the BWC has been turned off when in fact it is operating unless the County
Prosecutor or designee or the Director of the Division of Criminal Justice or designee
expressly has authorized covert recording. Note that pursuant to Section 4.5, an officer
may not decline a request from an apparent crime victim to discontinue recording of the
encounter via the BWC.

De-Activation During Criminal Investigation Strategy/Planning Discussions.
Notwithstanding Section 5.3, and subject to the requirements of Section 5.5, unless the
agency adopts a policy that prohibits or restricts de-activation as may be authorized by this
Section, a BWC-equipped officer may de-activate a BWC while participating in a discussion
pertaining to criminal investigation strategy and planning (e.g., to consider what
investigative techniques to pursue, such as what questions to pose to a suspect or witness,
whether to summon a drug/explosives detection canine, whether to apply for a search
warrant, whether to request permission to conduct a consent search, or to conduct
another type of warrantless search, etc.), provided that the strategy/planning discussion is
not conducted in the immediate presence of a civilian (i.e., under circumstances where a
civilian might overhear the strategy discussion), and further provided that the BWC-
equipped officer is not actively engaged in the collection of physical evidence (i.e.,
conducting a search). When an officer de-activates a BWC pursuant to this Section, the
officer shall narrate the circumstances of the de-activation (e.g., “l am now turning off my
BWOC to discuss investigative strategy with my supervisor.”).

De-Activation on Instruction from Prosecutor. Notwithstanding Section 5.3, an officer may
de-activate a BWC when specifically authorized to do so by an assistant prosecutor or
assistant or deputy attorney general for good and sufficient cause as determined by the
assistant prosecutor or assistant or deputy attorney general. When an officer de-activates a
BWC pursuant to this Section, the officer shall narrate the circumstances of the de-
activation indicating the assistant prosecutor or assistant or deputy attorney general who
authorized the de-activation (e.g., “l am now turning off my BWC as per the instruction of
assistant prosecutor (insert name).”).

Re-activation When Reason for De-Activation No Longer Exists. In any instance where a
BWC was de-activated pursuant to Sections 6.1, 6.2, 6.5, or 6.6, the device shall be re-
activated as soon as it is safe and practicable to do so if and when the circumstances
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justifying de-activation no longer exist (e.g., the interview of the person requesting de-
activation is completed), and the officer would otherwise be required to activate the BWC
(e.g., where the officer proceeds to other investigative activities that are required to be
recorded pursuant to this Policy).

6.8 Re-Activation When Actual Law Enforcement Force is Authorized. Notwithstanding any
other provision of this Policy, in any instance where a BWC was de-activated pursuant to
Sections 6.1, 6.2, 6.5, 6.6, or any other provision of this Policy, or de-activated pursuant to
any policy, standing operating procedure, directive, or order issued by a department, in
situations where an officer reasonably believes that the officer or another person is likely
to use force, the BWC shall be re-activated as soon as it is safe and practicable to do so.
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7.1

7.1.1

7.2

7.2.1

Circumstances When BWC Activation/Use Is
Subject to Special Conditions or Restrictions

Special Restrictions When Recording in Schools, Healthcare/Treatment Facilities, and
Places of Worship. Notwithstanding Sections 5.2 and 5.3 of this Policy, and except as
otherwise required by Section 5.5, unless the officer is actively engaged in investigating the
commission of a criminal offense, or is responding to an emergency, or reasonably believes
that he or she will be required to use constructive authority or force, the officer shall not
activate a BWC, or shall de-activate a BWC that has been activated, while the officer: 1) is
in a school or youth facility or on school or youth facility property under circumstances
where minor children would be in view of the BWC; 2) is in a patient care area of a
healthcare facility, medical office, or substance abuse treatment facility under
circumstances where patients would be in view of the BWC; or 3) is in a place of worship
under circumstances where worshipers would be in view of the BWC. See also Section 9.3
(notation (i.e., “tagging”) of certain events/encounters raising privacy or other special
issues).

If an officer is required to de-activate the BWC in accordance with the provisions of this
Section, the officer shall narrate the reason for de-activation (e.g., “I am entering a school
building where children are present.”). The BWC shall be re-activated as soon as it is safe
and practicable to do so if and when the circumstances requiring de-activation no longer
exist (e.g., the officer is conversing with an adult as part of a criminal investigation while in
a place within the school where children would not be in view of the BWC).

Special Restrictions When Undercover Officers or Confidential Informants May Be
Recorded. Notwithstanding the provisions of Sections 5.2 and 5.3 of this Policy, and except
as otherwise required by Section 5.5, an officer shall not activate a BWC, or shall de-
activate a BWC that has been activated, if the officer knows or reasonably believes that the
BWC would risk revealing the identity of an undercover officer or confidential informant or
otherwise would pose a risk to the safety of an undercover officer or confidential
informant, unless such activation is expressly authorized by a supervisor, or unless the
exigency of the situation and danger posed to an officer (e.g., active shooter, actual use of
police force, officer in distress, etc.) require that the encounter/incident be recorded, in
which event the officer shall inform his or her supervisor that the recording risks revealing
the identity of an individual as an undercover officer or confidential informant. See also
Section 9.3 (notation or “tagging” to indicate a BWC recording that raises special issues);
Section 9.5 (prosecutor’s authority to seek protective order when complying with discovery
obligations).

Notwithstanding the foregoing general rule prohibiting the recording of an undercover
officer or confidential informant, in the event of a planned arrest/search warrant execution
where it is expected that an undercover officer or confidential informant would be present
(e.g., a raid where the undercover operative will be arrested to preserve his or her cover),
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7.2.2

7.3

7.4

7.5

7.6

the County Prosecutor or designee, or the Director of the Division of Criminal Justice or
designee, may provide specific instruction to any BWC-equipped officers participating in
the operation on whether to activate their devices.

The BWC shall be activated/re-activated as soon as it is safe and practicable to do so if and
when the risk of capturing the image of an undercover officer or confidential informant no
longer exists.

Special Precautions When a BWC Recording May Reveal Tactical Operations Information.
In the event that a BWC worn during the execution of tactical operations (e.g., “Special
Operations” or “SWAT” operations, execution of arrest and/or search warrant, etc.) records
confidential tactical information the disclosure of which might jeopardize future operations
or officer safety (e.g., verbal codes or hand signals used to communicate information or
instructions, techniques for interior movements and clearing rooms, techniques to
convince persons to open doors, etc.), the recording shall be “tagged” in accordance with
Section 9.3. See N.J.S.A. 47:1A-1.1 (exempting from disclosure under the Open Public
Records Act “security measures and surveillance techniques which, if disclosed, would
create a risk to the safety of persons”); N.J.A.C. 13:1E-3.2 (2) (exempting records that may
reveal “surveillance, security, tactical, investigative, or operational techniques”); see also
Section 9.5 (prosecutor’s authority to seek protective orders when complying with
discovery obligations).

Special Restrictions on Recording in Courtrooms. An officer shall not activate a BWC while
in a courtroom during court proceedings, unless the officer is responding to a call for
service or is authorized to use constructive force or authority.

De-Activation/Removal of BWC From Alcohol Breath Testing Area. In order to eliminate
any argument that radio frequency interference from a BWC affected an electronic alcohol
breath test, BWCs shall be deactivated, turned off and removed from the area of the
breath test instrument before an electronic breath test is conducted. Nothing herein shall
be construed to preclude the use of a BWC to record the behavior of a person arrested for
driving while intoxicated other than while the person is in the breath-testing area while the
electronic breath testing device is being operated. If this provision requires de-activation of
a BWC, the officer shall narrate the reasons for de-activation (e.g., “l am de-activating the
BWC because the suspect is about to take a breath test.”), and the BWC shall be re-
activated when safe and practicable to do so following the completion of the breath testing
operation.

Restrictions on Using BWCs With Enhanced Audio/Visual Capabilities. Subject to the
provisions of Section 12 of this Policy, if a department acquires a BWC with enhanced
audio/video capabilities that allow it to record an image or conversation that could not be
seen or heard by the officer wearing the device (e.g., infrared night vision or thermal
imaging, sound amplification that would record conversations occurring at a remote
distance), that feature/capability shall not be used without the express approval of the
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County Prosecutor or designee, or the Director of the Division of Criminal Justice or
designee, in accordance with any applicable legal requirements.

7.7 Restrictions on Using BWCs Surreptitiously or to Gather Intelligence Information on First
Amendment Protected Activity. A BWC shall not be used surreptitiously. Additionally, a
BWC shall not be used to gather intelligence information based on First Amendment
protected speech, associations, or religion, or to record activity that is unrelated to a
response to a call for service or a law enforcement or investigative encounter between a
law enforcement officer and a member of the public, provided that nothing in this
subsection shall be construed to prohibit activation of video and audio recording functions
of a BWC as authorized under the law or this Policy.
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8 Retention of BWC Recordings

8.1 Minimum 180-Day Retention Period. A BWC recording shall be retained by the law
enforcement agency that employs the officer for a retention period consistent with the
provisions of this Section, after which time the recording shall be permanently deleted. A
BWC recording shall be retained for not less than 180 days from the date it was recorded,

but shall be subject to additional retention periods as required in Sections 8.2, 8.3 and 8.4.

8.2 Automatic Three-Year Retention Period. A BWC recording shall automatically be retained

for not less than three years if it captures images involving an encounter about which a
complaint has been registered by a subject of the BWC recording.

8.3 Three-Year Retention Period Upon Request. Subject to any applicable retention periods
established in Section 8.4 to the extent such retention period is longer, a BWC recording
shall be retained for not less than three years if voluntarily requested by:

(a) law enforcement officer whose BWC made the video recording, if that officer
reasonably asserts the recording has evidentiary or exculpatory value;

(b) alaw enforcement officer who is a subject of the BWC recording, if that officer
reasonably asserts the recording has evidentiary or exculpatory value;

(c) anyimmediate supervisor of a law enforcement officer whose BWC made the
recording or who is a subject of the BWC recording, if that immediate supervisor

reasonably asserts the recording has evidentiary or exculpatory value;

(d) anylaw enforcement officer, if the BWC recording is being retained solely and
exclusively for police training purposes;

(e) any member of the public who is a subject of the BWC recording;

(f)  any parent or legal guardian of a minor who is a subject of the BWC recording; or
(g) adeceased subject's next of kin or legally authorized designee.

To effectuate subparagraphs (e), (f), and (g) of this Section, the member of the public,
parent or legal guardian, or next of kin or designee shall be permitted to review the BWC
recording to determine whether to request a three-year retention period, in accordance

with the provisions of the Open Public Records Act, N.J.S.A. 47:1A-1 et seq., to determine
whether to request a three-year retention period.
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8.4 Additional Retention Requirements. Notwithstanding the provisions of Sections 8.1, 8.2,
or 8.3 of this Policy, a BWC recording shall be subject to the following additional retention
requirements:

(a) when a BWC recording pertains to a criminal investigation or otherwise records
information that may be subject to discovery in a prosecution, the recording shall be
treated as evidence and shall be kept in accordance with the retention period for
evidence in a criminal prosecution;

(b)  when a BWC records an arrest that did not result in an ongoing prosecution, or
records the use of police force, the recording shall be kept until the expiration of the
statute of limitations for filing a civil complaint against the officer or the employing
law enforcement agency;

(c) whenaBWC records an incident that is the subject of an internal affairs complaint,

the recording shall be kept pending final resolution of the internal affairs
investigation and any resulting administrative action.
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9.1

9.2

9.2.1

9.3

Standards to Ensure Secure Storage and
Accessibility of BWC Recordings

Procedures to Protect Integrity of BWC Recordings. Every department shall establish and
maintain a system and procedures to ensure the integrity and proper handling and storage
of all BWC recordings. This system shall include provisions to:

(a) ensure that all recordings are uploaded to a secure data storage system in a timely
fashion;

(b) prevent tampering with or deletion of recorded data both before and after
downloading from the BWC and uploading to the storage system;

(c) prevent unauthorized access to stored BWC recordings;

(d) document all instances where BWC recordings are accessed, viewed, copied,
disseminated, or deleted; and

(e) permit auditing of all instances where BWC recordings are accessed, viewed, copied,
or deleted.

Capacity to Locate Specific BWC Recordings. Every department shall establish and
implement a system that permits the agency to locate and retrieve all recordings
associated with a specific incident/event, investigation, case, or criminal charge.
Accordingly, every department shall be required to develop and maintain a BWC control
ledger or log, which may be computerized.

Every department shall establish and implement a system to ensure that relevant BWC
recordings are provided in discovery in a timely fashion. The system established by the
agency should include a provision to ensure that police arrest/incident/continuation
reports indicate whether the incident or investigative activity described in the report was
electronically recorded by a BWC. Police reports should, when feasible, indicate the
corresponding BWC control ledger/log number, and the BWC control ledger/log should
cross-reference the incident case number. Copies of BWC recordings made for the purpose
of complying with the State’s discovery obligations shall be provided to the prosecutorin a
readily available media format.

Provisions to Identify (“Tag”) Recordings That Raise Special Privacy or Safety Issues. To
identify BWC recordings that may raise special privacy or safety issues, every department
that deploys BWCs shall establish and implement a system that permits a notation (i.e.,
“tagging”) to be made when the recording:

(a) captures the image of a victim of a criminal offense;
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(b)

(c)

(d)

(e)

(f)

(8)

captures the image of a child;

was made in a residential premises (e.g., a home, apartment, college dormitory
room, hotel/motel room, etc.), a school or youth facility, a healthcare facility or
medical office, a substance abuse or mental health treatment facility, or a place of
worship;

captures a conversation with a person whose request to de-activate the BWC was
declined;

captures a special operations event or execution of an arrest and/or search warrant
where confidential tactical information (e.g., verbal codes and hand signals used to
give direction to officers, techniques for interior movements and clearing rooms
during execution of a warrant, techniques for convincing persons to open doors
during warrant execution, etc.) may have been recorded;

captures the image of an undercover officer or confidential informant; or

captures the screen of a police computer monitor that is displaying confidential
personal or law enforcement sensitive information. See also Section 7.1 (requiring
notice to the prosecutor when a BWC captures the image of a patient at a substance
abuse treatment facility).

Subject to the provisions of Section 12 of this Policy, an agency’s policy, standing operating
procedure, directive, or order issued pursuant to Section 3.1 may specify additional
circumstances when a BWC recording will be “tagged.”

9.4 Approval for Access to “Tagged” BWC Recordings. A BWC recording tagged pursuant to
Section 9.3 shall not be accessed, viewed, copied, disseminated, or otherwise used without
first obtaining the permission of the County Prosecutor or designee, or the Director of the
Division of Criminal Justice or designee. The County Prosecutor or Director may authorize
the law enforcement executive, and one or more superior officers or duty positions (e.g.,
head of the detective bureau) identified by the law enforcement executive, to grant
permission pursuant to this Section to access, view, copy, disseminate, or otherwise use
BWC recordings tagged pursuant to Section 9.3. See also Section 10.1 (specifying the
purposes for which access to a BWC recording is permitted).

9.5 Compliance with Discovery Obligations Relating to BWC Recordings That Might Expose
Officers or Other Persons to Danger. If disclosure of a BWC recording as part of the State’s
discovery obligations in a prosecution might present a danger to any officer or civilian (e.g.,
reveal an undercover officer, confidential informant, surveillance site, etc.), or might reveal
confidential tactical information the disclosure of which might jeopardize future operations

or officer safety (e.g., verbal codes or hand signals used to communicate information or
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instructions, techniques for interior movements and clearing rooms during execution of
warrant, techniques for convincing persons to open doors during warrant execution, etc.)
the County Prosecutor or designee, or Director of the Division of Criminal Justice or
designee in cases prosecuted by the Division, shall, in the exercise of sound prosecutorial
discretion, take such steps as are appropriate and authorized by law and/or Court Rule to
protect the information from disclosure, such as by seeking a protective order from the
court. See Section 7.3 (“tagging” of such BWC recordings).

9.6 Third-Party Storage and Maintenance. If a law enforcement agency authorizes a third-
party to act as its agent in maintaining recordings from a BWC, the agent shall be
prohibited from independently accessing, viewing, or altering any recordings, except to
delete recordings as required by law or agency retention policies.
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10 Restrictions on Access to and Use and
Dissemination of BWC Recordings

10.1 Specified Authorized Purposes for Accessing/Using Stored BWC Recordings. No law
enforcement officer or civilian employee of a law enforcement agency shall access, view,
copy, disseminate, or otherwise use a BWC recording except for an official purpose as
specified in this Section and the law. BWC recordings shall not be divulged or used by any
law enforcement agency for any commercial or other non-law enforcement purpose.

Access to and use of a stored BWC recording is permitted only:

(a)

(b)

(c)

(d)

(e)

(f)

(8)

(h)

when relevant to and in furtherance of a criminal investigation or prosecution;
when relevant to and in furtherance of an internal affairs investigation;

when relevant to and in furtherance of a management review process to identify
circumstances indicating possible police misconduct or to determine the existence of
a pattern or practice of possible misconduct;

when relevant to a supervisor’s review of an officer’s actions as part of the
supervisory process authorized by the agency;

to show to a civilian who intends to file a complaint against an officer to demonstrate
what actually occurred during the encounter so that the person can make an
informed decision whether to file the complaint;

to comply with the State’s discovery obligations in prosecutions pursuant to the
Rules of Court;

to comply with any other legal obligation to turn over the recording to a person or
entity;®

to show or disseminate the recording to a civilian or a non-law enforcement entity,
or to disseminate it to the public, where the County Prosecutor or designee, or
Director of the Division of Criminal Justice or designee, determines that disclosure to
that particular person/entity or the public is warranted because the
person’s/entity’s/public’s need for access outweighs the law enforcement interest in
maintaining confidentiality;

5 When responding to a subpoena or court order, or a request pursuant to the Open Public Records Act or
common law right to know, disclosure of a BWC recording under this paragraph is permitted only after
providing notice to the County Prosecutor or designee, or the Director of the Division of Criminal Justice or
designee, pursuant to Section 11 of this Policy.
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(i)  for training purposes, provided that the recording is edited so that the identity of
individuals depicted in the recording cannot be determined by persons viewing the
training video unless the depicted individuals have consented to the recording being
used for training purposes;

(j)  toconduct an audit to ensure compliance with this Policy and a department’s policy,
standing operating procedure, directive, or order promulgated pursuant to this
Policy;

(k)  to enhance officer and public safety by providing intelligence information in
preparation for a raid/warrant execution (e.g., by providing information about the
layout of a premises to be searched), when such use is approved by the County
Prosecutor or designee, or the Director of the Division of Criminal Justice or
designee; or

(I)  any other specified official purpose where the County Prosecutor or designee, or
Director of the Division of Criminal Justice or designee, finds in writing that good and
sufficient cause exists to authorize access to a particular BWC recording.

10.2 Restriction on Access to BWC Recordings Related to Investigations Conducted Pursuant
to AG Directive 2019-4. To ensure the integrity of the investigation of “Law Enforcement
Incidents” conducted pursuant to AG Directive 2019-4, and to avoid possible contamination
of a witness's personal recollection of events that could undermine his or her credibility as
a witness, notwithstanding any other provision of this Policy, no civilian or law
enforcement witness, including the principals of the investigation, shall be given access to,
view, or receive an accounting of a BWC recording of the incident, or a BWC recording of
the response or on-scene investigation of the incident, without the express prior approval
of the “Independent Investigator,” as that term is defined in AG Directive 2019-4.

10.3  Restriction on Access to BWC Recordings Prior to Creating Reports, Statements,
Interviews. A law enforcement officer shall be permitted to review or receive an
accounting of a BWC recording prior to creating any required substantive initial reports,
providing a statement, or submitting to an interview regarding the recorded event, except
under the following circumstances:

(a) theincident involves the use of force by the officer, where the officer knows or
should know that the use of force resulted in significant or serious bodily injury or
death;

(b) theincident involves the discharge of a firearm or any other use of deadly force by
the law enforcement officer;®

6 Section 4.2 of the Attorney General’s Use of Force Policy defines deadly force to include not only the
discharge of a firearm, but the following potentially lethal actions: (a) applying a chokehold, carotid artery
restraint, or similar technique that involves pressure on the neck; (b) sitting, kneeling, or standing on a
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10.3.1

10.3.2

10.3.3

(c) theincident involves the death of a person while in law enforcement custody;

(d) theincident involves the death of a person during an encounter with a law
enforcement officer;

(e) anincident that the officer knows or has been advised is or will be the subject of an
internal affairs complaint relating to the officer’s use of force, bias, or dishonesty; or

(f)  anincident that the officer knows or has been advised is or will be the subject of a
citizen complaint relating to the officer’s use of force, bias, or dishonesty.

Whenever a law enforcement officer reviews or receives an accounting of a BWC recording
prior to the creation of any report, statement, or interview, the law enforcement officer
shall acknowledge that prior review or receipt of an accounting of the BWC recording
either verbally or in writing within each such report, statement, or interview. The law
enforcement officer shall document each BWC recording that was reviewed and the date
of the review. If the law enforcement officer received an accounting of a BWC recording,
the law enforcement officer shall document the name of each person who provided an
accounting of the BWC recording, the date of the accounting and the specific BWC
recording for which an accounting was provided.

Nothing in Section 10.3 shall be construed to require a law enforcement officer to review a
BWC recording prior to creating any required initial reports, statements, and interviews
regarding the recorded event, nor to prevent a law enforcement officer from reviewing or
receiving an accounting of such a BWC recording subsequent to the creation of any
required initial report, statement, or interview regarding the recorded event.

As noted above, an officer is prohibited from reviewing or receiving an accounting of a
BWC recording in certain scenarios specified in subsections 10.3(a)-(f) (the “specified
scenarios”) prior to the officer documenting or otherwise memorializing the officer’s
recollection of the incident, namely, by creating any required substantive initial report,
providing a statement, or submitting to an interview regarding the recorded event (“the
specified incident memorialization”). Whenever an officer participates in a specified
scenario, then the officer shall only be permitted to review or receive an accounting of a
BWC recording once the investigating entity concludes that (a) the officer has in fact
completed the specified incident memorialization and (b) the officer’s review or receipt of
an accounting of the BWC recording will not otherwise interfere with the ongoing
investigation. In cases subject to Attorney General Directive 2019-4, the investigating entity

person’s chest, back, or neck for a prolonged period of time; (c) intentionally driving a vehicle at or in the
direction of a person with the intent to strike the individual; and (d) using a baton or other weapon to
intentionally strike an individual in the head or neck area. The Policy is located at:
https://www.nj.gov/oag/dcj/agguide/directives/ag-Directive-2021-14 Directive-Updating-Statewide-Use-of-

Force-Policy.pdf
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shall be the Independent Investigator. In all other specified scenarios the investigating
entity shall be the chief law enforcement executive or designee. The investigating entity
shall document the authorization to review or receive an accounting of a BWC of a
specified incident.

10.4 Documenting Access to Stored BWC Recordings. Each department shall maintain a record
of all access to stored BWC recordings pursuant to this Policy. The department’s record
keeping system shall document the following information:

(a) the date and time of access;

(b)  the specific BWC recording(s) that was/were accessed;

(c) the officer or civilian employee who accessed the stored BWC recording;

(d)  the person who approved access, where applicable; and

(e) the reason(s) for access, specifying the purpose or purposes for access authorized

pursuant to Section 10.1, and specifying the relevant case/investigation number,
where applicable.
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11 Public Disclosure of BWC Recordings

Any agency receiving a subpoena, court order, or request pursuant to the Open Public Records Act,
or the common law right to know, for a BWC recording shall, within one business day of receipt of
such subpoena, court order, or request, and before complying with it, provide notice to the County
Prosecutor, or to the Division of Criminal Justice where the recording was made by a state-level law
enforcement agency. Such notice shall state clearly the deadline by which a response must be
made.

12 Authority of County Prosecutor to Impose
Additional Requirements

Nothing in this Policy shall be construed to in any way limit the authority of a County Prosecutor to
issue directives or guidelines to the law enforcement agencies subject to his or her supervisory
authority, setting forth additional procedural or substantive requirements or restrictions
concerning BWCs and BWC recordings, provided that such directives or guidelines do not conflict
with any explicit provision of this Policy. For example, a County Prosecutor may: specify additional
circumstances when a municipal police department BWC must be activated; impose limits on the
authority of a municipal police department to specify additional circumstances when a BWC must
be activated; categorically prohibit the use of BWCs with enhanced audio/visual capabilities such as
infrared night vision (cf. Section 7.6, which requires prosecutorial approval to use such features);
and specify additional circumstances when a BWC recording will be “tagged,” etc.

13 Violations

If a law enforcement officer, employee, or agent fails to adhere to the recording or retention
requirements contained in this Policy, intentionally interferes with a BWC’s ability to accurately
capture audio or video recordings, or violates any other provision of this policy, the officer,
employee, or agent shall be subject to appropriate disciplinary action, in addition to any judicial
consequences outlined in the law.
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PROCEDURAL HISTORY

On September 5, 2010, Police Officer Vincent A. Roselli
issued complaints E15-891234, E15-891235, and E15-891236
charging Defendant Donna Beguilty with “operating under
influence of liquor or drugs” [“DWI”], “reckless driving,” and
“open container of alcohol in motor vehicle” in violation of
N.J.S.A. 39:4-50, N.J.S.A. 39:4-9¢, and N.J.S.A. 39:4-51Db,
respectively. Dala-3a.

On January 20, 2011, Beguilty, represented by retained
counsel Clarence Darrow, plead guilty to DWI before the Hon.
George Cieri, J.M.C. Here is the plea colloquy:

THE COURT: KKk K Were you operating a motor
vehicle in the City of Long Branch on September 5th,
20107

Ms. BEGUILTY: Yes.

THE COURT: And did you have an accident or were
you stopped by a police officer?

Ms. BEGUILTY: I was stopped by a police officer.

THE COURT: Where were you going?

Ms. BEGUILTY: Home.

THE COURT: What time was it, approximately?

Ms. BEGUILTY: 8:30 in the evening.

THE COURT: 8:30 p.m.?

Ms. BEGUILTY: Yes.

THE COURT: Before you began driving had you had
any alcohol to drink?

Ms. BEGUILTY: Yes.

THE COURT: What kind of alcohol was it?

Ms. BEGUILTY: Beer.

THE COURT: Cans? Glasses? Bottles?

Ms. BEGUILTY: They poured it in a cup.

THE COURT: In a cup?

Ms. BEGUILTY: It was in a restaurant.

THE COURT: Ball park. How many cups did vyou
have?
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Ms. BEGUILTY: Maybe 3.

THE COURT: 372 And vyou say t was at a
restaurant, which one?

Ms. BEGUILTY: Avenue.

THE COURT: How did vyou feel when vyou began
driving? Did you feel that there might be something
wrong? Like you were a little bit woozy?

Ms. BEGUILTY: I was tired.

THE COURT: Tired.

Ms. BEGUILTY: I was on the beach all day.

THE COURT: That will do it, okay. The officer
who arrested you took you down to police headquarters
and you had a breath test and the reading was a .207?

Ms. BEGUILTY: Yes.

THE COURT: What do you think of that reading? I
bet you would have guessed?

Ms. BEGUILTY: Yes.

THE COURT: That’s the effect of alcohol. Okay,
I'm satisfied there’s a factual basis for the plea of
guilty. I’m going to accept same.

[T3-12/5-7.]
Judge Cieri sentenced Beguilty to pay a $300 fine, $33

court costs, and $350 in various assessments, to a driver’s

license revocation [“DLR”] of seven months with no regquirement
for an alcohol ignition interlock [“IID”]; and to attend an
Intoxicated Driver Resource Center [“IDRC”] for 12 hours. T6-
7/14; see Dada. The remaining charges were dismissed. To6-

15/16, 8-6/12. Beguilty neither appealed nor brought any prior
proceedings for post-conviction relief [“PCR”] relating to this
conviction. She 1s not presently confined and has served her
entire sentence.

Beguilty now files this ©PCR petition from the above

captioned conviction on the following grounds:

17-125\ PCR Brief State v. Donna Beguilty page 6 of 23



1. Breath test results used in support of the
DWI were obtained with an Alcotest model 7110 MK-III-C
instrument calibrated by Breath Test Coordinator
Instructor Marc W. Dennis and, thus, tainted.

2. There was a substantial denial of Beguilty’s
rights under the Constitution of the United States or
the Constitution or laws of ©New Jersey in the
conviction proceedings in that the municipal court
failed to (a) review penalties with her prior to the
guilty plea, (b) obtain a sufficient factual basis for
the guilty plea, and (c) advise Beguilty of the right
to appeal its decisions.

FACTS

On September 5, 2010, at about 8:30 p.m., Defendant Donna
Beguilty was tired as she drove home in Long Branch from Avenue
Restaurant, where she had consumed maybe three cups of Dbeers
after a day on the beach. T3-12/4-21. After she was arrested,
she submitted breath samples that vyielded alcohol results in
excess of the 1legal limit. T4-22/5-1. These Dbreath test
results were obtained with an Alcotest model 7110 MK-III-C
instrument calibrated by Breath Test Coordinator Instructor Marc

W. Dennis and, thus, tainted. See Daba-9a.
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LEGAL ARGUMENT

I.
BECAUSE DEFENDANT’ S CONVICTION WAS OBTAINED WITH TAINTED EVIDENCE,
DEFENDANT IS ENTITLED TO RELIEF PURSUANT TO STATE V. CASSIDY

To admit breath test results obtained using an Alcotest
7110 MK-III-C, the State must establish by clear and convincing
evidence that the Alcotest 7110 instrument was 1in proper
operating condition. The officer performing the tasks necessary
to establish this is a Breath Coordinator Instructor assigned to
the New Jersey State Police [“NJSP”] Alcohol and Drug Test Unit
["ADTU”] and certified as such by the New Jersey Attorney
General. Part of the procedure required to certify an Alcotest
instrument is the use of a digital thermometer the measurements
of which are traceable to the National Institute of Standards
and Technology [“NIST”] as established by the NJSP Office of
Forensic Sciences in accordance with N.J.A.C. 13:51-1 et seq.
and adopted by the New Jersey Supreme Court in State v. Chun,
194 N.J. 54 (2008).

The person certifying the Alcotest instrument in the
present case was Marc W. Dennis. “Dennis was indicted in 2016
for failing to wuse a thermometer that produces temperature
measurements traceable to [NIST] to measure the temperature of
simulator solutions used to calibrate Alcotest devices.” State
v. Cassidy, 225 N.J. 482, , 197 A.3d 86, 89 (2018) (2018).

“[Flailure to wuse a thermometer that produces NIST-traceable
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temperature readings in the calibration process undermines the
reliability of the Alcotest.” Id.

“Deliberate deception of a court and Jjurors by the
presentation of known false evidence 1is incompatible with

4

‘rudimentary demands of justice.’” Giglio v. United States, 405
v.s. 150, 153, 92 s.Cct. 763, 31 L.EdJ.2d 104 (1972), quoting
Mooney v. Holohan, 294 U.S. 103, 112, 55 S.Ct. 340, 79 L.Ed. 791
(1935) . “The same result obtains when the State, although not
soliciting false evidence, allows it to go uncorrected when it
appears.” Giglio v. United States, supra, 405 U.S. at 153,
quoting Napue v. Illinois, 360 U.S. 264, 269, 79 S.Cct. 1173, 3
L.Ed.2d 1217 (1959). “When the ‘reliability of a given witness
may well be determinative of guilt or innocence,’ nondisclosure
of evidence affecting credibility falls within this general
rule.” Giglio v. United States, supra, 405 U.S. at 154, quoting
Napue v. Illinois, supra, 360 U.S. at 269.

“[W]hether the nondisclosure was a result of negligence or
design, it is the responsibility of the prosecutor. The
prosecutor's office is an entity and as such it is the spokesman
for the Government.” Giglio v. United States, supra, 405 U.S.
at 155. Suppression of material evidence Jjustifies a new trial
“irrespective of the good faith or bad faith of the

prosecution.” Id. at 153, quoting Brady v. Maryland, 373 U.S.

83, 87, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). “Because public

17-125\ PCR Brief State v. Donna Beguilty page 9 of 23



confidence 1in the criminal-justice system depends on the
integrity of the courts, the prosecutors, and the police, the
system can never disregard misconduct by such actors in the
fulfillment of their public duties.” State v. Gookins, 135 N.J.
42, 48 (1994).

The use of Dbreath testing Y“derives from its objectivity,
which forecloses many pretextual defenses predicated on a
defendant's individual reaction to alcohol intake.” Id. at 44.
“However, the objectivity, and hence the wvalue, of the
breathalyzer is irreparably undermined when the person operating

the machine falsifies the results to fabricate evidence of

guilt.” Id. In State v. Gookins, a Breathalyzer operator was
convicted of falsifying breath test results. To our Supreme
Court, "The official conduct which is the predicate of this
appeal profoundly shocks the Jjudicial conscience. It was a

brazenly lawless attempt to seek a conviction at the expense of
fundamental individual rights." Id. at 51.

Beguilty’s conviction rests principally on the breath test
results used by the State in obtaining the conviction. There is
substantial doubt as to the wvalidity of these breath test
results. In State v. Gookins, our Supreme Court “require[ed]
the State to prove defendants' guilt with evidence that is free
of the taint of [officer’s] pattern of misconduct.” Id. at 51.

The procedure implemented was this:
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Each of these matters shall be remanded to the
municipal court. The prosecution shall certify to the
municipal court all the evidence that it considers to
be untainted that would sustain the prosecution of
these cases, thus excluding the testimony of
[officer]. For example, the State may show whether
other witnesses were present at the scene of the
arrest who observed the conduct of the accused or
whether exclusion of the breathalyzer results 1is not
required because other officers' participation in the
breathalyzer testing assures the test's reliability.
The municipal court shall then set a date for a
hearing to determine whether such evidence is
sufficient to permit the State to proceed with the
case, and thereafter conduct further proceedings as
necessary and appropriate. Defendants will have the
continuing right throughout such  prosecution to
challenge the legality of the State's presentation.

[Id. at 51-52.]

Without wvalid breath test results, there 1s significant
doubt that Beguilty would have offered a plea or whether the
State would have convicted him at trial. Indeed, the factual
basis for the plea rests entirely on his admissions to driving,
drinking, and giving breath samples yielding results in excess
of the legal limit. The use of such tainted evidence to obtain
a conviction in this case constitutes a manifest injustice

entitling Beguilty to relief. See State v. Cassidy, supra.

II.
THE MUNICIPAL COURT FAILED TO ADHERE TO PROCEDURAL SAFEGUARDS
REQUIRED FOR THE PROTECTION OF BOTH DEFENDANT AND THE STATE
A guilty plea 1is the final relinquishment of the most

cherished right: to be presumed innocent until the trier of fact

determines guilt beyond a reasonable doubt. State v. Smullen,
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118 N.J. 408, 414 (1990). 1Indeed, a guilty plea is more serious
than a confession because it is tantamount to conviction. Id.,
quoting Parker v. North Carolina, 397 U.S. 790, 800-01, 90 S.cCt.
1458, 25 L.Ed. 2d 785 (1970). New Jersey has consistently
demanded that its courts afford meticulous protection to a
defendant who elects to plead guilty, emphasizing the necessity
that a defendant wunderstands the consequences of the plea.
State v. Kovack, 91 N.J. 476, 487 (1982).

Our municipal courts may accept guilty pleas only after
certain exacting requirements have been met. State v. Gale, 226
N.J.Super. 699, 704 (Law Div. 1988). R. 7:6-2(a) (1) provides:

A defendant may plead not guilty or guilty, but

the court may, in its discretion, refuse to accept a

guilty plea. The court shall not, however, accept a

guilty plea without first addressing the defendant

personally and determining by inquiry of the defendant

and, 1in the court's discretion, of others, that the

plea 1is made voluntarily with understanding of the

nature of the charge and the consequences of the plea

and that there is a factual basis for the plea....”

As our Supreme Court stated in State v. Campfield, 213 N.J.

218 (2013):

[Wlhen accepting a gquilty plea, the trial court
should inquire "among other things, (1) whether anyone

had forced, threatened, or put [defendant] under
pressure to plead guilty, (2) whether the defendant
understood that he was relinquishing certain
constitutional rights, (3) whether the defendant
understood the nature of the charge and content of the
sentencing recommendation, and (4) whether the
defendant was in fact guilty of the specific
chargel[.]"
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Id. at 336, citing State v. Smullen, supra at
411-12.

Thus, there must be a searching and painstaking inquiry by
a trial Jjudge before the defendant may accept a guilty plea.
State v. Abbondanza, 201 N.J.Super. 181, 184 (App.Div. 1985).
It must be made voluntarily, knowingly, and intelligently.
State v. Howard, 110 N.J. 113, 122 (1988); State v. Bailey, 226
N.J.Super. 559, 565 (App.Div. 1988); State v. Regan, 209
N.J.Super. 596, 607 (App.Div. 1986); State v. Rhein, 117
N.J.Super. 112, 117, (App.Div. 1971). The requirement that the
court personally address the defendant before accepting a guilty
plea 1is designed to assure that the defendant understands the
charges, that a factual basis for the plea exists, and that the
plea is voluntary. State v. Lavoy, 259 N.J.Super. 594, 599-600
(App.Div. 1992),; State v. Carey, 230 N.J.Super. 402, 404
(App.Div. 1989); State v. Barboza, 115 N.J. 415, 420-21 (1989).
“This procedure ensures Jjudicial oversight of ‘the final
relinquishment’ of the defendant's core constitutional right to
be presumed innocent until proven guilty.” State v. Campfield,
supra at 336, citing State v. Smullen, supra at 414. It
“affords the court an opportunity to observe the conditions
under which the plea 1is made, provides a better record for
appellate review...and aids correctional agencies in the

performance of their functions." Id.; State v. Barboza, supra
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at 421. This requirement also protects the State from a
subsequent attempt to retract a plea because the defendant 1is
innocent or did not understand the plea’s consequences or that
the prosecutor or defendant's own attorney improperly induced
the defendant to plead guilty. State v. Lavoy, supra at 600;
State v. Barboza, supra at 421.

A failure to comply with the rules regarding the acceptance

of a guilty plea, namely that a plea be understandably and

voluntarily entered, is a failure of due process. State v.
Owczarski, 236 N.J.Super. 52, 55 (Law Div. 1989); State v.
Barboza, supra at 421; State v. Rhein, supra at 118. This 1is

because a guilty plea requires a defendant to waive important
constitutional «rights, including the right to avoid self-
incrimination and to confront his or her accusers. See State v.
Barboza, supra at 420-21; State v. Owczarski, supra at 55.

Courts will indulge every reasonable presumption against
the waiver of fundamental constitutional rights and will not
presume their loss by acguiescence. State v. Gale, supra at
703, quoting State v. Guerin, 208 N.J.Super. 527, 533 (App.Div.
1986) . Where 1little or no advice was given to the defendant
concerning entry of the guilty plea, where none of the
requirements of our court rules are met, the plea must be set

aside. State v. Gale, supra at 705.
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Given the absence of adherence to our rules concerning
pleas together with the prejudice already suffered by Beguilty
through the denial of constitutional rights, an unsupported
finding of guilt, and full execution of an unwarranted sentence,
Beguilty is entitled to relief.

A.
THE MUNICIPAL COURT FAILED TO REVIEW PENALTIES WITH DEFENDANT PRIOR
TO THE GUILTY PLEA

Before a judge may accept a guilty plea, R. 7:6-2(a) (1)
requires that a defendant understand "the consequences of the
plea.” State v. Abbondanza, supra at 185. The Jjudge must also
explain the range of allowable punishments under a charge to
which an accused pleads guilty. Id. This was not done for
Beguilty.

As a first DWI offender, Beguilty faced:

**%%% a fine of not less than $300 nor more than

$500 and a period of detainment of not less than 12

hours nor more than 48 hours spent during two

consecutive days of not less than six hours each day

and served as prescribed by the program requirements

of the Intoxicated Driver Resource Centers established

under subsection (f) of this section and, in the

discretion of the court, a term of imprisonment of not

more than 30 days and shall forthwith forfeit his

right to operate a motor vehicle over the highways of

this State for a period of not less than seven months

nor more than one year....

[N.J.S.A. 39:4-50(a) (1) (ii) .]

Also, nothing was said of any of these other consequences

of a DWI plea, including:
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1. Drunk Driving Enforcement Fund surcharge of $100
for each charge. N.J.S.A. 4-50.8.

2. Additional $125 surcharge on a DWI conviction.
N.J.S.A. 4-50(1) .

3. Victims of Crime Compensation Board assessment of
$50 for a DWI conviction. N.J.S.A. 2C:43-3.1(c).

4. Safe Neighborhoods Services Fund assessment of $75
for a DWI conviction. N.J.S.A. 2C:43-3.2(a) (1).

5. Court costs of $40. N.J.S.A. 22A:3-4.

6. Merit Rating Plan surcharges of $3,000 to $4,500.
See N.J.S.A. 17:29A-35b(2).

7. Suspension of the commercial motor wvehicle driving
privilege for no less than one and no more than
three vyears for a first offense, N.J.S.A. 39:3-
10.20¢(a) (1), and for life for a second or
subsequent offense and certain first offenses,
N.J.S.A. 39:3-10.20(c) .

8. Disqualification to get courtesy license plates for
10 years. N.J.S.A. 39:3-33.5(a), N.J.A.C. 13:20-
34.4(b) .

9. Disqualification to get personalized license plates
forever. N.J.S.A. 39:3-33.5a; see N.J.A.C. 13:20-
34.4(b), N.J.A.C. 13:20-39.10(a) .

10. Elimination of any cause of action to recover
economic or non-economic loss sustained as the
result of an accident for any person convicted of a
violation of DWI or breath test refusal. N.J.S.A.
39:6A-4.5(b) .

11. Disqualification from employment as a driver for a
livery transportation service. N.J.A.C. 10:50-
1.10(d) (1) .

12. Payment of unspecified fees as designated by the
Division of Addiction Services wupon referral or
evaluation to the IDRC and Intoxicated Driver
Program [“IDP”]. N.J.A.C. 10:162-2.4.
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13. Suspension of the driver’s license for failure to
comply with IDRC and IDP program or fee
requirements. N.J.A.C. 10:162-2.5.

14. Cancellation of an existing automobile insurance
policies. N.J.A.C. 11:3-8.9; see N.J.A.C. 11:3-

34.4, N.J.A.C. 11:3-34 App. (re assessment of nine
insurance eligibility points).

15. Denial of an application for automobile insurance
coverage. See N.J.A.C. 11:3-33, App.B; see also
N.J.A.C. 11:3-34.4, N.J.A.C. 11:3-34 App. (re
assessment of nine insurance eligibility points).

16. Disqualification as a motor vehicle defensive
driving course instructor or provider of an on-line
or computer assisted course. N.J.A.C. 13:21-
24 .4 (a) and (b) ; see N.J.A.C. 13:23-2.36(d),
N.J.A.C. 13:23-3.12(b) .

17. Disqualification as a motorcycle safety education
rider coach. N.J.A.C. 13:85-6.1(a).

Nor was Beguilty advised of any immigration consequences,
which were relevant as a result of her status as a non-citizen
permanent resident of the United States. See T3-9/11.

“[Tlhe traditional dichotomy that turns on whether
consequences of a plea are penal or collateral is not relevant
to our decision here.” State v. Nunez-Valdez, 200 N.J. 129, 138
(2009) . “[W]lhether a defendant should be advised of ‘certain
consequences of a guilty plea should not depend on ill-defined
and irrelevant characterizations of those consequences’” as
either direct or collateral. Id., citing State v. Bellamy, 178
N.Jg. 127, 139 (2003), quoting State v. Heitzman, 107 N.J. 603,
606 (1987) (Wilentz, C.J., dissenting).

In State v. Nunez-Valdez, supra, our Supreme Court,
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discussing deportation, has elected to decide such claims “under
our state constitution because we recognize that a federal
remedy may depend on whether deportation is a ©penal or

4

collateral consequence,” rejecting the distinction between those
consequences that are direct versus those that are collateral.
Id. at 139. Indeed, even the U.S. Supreme Court “has never
distinguished Dbetween direct and collateral consequences in
defining the scope of constitutionally ‘reasonable professional
assistance’” required under federal standards. Padilla v.
Kentucky 559 U.S. 356, 365, 130 S.ct. 1473, 176 L.Ed.2d 284
(2010), citing Strickland v. Washington, 466 U.S. 668, 689, 104
S.Ct. 2052, 80 L.Ed. 2d 674 (1984). When there are consequences
that may affect a defendant’s decision to plead, even when the
law 1s unclear, counsel must say something about those
consequences. See Padilla v. Kentucky, supra, 559 U.S. at 369,
n.10. “[Tlhere 1is no relevant difference ‘between an act of
commission and an act of omission’ in this context.” See 1id.,
559 U.S. 370, citing Strickland v. United States, supra, 466
U.S. at 690.

A plea will be set aside as neither voluntary nor knowing
nor intelligent when there is no questioning directed to maximum
exposure before a plea is taken. See, e.g., State v. Regan,
supra at 607. Cf. State v. Kovack, supra; State v. Womack, 206

N.J.Super. 564 (App.Div. 1985); State v. Smith, 109 N.J.Super. 9

17-125\ PCR Brief State v. Donna Beguilty page 18 of 23



(App.Div. 1970), certif.den. 56 N.J. 473 (1970). So, too,
should a plea be set aside when a defendant is not questioned
about the plea’s significant consequences. In other words, a
defendant should be permitted to withdraw from a plea if all of
its material terms and relevant consequences were not fully
understood. State v. Smullen, supra at 417, citing State v.
Howard, supra; State v. Kovack, supra. Because the municipal
court did not fully advise Beguilty of all material conseqguences
of her plea before it was accepted, Beguilty 1is entitled to

relief.

B.
THE MUNICIPAL COURT FAILED TO OBTAIN A FACTUAL BASIS FROM DEFENDANT
FOR THE GUILTY PLEA

Our Supreme Court "has been very sensitive to the
requirement that there be an adequate factual basis for a plea
of criminal guilt." State v. Smullen, supra at 414. Even if a
defendant wished to plead guilty to a crime she did not commit,
she may not do so. Id. at 415. No court may accept such a
plea. Id. "[I]f an appellate court subsequently determines
that a plea has been accepted without an adequate factual basis,
the plea, the judgment of conviction, and the sentence must be
vacated, the dismissed charges re-instated, and the defendant
allowed to re-plead or to proceed to trial...." State v.

Barboza, supra at 420. In New Jersey, except in capital cases,
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the trial court must be "satisfied from the 1lips of the

defendant that he committed the acts which constitute the

crime." Id. at 422 (quoting State v. Stefanelli, 78 N.J. 418,
439 (1979) (Schreiber, J., concurring); State v. Campfield,
supra at 236. Most New Jersey appellate courts, finding an

insufficient factual basis to support a guilty plea, have simply
vacated the conviction and allowed withdrawal of the guilty plea
without any further discussion. State v. Barboza, supra at 424;
State v. Tate, 220 N.J. 393 (2015); State v. Gregory, 220 N.J.
413 (2015); State v. Perez, 220 N.J. 423 (2015). As our Supreme
Court said in State v. Tate, supra:

The standard of review of a trial court’s denial
of a motion to wvacate a guilty plea for lack of an
adequate factual basis 1s de novo. An appellate court
is in the same ©position as the trial court in
assessing whether the factual admissions during the
plea colloquy satisfy the essential elements of an
offense. When reviewing the adequacy of the factual
basis to a guilty plea, the trial court is not making
a determination based on witness credibility or the
feel of the case, circumstances that typically call
for deference to the trial court. In short, if a
factual basis has not been given to support a guilty
plea, the analysis ends and the plea must be vacated.

[Id. at 403-04.]

The factual Dbasis for Beguilty was almost entirely
dependent on the breath test result. Without a wvalid result,
Beguilty essentially plead guilty to operating a motor wvehicle
while tired after drinking three beers. This factual basis does

not make out a violation of N.J.S.A. 39:4-50. Thus, Dbecause
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there 1s no sufficient factual basis for the present guilty

plea, this Court should wvacate it.

C.
THE MUNICIPAL COURT FAILED TO ADVISE DEFENDANT OF THE RIGHT TO
APPEAL ITS DECISION

Beguilty was never advised of the right to appeal in the
municipal court, even though both the Sixth and Fourteenth
Amendments require one to be advised of any state-created right
of appeal in addition to the right to counsel on an appeal.
State v. Allen, 99 N.J.Super. 314 (Law Div. 1968).

The Appellate Division held that the omission to advise
defendant with regard to her right to appeal and the applicable
time frame was another departure from fundamental requirements,
the dictates of the Rules of Court, and common practice that
should not have occurred. State v. Martin, 335 N.J.Super. 447,
451 (App.Div. 2000), citing R. 7:14-1(c); cf. R. 3:21-4(h).
They regarded “the errors made in the municipal court to be so
clear and so fundamentally flawed as to require, beyond
question, that the judgment of conviction entered therein be
vacated and the matter remanded for a new trial.” State v.
Martin, supra at 452. See State v. Allen, supra at 317-18,
discussing at length United States ex rel. Thurmond v. Mancusi,

275 F.Supp. 508 (E.D.N.Y. 1967). The court in State v. Allen,
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supra, emphasized the importance of advising defendants of the
right to appeal upon conviction:

If defendants are advised of their right to
counsel only after filing the notice of appeal, the
right to counsel on appeal would become meaningless in
cases such as the present one. Convicted persons,
unaware of the right to appeal, certainly would be
deprived of the assistance of counsel in an important
post-trial proceeding. In effect, form would
subordinate substance, for the judicial system would
then discriminate between those who know of the right
to appeal and the ignorant defendant....

Surely, the Constitution must protect the rights
of convicted defendants immediately after trial. The
period following a judgment of conviction is critical,
for a defendant must determine whether to undertake
any post-trial legal action.

[Id. at 320 (citations omitted) .]

The Allen court concluded, “Neither the seriousness of the
offense nor the conclusiveness of guilt can be considered with
the demand that a defendant be afforded the effective assistance
of counsel....” Id. at 322. It held that not advising a
defendant of a right to appeal and right to counsel to prosecute
an appeal was a deprivation of the right to effective assistance
of trial counsel. Id.; see State v. Martin, supra.

Because the municipal court failed to advise or discuss the
right to appeal either its findings or sentence, Beguilty 1is

entitled to relief.
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CONCLUSION

For the foregoing reasons, Defendant Donna Beguilty asks

this Court to vacate her guilty plea and restore her case to the

Court’s calendar for disposition in the ordinary course.

Respectfully submitted,

John Menzel, J.D.
Attorney for Defendant
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JOHN MENZEL, J.D.

603 Mattison Avenue, Suite 320
Asbury Park, New Jersey 07712
(732) 899-1899

Attorney for Defendant
Attorney ID Number 037231984

: LONG BRANCH TOWNSHIP MUNICIPAL COURT
STATE OF NEW JERSEY, : MONMOUTH COUNTY

Plaintiff-Respondent, : Quasi Criminal (Traffic) Action
: Cpt.No. N.J.S.A. Issued on
V. : E15-891234 39:4-50 Sept. 9, 2010

E15-891235 39:4-96 Sept. 9, 2010
E15-891236 39:4-51b Sept. 9, 2010
DONNA BEGUILTY,

Defendant-Petitioner. : NOTICE OF PETITION
: FOR POST-CONVICTION RELIEF

To: Terri L. Turner, Court Administrator
Long Branch Township Municipal Court
344 Broadway
Long Branch, New Jersey 07740

To: James Nelson Butler, Jr., Municipal Prosecutor
Long Branch Township Municipal Court
344 Broadway
Long Branch, New Jersey 07740

PLEASE TAKE NOTICE:

A.
Grounds for Petition

Defendant DONNA BEGUILTY files this petition for post-

conviction relief [“PCR”] from the conviction for operating a
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motor vehicle while under the influence of alcohol [“DWI”] in
the above captioned matter, on the following grounds:

1. Breath test results used in support of the DWI were
obtained with an Alcotest model 7110 MK-III-C instrument
calibrated by Breath Test Coordinator Instructor Marc W. Dennis.

2. There was a substantial denial 1in the conviction
proceedings of Beguilty’s rights under the Constitution of the
United States or the Constitution or laws of New Jersey the
municipal court failed to (a) review penalties with Beguilty
prior to the guilty plea, (b) obtain a sufficient factual basis
for the guilty plea, and (c) advise Beguilty of the right to

appeal its decisions.

B.
Time of Filing

This petition is filed more than five years after the entry
of judgment of conviction and imposition of sentence sought to
be attacked but is permitted by leave of our Supreme Court in

State v. Cassidy, 235 N.J. 482 (2018).

C.
Records Related to the Underlying Conviction

The following records required under R. 7:10-2(f) (2) (G) are

included herewith:

Complaint El15-801234 . . . @ittt ittt et teeeeeeeeneeeeenennn la
Complaint E15-891235 [Reserved] @ v et teenerennenenneeens 2a
Complaint El1D5=801236. ..ttt ii ittt eeeeeeeeeeeeeeenennenns 3a
Y @ 4a
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Alcohol Influence Report Form. .......c.ii ittt teeenens 5a

Alcotest 7110 Calibration Record......i.ieii ittt eneeneenns ba
Alcotest 7110 Calibration Certificate, Part I-Control
B = = Ta
Alcotest 7110 Calibration Certificate, Part I1-
Linearity TestS . e ittt ittt ittt eeeeeeeeeeeeennens 8a
Calibrating Unit, New Standard Solution Repot............. %9a
Transcript of Plea, January 20, 2011 (9PP) « v e en... T -
D

Facts Upon Which Claim for Relief Is Based

The facts on which this application is based are set forth
in the Verified Petition for Post-Conviction Relief submitted

herewith.

E.
Legal Grounds of the Complaint Asserted

The 1legal grounds supporting Defendant’s PCR request are

set forth at length in the Brief submitted herewith.

F.
Particular Relief Sought

Beguilty seeks vacation of her guilty plea and restoration
her case to the municipal court’s calendar for disposition in

the ordinary course.

G.
Procedure

1. The municipal court administrator shall make an entry
of the filing of the petition in the proceedings in which the

conviction took place. R. 7:10-2(f) (1).
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2. Amendments of the petition shall be liberally allowed.
R. 7:10-2(f) (3).

3. Within 30 days after service of a copy of the petition,
the municipal prosecutor shall serve and file an answer to the
petition or move on ten days’ notice for dismissal. If the
motion for dismissal is denied, the government’s answer shall be
filed within 15 days after the entry of the order denying the
dismissal. R. 7:10-2(f) (3).

4. In making the final determination on a petition, either
on motion for dismissal or after hearing, the Court shall state
separately its findings of fact and conclusions of law and shall
enter judgment or sentence in the conviction proceedings and any
appropriate provisions as to rearraignment, retrial, custody,
bail, discharge, correction of sentence, or as may otherwise be
required. R. 7:10-2(f) (5).

Respectfully submitted,
John Menzel, J.D.
Attorney for Defendant

Date: December 18, 2018
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JOHN MENZEL, J.D.

603 Mattison Avenue, Suite 320
Asbury Park, New Jersey 07712
(732) 899-1899

Attorney for Defendant
Attorney ID Number 037231984

: LONG BRANCH TOWNSHIP MUNICIPAL COURT
STATE OF NEW JERSEY, : MONMOUTH COUNTY

Plaintiff-Respondent, : Quasi Criminal (Traffic) Action
V. : Cpt.No. N.J.S.A. Issued on

: E15-891234 39:4-50 Sept. 9, 2010

DONNA BEGUILTY, : E15-891235 39:4-96 Sept. 9, 2010

E15-891236 39:4-51b Sept. 9, 2010
Defendant-Petitioner.
ORDER GRANTING POST-CONVICTION RELIEF

THIS MATTER comes before the Court on the petition of
Defendant DONNA BEGUILTY for post-conviction relief [“PCR”] from
the conviction for operating a motor vehicle while under the
influence of alcohol [“DWI”] 1in the above captioned matter.
John Menzel, J.D. appeared for Defendant. Municipal Prosecutor
James Nelson Butler, Jr., appeared for the State.

HAVING CONSIDERED the petition, briefs and arguments of
counsel, and good cause shown, THIS COURT, on this day of

, 201 , ORDERS:

1. Defendant’s petition for PCR is GRANTED.
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2. Defendant’s conviction on Complaint E15-891234 is
hereby vacated together with the dismissals on the remaining
complaints captioned above.

3. These matters are returned to the municipal court’s

calendar for disposition in the ordinary course.

Hon. , J.M.C.
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JOHN MENZEL, J.D.

603 Mattison Avenue, Suite 320
Asbury Park, New Jersey 07712
(732) 899-1899

Attorney for Defendant
Attorney ID Number 037231984

: LONG BRANCH TOWNSHIP MUNICIPAL COURT
STATE OF NEW JERSEY, : MONMOUTH COUNTY

Plaintiff-Respondent, : Quasi Criminal (Traffic) Action
: Cpt.No. N.J.S.A. Issued on
V. : E15-891234 39:4-50 Sept. 9, 2010

E15-891235 39:4-96 Sept. 9, 2010
E15-891236 39:4-51b Sept. 9, 2010
DONNA BEGUILTY,

Defendant-Petitioner. : VERIFIED PETITION
: FOR POST-CONVICTION RELIEF

To: Terri L. Turner, Court Administrator
Long Branch Township Municipal Court
344 Broadway
Long Branch, New Jersey 07740

To: James Nelson Butler, Jr., Municipal Prosecutor

Long Branch Township Municipal Court

344 Broadway

Long Branch, New Jersey 07740

1. Defendant DONNA BEGUILTY files this petition for post-
conviction relief [“PCR”] from the conviction 1in the above

captioned matter, on the following grounds:

A. Breath test results used in support of the
DWI were obtained with an Alcotest model 7110 MK-III-C
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instrument calibrated by Breath Test Coordinator
Instructor Marc W. Dennis and are, thus, tainted.

B. There was a substantial denial 1in the
conviction proceedings of my rights under the
Constitution of the United States or the Constitution
or laws of New Jersey the municipal court failed to
(i) review penalties with me prior to the guilty plea,
(ii) obtain a sufficient factual basis for the guilty
plea, and (iii) advise me of the right to appeal its
decisions.

2. The following records required are included herewith
as an appendix to the Brief submitted by my present attorney

together with the transcript of the plea proceeding:

Complaint El15-801234 . . . .ttt ittt teeeeeeeeneeneenennn la
Complaint E15-891235 [Reserved] «uv. ettt teteeeneeeeeeenns 2a
Complaint El5=801236. i it ittt ittt teeeneeeeeneeneenennn 3a
@ X = O 4a
Alcohol Influence Report Form........c.ii ittt inieeenens 5a
Alcotest 7110 Calibration Record.......ieii it eneeneeneenns ba
Alcotest 7110 Calibration Certificate, Part I-Control
S Ta
Alcotest 7110 Calibration Certificate, Part I1I-
Linearity TestS .. u et ittt ittt ittt eeeeeeeeeeeeennns 8a
Calibrating Unit, New Standard Solution Repot............. 9a
Transcript of Plea, January 20, 2011 (9PP) «ceeeeeen... T -
3. On September 5, 2010, Police Officer Vincent A.

Roselli issued complaints E15-891234, E15-891235, and E15-891236
charging me with “operating under influence of liquor or drugs”
["DWI”], “reckless driving,” and “open container of alcohol in
motor vehicle” in violation of N.J.S.A. 39:4-50, N.J.S.A. 39:4-
96, and N.J.S.A. 39:4-51b, respectively. Dala-3a.

4. On January 20, 2011, the Hon. George Cieri, J.M.C.,
convicted me of DWI sentenced me to pay a $300 fine, $33 court

costs, and $350 in wvarious assessments, to a driver’s license
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revocation [“DLR”] of seven months with no requirement for an
alcohol ignition interlock [“IID”]; and to attend an Intoxicated
Driver Resource Center [“IDRC”] for 12 hours. T6-7/14; see

Da4a. The remaining charges were dismissed. T6-15/16, 8-6/12.

5. No appellate proceedings were Dbrought from this
conviction.
6. No prior post <conviction relief ©proceedings were

brought relating to this conviction.
7. I was represented by retained counsel Clarence Darrow

in the prior proceedings relating to the conviction.

8. I am not presently confined, and I have completed my
sentence.
9. The municipal court failed to review penalties with me

prior to the guilty plea.

10. The municipal court failed to obtain a factual basis
for the guilty plea. See T3-12/5-7.

11. The municipal court failed to advise me of the right
to appeal its decisions.

12. Breath test results used in support of the DWI were
obtained with an Alcotest model 7110 MK-III-C instrument
calibrated by Breath Test Coordinator Instructor Marc W. Dennis

and, thus, are tainted. See Daba-9a.
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13. The 1legal grounds supporting Defendant’s request for
post-conviction relief are set forth at length in the Brief
submitted herewith.

14. I ask this Court to vacate my guilty plea and restore
my case to the trial calendar for disposition in the ordinary
course.

15. I certify that the facts set forth herein by me are
true. I am aware that if any of the facts set forth herein by
me are willfully false, I am subject to punishment.

s\ Downa Begudlty

Donna Beguilty

Date: December 18, 2018
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JOHN MENZEL, J.D.

603 Mattison Avenue, Suite 320
Asbury Park, New Jersey 07712
(732) 899-1899

Attorney for Defendant
Attorney ID Number 037231984

: MUNICIPAL COURT
STATE OF NEW JERSEY, : NEW BRUNSWICK CITY
Plaintift-Respondent, : MIDDLESEX COUNTY
V. : Cpt.No. N.J.S.A. Issued on

: Q-123456 39:4-50 May 1, 2012
JOHN E. BADLAW,

Defendant-Petitioner. :
: POST-CONVICTION RELIEF PETITION

To: Honorable Judge
New Brunswick City Municipal Court
25 Kirkpatrick Street
New Brunswick, New Jersey 08901

To: Municipal Prosecutor
New Brunswick City Municipal Court
25 Kirkpatrick Street
New Brunswick, New Jersey 08901

PLEASE TAKE NOTICE:

Defendant John E. Badlaw files this petition for post-conviction relief
[“PCR”] from the conviction for operating a motor vehicle while under the
influence of alcohol [“DWI”] in the above captioned matter, on the grounds that

breath test results used in support of the DWI were obtained with an Alcotest
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model 7110 MK-III-C instrument calibrated by Breath Test Coordinator Instructor
Marc W. Dennis.

This petition is filed more than five years after the entry of judgment of
conviction and imposition of sentence sought to be attacked but is permitted by
leave of our Supreme Court in State v. Cassidy, 235 N.J. 482 (2018).

The facts on which this application is based are matters of record.
Specifically, the complaint number for Mr. Badlaw appears on the so-called “S-
1277 posted on the New Jersey Attorney General’s website pursuant to State v.
Zingis, 259 N.J. 1 (2024).

The legal grounds supporting Defendant’s PCR request are set forth at
length in State v. Zingis, supra, and State v. Cassidy, supra.

Badlaw seeks vacation of his guilty plea and restoration his case to the
municipal court’s calendar for disposition in the ordinary course.

Respectfully submitted,

s/ Yot Wenzel

John Menzel, J.D.
Date: March 5, 2025 Attorney for Defendant
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LAW OFFICES OF JOHN MENZEL, J.D.

JOHN MENZEL, J.D. 603 Mattison Avenue, Suite 320, Asbury Park, New Jersey 07712
Attorney Identification Number 037231984 OFFICE (732) 899-1899, FAax (732) 899-8884, CELL (732) 713-4100
Admitted in New Jersey and New York JMENZEL@MENZELLAW.COM, CMATT@MENZELLAW.COM

BRIEF BIOGRAPHY

John Menzel, J.D., and his firm defend people charged with drunk driving and related
offenses in New Jersey. He has appeared in more than 300 municipal courts in all of New
Jersey's 21 counties and in Federal District Court; tried thousands of drunk driving cases;
argued more than 100 appeals before the New Jersey Superior Court's Law and Appellate
Divisions and New Jersey Supreme Court; prepared writs of habeas corpus in federal court and
a petition for certiorari to the U.S. Supreme Court for the right to a jury trial for those accused of
third or subsequent DWI offenses in State v. Denelsbeck.

John has instructed lawyers and laypersons on drunk driving laws, breath testing
instrumentation, and trial techniques in 281 seminars in New Jersey and nationally. He has
received intensive training from the National College for DUI Defense ['NCDD”] annually since
1998 and has been board certified by NCDD in DUI Defense since 2013, the first New Jersey
attorney to be so recognized. John is certified in the administration of National Highway Traffic
Safety Administration DWI Detection and Standardized Field Sobriety Testing methods and the
operation of the Alcotest 7110 MK-III-C by manufacturer Drager Safety, Inc. in December 2008.

John is immediate past New Jersey State Delegate to NCDD, past chair of the New
Jersey State Bar Association [“NJSBA”] Municipal Court Practice Section, 2015 recipient of the
NJSBA Municipal Court Practitioner of the Year, 2017 recipient of the NCDD mentoring award,
and 2023 recipient of the NCDD appellate advocacy award.

John represents the NJSBA as amicus in State v. Cunningham involving the
admissibility of newly introduced breath testing technology in the Drager Alcotest 9510, State v.
Zingis involving the validity of prior DWI convictions for future sentence enhancement, State v.
Olenowski involving admissibility of Drug Recognition Evaluator [“DRE”] opinion and Drug
Influence Evaluation [“DIE”] as a scientific technique in drugged driving cases. He was invited
by the N.J. Supreme Court as a participating attorney in State v. Cassidy involving allegations
of inadequate calibration of the Alcotest 7110 MK-III-C in several counties in New Jersey,
leading to the exclusion of breath test results in more than 13,000 cases. He participated as a
lead attorney in State v. Chun and State v. Foley, the seminal cases on the Alcotest 7110 MK-
llI-C in New Jersey as well as other significant cases on breath test refusal, motor vehicle
operation, probable cause, and speedy trial and participated as a lead attorney in State v.
Holland dealing with NIST traceability and comparability of the Control Company digital
thermometer used during Alcotest recalibrations.

SIGNIFICANT CASES

Q State v. Cunningham, N.J. (2023), concerning new breath testing instrumentation—
the Alcotest 9510—and the scientific reliability of breath test results generated by that
instrument. I represent amicus New Jersey State Bar Association.

20240127\


mailto:jmenzel@menzellaw.com
mailto:cmatt@menzellaw.com

O State v. Zingis, 251 N.J. 502 (2022), concerning the validity of prior DWI convictions for
future sentence enhancement. I appeared as amicus for the New Jersey State Bar Association.

Q State v. Coviello, 251 N.J. 22 (2022), concerning whether courts or the New Jersey Motor
Vehicle Commission should consider requests for credit against an alcohol ignition interlock
requirement for extended driving privilege forfeiture.

Q State v. Olenowski, 236 N.J. 622 (2019), concerning the admissibility of the Drug Influence
Evaluation technique and Drug Recognition Evaluator opinion in DWI of drug cases, now pending
before a special master for his recommendations to the Court. I appeared as amicus for the New
Jersey State Bar Association.

O State v. Cassidy, 235 N.J. 482 (2018), concerning calibration of Alcotest 7110 instruments
and post-conviction relief for more than 16,000 people charged with DWI cases based on breath
test results. I appeared as a participating attorney invited by the Court.

Q State v. Denelsbeck, 225 N.J. 103 (2016), cert.den. __ U.S. 137 S.Ct. 1063 (2017), denying a
jury trial for those facing third offense DWI penalties while defining the limits of punishments.

Q State v. Kuropchak, 221 N.J. 368 (2015), holding that the State must present a complete
documentary foundation before breath test results obtained with an Alcotest instrument may be admitted
into evidence.

Q State v. Taylor, 440 N.J.Super. 387 (2015), holding that one sentenced for breath test refusal
after two prior DWI convictions more than 10 years in the past are entitled to a step-down and should be
considered a second offender for sentencing purposes.

O State v. Silva (unreported), 2015 WL 8186127 (Dkt.No. A-1011-13T2) (March 19, 2015), vacating
pleas to DWI and breath test refusal due to inadequate factual bases.

O State v. Robertson, 438 N.J.Super. 47 (App.Div. 2014), clarifying discoverability of electronic data
from the Alcotest 7110 breath testing instrument.

O State v. Frye, 217 N.J. 566 (2014), concerning sentencing of those convicted of breath test refusal
after prior convictions for DWI.

Q State v. Holland, 422 N.J.Super. 185 (App.Div., April 2011), after remand 309 (App.Div., Dec. 2011),
the companion case to State v. Holland, a remand considering the efficacy of substituting the Ertco-Hart
digital temperature measuring system used during Alcotest recalibrations with a digital thermometer
manufactured by Control Company, Inc.

Q State v. O’Brien, 418 N.J.Super. 428 (App.Div. 2011), clarifying eligibility for admission to pretrial
intervention on criminal cases for those with prior conditional discharges for marijuana offenses.

O State v. Enright, 416 N.J.Super. 391 (App.Div. 2010), concerning the effect of non-traditional post-
conviction relief after appeals.

O State v. Kim, 412 N.J.Super. 260 (App.Div. 2010), a puzzling affirmance of a breath test refusal
conviction, following acquittal of DWI after trial, barring the challenge to the refusal conviction on
procedural grounds but including a “concurrence” disagreeing with the majority’s determination on the
merits.

O State v. Iskander (unreported) (Dkt.No. A-3134-08T4) (January 13, 2010), Dismissed DW!I conviction

based on speedy trial violation spanning 1244 days, but focusing on delay following State’s failure to
bring case to court for more than eight months following officer’s 12-month tour of military service
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O State v. Chun, 191 N.J. 308 (2007), 194 N.J. 54 (2008), concerning admissibility of new breath
testing technology--the Drager Alcotest 7110 MK-IlI-C breath testing device using version NJ3.11
firmware

Q State v. Knolmayer (unreported), 2007 WL 685493 (Dkt.No. A-5000-05T2) (March 8, 2007), 2006
WL 871067 (Dkt.No. A-4836-04T2) (April 5, 2006), DWI conviction reversed based on the State’s failure
to prove motor vehicle operation, breath test refusal conviction vacated and remanded for new trial in light
of State v. Cummings

Q State v. Stongvila (unreported), 2007 WL 219752 (Dkt.No. A-3736-05T1) (January 30, 2007), After
acquittal of DWI, breath test refusal conviction reversed based on the State’s failure to establish probable
cause

O State v. Cummings, 184 N.J. 84 (2005), declaring unconstitutional the “preponderance of evidence”
as the burden of proof for breath test refusal charges

O State v. Foley, Cartegena, et al., 370 N.J.Super. 341 (Law Div. 2003), in Superior Court, Law
Division, Camden County, concerning admissibility of new breath testing technology--the Draeger
Alcotest 7110 MK 1l C breath testing device using version 3.8 firmware

Q State v. Farrell, 320 N.J.Super. 435 (App.Div. 1999), the leading case involving the rights to speedy
trial and fundamental fairness for those charged with drunk driving in New Jersey

Q State v. Garthe, 145 N.J. 1 (1996), concerning the admissibility of Breathalyzer results in light of the
secrecy surrounding Breathalyzer inspection procedures
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Sophia M. Shalaby, Law Offices of Sophia M. Shalaby, LLC in New Brunswick, New Jersey,
concentrates her practice in personal injury, criminal defense, DWI/DUI, municipal court, traffic
violations, civil litigation and family law, among other matters. She is also Of Counsel to Uniglicht,
Bloom, Frackt & Kleinman, where she focuses in criminal defense.

Ms. Shalaby is admitted to practice in the state and federal courts of New Jersey and the state
courts of New York. Municipal Public Defender for Freehold Township, she has served as a
municipal prosecutor for several municipalities, including Sayreville, Woodbridge and Carteret.
She has lectured for the New Jersey State Bar Association.

Ms. Shalaby received her undergraduate degree from Rutgers University, attended New York Law
School and received her J.D. from St. Thomas School of Law.
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