
Trends in Employment Discrimination – Pay Transparency; Reverse Discrimination; 
Workplace Accommodation; Harassment and Expert Testimony 

Labor & Employment Track (Central Ballroom AB) 

The past year saw the passage of new laws mandating the pay transparency by employers; 
attacks on diversity programs of both public and private entities; the expansion of disability 
and pregnancy accommodation claims and requirements; new rules issued by the EEOC 
updating guidance on workplace harassment; and expert testimony. This program seeks to 
provide legal updates on recent legal developments in these areas of the law and 
anticipate their impact in both the near and foreseeable future.  

 



Summary of Key Provisions: EEOC 
Enforcement Guidance on Harassment in 
the Workplace 
This summary of key provisions of the EEOC Enforcement Guidance on Harassment in 
the Workplace is intended to provide a broad overview of the document and issues 
related to workplace harassment. 

General Information on Workplace Harassment 

1. Which laws enforced by the EEOC prohibit harassment in the workplace? 

All laws enforced by the EEOC prohibit workplace harassment that is based on 
a protected characteristic. The protected characteristics covered by the laws 
the EEOC enforces are race, color, religion, sex (including sexual orientation; 
transgender status; and pregnancy, childbirth, or related medical conditions)[1], 
national origin, disability, age (40 or older), and genetic information (including 
family medical history). 

2. When does workplace harassment violate the law? 

For harassment to violate the law, it must be based on a legally protected 
characteristic (see question #[1]). Being rude, teasing, or mistreating somebody 
because of a personality conflict, without a connection to a protected 
characteristic, does not violate the laws enforced by the EEOC. 

Further, to violate the law, harassment based on a protected characteristic must 
either: 

o involve a change to the victim’s employment (e.g., an employee is fired, 
demoted, denied a promotion or transfer, reassigned, or receives reduced 
hours or pay because the employee rejected a supervisor’s sexual 
advances); or 

o create a “hostile work environment” (see question #[9]). 
3. What are some examples of harassing conduct that is based on legally 

protected characteristics? 

Harassment can take many forms, including: 

o saying or writing an ethnic, racial, or sex-based slur; 

o forwarding an offensive or derogatory “joke” email; 



o displaying offensive material (such as a noose, swastika, or other hate 
symbols, or offensive cartoons, photographs, or graffiti); threatening or 
intimidating a person because of the person’s religious beliefs or lack of 
religious beliefs; 

o sharing pornography or sexually demeaning depictions of people, 
including AI-generated and deepfake images and videos; 

o making comments based on stereotypes about older workers; 

o mimicking a person’s disability; 

o mocking a person’s accent; 

o making fun of a person’s religious garments, jewelry, or displays; 

o groping, touching, or otherwise physically assaulting a person; 

o making sexualized gestures or comments, even when this behavior 
is not motivated by a desire to have sex with the victim; and 

o threatening a person’s job or offering preferential treatment in exchange 
for sexual favors. 

4. Does federal law only protect a person against harassment because of that 
person’s actual protected characteristic? 

No. A person can be the victim of unlawful harassment even when the harasser 
is wrong about the victim’s protected characteristic. For example, harassment of 
a Sikh man wearing a turban because the harasser thinks he is Muslim is 
religious harassment. 

Further, harassment based on a person’s association with somebody who does 
not share the same protected characteristic as the victim also may violate the 
law. For example, the EEO laws apply to harassment of a White employee 
because his spouse is Black or harassment of a Black employee because she 
has a biracial child. 

5. Can a person be harassed based on more than one protected 
characteristic? 

Yes. Harassment based on the combination of two (or possibly more) protected 
characteristics can be unlawful. This type of harassment is sometimes referred to 
as intersectional harassment.  For example, if a Black woman is harassed based 
on stereotypes about Black women, such harassment is covered as both race 
and sex discrimination. Similarly, if a woman who is age forty or older is harassed 
based on stereotypes about older women, this harassment is covered as both 
age and sex discrimination. For an example of intersectional harassment based 
on age and sex, see Example 24 in the Guidance. 



6. Can a person be harassed by somebody with the same protected 
characteristic? 

Yes. Harassment can occur when the harasser shares the same protected 
characteristic as the victim. For example, if a Black employee repeatedly calls 
another Black employee a racial slur, even after being asked to stop, this might 
be harassment. As other examples, a woman can sexually harass another 
woman and a man can sexually harass another man. For additional examples of 
intra-class harassment, see Examples 21-23 in the Guidance. 

7. Can only women be the targets of sexual harassment? 

No, any person can be the target of sexual harassment regardless of their sex. In 
addition, sexual harassment does not need to be based on sexual desire to 
violate the law. Sexual harassment can result from behavior that is intended to 
embarrass, intimidate, or belittle a person because of sex. 

8. Does behavior have to be sexual in nature or sexualized to be considered 
sex-based harassment? 

No. Harassing conduct that is based on sex but is not sexualized or sexual in 
nature, for example calling a woman a sex-based epithet or making sexist 
comments (such as saying that men do not belong in the nursing profession), 
may contribute to a hostile work environment because of sex and can violate the 
law.  

9. What is a “hostile work environment”? 

A “hostile work environment” exists when harassment is 
so severe or frequent (called “pervasive” in the law) that a reasonable person in 
the employee’s position would find the situation to be abusive. 

Each claim must be considered on a case-by-case basis and take into 
consideration all of the circumstances. Some general guidelines to consider 
include: 

o A victim does not need to show that harassment 
was both severe and frequent – just one or the other. Sometimes, the 
more severe the harassment, the less frequent it must be, and vice versa. 

o One instance of very serious misconduct may be severe enough. For 
example, one instance of somebody touching an intimate body part, acting 
violently, or a supervisor using the n-word can be enough to violate the 
law. 

o The harasser’s status at the employing organization can be important. 
Harassment by the company’s owner or the victim’s supervisor can 



sometimes carry more weight than similar behavior by a coworker or 
customer. 

o The victim does not need to show that the harassment led to a change in 
employment, such as a demotion, reduction of hours or rate of pay, or 
denial of a promotion. Similarly, the complainant does not need to show 
that the harassment made them perform worse. 

10. What are the elements of a prima facie hostile work environment claim? 

To establish a prima facie hostile work environment claim, an employee must 
show the following: 

o Conduct – the employee was subjected to conduct based on a legally 
protected characteristic; 

o Objective hostility – the conduct was either so severe or frequent (it does 
not have to be both) that a reasonable person in the employee’s position 
would conclude that the working conditions were abusive; 

o Subjective hostility – the employee actually found the conduct to be hostile 
(i.e., the employee did not welcome the conduct); and 

o Liability – the employer can be held liable for the harassment. 
11. When determining whether conduct was objectively hostile, what evidence 

may be considered? 

Whether conduct creates a hostile work environment depends on the totality of 
the circumstances. Some factors that may be considered include the frequency 
and severity of the harassing conduct; how physically threatening or humiliating it 
was; whether and if so, how much, it interfered with the employee’s work 
performance; whether and if so, how much, psychological harm it caused; and 
any power disparity between the victim and the harasser. 

12. Do employers only need to protect employees from harassment by owners, 
managers, and supervisors? 

No. Harassment by any person, including coworkers, customers, and clients, can 
violate federal law. 

13. What are an employer’s obligations with regard to harassment in the 
workplace? 

Employers are responsible for preventing workplace harassment (see 
question #[15]). Employers also are responsible for quickly ending harassing 
behavior once they learn about it (see question #[14]), even if the harassment 
has not yet been severe enough or frequent enough to create a hostile work 
environment (see question #[9]). 



14. When does an employer “learn” about potential harassment? 

An employer typically learns about potential harassment when: 

o Somebody complains. The person who complains does not need to be the 
victim. 

o An owner, manager, or supervisor witnesses the harassing conduct. 

o The harassing conduct is so open and obvious that an owner, manager, or 
supervisor reasonably should have known what was happening. 

15. What are some steps employers can take to prevent harassment? 

Employers are strongly encouraged to: 

o have a clear, easy-to-understand anti-harassment policy; 

o have a safe and effective procedure that employees can use to report 
harassment, including more than one option for reporting; 

o provide recurring training to all employees, including supervisors and 
managers, about the company’s anti-harassment policy and complaint 
process; and 

o take steps to make sure the anti-harassment policy is being followed and 
the complaint process is working. 

Employers should consider whether employees in their workforce experience 
barriers to comprehension, including limited ability to speak English, to read, or to 
understand the material, when the employers are creating, revising, or assessing 
the effectiveness of an anti-harassment policy, reporting procedures, or training. 

16. What resources does the EEOC have online for employers seeking 
information about effective anti-harassment policies, complaint 
procedures, and anti-harassment trainings? 

The EEOC Enforcement Guidance on Harassment in the Workplace contains a 
detailed discussion of anti-harassment policies, complaint procedures, and anti-
harassment trainings. This discussion includes lists of features that generally 
lead to effective anti-harassment tools. The EEOC has also published Promising 
Practices for Preventing Harassment, a resource to assist employers in 
preventing and addressing harassment, and the EEOC’s Select Task Force on 
the Study of Harassment in the Workplace, Report of Co-Chairs Chai R. 
Feldblum & Victoria A. Lipnic, which discusses workplace risk factors, potential 
responses to those factors, and other recommendations. Further, the EEOC has 
published a promising practice document for federal employers, Promising 
Practices for Preventing Harassment in the Federal Sector, which  contains 
information that also may be helpful for non-federal employers. 



17. How should an employee report potential harassment? 

Employees should be encouraged to report potential harassment early. Early 
reporting provides employers more opportunity to stop the harassing conduct 
before it becomes so severe or frequent that it violates a federal EEO law.  

An employee can report harassment by following the employer’s policy, 
assuming the policy is adequate and accessible. If an employer does not have a 
policy, if the policy does not designate points of contact or provide valid contact 
information, or if the employee has a reasonable concern about complaining to 
the designated points of contact (for example, the point of contact is the alleged 
harasser or has close connections to the alleged harasser), then the employee 
may report potential harassment to a supervisor, manager, or human resources. 

An employee may also file a charge or complaint. 

o Private sector and state/local government employees may file a 
charge of discrimination by contacting the EEOC at 1-800-669-4000 or by 
going to https://www.eeoc.gov/how-file-charge-employment-discrimination. 
In many states and localities, people also can file charges with their state 
or local fair employment practices agency. 

o Federal government employees may initiate the complaint process by 
contacting an EEO counselor at their agency; more information is 
available at https://www.eeoc.gov/federal-sector/overview-federal-sector-
eeo-complaint-process. 

18. What should an employer do in response to a harassment complaint? 

There is no one-size-fits-all approach to responding to a harassment complaint. 
However, an effective response often involves two steps: (1) conducting an 
investigation; and (2) if needed, taking appropriate corrective action. 

When responding to a report of potential harassment, employers should not 
punish, directly or indirectly, the employee who complains.  This is called 
“retaliation” and it is prohibited by the EEO laws.  Employers should caution 
supervisors and managers not to retaliate.  For additional information about 
retaliation, please visit https://www.eeoc.gov/retaliation. 

19.  What should an employer consider when investigating a harassment 
complaint? 

An employer should conduct a prompt, impartial, and thorough investigation to 
determine whether harassing conduct occurred and take appropriate action to 
promote a safe, fair, and productive work environment. What steps to take, what 
evidence to gather, and who to interview will depend on the particular facts and 
circumstances of the allegations. Regardless of the size and scope of the 
investigation, some indications of an effective investigation may include: 



o The employer starts investigating reasonably soon after learning about 
potential harassment; 

o The assigned investigator is trained on harassment law and how to 
investigate harassment allegations; 

o The assigned investigator is impartial and unbiased; 

o There is an investigative plan, and that plan is followed; 

o Steps are taken to make sure neither the complainant nor the alleged 
harasser can influence the investigation, the investigator, or potential 
witnesses; 

o Testimony, evidence, and other helpful information is gathered from 
relevant witnesses and other sources, such as video cameras, company-
provided cell phones, and email servers; 

o Both the complainant and the alleged harasser are updated on the status 
of the investigation, as appropriate; 

o Both the complainant and the alleged harasser are informed about the 
employer’s conclusions and any actions it plans to take as a result of the 
investigation; and 

o Records of harassment complaints, investigations, evidence, and 
conclusions are preserved. 

20. What if an employee who complains about harassment has no evidence, 
beyond their own statements, to prove that the harassment occurred? 

Not all harassment occurs in the open. Just because harassment was hidden 
does not make it any less serious – and does not make it any less illegal. In 
these types of cases, the employer will need to make credibility determinations. 
Sometimes the victim’s testimony alone will be enough for an employer to 
conclude that harassment has occurred. 

21. If an employer investigates a harassment complaint and determines that 
harassing conduct did occur, is the employer required by law to fire the 
harasser? 

No. If an employer determines that some type of corrective action is appropriate, 
the employer has the discretion to decide what action should be taken under the 
circumstances. In deciding what is appropriate, it can be helpful to keep in mind 
that the goals are to stop the harassment and prevent future harassment. 

There is a wide range of potential appropriate corrective actions. Examples 
include informal counseling, a written warning, mandatory harassment training, 
suspension without pay, reassignment, demotion to a non-supervisory position, 
and ultimately termination. 



22. Can an employer reassign or reschedule an employee who reports 
harassment in response to the employee’s report? 

It depends. An employer can ask if the employee would like to change their 
working conditions, such as getting a reassignment to another position or a 
schedule change. If the employee agrees, then that change is permissible. 
However, if the employee does not want their working conditions changed, a 
reassignment or schedule change could be perceived as (or possibly even 
constitute) illegal retaliation. 

Liability Standards in Workplace Harassment Cases 

23. What is the liability standard when the harassment involves a termination, 
demotion, failure to promote, failure to transfer, reassignment, or a 
reduction in hours or rate of pay, or another negative change? 

If the harassment includes or culminates in a change to the victim’s employment, 
then the employer is liable for the harassment. If the evidence establishes that 
the harassment caused the change in the victim’s employment, the employer 
cannot raise any defense to liability. For example, if an employee is denied a 
promotion because he rejected a sexual advance from his supervisor, then the 
employer is liable. 

In these cases, the victim does not need to show that the underlying harassment 
was so severe or pervasive that it created a hostile work environment. 

24. What is the liability standard in a hostile work environment case? 

It depends – who is doing the harassing is critical to determining the appropriate 
liability standard(s). Therefore, the first step usually is to determine the 
harasser’s role.  Also, whether there has been a tangible employment action can 
matter when determining whether an employer can be held liable for workplace 
harassment. Other considerations may include what steps, if any, the employer 
took to prevent and cure harassment and what steps, if any, the victim took to 
complain about the harassment.  Each case must be considered individually, 
taking into consideration all facts.  For more information, section IV of the 
Enforcement Guidance on Harassment in the Workplace includes a detailed 
discussion of liability standards in harassment cases. 

Additional Links and Contact Information 

25. How can I obtain additional information about this topic from the EEOC? 

For small businesses, liaisons are available to answer questions about the laws 
enforced by the EEOC, including how to comply with those laws. EEOC’s Small 



Business Liaison directory is available at https://www.eeoc.gov/employers/small-
business-liaisons. 

EEOC Outreach and Education Coordinators are available to discuss EEOC’s 
outreach programs. EEOC’s Outreach and Education Coordinator directory is 
available at https://www.eeoc.gov/eeoc-outreach-program-coordinators. 

Other EEOC Harassment Resources: 

o Enforcement Guidance on Harassment in the 
Workplace: https://www.eeoc.gov/laws/guidance/enforcement-guidance-
harassment-workplace 

o EEOC Harassment Home Page: https://www.eeoc.gov/harassment 

o EEOC Sexual Harassment Home Page: https://www.eeoc.gov/sexual-
harassment 

o Small Business Fact Sheet: Harassment in the 
Workplace: https://www.eeoc.gov/small-business-fact-sheet-harassment-
workplace 

o Questions and Answers for Employees: Harassment at 
Work: https://www.eeoc.gov/questions-and-answers-employees-
harassment-work 

o Youth@Work Harassment 
FAQs: https://www.eeoc.gov/youth/harassment-faqs-1# 

o Promising Practices for Preventing 
Harassment: https://www.eeoc.gov/laws/guidance/promising-practices-
preventing-harassment 

o Promising Practices for Preventing Harassment in the Federal 
Sector: https://www.eeoc.gov/federal-sector/reports/promising-practices-
preventing-harassment-federal-sector 

o EEOC’s Select Task Force on the Study of Harassment in the Workplace, 
Report of Co-Chairs Chai R. Feldblum & Victoria A. 
Lipnic, https://www.eeoc.gov/select-task-force-study-harassment-
workplace (including recommendations, checklists, chart of risk factors for 
employers, and link to promising practices) 

[1] On September 23, 2024, a federal district court in North Dakota issued a preliminary 
injunction that, in relevant part, prohibits the EEOC from initiating any investigation or 
issuing any notice of right to sue against the Catholic Benefits Association (CBA), the 
Diocese of Bismarck, CBA members, and those acting in concert with or participating 
with CBA or a member of CBA, with regard to charges of discrimination alleging certain 
claims under Title VII of the Civil Rights Act of 1964 related to “abortion, fertility 



treatments, or gender transition when such is contrary to the Catholic faith;” the “use 
pronouns inconsistent with a person’s biological sex”; or the use of “private spaces 
reserved for the opposite sex.” 
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1.13  EXPERT TESTIMONY1  (Approved 4/95) 

 You have heard testimony from a witness(es) who was (were) called as 

experts.  Generally, witnesses can testify only about the facts and are not permitted 

to give opinions.  However, an exception to this rule exists in the case of an expert 

witness.  An expert witness may give an opinion on a matter in which the witness 

has (some special knowledge, education, skill, experience or training).2  An expert 

witness may be able to assist you in understanding the evidence in this case or in 

performing your duties as a fact finder.3  But I want to emphasize to you that the 

determination of the facts in this case rests solely with you as jurors. 

 In this case, [list experts] were called as experts and testified about certain 

opinions. 

 
1 In the following instances, the Committee has approved specific charges on expert 

testimony and these charges should be given instead of the general charge on expert testimony: 
 
  5.50  Medical Negligence 
  5.51  Legal Malpractice 
  5.52  Professional Liability of an Architect/Engineer 
  9.10  Condemnation 
 

2 N.J. Rules of Evidence 702.  The Committee recommends that a judge select the two 
most appropriate reasons offered to support the expert testimony in a particular case, because 
jurors are more likely to recall one or two items rather than an entire list. 
 

3 N.J. Rules of Evidence 702, 703, 704.  See also Landrigan v. Celotex Corp., 127 N.J. 
404 (1992).   
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 In examining each expert's opinion(s), you may consider the person's rea-

sons for testifying, if any.  You may also consider the qualifications of the individ-

ual(s) and the believability of the expert, including all the considerations that gen-

erally apply when you are deciding whether or not to believe a witness' testimony.4

 The weight of the expert's opinion depends on the facts on which the expert 

bases his/her opinion.5  You as jurors must also decide whether the facts relied 

upon by the expert actually exist. 

 Finally, you are not bound by the testimony of an expert.  You may give it 

whatever weight you deem is appropriate.  You may accept or reject all or part of 

an expert's opinion(s).6  

 
4 State v. Perez, 218 N.J. Super. 478, 486 (App. Div. 1987).    
5 Polyard v. Terry, 160 N.J. Super. 497, 511 (App. Div. 1978), aff'd, 79 N.J. 547 (1979).  

See also N.J. Rules of Evidence 703.  
6 State v. Spann, 236 N.J. Super. 13, 21 (App Div. 1989).    
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1.13  EXPERT TESTIMONY1 (Approved 12/2009; Revised 10/2015) 

E. Optional Charge Concerning Experts Relying on Hearsay  
Statements of Non-Testifying Experts.2 

NOTE TO JUDGE 

See James v. Ruiz, 440 N.J. Super. 45, 75 (App. Div. 2015), for a 
discussion on the admissibility of the opinions of non-testifying treating 
physicians that may be contained in the plaintiff's medical records.  The 
Appellate Division in James stated regarding the use of the opinions of 
non-testifying treating physicians' reports in cross examination as 
follows: 

In particular, if the sole limited purpose of this portion of 
the cross was to show that the defense expert’s review of 
the patient’s records was skewed or incomplete, such a 
line of inquiry arguably would amount to simply 
impeachment of the defense expert’s credibility, an attack 
that does not hinge upon the actual truth of the absent 
declarant’s statements. Such impeachment to expose the 
weaknesses of an expert’s testimony potentially might 
assist in the search for the truth, one of the recognized 
goals of our law of evidence. 

Finally, MCJC 1.13E may need to be tailored or may not be appropriate 
in the situation where the opinions of non-testifying treating physicians 
are either not complex medical diagnoses or are not disputed by the 
parties. 

 

 

                                                           
1 In the following instances, the Committee has approved specific charges on expert testimony and these 
charges should be given instead of the general charge on expert testimony:  
5.50 Medical Negligence  
5.51 Legal Malpractice  
5.52 Professional Liability of an Architect/Engineer  
9.10 Condemnation   
2 Agha v. Feiner, 198 N.J. 50 (2009); James v. Ruiz, 440 N.J. Super. 45 (App. Div. 2015); and N.J. Rule 
of Evidence 703. 
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In this case, you have heard that other non-testifying experts have examined 

the plaintiff/ treated the plaintiff/ performed tests on the plaintiff/ and have rendered 

reports expressing opinions as to their findings. 

Testifying experts may rely upon such out of court statements contained in 

such reports in formulating their opinions if they are of the type reasonably relied 

upon by experts, within that particular field in forming opinions or inferences upon 

the subject. 

I instruct you, as the jury in this case, that you are not to consider any such 

out of court statements or opinions by any non-testifying experts as substantive proof 

and you should not speculate as to what those statements or opinions are or were.  

The fact that a testifying expert [relied upon or failed to rely upon] reports of 

a non-testifying expert [or considered and rejected such a report] may be considered 

by you for the limited purpose of the witness explaining the basis of his/her opinion, 

if it is a factor in such opinion, and your assessing the quality of his/her testimony 

and for no other purpose. 
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N.J. Stat. § 34:6B-23

*** Current through New Jersey 221st Second Annual Session, L. 2025, c. 20 and J.R. 1 ***

          LexisNexis® New Jersey Annotated Statutes          >            Title 34. Labor and Workers’ 
Compensation (Chs. 1 — 21)          >            Chapter 6B. Workers’ Protections (§§ 34:6B-1 — 34:6B-
23)        

§ 34:6B-23. Notification of promotion, new job, transfer opportunities; 
violation, penalties [Effective June 1, 2025]

a.  An employer shall make reasonable efforts to announce, post, or otherwise make known 
opportunities for promotion that are advertised internally within the employer or externally on internet-
based advertisements, postings, printed flyers, or other similar advertisements to all current employees in 
the affected department or departments of the employer’s business prior to making a promotion decision. 
Any promotion for a current employee that is awarded on the basis of years of experience or performance 
shall not be subject to the notification requirements established in this subsection. Nothing in this 
subsection shall be construed to prohibit an employer from making a promotion on an emergent basis 
due to an unforeseen event.

b.  An employer shall disclose in each posting for new jobs and transfer opportunities that are 
advertised by the employer either externally or internally the hourly wage or salary, or a range of the hourly 
wage or salary, and a general description of benefits and other compensation programs for which the 
employee would be eligible. Nothing in this subsection shall be construed to prohibit an employer from 
increasing the wages, benefits, and compensation identified in the job opening posting at the time of 
making an offer for employment to an applicant.

c.  

(1)  Any employer who violates this act shall be subject to a civil penalty in an amount not to exceed 
$300 for the first violation, and $600 for each subsequent violation, collectible by the Commissioner of 
Labor and Workforce Development in a summary proceeding pursuant to the “Penalty Enforcement 
Law of 1999,” P.L.1999, c.274 (C.2A:58-10 et seq.).

(2)  An employer’s failure to comply with subsection a. of this section for one promotional opportunity 
shall be considered one violation for all listings of a particular promotion, even if that promotion is 
listed on multiple forums.

(3)  An employer’s failure to comply with subsection b. of this section for all postings for a particular job 
opening or transfer opportunity shall be considered one violation regardless of the number of postings 
that list, or forums that advertise, that job opening or transfer opportunity, as appropriate.

d.  

(1)  Temporary help service firms and consulting firms registered with the Division of Consumer Affairs 
in the Department of Law and Public Safety shall not be required to provide on job postings that are 
posted for the purpose of identifying qualified applicants for potential future job openings and not for 
existing job openings:

(a)  the hourly wage or salary, or range of hourly wage or salary; or

(b)  a general description of benefits and other compensation programs for which the employee 
would be eligible.

https://advance.lexis.com/api/document?collection=fe&id=urn:contentItem:6DWR-9933-RS1R-92PP-00000-00&context=1000516
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(2)  Temporary help service firms or consulting firms shall be required to provide the pay and benefit 
information listed in paragraph (1) of this subsection to an applicant for temporary employment at the 
time of interview or hire for a specific job opening.

e.  As used in this act:

“Employer” means any person, company, corporation, firm, labor organization, or association which 
has 10 or more employees over 20 calendar weeks and does business, employs persons, or takes 
applications for employment within this State, including the State, any county or municipality, or any 
instrumentality thereof. The term shall include job placement and referral agencies and other 
employment agencies.

“Promotion” means a change in job title and an increase in compensation.

History

L. 2024, c. 91, § 1, effective June 1, 2025.
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117 N.J. 539
Supreme Court of New Jersey.

John ERICKSON, Plaintiff–Appellant,

v.

MARSH & McLENNAN CO.,

INC., Defendant–Respondent.

A-12
|

Argued Sept. 11, 1989.
|
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Synopsis
White male former employee brought action against former
employer, alleging wrongful discharge, sex discrimination,
and libel. The Superior Court, Law Division, Essex County,
entered judgment on jury verdict awarding $250,000 in
compensatory damages and $750,000 in punitive damages.
Former employer appealed. The Superior Court, Appellate
Division, 227 N.J.Super. 78, 545 A.2d 812, Muir, J., reversed.
Former employee appealed. The Supreme Court, Garibaldi,
J., held that: (1) former employee failed to establish prima
facie case of discrimination on basis of sex; (2) former
employee failed to state prima facie case of discrimination
based on retaliation; and (3) employee was entitled to present
evidence that employer abused its qualified privilege from
libel in response to inquiries from prospective employers.

Affirmed in part, reversed in part, and remanded with
directions.

Procedural Posture(s): On Appeal.

West Headnotes (16)

[1] Civil Rights Discrimination against men; 
 reverse discrimination

Civil Rights Race, color, ethnicity, or
national origin

Was employee required to prove that the
background circumstances supported suspicion
of reverse discrimination?Yes
White male employee who asserted claim
of sex discrimination was required to prove
that the background circumstances supported

the suspicion that his employer was the
unusual employer who discriminated against the
majority. N.J.S.A. 10:5–1 to 10:5–42.

44 Cases that cite this headnote
More cases on this issue

[2] Civil Rights Employment practices

Evidence adduced by white male former
employee was insufficient to establish prima
facie case of sex discrimination against former
employer; employee claimed that he was
discharged so that his supervisor's female
paramour could be promoted, and employee
noted prior discharge of his male assistant
as evidence of employer's motivation to
replace male employees with female employees.
N.J.S.A. 10:5–1 to 10:5–42.

8 Cases that cite this headnote
More cases on this issue

[3] Civil Rights Discrimination against men; 
 reverse discrimination

White male employee, who alleged that his
employer had engaged in sex discrimination
by replacing male employees with female
employees, was not required to show that his
former employer dismissed him in order to
give preference to a woman of equal or lesser
qualifications; it was sufficient for employee to
demonstrate that employer sought someone to
perform the same work as the employee did after
the employee left. N.J.S.A. 10:5–1 to 10:5–42.

11 Cases that cite this headnote
More cases on this issue

[4] Civil Rights Employment practices

Evidence adduced by white male former
employee was insufficient to establish fourth
Clowes element of sex discrimination—that
employer sought someone to perform same work
after employee left—where employee offered no
evidence that his former employer had sought
a woman to perform the same work after he
left, but merely relied on fact that prior to
his discharge there had been three account
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executives in his department and at time of trial
there were four. N.J.S.A. 10:5–1 to 10:5–42.

7 Cases that cite this headnote
More cases on this issue

[5] Civil Rights Quid pro quo

A claim of sexual harassment based on
“submission” or “coercion” is prohibited by the
Law Against Discrimination. N.J.S.A. 10:5–1 to
10:5–42.

9 Cases that cite this headnote

[6] Civil Rights Employment practices

Evidence adduced by white former employee
was insufficient to establish prima facie
case of sex discrimination, where employee
claimed that he was discharged to provide
job for female employee based on her alleged
consensual romantic relationship with superior,
and that he received unfavorable job assessment
because he chose to defend himself against
untrue sexual harassment charges; adverse
employment action allegedly resulted from a
consensual, noncoercive relationship and thus
was insufficient to establish claim of sexual
harassment. N.J.S.A. 10:5–1 to 10:5–42.

37 Cases that cite this headnote
More cases on this issue

[7] Civil Rights Activities protected

Evidence adduced by white male former
employee was insufficient to establish prima
facie case of sexual discrimination on theory
that employee was terminated in retaliation for
his hiring an attorney to defend himself against
untrue sexual harassment charges; under the Law
Against Discrimination the central element of a
retaliatory discharge claim is that the plaintiff be
engaged in protected activity, and an employee
defending himself against charges that he or she
sexually harassed a co-worker is not engaged in
“protected activity.” N.J.S.A. 10:5–1 to 10:5–42.

54 Cases that cite this headnote
More cases on this issue

[8] Labor and Employment Reporting
or Opposing Wrongdoing;  Criticism and
"Whistleblowing"

An employer has an absolute right to discharge
an “at will” employee even if that employee
has retained a lawyer to protest the employer's
actions—provided only that the employer not
violate any clear mandate of public policy.
N.J.S.A. 10:5–1 to 10:5–42.

12 Cases that cite this headnote

[9] Civil Rights Adverse actions in general

A decision to terminate an “at-will” employee
who has adversely reacted to management's
criticism does not constitute discrimination
based on gender, rather it is a legitimate,
nondiscriminatory method of handling the daily
operations of a business. N.J.S.A. 10:5–1 to
10:5–42.

6 Cases that cite this headnote

[10] Civil Rights Discrimination against men; 
 reverse discrimination

Even if supervisor fabricated sexual harassment
charge against white male former employee
to promote a female employee because of his
alleged romantic involvement with her, such
actions did not constitute discrimination on
basis of gender against former employee, where
former employee did not demonstrate that his
former employer was the unique employer
who discriminated against the majority, nor did
former employee demonstrate that a woman
replaced him at his job, and former employee did
not allege that relationship between supervisor
and female employee was coercive in nature.
N.J.S.A. 10:5–1 to 10:5–42.

25 Cases that cite this headnote
More cases on this issue

[11] Libel and Slander As to character of
employee

An employer who responds to specific inquiries
of a third party regarding the qualifications of
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an employee has a qualified privilege from libel
actions.

6 Cases that cite this headnote

[12] Libel and Slander Absolute Privilege

Libel and Slander Qualified Privilege

Although defamatory, a statement will not be
actionable if it is subject to an absolute or
qualified privilege.

57 Cases that cite this headnote

[13] Libel and Slander Existence and Effect of
Malice

The qualified privilege a statement enjoys from
a possible libel action is overcome on a showing
of actual malice.

8 Cases that cite this headnote

[14] Libel and Slander As to character of
employee

Former employer had a qualified privilege to
charge of libel for communications the employer
made to employee's prospective employers,
where the statements the employer made were
in response to inquiries by the prospective
employers and were not simply volunteered,
and prospective employers had a legitimate and
obvious interest in professional qualifications,
skill, and experience of employee, including
reasons for his termination from employ of
former employer.

7 Cases that cite this headnote
More cases on this issue

[15] Libel and Slander Issues raised by and
evidence admissible under pleadings in general

Former employee was entitled to present
evidence that former employer had abused its
qualified privilege from libel in response to
inquiries from prospective employers of the
employee, where former employee alleged that
sexual harassment charges against him were
fabricated to dismiss him and that former

employer's letters to prospective employers
concerning employee's qualification were false
and made with a malicious intent.

10 Cases that cite this headnote
More cases on this issue

[16] Libel and Slander Intent, malice, or good
faith

To overcome a qualified privilege in favor of
former employer, in former employees' action for
libel, for statements made in response to inquiries
of prospective employers, former employee was
required to prove malice on part of former
employer by clear and convincing evidence.

22 Cases that cite this headnote
More cases on this issue
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The opinion of the Court was delivered by

Opinion

GARIBALDI, J.

This appeal presents an unusual question of what constitutes a
cognizable claim of reverse sex discrimination under the New
Jersey Law Against Discrimination, N.J.S.A. 10:5–1 to –42
(LAD). Plaintiff John Erickson claims he was the victim of
sexual discrimination in that his employer, defendant Marsh
& McLennan Co., Inc. (M & M) discharged him because
of a romantic consensual relationship between his supervisor
and a female employee. This appeal also addresses whether
an employer, in responding to inquiries from prospective
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employers concerning a former employee, has a qualified
privilege protecting it from a libel action.

I

On November 2, 1981, M & M hired Erickson as an “at-will”
employee and assigned him to the company's Morristown
Office as an account representative in the Major Accounts
Casualty Department. In May 1982, the company transferred
Erickson to the Commercial Accounts Department as an
account executive. Erickson asserts that this transfer was a
promotion because an account executive enjoys a higher job
category than account representative. Several executives from
M & M, however, testified that Erickson had been unilaterally
transferred from the largest and most prestigious department
to a smaller *545  and less prestigious department, at the
same salary, because he had failed to grasp certain technical
aspects of his job.

**796  In his new position, Erickson's supervisor was
Angela Kyte, an Assistant Vice President and the Manager
of Commercial Accounts. Kyte's supervisor was Frank
Hayes, a Vice–President and Operations Manager of the
Morristown Office. Erickson was the “team leader” of Karen
Niedhammer, an account representative, and Stuart Torbert,
an insurance assistant.

The events leading to the lawsuit began in February
1983. On February 8, 1983, Niedhammer and a colleague,
Kelly Lennan, met with Kyte in her office. Niedhammer
reluctantly reported that on several occasions Erickson had
sexually harassed her. On February 10, 1983, Hayes had
dinner with Lennan, Niedhammer, and a friend of Lennan.
During dinner, Niedhammer told Hayes that Erickson had
acted inappropriately towards her. Niedhammer essentially
informed Hayes of the incidents she had reported to Angela
Kyte on February 8, 1983.

The M & M office closed early the next day due to a severe
snowstorm. Several M & M employees, including Hayes,
Lennan and Niedhammer, went to a local restaurant for
drinks. Because of bad road conditions, Hayes drove Lennan
and Niedhammer to Niedhammer's home, where Lennan was
staying while Niedhammer's husband was away. Unable to
remove his car from the snow, Hayes stayed at Niedhammer's
home for the night. The next day he drove Lennan back to her
car at the restaurant.

The following Monday, February 14, 1983, Kyte and Hayes
met to discuss Niedhammer's allegations. Kyte prepared a
memorandum regarding that meeting:

[Hayes] wants to know what I plan to
do about it. [I] told him I was not sure,
but had planned to talk to John about
it and cool him off. Frank called [Ed]
Pazicky, [Richard] Mikulak, personnel
for advice. Pazicky said do something
fast and either fire or give threat of
firing if actions continue.

After the meeting, Hayes instructed Kyte to question other
female employees discreetly to determine whether Erickson
had ever sexually harassed them. Two women reported that
Erickson *546  had previously made improper gestures and
comments to them.

The next day, Kyte met with Erickson to discuss the
allegations made against him. According to Kyte, Erickson
admitted the acts but stated that he had intended them only as
a joke. A memorandum that Kyte wrote to Erickson recounted
the meeting:

John, confirming our discussions of this morning, your
behavior towards your subordinate, Karen Niedhammer,
and other female members of the department has included
incidents, actions and comments which are unprofessional
in nature and can only be interpreted as a form of sexual
harassment.

* * *

I have expressly instructed you to stop any such conduct as
physical contact and suggestive comments, whether joking
or not, and to avoid and prevent any situations which can
be interpreted as sexual harassment in the future. Further,
you are not in any way to mention this matter to Karen or
bring it up to her in any way.

* * *

Should there by any further incidents of this nature or
breach of the above ban it will be considered grounds for
termination.

A copy of this memo is being entered in your personnel file.
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After receiving the memorandum, Erickson consulted an
attorney. His lawyer, Michael Critchley, sent a letter dated
March 10, 1983 to Kyte stating that Erickson denied every
accusation and wished to discuss the matter. According to
Kyte, she had not been aware that Erickson was contesting the
sexual-harassment allegations until she received Critchley's
letter.

Kyte referred Critchley's letter to Hayes, who forwarded it to
Frank Cooper, Assistant Vice President and Manager of M
& M's Employee and Government Relations Department in
New York. After reviewing the matter, Cooper sent Critchley
a letter dated March 31, 1983, stating:

We recognize the seriousness and
sensitivity of the issue and assure
you that as **797  long as there
are no further thematic recurrences
attributable to your client and he
complies with the proscriptions of Ms.
Kyte's February 15th memorandum,
the matter is closed.

*547  He also advised Critchley that all documents
concerning the sexual harassment charge would be kept
separate from Erickson's personnel file. In an April 18,
1983 letter to Cooper, Critchley reiterated his request for
a conference and specifically requested “an opportunity to
confront Ms. Niedhammer for the purposes of refuting the
validity of her charges and thereafter having the matter
closed.” Cooper denied this request in a letter to Critchley of
May 3, 1983:

I see no benefit to be derived
from the confrontation you suggest.
Furthermore, in our view such an
undertaking would be disruptive to the
working environment. Consequently, I
ask you to encourage your client to put
this matter behind him as we have, and
go forward with the work at hand.

Cooper also advised Critchley that he had asked the
Morristown Office to forward all documentation concerning
the matter to him so that he could store it in his confidential
file. Cooper explained that putting the document in that
file, which would not be available to management, would
“virtually reduce to zero the probability of anyone drawing
negative inferences in the future from a review of Mr.
Erickson's file.”

On May 2, 1983, Kyte prepared a formal appraisal of Erickson
in which she evaluated his performance as falling between
“acceptable” and “inadequate.” She did not, however,
recommend his discharge. On May 9, 1983, Erickson
responded to Kyte's appraisal report:

I am very distressed over the contents of this report and I
am in total disagreement with it. I do not view this report
as an objective assessment of my knowledge and skills,
but a prejudicial view which is motivated as a result of my
response to the recent allegations brought against me.

The alleged deficiencies contained within the report were
never brought to my attention since the inception of my
employment with Marsh and McLennan, Inc. Further, no
where within the report is there any mention, nor is it
implied, that I had been previously advised of said alleged
deficiencies.

I find it highly coincidental that such allegations are forth
coming at this time. Surely, my knowledge, skills and
abilities have not dissipated since I began my employment
with Marsh & McLennan and, most certainly, not since
my retention of legal counsel became known to Marsh and
McLennan in March of 1983.

After receiving the response, Kyte concluded that Erickson's
unwillingness to acknowledge his deficiencies would
prevent him from responding favorably to her “constructive
criticism.” *548  According to a memo prepared by Kyte,
Erickson's response was the “final catalyst which convinced
me once and for all that no amount of critique or constructive
criticism was going to be acted upon for the benefit of
improving John Erickson's work performance.”

Subsequently Kyte consulted with Hayes and recommended
Erickson's termination. Hayes then communicated with the
head of the New Jersey operation, Roger Egan, of the New
York Office. Having worked with Erickson in the past, Egan
had criticized his work on a project in which Kyte had to
rewrite an entire report. Egan, Hayes and Kyte agreed that
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Erickson should be discharged, and on May 20, 1983, Hayes
fired Erickson. Niedhammer did not replace Erickson.

After his termination, Erickson sought employment with
other insurance-brokerage firms. Howard James Insurance
Services, Inc., and Joseph L. Iraci Insurance Agency asked M
& M for references. Howard James Insurance Services, Inc.
stated that the job for which they were considering Erickson
“entails a general knowledge of all lines of insurance along
with general abilities to deal with the public and a strong
organization ability.” They inquired whether M & M would
recommend Erickson for such a position and the reason for
his discharge.

In response to this inquiry, Kyte wrote:

**798  John left our operation
because his level of expertise and
areas of interest in insurance did not
match the depth required for the proper
service of [M & M] clients.

She added, however, that

John does possess a general
knowledge of commercial insurance
and is well known among the
insurance markets. If these are
qualities you are seeking for your
Account Executive position, we would
recommend John Erickson to you.

Kyte's response to Joseph L. Iraci Insurance Agency's inquiry
for “any information” regarding Erickson's past history and
performance was similar to her response to Howard James
Insurance Services, Inc.

In August 1983 Erickson accepted employment with another
insurance agency.

*549  Later that month Erickson sued M & M for
various wrongful acts committed during and after his term
of employment. His allegation was that M & M had
discriminated against him on the basis of sex, in violation

of LAD. Specifically, he claimed that he was wrongfully
accused of sexual harassment so that Hayes, his superior,
could promote a woman, Niedhammer, with whom Hayes had
been romantically involved (the paramour claim). He also
alleged that he had been wrongfully discharged against public
policy for having retained an attorney to defend him against
Niedhammer's charges of sexual harassment (the retaliation
claim). Erickson further charged that Kyte's responses to his
prospective employers had been libelous. A jury found M &
M liable of wrongful discharge in violation of public policy,
wrongful termination based on sex discrimination in violation

of LAD, and libel. 1  A jury awarded Erickson $250,000 in
compensatory damages and $750,000 in punitive damages.

M & M moved for a judgment notwithstanding the verdict
or in the alternative, for a new trial or remittitur. The
trial court denied that motion. On appeal, the Appellate
Division reversed the trial court, and entered judgment in
favor of M & M on all claims. 227 N.J.Super. 78, 545
A.2d 812 (App.Div.1988). We granted plaintiff's petition for
certification, 113 N.J. 640, 552 A.2d 165 (1988).

II

The gravamen of Erickson's claim is that his discharge
was a result of sex discrimination, in violation of the New
Jersey Law Against Discrimination (LAD). Relying on the
pronouncements of the United States Supreme Court in
McDonnell Douglas Corporation v. Green, 411 U.S. 792,
93 S.Ct. 1817, 36 L.Ed.2d 668 (1973), concerning the
establishment of a prima facie case of discrimination under
federal law, this Court announced a *550  four-part analysis
to be applied in LAD actions, beginning with our decisions
in Peper v. Princeton University Board of Trustees, 77 N.J.
55, 82–83, 389 A.2d 465 (1978), and followed thereafter
in Goodman v. London Metals Exchange Inc., 86 N.J. 19,
31, 429 A.2d 341 (1981); Andersen v. Exxon Co., 89 N.J.
483, 492, 446 A.2d 486 (1982); and Clowes v. Terminix
International, Inc., 109 N.J. 575, 595, 538 A.2d 794 (1988).

In Andersen we explained that a prima facie case of unlawful
discrimination is established when

[t]he plaintiff [ ] demonstrate[s] by a preponderance of the
evidence that he or she (1) belongs to a protected class,
(2) applied and was qualified for a position for which
the employer was seeking applicants, (3) was rejected
despite adequate qualifications, and (4) after rejection the
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position remained open and the employer continued to seek
applications for persons of plaintiff's qualifications.

[89 N.J. at 492, 446 A.2d 486 (citing McDonnell Douglas,
supra, 411 U.S. at 802, 93 S.Ct. at 1824, 36 L.Ed.2d at
677).]

Once an employee establishes a prima facie case,
the employer must “articulate some legitimate, non-
discriminatory reason for the employee's rejection.”
Andersen, supra, 89 N.J. at 493, 446 A.2d 486 (quoting
**799  Goodman v. London Metals Exchange, Inc., supra,

86 N.J. at 31, 429 A.2d 341; Peper v. Princeton University
Board of Trustees, supra, 77 N.J. at 83, 389 A.2d 465). After
the employer has satisfied that burden, the employee must
demonstrate that “the legitimate nondiscriminatory reason
articulated ... was not the true reason for the employment
decision, but was merely a pretext for discrimination.” Ibid.
(quoting Goodman v. London Metals Exchange Inc., supra,
86 N.J. at 32, 429 A.2d 341, Peper v. Princeton University
Board of Trustees, supra, 77 N.J. at 83, 389 A.2d 465). The
employee carries the ultimate burden of proving that the
employer engaged in intentional discrimination. Ibid.

We have recognized, however, that the criteria announced
in Peper, Goodman, and Andersen provide only a general
framework for analyzing unlawful discrimination claims and
must be modified where appropriate. Clowes v. Terminix
International, Inc., supra, 109 N.J. at 597, 538 A.2d 794.
Thus, when faced with a discriminatory discharge case, we
examined the reasoning set forth in Loeb v. Textron, 600 F.2d
1003 (1st Cir.1979), and determined that a prima facie case is
established when an *551  employee proves: “[1] that he was
in the protected * * * group, [2] that he was performing his
job at a level that met his employer's legitimate expectations,
[3] that he nevertheless was fired, and [4] that [the employer]
sought someone to perform the same work after he left.”
Clowes v. Terminix International, Inc., supra, 109 N.J. at 597,
538 A.2d 794 (quoting Loeb v. Textron, supra, 600 F.2d at
1014).

[1]  We are asked here to determine the appropriate criteria
for evaluating a gender-based claim of reverse employment
discrimination. Modifying the Clowes test, the Appellate
Division ruled that under the first prong, plaintiff “must
substantiate ... that the ‘background circumstances support
the suspicion that the defendant is the unusual employer who
discriminates against the majority.’ ” Erickson, supra, 227
N.J.Super. at 87, 545 A.2d 812 (citing Murray v. Thistledown

Racing Club Inc., 770 F.2d 63, 67 (6th Cir.1985)). We agree
that such modification is necessary.

Under the first prong of the Clowes test, a plaintiff must
belong to a protected class. 109 N.J. at 596, 538 A.2d 794
(quoting McDonnell Douglas v. Green, supra, 411 U.S. at 802,
93 S.Ct. at 1824, 36 L.Ed.2d at 677). The rationale underlying
this requirement, derived from its federal counterpart, Title
VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et
seq., reflects “[c]ongressional efforts to address this nation's
history of discrimination against racial minorities, a legacy
of racism so entrenched that we presume acts, otherwise
unexplained, embody its effect.” Murray v. Thistledown
Racing Club Inc., 770 F.2d at 67. In reverse discrimination
cases, the rationale supporting the rebuttable presumption of
discrimination embodied in the prima facie elements does
not apply. Thus, when a complainant is not a member of the
minority, courts have generally modified the first prong of
the McDonnell Douglas standard to require the plaintiff to
show that he has been victimized by an “unusual employer
who discriminates against the majority.” *552  Livingston
v. Roadway Express, 802 F.2d 1250, 1252 (10th Cir.1986);
Murray v. Thistledown Racing Club, Inc., supra, 770 F.2d
at 67; Jasany v. United States Postal Serv., 755 F.2d 1244,
1252 (6th Cir.1985); Parker v. Baltimore & Ohio R.R., 652
F.2d 1012, 1017 (D.C.Cir.1981); Jones v. Slater Steels Corp.,
660 F.Supp. 1570, 1575 (N.D.Ind.1987); Rivette v. United
States Postal Serv., 625 F.Supp. 768, 771 (E.D.Mich.1986).
Indeed, when a complainant is a member of the majority and
not representative of persons usually discriminated against in
the work place, discrimination directed against that person is
“unusual.”

In this case, Erickson is a member of a class that
has not historically been victimized by discrimination.
Thus, modification of the McDonnell–Douglas first-prong
is appropriate. In other cases, however, our approach
may require clarification. There may be examples of
discrimination against a generally favored group that may
not be uncommon, but nevertheless should be regarded as
“unusual.” See, e.g.,  **800  Rasimas v. Michigan Dept. of
Mental Health, 714 F.2d 614, 630 (6th Cir.1983) (Hoffman,
J., concurring in part, dissenting in part) (male terminated
from his position in a program for handicapped children held
to be gender-based discrimination: “[t]he same ... stereotypes
that have caused women to be channeled either away from
the job marketplace altogether or into lower-paying jobs ...
necessarily have their counterparts in male ... stereotypes.”).
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[2]  Erickson claims that he was discharged so that his
supervisor's female paramour could be promoted. Erickson
also points to the prior discharge of his insurance assistant
Stuart Torbert, as evidence of Hayes' motivation to replace
male employees with female employees he favored. Erickson
concludes from this that to “get ahead” in M & M, one
must be female. The paramour claim, together with the
singular incident of replacing Torbert with a female, is
insufficient to demonstrate that M & M is the unusual
employer who discriminates against the majority. Beyond
these two incidents, Erickson *553  proferred no evidence
that M & M engaged in a pattern of sex discrimination
that favored women over men. Indeed, the large number
of male supervisors at M & M that testified on behalf of
the company suggests otherwise. Hence, the claims asserted
under Erickson's first theory, even if accepted as true, do not
satisfy the first prong of our modified test.

[3]  The Appellate Division also modified the fourth prong
of the Clowes test to require a plaintiff to show that “his
former employer dismissed him in order to give preference to
a woman of equal or lesser qualifications.” 227 N.J. at 87, 545
A.2d 812 (footnote omitted). We hold that such a modification
in a reverse discrimination case is inappropriate.

Modifying the Andersen formulation for a discriminatory
discharge case, we determined in Clowes that a plaintiff
claiming a LAD violation must demonstrate only “that
[the employer] sought someone to perform the same work
after he left.” Clowes v. Terminix International, Inc., 109
N.J. at 597, 538 A.2d 794 (quoting Loeb v. Textron,
supra, 600 F.2d at 1014). The Clowes framework allows
the inference to arise that discrimination has occurred by
“eliminat[ing] the most common non-discriminatory reasons
for the plaintiff's rejection.” Texas Department of Community
Affairs v. Burdine, 450 U.S. 248, 254, 101 S.Ct. 1089, 1094,
67 L.Ed.2d 207, 215–16 (1981). As the First Circuit in Loeb
v. Textron, supra, reasoned:

Complainant would be required to show that he was
“qualified” in a sense that he was doing his job well
enough to rule out the possibility that he was fired for
inadequate job performance, absolute or relative. He would
also have to show that his employer sought a replacement
with qualifications similar to his own, thus demonstrating
a continued need for the same services and skills .... Proof
beyond this, however, is not mandated by McDonnell
Douglas, and does not fit its conceptual underpinnings....

[600 F.2d at 1013–14 (citation and footnote omitted)
(emphasis added).]

In analyzing various claims of discrimination under LAD,
this Court has also adopted the fourth prong as set forth
in McDonnell–Douglas. See Andersen v. Exxon Co., supra,
89 N.J. at 492, 446 A.2d 486 (in a physical handicap case,
a plaintiff must demonstrate that the employer continued
to seek applications from persons *554  of plaintiff's
qualifications); Clowes v. Terminix International Inc., supra,
109 N.J. at 597, 538 A.2d 794 (when alcoholism is a handicap,
plaintiff must demonstrate that the employer sought someone
else to perform the same work after he left); Goodman v.
London Metals Exchange, Inc., supra, 86 N.J. at 31, 429
A.2d 341 (in sex discrimination case, plaintiff must show that
after rejection, the position remained open and the employer
continued to seek applications from persons of plaintiff's
qualifications).

To require, in a reverse discrimination case, an employee to
show that the employer hired another person of equal or lesser
qualifications is unduly burdensome and an inappropriate
modification of the fourth prima facie element. That a
replacement **801  employee is equally or more qualified
than his predecessor is not as “common” a basis for discharge
as lack of need for the employee's services or job performance
deficiencies. Additionally, it is easier for an employer than
an employee to produce evidence of the replacement's
qualifications to support its non-discriminatory reason for a
discharge. To impose such a requirement on employees would
promote rather than prevent employment discrimination. It
would eliminate meritorious claims that frequently challenge
discrimination based on hidden motives or pretext.

[4]  Although the Appellate Division improperly modified
the fourth element, it nonetheless found that “plaintiff's
proof, given its favorable inferences, nevertheless fails to
demonstrate who[m] defendant sought to replace plaintiff,
and which if any of the current account executives took
plaintiff's place to do the same work.” 227 N.J.Super. at 88,
545 A.2d 812. Significantly, the court noted that Niedhammer
did not replace Erickson. Id. at 84, 545 A.2d 812. The
Appellate Division thus concluded that “the lack of such
proofs precludes the required prima facie showing.” Id. at 88,
545 A.2d 812. We agree.

Under the less burdensome standard we endorse today, we
also find that Erickson has failed to meet his prima facie
burden with respect to the fourth element. The record fails

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988107725&pubNum=162&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988107725&pubNum=162&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988039085&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_597&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_597 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988039085&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_597&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_597 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979113498&pubNum=350&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_350_1014&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_1014 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979113498&pubNum=350&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_350_1014&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_1014 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981109601&pubNum=708&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_708_1094&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1094 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981109601&pubNum=708&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_708_1094&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1094 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981109601&pubNum=708&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_708_1094&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_1094 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979113498&pubNum=350&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_350_1013&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_1013 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982127392&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_492&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_492 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982127392&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_492&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_492 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988039085&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_597&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_597 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988039085&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_597&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_597 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981119752&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_31&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_31 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981119752&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_31&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_31 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981119752&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_31&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_31 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988107725&pubNum=590&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_590_88&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_590_88 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988107725&pubNum=590&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_590_88&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_590_88 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988107725&pubNum=162&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988107725&pubNum=162&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988107725&pubNum=162&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 


Erickson v. Marsh & McLennan Co., Inc., 117 N.J. 539 (1990)
569 A.2d 793, 55 Fair Empl.Prac.Cas. (BNA) 1179, 53 Empl. Prac. Dec. P 40,001...

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 9

to *555  disclose M & M's course of action following
Erickson's termination. Erickson offered no evidence that M
& M had sought a woman to perform the same work after he
left. He relied instead on the fact that prior to his discharge
there had been three account executives in the department and
at the time of trial there were four. Such a change in personnel,
without a more specific showing that M & M sought to replace
Erickson with either Niedhammer or another qualified female
account executive is insufficient to satisfy the fourth element
of our test.

Although the Appellate Division properly determined that
the “critical issue in this case was not sexual harassment,
but intentional sex discrimination,” 227 N.J.Super. at 89
n. 3, 545 A.2d 812, plaintiff's allegations require us to
examine sexual harassment in the context of his LAD claim.
Erickson's first theory is unusual. He does not claim that
he was the direct victim of sexual harassment. Instead, he
contends that he was falsely accused of sexual harassment
so that his superior's alleged girlfriend could be promoted
to his position. Erickson does not claim that the relationship
between Hayes and Niedhammer was involuntary or coercive.
Stated differently, he does not contend that his discharge
was the result of the sexual harassment of another employee,
namely, Niedhammer. Indeed, throughout his case Erickson
asserts that Hayes' alleged relationship with Niedhammer was
voluntary, social, personal, and noncoercive.

[5]  In its amicus brief, the Division of Civil Rights
(DCR) asserts that for purposes of establishing a sex
discrimination claim, there is a clear distinction between
a non-actionable consensual relationship and one based on
coercion. Specifically, it notes that sexual harassment that
either requires an employee to submit to sexual advances as a
condition of employment or creates a “hostile environment”
by unwelcome sexual conduct violates LAD's prohibition

against sex discrimination. *556  2  See, e.g., Wolbert v.
Styhlianos, Inc., 9 N.J.A.R. 392 (1985); Vasto v. Vornado
Inc., 8 N.J.A.R. 481 (1983). DCR reasons that LAD offers
protection against such conduct because the harassment
would not have occurred but for the employee's gender.
DCR also explains that such sexual harassment presents
a formidable barrier to LAD's goal of achieving equal
employment opportunity. To the extent that a claim of sexual
harassment is based on “submission” or “coercion,” we find
that it is prohibited by LAD.

In construing analogous provisions of federal law, the United
States Supreme Court also recognized that sexual harassment

can form the basis of a Title VII claim. See **802  Meritor
Savings Bank v. Vinson, 477 U.S. 57, 106 S.Ct. 2399, 91
L.Ed.2d 49 (1986). In Meritor the Court recognized that a
Title VII claim may exist when employment is conditioned
on sexual favors or unwelcome sexual contact that creates an
intimidating, hostile or offensive environment. 477 U.S. at 65,
106 S.Ct. at 2404, 91 L.Ed.2d at 58. The Court reasoned that
“when a supervisor sexually harasses a subordinate because
of the subordinate's sex, that supervisor ‘discriminates' on the
basis of sex,” in violation of Title VII. Id. at 64, 106 S.Ct.
at 2404, 91 L.Ed.2d at 58. In so ruling, the Court drew from
the Equal Employment Opportunity Commission's (EEOC)
Guidelines on Discrimination, 29 CFR § 1604.11(a), which
recognize those types of sexual harassment as a prohibited
form of discrimination. 477 U.S. at 65, 106 S.Ct. at 2404–
05, 91 L.Ed.2d at 58–9. Prior to Meritor, lower federal courts
had also recognized sexual harassment claims under Title VII.
See, e.g., Henson v. City of Dundee, 682 F.2d 897, 901 (11th
Cir.1982) (under certain circumstances creation of offensive
or hostile work environment due to sexual harassment can
violate a Title VII action irrespective of whether complainant
suffers tangible job detriment); *557  Tomkins v. P.S.E. &
G., 568 F.2d 1044, 1048–49 (3rd Cir.1977) ( “Title VII is
violated when a supervisor * * * makes sexual advances
or demands toward a subordinate employee and conditions
that employee's job status * * * on a favorable response to
those advances or demands * * * ”). In sum, discrimination
claims based on sexual harassment have been limited to those
situations in which “but for her [or his] sex she [or he] would
not have been the object of harassment,” Henson, supra, 682
F.2d at 904, and the sexual relationship is involuntary, non-
consensual, and/or coercive.

We also note that both the EEOC Guidelines and the DCR
policy recognize that in certain circumstances a third party
may bring a claim of sexual harassment. See 29 CFR

1604.11(g) (1986). 3  Both agencies note, however, that such
claims must be premised on the “submission” by another
employee to an employer's sexual advances, and require
proof of coercion or harassment by a third party denied
an employment opportunity because of that coercion or
harassment.

[6]  Erickson's claim of sexual harassment is unusual.
He claims that sexual harassment charges brought against
him were fabricated and that he was discharged so that
his supervisor's paramour could be promoted. To be a
valid third-party allegation of sexual harassment, his claim
requires proof of coercion by Hayes against Niedhammer.
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He has not proferred evidence of such coercion. The adverse
employment action allegedly resulted from a consensual,
non-coercive relationship between Hayes and Niedhammer.
As such, it is insufficient to establish a claim of sexual
harassment. More importantly, we find no reason to extend
the protection of LAD to sex-discrimination claims based on
voluntary personal relations in the work place.

*558  Other courts have recognized that favoritism in the
work place, based solely on personal romantic preference as
opposed to coercion, does not constitute discrimination on
the basis of gender. See, e.g., DeCintio v. Westchester County
Medical Center, 807 F.2d 304 (2d Cir.1986). In DeCintio, four
medical employees brought a Title VII action against their
employer alleging that a department administrator created
a new position, with qualifications above the plaintiff's,
solely to enable the administrator to hire a woman “with
whom he was engaged in a romantic relationship.” Id. at
305. Finding that the hospital had not engaged in unlawful
sex discrimination, the Second Circuit reasoned that “the
proscribed differentiation under Title VII, * * * must be
a distinction based on a person's sex, not on his or her
sexual affiliations.” Id. at 306–07. Thus, the court held that
advancement or promotion on the basis of a consensual sexual
relationships could not support a sex-discrimination claim.

**803  The DeCintio court noted that for third-party claims
the EEOC guidelines regarding sexual harassment require
proof of submission by an employee to sexual advances
of an employer. Id. at 307 (citing 29 C.F.R. § 1604.11(g)
(1986)). The court noted that “submission” in that context
surely “involves a lack of consent and implies a necessary
element of coercion or harassment.” Id. at 308. The DeCintio
court reasoned that plaintiffs had failed to establish a case of
sexual harassment because they did not even allege that the
administrator and his paramour were engaged in a coercive
relationship. Ibid.

The court concluded that even if the defendant's relationship
with his co-worker facilitated her advancement, such conduct
did not violate Title VII because the plaintiffs “were not
prejudiced because of their status as males; rather they
were discriminated against because [defendant] preferred
his paramour.” Id. at 308. The court added: “Plaintiffs'
proffered interpretation of Title VII prohibitions against sex
discrimination would involve the * * * federal courts in the
policing of intimate relationships. Such an approach, founded
on a distortion *559  of the meaning of the word ‘sex’ in

the context of Title VII, is both impractical and unwarranted.”
Ibid.

Several courts have followed the Second Circuit. See, e.g.,
Autry v. North Carolina Department of Human Resources,
820 F.2d 1384, 1387 (4th Cir.1987) (“a voluntary ongoing
friendship would be an inappropriate basis for a Title VII
suit”); Miller v. Aluminum Co. of America, 679 F.Supp.
495, 501 (W.D.Pa.1988) (under Title VII, “preferential
treatment on the basis of a consensual romantic relationship
between a supervisor and an employee is not gender-based
discrimination”); Lipsett v. Rive–Mora, 669 F.Supp. 1188,
1199–1200 (D.P.R.1987) (distinguishing between advances
resulting from personal, romantic attraction and sexual
demands for employment advancement or promotion); Polk
v. Pollard, 539 So.2d 675, 677–78 (La.App.1989) (Louisiana
discrimination statute does not recognize cause of action
for discharge resulting from sexual relationship between two
other persons).

Even assuming that Erickson's allegations under his
“paramour” claim are true, he has failed to establish a prima
facie case of sex discrimination. As with the plaintiffs in
DeCintio, he has not alleged that the relationship between
Hayes and Niedhammer was coercive. Thus, he cannot assert
that he was discharged because of his status as a male. Had
Erickson been a female account executive at M & M, he
would have faced the same consequences: Hayes would have
terminated Erickson in order to create a vacancy for a woman
with whom Hayes had established a consensual, voluntary
and non-coercive relationship. Indeed, if Hayes did wish to
promote his paramour, it would be a matter of complete
indifference to him whether his paramour's rival, Erickson,
were male or female.

[7]  Likewise, Erickson's second theory does not establish
a cognizable claim under LAD. Plaintiff alleges that he
was terminated because he hired an attorney to defend
him against Niedhammer's sexual-harassment charges (the
retaliation charge). Federal law mandates that an employer
can be held *560  liable for sexual harassment that occurs
between fellow employees “unless it can show that it took
immediate and appropriate corrective action.” 29 C.F.R.
¶ 1604.11(d). Knowing of a sexual-harassment claim, an
employer's failure to investigate and take remedial action can
subject the employer to liability. Craig v. Y & Y Snacks, 721
F.2d 77, 80–1 (3rd Cir.1983). In its brief, amicus states that
the DCR also has held that an employer must take expeditious
remedial action when confronted with an employee's claim
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of sexual harassment. Vasto v. Vornado, supra, 8 N.J.A.R. at
496. Amicus finds that the obligation imposed on an employer
is a primary source of the deficiency in Erickson's retaliation
claim.

The central element of a retaliatory discharge claim under
LAD is that the plaintiff be “engaged in a protected activity,
which is known by the alleged retaliator.” Velantzas v.
Colgate–Palmolive Co., 109 N.J. 189, 193 n. 1, 536 A.2d
237 (1988). An employee defending himself against **804
charges that he or she sexually harassed a co-worker is not
engaged in “protected activity.” To support Erickson's claim,
an employer would be exposed to suit regardless of whether it
properly attempted remedial action in investigating a sexual
harassment allegation or whether it did nothing.

[8]  [9]  Moreover, an employer has an absolute right to
discharge an “at-will” employee even if that employee has
retained a lawyer to protest the employer's actions—provided
only that the employer not violate any clear mandate of public
policy. Alexander v. Kay Finlay Jewelers, 208 N.J.Super.
503, 507–08, 506 A.2d 379 (App.Div.), certif. denied, 104
N.J. 466, 517 A.2d 449 (1986); see Woolley v. Hoffman–
LaRoche Inc., 99 N.J. 284, 491 A.2d 1257, modified, 101 N.J.
10, 499 A.2d 515 (1985); Pierce v. Ortho Pharmaceutical
Corp., 84 N.J. 58, 417 A.2d 505 (1980). A decision to
terminate an “at-will” employee who has adversely reacted
to management's criticism does not constitute discrimination
based on gender. Rather, it is a legitimate, non-discriminatory
method of handling the daily operations of a business. See
Kephart v. Institute of Gas Technology, 630 *561  F.2d 1217,
1223 (7th Cir.1980),cert. denied, 450 U.S. 959, 101 S.Ct.
1418, 67 L.Ed.2d 383 (1981).

[10]  With respect to Erickson's sex-discrimination claim
under LAD, we conclude that even if Hayes fabricated the
sexual-harassment charge to promote Niedhammer because
of his romantic involvement with her, such actions, although
unfair, do not constitute discrimination on the basis of gender.
Plaintiff did not demonstrate that M & M was the unique
employer who discriminates against the majority. Nor did
he demonstrate that Niedhammer, or any other woman,
replaced him at M & M. Additionally, he did not allege
that the relationship between Hayes and Niedhammer was
coercive in nature, a prerequisite to bring a third-party sexual-
harassment. In sum, Erickson produced no evidence that if he
had been a woman, he would not have been fired.

Likewise, Erickson's second theory that he was fired because
he had hired a lawyer to dispute the sexual-harassment claim
does not constitute gender discrimination. His actions in that
regard cannot be considered a “protected activity.” Moreover,
based on plaintiff's reaction to management criticism, M & M
had the right to terminate his employment. A “contentious”
“at-will” employee can be fired for a false cause or no cause at
all. That firing may be unfair but it is not illegal. Accordingly,
we find that as a matter of law Erickson's complaints do not
constitute sex discrimination.

III

Plaintiff also asserts that pursuant to Pierce v. Ortho
Pharmaceutical Corp., supra, 84 N.J. at 72, 417 A.2d 505,
his gender-based discharge is contrary to the public policy of
this state. That claim relies entirely on the sex-discrimination
allegations underlying his LAD claim. Because we find that
Erickson failed to establish that he had been discharged in
violation of LAD, we need not consider whether his discharge
violated public policy. Nonetheless, we note that although the
Appellate Division held *562  that had Erickson failed to
meet his prima facie burden under LAD, it also ruled that
LAD does not preempt a common-law claim for wrongful
discharge based on sex discrimination. Because no cross-
petition was filed, we do not reach that issue. Rather, we
reaffirm what we recently declared in Shaner v. Horizon
Bancorp., 116 N.J. 433, 561 A.2d 1130 (1989): if LAD creates
a remedy, “it might be unnecessary to recognize or create a
Pierce -type action to vindicate substantially the same rights
and provide similar relief.” Id. at 454, 561 A.2d 1130. Thus,
we review in this case Erickson's sex-discrimination claim
under LAD and his libel action.

IV

With respect to the libel claim, the trial court ruled that
a qualified privilege extended to Kyte's responses to the
inquiries of Erickson's prospective employers. The trial court
instructed the jury that to overcome that privilege, Erickson
must demonstrate **805  by a preponderance of the evidence
that Kyte had acted with actual malice when sending the
letters. Without reaching the issue of the appropriate burden
of proof, the Appellate Division held that the evidence did not
support a finding of abuse of privilege. 227 N.J.Super. at 91,
545 A.2d 812.
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[11]  We agree that a qualified privilege extends to an
employer who responds in good faith to the specific inquiries
of a third party regarding the qualifications of an employee.
Because the trial court incorrectly charged the jury on the
burden of proof necessary to overcome a qualified privilege,
however, we reverse so much of the Appellate Division's
judgment as affects the libel claim and remand for a new
proceeding.

The law of defamation has been subject to the changing
tides of public policy. As we noted in Dairy Stores v.
Sentinel Publishing Co., 104 N.J. 125, 516 A.2d 220 (1986),
“The evolution of the law of defamation reflects the tension
between society's competing interests in encouraging the
free flow of information about matters of public concern
and in protecting an individual's *563  reputation.” Id. at
135–36, 516 A.2d 220. There, in ruling on the scope of the
fair-comment privilege, we noted that this development is
“consistent with the increasing awareness of the need for
public information on a wide variety of issues.” Id. at 136,
516 A.2d 220.

[12]  Although defamatory, a statement will not be actionable
if it is subject to an absolute or qualified privilege. A statement
made in the course of judicial, administrative, or legislative
proceedings is absolutely privileged and wholly immune
from liability. See Rainier's Dairies v. Raritan Valley Farms,
19 N.J. 552, 558, 117 A.2d 889 (1955). That immunity is
predicated on the need for unfettered expression critical to
advancing the underlying government interest at stake in
those settings. See Dairy Stores v. Sentinel Publishing Co.,
supra, 104 N.J. at 136, 516 A.2d 220; Rainier's Dairies v.
Raritan Valley Farms, supra, 19 N.J. at 558, 117 A.2d 889.

[13]  A qualified privilege, on the other hand, enjoys a lesser
degree of immunity and is overcome on a showing of actual
malice. Specifically, in Coleman v. Newark Morning Ledger
Company, 29 N.J. 357, 149 A.2d 193 (1959), Chief Justice
Weintraub addressed the nature and scope of that privilege:

A communication ‘made bona fide upon any subject-matter
in which the party communicating has an interest, or in
reference to which he has a duty, is privileged if made to a
person having a corresponding interest or duty, although it
contains criminatory matter which, without this privilege,
would be slanderous and actionable....’

[Id. at 375, 149 A.2d 193].

This qualified or conditional privilege is based on the public
policy “that it is essential that true information be given
whenever it is reasonably necessary for the protection of one's
own interests, the interests of third persons or certain interests
of the public.” Introductory Note, Restatement (Second) of
Torts, § 592A, at 258 (1965) (Restatement (Second) ).
In order to protect those interests, both public and private,
we have recognized the utility of a qualified privilege in a
variety of settings. See, e.g., Fees v. Trow, 105 N.J. 330,
521 A.2d 824 (1987) (an employee of a state facility for the
disabled has qualified *564  privilege in making report of
another employee's abuse of resident); Holh v. Mettler, 62
N.J.Super. 62, 162 A.2d 128 (App.Div.1960) (property owners
have qualified privilege in commenting about potential health
problems resulting from proposed trailer park); Swede v.
Passaic Daily News, 30 N.J. 320, 153 A.2d 36 (1959)
(newspapers enjoy qualified privilege to report on public
proceedings). In such cases, a qualified privilege exists
because the legitimate public or private interest underlying the
publication outweighs the important reputation interests of
the individual. Dairy Stores v. Sentinel Publishing Co., supra,
104 N.J. at 137, 516 A.2d 220.

[14]  We recognize that Erickson does not dispute that Kyte's
communications to **806  his prospective employers are
subject to a qualified privilege. Recently, in Bainhauer v.
Manoukian, 215 N.J.Super. 9, 520 A.2d 1154 (1987), the
Appellate Division considered whether a qualified privilege
extended to a surgeon for statements made to various
hospital executives concerning the responsibility of an
anesthesiologist for the death of a patient. After reviewing
the development of the law in this state, the court offered
the following guidance for determining whether a qualified
privilege should be conferred:

[T]he critical test of the existence of the privilege is
the circumstantial justification for the publication of the
defamatory information. The critical elements of this test
are the appropriateness of the occasion on which the
defamatory information is published, the legitimacy of the
interest thereby sought to be protected or promoted, and
the pertinence of the receipt of that information by the
recipient.

[Id. at 36–37, 520 A.2d 1154].
Applying that criterion, we hold that a qualified privilege
extended to Kyte for the statements she made to Erickson's
prospective employers. Her publication was made in response
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to inquiries of those employers and was not simply
volunteered. Additionally, those prospective employers had
a legitimate and obvious interest in the professional
qualifications, skill, and experience of Erickson, including
the reasons for his termination. Moreover, the information
Kyte offered specifically addressed the questions posed by
those employers; her publication *565  was directly relevant
to their inquiry. Supra at 797–98. Thus, a qualified privilege
appropriately shielded her responses.

Other courts have conferred a qualified privilege to an
employer in this context. See, e.g., Fresh v. Cutter, 73 Md. 87,
20 A. 774 (1890); Doane v. Grew, 220 Mass. 171, 107 N.E.
620 (1915); Carroll v. Owen, 178 Mich. 551, 146 N.W. 168
(1914).

[15]  Having ruled that a qualified privilege protected Kyte's
letters, we now turn to the standards for determining whether
that privilege was abused. At general common law a qualified
privilege could be overcome only by a showing of “ill
motive or malice in fact.” Rainier's Dairies v. Raritan Valley
Farms, supra, 19 N.J. at 558, 117 A.2d 889. The term
“malice,” however, has been criticized for its susceptibility to
varied interpretations and “has plagued the law of defamation
from the beginning.” Coleman v. Newark Morning Ledger
Company, supra, 29 N.J. at 374, 149 A.2d 193. Recognizing
that “[m]alice adds nothing to the legal analysis of an
allegedly defamatory statement,” we recently adopted a more
workable standard:

Although we discard the label [of malice], we adhere to
the principle that to overcome a qualified or conditional
privilege, a plaintiff must establish that the publisher knew
the statement to be false or acted in reckless disregard of
its truth or falsity....

With or without the term, the critical determination is
whether, on balance, the public interest in obtaining
information outweighs the individual's right to protect his
or her reputation.

[Dairy Stores v. Sentinel Publishing Co., supra, 104 N.J.
at 151, 516 A.2d 220 (citing Restatement (Second), § 600;
Coleman v. Newark Morning Ledger Company, supra, 29
N.J. at 376, 149 A.2d 193).]

We have also declared that proof of malice in the context
of a qualified privilege must be established by clear and
convincing evidence. See Burke v. Deiner, 97 N.J. 465, 481,

479 A.2d 393 (1984) (quoting New York Times v. Sullivan,
376 U.S. 254, 280, 84 S.Ct. 710, 726, 11 L.Ed.2d 686, 706
(1964)); Maressa v. New Jersey Monthly, 89 N.J. 176, 197 n.
10, 445 A.2d 376 (1982) (citing Gertz v. Robert Welch, Inc.,
418 U.S. 323, 342, 94 S.Ct. 2997, 3008, 41 L.Ed.2d 789, 808
(1974)). Indeed, the imposition of a lesser burden of *566
proof would fail to adequately protect the interests underlying
the privilege.
We recognize that if the letters were true, Erickson's claim
fails because truth is a defense to charge of libel. Laurence
v. Bauer Publishing & Printing, 89 N.J. 451, 460, 446 A.2d
469 cert. denied, **807  459 U.S. 999, 103, S.Ct. 358, 74
L.Ed.2d 395 (1982). Likewise, if Kyte believed in good faith
that the charges were true, the claim fails because she was
not acting with actual malice. We recognize that the Appellate
Division found, under the less burdensome preponderance-of-
the-evidence standard, that Erickson had failed to prove that
Kyte acted with actual malice. Specifically, the court found:
“Kyte gave her honest, professional opinion in a manner
consistent with the interest of the prospective employers.
There is no suggestion of any knowledge of falsity nor of a
reckless disregard as to truth or falsity.” 227 N.J.Super. at 91,
545 A.2d 812.

In reversing the libel count, the Appellate Division reasoned:
“[P]laintiff's only proof of wrongful motivation [malice] went
to the issue of discharge, and did not have any logical
carryover to Kyte's letters.” 227 N.J.Super. at 92, 545 A.2d
812.

Although our review of the record suggests that the Appellate
Division's conclusions about motivation are correct, the
question of motivation necessarily concerns abuse of
privilege and is an issue normally reserved for the jury.
See Barbetta Agency v. Evening News Publishing Co., 135
N.J.Super. 214, 218, 343 A.2d 105 (App.Div.1975). A jury
could conclude under Erickson's theory that the sexual-
harassment charges were fabricated to dismiss him that Kyte's
letters concerning Erickson's qualification were false and
made with a malicious intent. Although that theory does not
establish a cognizable claim under LAD, it could possibly
support Erickson's libel claim. Thus, we reject the Appellate
Division findings with respect to malice.

[16]  The jury in this case determined that Kyte's statements
were malicious only by a preponderance of the evidence. As
discussed above, however, on remand in order to overcome
*567  Kyte's qualified privilege, Erickson must prove malice

on her part by clear and convincing evidence. We thus remand

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1890011711&pubNum=161&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1890011711&pubNum=161&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1915003308&pubNum=577&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1915003308&pubNum=577&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1914001029&pubNum=594&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1914001029&pubNum=594&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955111018&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_558&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_558 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955111018&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_558&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_558 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959106050&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_374&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_374 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959106050&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_374&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_374 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986152087&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_151&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_151 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986152087&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_151&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_151 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959106050&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_376&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_376 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959106050&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_376&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_376 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984138569&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_481&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_481 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984138569&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_481&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_481 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124777&pubNum=708&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_708_726&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_726 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124777&pubNum=708&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_708_726&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_726 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964124777&pubNum=708&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_708_726&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_726 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982122899&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_197&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_197 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982122899&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_197&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_197 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127249&pubNum=708&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_708_3008&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_3008 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127249&pubNum=708&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_708_3008&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_3008 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974127249&pubNum=708&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_708_3008&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_3008 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982120472&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_460&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_460 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982120472&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_460&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_460 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982120472&pubNum=583&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_583_460&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_460 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982240418&pubNum=708&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982240418&pubNum=708&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988107725&pubNum=590&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_590_91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_590_91 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988107725&pubNum=590&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_590_91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_590_91 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988107725&pubNum=590&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_590_92&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_590_92 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988107725&pubNum=590&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_590_92&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_590_92 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975102345&pubNum=590&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_590_218&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_590_218 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975102345&pubNum=590&originatingDoc=Ie3f8d9d634d711d986b0aa9c82c164c0&refType=RP&fi=co_pp_sp_590_218&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_590_218 


Erickson v. Marsh & McLennan Co., Inc., 117 N.J. 539 (1990)
569 A.2d 793, 55 Fair Empl.Prac.Cas. (BNA) 1179, 53 Empl. Prac. Dec. P 40,001...

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 14

Erickson's libel claim for a new proceeding employing the
appropriate burden of proof.

The judgment of the Appellate Division is affirmed in part and
reversed in part, and the matter is remanded to the Superior
Court, Law Division, for further proceedings in accordance
with this opinion.

For affirmance in part, reversal in part and remandment
—Chief Justice WILENTZ and Justices CLIFFORD,

HANDLER, POLLOCK, O'HERN, GARIBALDI and
STEIN—7.

Opposed —None.

All Citations

117 N.J. 539, 569 A.2d 793, 55 Fair Empl.Prac.Cas. (BNA)
1179, 53 Empl. Prac. Dec. P 40,001, 117 Lab.Cas. P 56,499,
7 IER Cases 1661

Footnotes

1 Erickson's claim of tortious interference with his prospective economic advantage was dismissed at the end
of defendant's case and his claim of interference with contractual rights was dismissed on defendant's motion
for summary judgment.

2 There is currently pending before the New Jersey Legislature an amendment to LAD that would make sexual
harassment an unlawful employment practice. See Senate No. 1527.

3 The DCR policy concerning third party sexual harassment is contained in its pamphlet entitled Employer's
Guide to the New Jersey Law Against Discrimination. It is not included in pending legislation. See Senate
No. 1527.
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190 F.3d 151
United States Court of Appeals, Third Circuit.

Charles A. IADIMARCO, Appellant

v.

Marvin T. RUNYON, Postmaster General

No. 98–5150
|

Argued: Feb. 9, 1999
|

Filed: Sept. 8, 1999.

Synopsis
White male employee sued Postal Service under Title VII,
alleging “reverse” discrimination in denial of promotion. The
United States District Court for the District of New Jersey,
Garrett E. Brown, Jr., J., entered summary judgment for
Postal Service. Employee appealed. The Court of Appeals,
McKee, Circuit Judge, held that: (1) as part of prima
facie case, plaintiff alleging reverse discrimination need
not present evidence of “background circumstances” that
establish that defendant is the “unusual employer” who
discriminates against the majority, abrogating Wallick v. AT &
T Communications Inc., 1991 WL 635610 (D.N.J.1991); (2)
employee established prima facie case; and (3) fact questions
precluded summary judgment.

Reversed and remanded.

Procedural Posture(s): On Appeal; Motion for Summary
Judgment.

West Headnotes (13)

[1] Civil Rights Hiring

Civil Rights Practices prohibited or
required in general;  elements

Race and/or gender of individual(s) responsible
for a hiring decision is insufficient, by itself, to
establish a prima facie case of discrimination.
Civil Rights Act of 1964, § 701 et seq., 42
U.S.C.A. § 2000e et seq.

19 Cases that cite this headnote

[2] Civil Rights Prima facie case

As part of prima facie case, plaintiff alleging
“reverse discrimination” under Title VII need not
present evidence of “background circumstances”
establishing that defendant is the “unusual
employer” who discriminates against the
majority, but, rather, plaintiff should be able
to establish prima facie case in the absence of
direct evidence of discrimination by presenting
sufficient evidence to allow reasonable fact
finder to conclude, given totality of the
circumstances, that defendant treated plaintiff
less favorably than others because of his
race, color, religion, sex, or national origin.
(abrogating Wallick v. AT & T Communications
Inc., 1991 WL 635610 (D.N.J.1991).) Civil
Rights Act of 1964, § 703, 42 U.S.C.A. § 2000e–
2.

301 Cases that cite this headnote

[3] Civil Rights Race, color, ethnicity, or
national origin

Dictates of Title VII are not limited
to discrimination against members of any
particular race, and Title VII proscribes
racial discrimination in private employment
against Whites on the same terms as racial
discrimination against nonwhites. Civil Rights
Act of 1964, § 703, 42 U.S.C.A. § 2000e–2.

12 Cases that cite this headnote

[4] Civil Rights Questions of law or fact

Summary Judgment Employment
Practices; Discrimination

Questions of fact existed as to respective
qualifications of black, female employee chosen
for promotion and white, male employee
who not chosen, as to whether supervisor
tried to manipulate hiring and promotions
process to hire black employee because he
had already hired many white supervisors,
and as to whether Postal Service's explanation
of its personnel decision was pretextual, thus
precluding summary judgment for Postal Service
on white employee's reverse discrimination
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claim. Civil Rights Act of 1964, § 703, 42
U.S.C.A. § 2000e–2.

1 Case that cites this headnote

[5] Civil Rights Prima facie case

Memo signed by supervisor, urging managers
to give very serious consideration to diversity
when filling vacancies in Postal Service
reorganization, could be considered as evidence
of bias, although memo was not, in and of itself,
sufficient to establish prima facie case of illegal
discrimination against white employee, where
supervisor admitted that he signed the memo,
but he stated that it was nothing more than
a “carbon copy” of a memo he had received
from headquarters, while defendants were unable
to produce any such memo from headquarters;
reasonable fact finder could conclude that
supervisor was not credible, and that his attempt
to deny authorship of memo was consistent with
plaintiff's allegations of bias. Civil Rights Act of
1964, § 703, 42 U.S.C.A. § 2000e–2.

3 Cases that cite this headnote

[6] Civil Rights Weight and Sufficiency of
Evidence

Supervisor's denial that he had interviewed
white, male employee for position could
be considered as evidence of discrimination
in support of white employee's reverse
discrimination claim, where supervisor
originally conceded that white employee had
been interviewed for the position, but later
denied that any interview had occurred and stated
that it was merely a “conversation.” Civil Rights
Act of 1964, § 703, 42 U.S.C.A. § 2000e–2.

2 Cases that cite this headnote

[7] Civil Rights Prima facie case

Evidence that all supervisors hired by
decisionmaker were white, except for the black
female employee who was hired for position
sought by plaintiff, a white male, did not
defeat plaintiff's prima facie case of reverse
discrimination, since inquiry was not whether

decisionmakers discriminated against whites in
general, but whether they illegally discriminated
against plaintiff. Civil Rights Act of 1964, § 703,
42 U.S.C.A. § 2000e–2.

46 Cases that cite this headnote

[8] Summary Judgment What Constitutes
"Material" Fact

Summary judgment is precluded if a disputed
fact exists which might affect outcome of the
suit under controlling substantive law. Fed.Rules
Civ.Proc.Rule 56, 28 U.S.C.A.

[9] Civil Rights Discrimination against men; 
 reverse discrimination

Civil Rights Race, color, ethnicity, or
national origin

That plaintiff, a white male employee, accepted
another job as operations support specialist
before black female was hired for in-house plant
manager position that plaintiff had sought did
not defeat plaintiff's reverse discrimination claim
under Title VII, given plaintiff's allegation that he
accepted the other position only after concluding
that racial bias would govern the challenged
hiring decision. Civil Rights Act of 1964, § 703,
42 U.S.C.A. § 2000e–2.

20 Cases that cite this headnote

[10] Summary Judgment Employment
Practices; Discrimination

To defeat summary judgment when defendant
answers Title VII plaintiff's prima facie case
with legitimate, non-discriminatory reasons
for its action, plaintiff must point to some
evidence, direct or circumstantial, from which
fact finder could reasonably either (1) disbelieve
employer's articulated legitimate reasons; or (2)
believe that an invidious discriminatory reason
was more likely than not a motivating or
determinative cause of employer's action; but,
if plaintiff has pointed to evidence sufficient
to discredit defendant's proffered reasons, to
survive summary judgment plaintiff need not
also come forward with additional evidence of

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS2000E-2&originatingDoc=Ib9d3910b94b211d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS2000E-2&originatingDoc=Ib9d3910b94b211d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&headnoteId=199920641000420230225161118&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/78/View.html?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/78k1545/View.html?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS2000E-2&originatingDoc=Ib9d3910b94b211d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&headnoteId=199920641000520230225161118&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/78/View.html?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/78k1543/View.html?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/78k1543/View.html?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS2000E-2&originatingDoc=Ib9d3910b94b211d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&headnoteId=199920641000620230225161118&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/78/View.html?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/78k1545/View.html?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS2000E-2&originatingDoc=Ib9d3910b94b211d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&headnoteId=199920641000720230225161118&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/368H/View.html?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/368Hk47/View.html?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/368Hk47/View.html?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR56&originatingDoc=Ib9d3910b94b211d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR56&originatingDoc=Ib9d3910b94b211d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/78/View.html?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/78k1179/View.html?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/78k1179/View.html?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/78/View.html?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/78k1234/View.html?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/78k1234/View.html?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS2000E-2&originatingDoc=Ib9d3910b94b211d9a707f4371c9c34f0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&headnoteId=199920641000920230225161118&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/368H/View.html?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/368Hk117/View.html?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/368Hk117/View.html?docGuid=Ib9d3910b94b211d9a707f4371c9c34f0&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 


Iadimarco v. Runyon, 190 F.3d 151 (1999)
80 Fair Empl.Prac.Cas. (BNA) 1294, 76 Empl. Prac. Dec. P 46,073

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 3

discrimination beyond his or her prima facie
case. Civil Rights Act of 1964, § 701 et seq., 42
U.S.C.A. § 2000e et seq.

209 Cases that cite this headnote

[11] Civil Rights Motive or intent;  pretext

Summary Judgment Employment
Practices; Discrimination

Title VII plaintiff must be given opportunity
to introduce evidence that employer's proffered
justification for adverse employment action is
merely a pretext for discrimination, and, where
plaintiff does offer evidence that would allow
reasonable minds to conclude that evidence
of pretext is more credible than employer's
justifications, employer's motion for summary
judgment must fail. Civil Rights Act of 1964, §
701 et seq., 42 U.S.C.A. § 2000e et seq.

46 Cases that cite this headnote

[12] Civil Rights Effect of prima facie case; 
 shifting burden

Supervisor's explanation that black, female
employee “seemed to be right for the plant at the
time,” based upon supervisor's purported belief
that the position in question required someone
with a human resources dynamic that black
employee had, and that white, male employee
lacked, did not suffice as adequate race-neutral
explanation for rejecting white employee, as
required to shift burden to white employee,
in pursuing reverse discrimination claim, to
establish that explanation was pretextual. Civil
Rights Act of 1964, § 701 et seq., 42 U.S.C.A. §
2000e et seq.

3 Cases that cite this headnote

[13] Civil Rights Hiring

Employer cannot successfully defend hiring
decision against Title VII challenge merely by
asserting that responsible hiring official selected
the man or woman who was “the right person for
the job.” Civil Rights Act of 1964, § 701 et seq.,
42 U.S.C.A. § 2000e et seq.

10 Cases that cite this headnote
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Before: BECKER, Chief Judge, McKEE, Circuit Judge, LEE,

District Judge. *

OPINION OF THE COURT

McKEE, Circuit Judge.

We are asked to review the District Court's grant of summary
judgment in favor of the United States Postal Service, and
against its employee, Charles Iadimarco. *154  Iadimarco
filed an action under Title VII of the 1964 Civil Rights
Act alleging “reverse discrimination” after he was denied a
requested promotion within the Postal Service. The District
Court ruled that Iadimarco had not established a prima facie
case of illegal discrimination. The court also ruled in the
alternative that, assuming Iadimarco had established a prima
facie case, he had not rebutted the defendant's race-neutral
explanation for the challenged employment decision. For
the reasons that follow, we hold that Iadimarco established
a prima facie case under Title VII. We also hold that he
produced sufficient evidence to raise a genuine issue of
material fact as to whether the defendant's explanation was
a pretext for illegal discrimination. Accordingly, we will
reverse and remand for further proceedings consistent with
this opinion.

I. Factual and Procedural Background

In 1992, the Postal Service undertook a national
reorganization in which many jobs were consolidated or
eliminated. After the reorganization, managerial employees
were informed that they had to submit a “991 form” to
indicate their preferences for available jobs. Employees could
apply for positions as long as they were within six EAS levels
for processing and distribution positions. Charles Iadimarco,
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a White male, submitted a 991 form indicating his preference
for three positions: Manager of In–plant Support at Kilmer
(EAS 21), Manager of In-plant Support at Trenton (EAS 21),
and Manager of In-plant Support at Monmouth (EAS 19).

After the Kilmer and Trenton jobs were filled by White
males, Iadimarco contacted Robert Towler, the selecting
official for Monmouth, about the Monmouth position. Towler
had rated each of the 41 applicants for the Monmouth
position according to a “knowledge, skills and abilities”

matrix (“KSA”) that was part of the applicants' 991 form. 1

Iadimarco was one of only three candidates for the Monmouth
position who received a rating of “superior” in every KSA
category.

The District Court found that Towler interviewed Iadimarco
for the Monmouth position in March 1993, though the
issue was disputed. In any event, Iadimarco claims that
Towler told him that he (Iadimarco) would be selected for
the position pending approval of Henry Pankey, Towler's
supervisor. However, on March 25, 1993, and again on April
1, 1993, Towler requested permission to repost the Monmouth
position. At trial, Towler testified that the other two top
candidates for the Monmouth position had been placed in
other positions before the Monmouth position could be filled,
and he did not think that Iadimarco should be promoted by
“default.” According to Towler, he therefore re-posted the
position rather than merely hiring Iadimarco who was then
the only applicant remaining who had received a superior
rating in every KSA category. Iadimarco alleges that Towler
re-posted the position because Towler was having difficulty
getting Iadimarco's name past Pankey. Iadimarco's contention
is based upon his belief that Pankey wanted to hire a minority
applicant for the Monmouth *155  position to diversify the

work place. 2  Iadimarco's assertion is based in large part
upon a memorandum that Pankey issued to all plant managers
and installation heads in December of 1992 (the “diversity
memo”). The memo stated:

As we proceed to fill vacancies, I want to ensure
that very serious consideration is given to the issue of
diversity—I cannot emphasize this point more strongly.
The management teams in our plants should reflect the
composition of our workforce and communities if we are to
benefit from the contributions that minorities, women, and
ethnic groups can bring to our decision making processes
and the social harmony that this will instill in our work
environment.

Your personal commitment is needed—if there are any
questions on this matter, please feel free to contact me.

Although Pankey admitted signing this memo, he denied
writing it.
On or about March 25, 1993, Iadimarco and Towler discussed
placing Iadimarco into the position of Operations Support
Specialist (EAS 16) in the Monmouth facility. Iadimarco
claims that he did not accept the position, but Towler testified
that Iadimarco did accept it. Nonetheless, it is undisputed
that Iadimarco did accept the position of Operations Support
Specialist in the Trenton facility in early March or April.
Thereafter, Toni Williams, a Black female, was promoted to
Acting In-plant Support Manager for the Monmouth facility.
Towler formally announced Ms. Williams' selection as the In-
plant Support Manager approximately two weeks later.

On May 28, 1993, Iadimarco initiated a proceeding before
the Equal Employment Opportunity Commission because he
believed that he had been denied the Monmouth position
because he is a White male. The complaint was eventually
heard by an Administrative Law Judge who agreed that
Iadimarco had been the victim of illegal race and gender
discrimination. However, the ALJ's findings were rejected
by the EEOC. The agency concluded that plaintiff failed to
establish a prima facie case of discrimination because he
had accepted another position before being denied the In-
plant Manager position at Monmouth. Iadimarco then filed a
complaint in the United States District Court for the District
of New Jersey alleging illegal racial discrimination under
Title VII of the 1964 Civil Rights Act. Following discovery,
the District Court granted summary judgment in favor of the

Postal Service and against Iadimarco. This appeal followed. 3

II. Discussion

A. The District Court's Decision.
The District Court concluded that it had to apply the ever-
present burden-shifting analysis announced in McDonnell
Douglas Corp. v. Green, 411 U.S. 792, 802, 93 S.Ct. 1817, 36
L.Ed.2d 668 (1973). In conducting that analysis, the District
Court noted a split among the courts of appeals in “reverse
discrimination” cases as to the prerequisites of a prima facie
case required of a White male. See Dist. Ct. Op. at 5, n.
2, and cases cited therein. The court stated that although
“the Third Circuit has yet to address this issue, most of
the [district] courts in this Circuit have required plaintiffs
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to first establish background circumstances that support
an inference that the defendant employer is ‘the unusual
employer who discriminates *156  against the majority.’ ” Id.
(quoting Wallick v. AT & T Communications, Inc., 1991 WL
635610 at *6 (D.N.J.1991) (“Although Title VII ... prohibits
discrimination against a majority group, ‘it makes little sense,
within the historical context of the Act, to infer discrimination
against [the majority] in the same way that discrimination is
inferred against [minorities].’ ”)). The District Court quoted
Harding v. Gray, 9 F.3d 150 (D.C.Cir.1993), in observing
that evidence of “background circumstances” “can be divided
into two general categories: (1) evidence indicating that the
particular employer at issue has some reason or inclination
to discriminate invidiously against [W]hites, .... and (2)
evidence indicating that there is something ‘fishy’ about
the facts of the case at hand that raises an inference of

discrimination.” Harding, 9 F.3d at 153. 4

The District Court then held that Iadimarco did not
“sustain his burden of showing the requisite background
circumstances,” Dist. Ct. Op. at 6, under Harding. The court
held that “plaintiff has failed to present any evidence to show
that he was more qualified than Williams.” Id. at 7. In reaching
that conclusion, the court rejected Iadimarco's request that it
examine the job applications of the two competing candidates
and find that he was more qualified than Williams. The
court stated “[p]laintiff does not ... explain ... how his
application exhibits that he has ‘superior qualifications than
Williams.’ Moreover, from examining the applications, this
Court is unable to determine that plaintiff had ‘superior

qualifications.’ ” Id. 5

[1]  The District Court reasoned that the mere fact that both
Pankey and Towler were Black was “insufficient to show
background circumstances supporting the suspicion that the
defendant is the unusual employer who discriminates against
the majority.” Dist. Ct. Op. at 8. We agree that the race of the
selecting officials is not a sufficient circumstance to establish
a prima facie case of discrimination by itself. Although the
race and/or gender of the individual(s) responsible for a hiring
decision is certainly relevant, it is insufficient to establish a
prima facie case of discrimination without more.

In holding that Iadimarco had not presented any evidence of
discrimination other than the race of Pankey and Towler, the
District Court rejected Iadimarco's assertion that the diversity
memo was a “smoking gun.” See Appellee's Br. at 22. The
District Court held that the memo was “insufficient to create
the suspicion that the requisite background circumstances

existed” under Harding because the memo did nothing more
than restate policy enunciated in the Civil Service Reform
Act. Dist. Ct. Op. at 10. See also 5 C.F.R. § 720 App. to Pt. 720
at 13 (“The [Civil Service Reform Act of 1978] establishes
in law as the first merit principle that recruitment should be
designed to achieve a Federal workforce from ‘all segments
of society.’ ”).

The court also held that, assuming arguendo that Iadimarco's
evidence was sufficient to establish a prima facie case, he had
not presented sufficient evidence to allow a reasonable fact
finder to conclude that the employer's justification for hiring
Williams was a pretext for illegal discrimination. *157  The
court accepted Towler's explanation that he hired Williams
because she was “the right person for the job.” Dist. Ct. Op.
at 14. In doing so, the court relied in part upon the following
exchange from Towler's deposition:

Toni Williams seemed to be right for the plant at the time.
She offered a fresh approach to the work room floor. She
offered a fresh approach to the employees out there ... I am
not viewed as the gentlest person around....

The In–Plant was meant to be a buffer. The Manager
In–Plant was meant to access those people on the work
room floor with the problems that they were having.... A
person that had the ability to interface with people. Had
no problem in what operations were out there on the work
room floor.

Q: You don't think Mr. Iadimarco had these qualities?

A: I could not recall Mr. Iadimarco having exhibited those
qualities when he was here in Monmouth.

Dist. Ct. Op. at 15.

The District Court correctly noted that we have not yet
decided upon the proper expression of a prima facie case
in “reverse discrimination” cases. Accordingly, we take this
opportunity to provide guidance for the trial courts in this
Circuit.

B. The Prima Facie Case in “Reverse Discrimination”
Suits Under Title VII.
[2]  42 U.S.C. Section 2000e–2 states that:

(a) Employer Practices
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It shall be an unlawful employment practice for an
employer—

(1) to fail or refuse to hire or to discharge any individual,
or otherwise to discriminate against any individual
with respect to his compensation, terms, conditions, or
privileges of employment, because of such individual's
race, color, religion, sex, or national origin.

42 U.S.C. § 2000e–2 (West 1997).
The Supreme Court has recognized that an employer who
discriminates will almost never announce a discriminatory
animus or provide employees or courts with direct
evidence of discriminatory intent. Accordingly, the Court
fashioned the McDonnell Douglas burden-shifting analysis
to allow plaintiffs to proceed without direct proof of illegal
discrimination where circumstances are such that common
sense and social context suggest that discrimination has
occurred. In the “ordinary case” where a minority plaintiff
alleges race-based employment discrimination, the plaintiff
“must carry the initial burden under the statute of establishing
a prima facie case of racial discrimination .... by showing
(i) that he belongs to a racial minority; (ii) that he applied
and was qualified for a job for which the employer was
seeking applicants; (iii) that, despite his qualifications, he
was rejected; and (iv) that, after his rejection, the position
remained open and the employer continued to seek applicants
from persons of complainant's qualifications.” McDonnell
Douglas, 411 U.S. at 802, 93 S.Ct. 1817.

Once the plaintiff establishes a prima facie case, “the burden
then must shift to the employer to articulate some legitimate,
nondiscriminatory reason for the employee's rejection.” Id.
at 802, 93 S.Ct. 1817. However, “the defendant need not
persuade the court that it was actually motivated by the
proffered reasons.” Texas Dept. of Community Affairs v.
Burdine, 450 U.S. 248, 254, 101 S.Ct. 1089, 67 L.Ed.2d
207 (1981). For purposes of defeating a plaintiff's motion
for summary judgment, “[i]t is sufficient if the defendant's
evidence raises a genuine issue of material fact as to whether
it discriminated against the plaintiff.” Burdine, 450 U.S. at
254, 101 S.Ct. 1089. If the employer offers some evidence of
a legitimate, nondiscriminatory reason then plaintiff must “be
afforded a fair opportunity to *158  show that [employer's]
stated reason for [plaintiff's] rejection was in fact pretext.”
McDonnell Douglas, 411 U.S. at 804, 93 S.Ct. 1817. “The
prima facie case serves an important function in the litigation:
it eliminates the most common nondiscriminatory reasons for

the plaintiff's rejection.” Burdine, 450 U.S. at 253–54, 101
S.Ct. 1089.

[3]  Inasmuch as the first prong of this test requires plaintiff
to establish his or her identity as a member of a minority
group, the literal application of the test would preclude its use
by White plaintiffs alleging “reverse discrimination.” In fact,
the historical context of Title VII allowed for some debate as
to whether Congress intended to extend its reach to practices
that have come to be known as “reverse discrimination.”
However, in McDonald v. Santa Fe Trail Transp. Co., 427
U.S. 273, 283, 96 S.Ct. 2574, 49 L.Ed.2d 493 (1976), Justice
Marshall, writing for a unanimous Court, stated: “[t]he Act
prohibits All racial discrimination in employment, without
exception for any group of particular employees....” Thus, it
is now clear that the dictates of Title VII “are not limited
to discrimination against members of any particular race
[and Title VII] proscribe[s] racial discrimination in private
employment against [W]hites on the same terms as racial
discrimination against nonwhites.” Id. at 278–79, 280, 96
S.Ct. 2574. No doubt because of this country's history of race
relations, most Title VII plaintiffs have been members of a
minority group, and the first prong of the McDonnell Douglas
test was stated in the context of that history.

The premise underlying the
varied McDonnell Douglas standards
remains unchanged. It stems from
Congressional efforts to address this
nation's history of discrimination
against racial minorities, a legacy of
racism so entrenched that we presume
acts, otherwise unexplained, embody
its effect.

Murray v. Thistledown Racing Club, Inc., 770 F.2d 63, 67 (6th
Cir.1985). However, the holding of Santa Fe Trail as well as
the language of McDonnell Douglas itself clearly establishes
that the substance of the burden-shifting analysis applies with
equal force to claims of “reverse discrimination.”
Nevertheless, courts have struggled in attempting to apply
the McDonnell Douglas burden-shifting framework to Title
VII suits by White plaintiffs, and no universally accepted
statement of the appropriate standard has emerged. The
confusion arises from the wording of the very first prong
of the McDonnell Douglas test. Obviously, a White plaintiff
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can not establish “membership in a minority group” in the

same way a Black plaintiff can. In an effort to “cram” 6  the
“reverse discrimination” cases into the McDonnell Douglas
framework, most courts of appeals that have considered
the issue require White plaintiffs to present evidence of
“background circumstances” that establish that the defendant
is “that unusual employer who discriminates against the
majority,” Parker v. Baltimore & O.R. Co., 652 F.2d 1012,
1017 (D.C.Cir.1981), instead of showing minority group
status. In Parker, the court explained the rationale for
adopting that change to the traditional McDonnell Douglas
prima facie case:

The original McDonnell Douglas standard required the
plaintiff to show “that he belongs to a racial minority.”
Membership in a socially disfavored group was the
assumption on which the entire McDonnell Douglas
analysis was predicated, for only in that context can it
be stated as a general rule that the “light of common
experience” would lead a factfinder to infer discriminatory
motive from the unexplained hiring of an outsider *159
rather than a group member. Whites are also a protected
group under Title VII, but it defies common sense to
suggest that the promotion of a Black employee justifies
an inference of prejudice against White co-workers in our
present society.

Parker, 652 F.2d at 1017. After Parker was decided, the Court
of Appeals for the D.C. Circuit amplified its “background
circumstances” modification of McDonnell Douglas. The
court stated:

The evidence that this Court has found
in the past to constitute “background
circumstances” can be divided into
two categories: (1) evidence indicating
the particular employer ... has some
reason or inclination to discriminate
invidiously against whites, and (2)
evidence indicating that there is
something “fishy” about the facts of
the case at hand that raises an inference
of discrimination.

Harding, at 153. The court also cautioned that “ ‘background
circumstances' need not mean ‘some circumstances in the

employer's background.’ ” Rather, the court noted “[o]n the
contrary, other evidence about the ‘background’ of the case
at hand—including an allegation of superior qualifications—
can be equally valuable.” Id. The court also insisted that the
“background circumstances” test “is not an additional hurdle
for white plaintiffs,” and asserted that it was merely “a faithful
transposition of the McDonnell Douglas /Burdine test ...” into
the context of “reverse discrimination.” Id. at 154.
Despite that clarification, some courts have concluded that
substituting “background circumstances” for the first prong
of McDonnell Douglas does raise the bar, and those courts
have rejected the Parker /Harding analysis for that reason.
For example, in Eastridge, the court concluded that the
Parker /Harding test “require[s] a reverse discrimination
plaintiff to show that the specific employer has displayed a
pattern of discrimination against the majority in the past [and
therefore] imposes a more onerous burden on such a plaintiff
as compared to any plaintiff from any protected group.” 996
F.Supp. at 161. See also Ulrich v. Exxon Co., 824 F.Supp.
677, 683–4 (S.D.Tex.1993) (describing the “background
circumstances” test as imposing a “heightened burden” and
citing cases that have criticized it). In Cully v. Milliman &
Robertson, Inc., 20 F.Supp.2d 636, 641 (S.D.N.Y., 1998),
the court invited a comparison between Parker and Lucas
v. Dole, 835 F.2d 532 (4th Cir.1987), and described the
former as requiring a “higher prima facie burden for reverse
discrimination plaintiffs” and the latter as having “no higher
prima facie burden.” In Collins v. School District of Kansas
City, 727 F.Supp. 1318, 1320 (W.D.Mo., 1990), the court
concluded that the “background circumstances” test required
a “special showing” of White Plaintiffs, and rejected the test
for that reason. The court also concluded that the “unusual
employer” prong of Parker established an “arbitrary barrier
which serves only to frustrate those who have legitimate
Title VII claims.” Although the Court of Appeals for the
Eighth Circuit had not yet spoken on the issue, the court in
Collins relied upon Loeffler v. Carlin, 780 F.2d 1365, 1369
(8th Cir.1985) to reason that the court of appeals would also
decline to follow the Parker  line of cases. In Loeffler, the
court concluded that a male plaintiff had established a prima
facie case in a gender discrimination suit without showing
any background circumstances to suggest that the defendant
was the “unusual employer who discriminates against the
majority.” The Collins court reasoned that the Court of
Appeals for the Eighth Circuit would not, therefore, adopt
the heightened burden the district court believed was endemic
in the “background circumstances” inquiry. However, when
the Court of Appeals was finally called upon to address
the issue of the appropriate prima facie standard required
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in “reverse discrimination” cases, it did adopt the Parker
/ Harding requirement of “background circumstances.” See
*160  Duffy v. Wolle, 123 F.3d 1026 (8th Cir.1997). In Duffy,

the court had to decide if a White male plaintiff who had
alleged gender discrimination in the context of a Bivens

action 7  had established a prima facie case. The plaintiff was

precluded from bringing a Title VII action by statute 8  but
the court used a McDonnell Douglas analysis in analyzing
the applicable burdens in the context of a Bivens claim. In
doing so, the court relied heavily upon the Parker line of
cases. The court concluded that the plaintiff had presented
evidence of at least three “background circumstances [to]
support the suspicion that [the defendant] was that unusual
employer who discriminates against the majority.” Id. at 1037
(internal quotation marks omitted).

The “background circumstances” test has been adopted by the
respective circuit court of appeals in each of the following
cases: Mills v. Health Care Serv. Corp., 171 F.3d 450, 457
(7th Cir.1999); Duffy, 123 F.3d at 1036–37; Reynolds v.
School Dist. No. 1, 69 F.3d 1523, 1534 (10th Cir.1995);
Notari v. Denver Water Dept., 971 F.2d 585 (10th Cir.1992);
and Murray, 770 F.2d at 66–67. However, application and
interpretation of the test has often proven difficult. In addition
to the concerns expressed by the aforementioned district
courts, the Court of Appeals for the Sixth Circuit has gone so
far as to question its earlier adoption of the test. In Murray,
the district court had relied upon Parker in concluding that the
White plaintiff had failed to show the required “background
circumstances” necessary to establish his prima facie case
under McDonnell Douglas. On appeal, the Court of Appeals
for the Sixth Circuit had stated: “[w]e agree with the district
court that a prima facie case of ‘reverse discrimination’ is
established upon a showing that ‘background circumstances
support the suspicion that the defendant is that unusual
employer who discriminates against the majority’[.]” 770
F.2d at 67 (citing Parker). However, nine years later in Pierce
v. Commonwealth Life Ins. Co., 40 F.3d 796 (6th Cir.1994),
the same court noted that the “background circumstances” test
had been criticized for imposing a “heightened standard,” on
White plaintiffs. The court then stated: “[w]e have serious
misgivings about the soundness of a test which imposes a
more onerous standard for plaintiffs who are [W]hite or male
than for their non-[W]hite or female counterparts.” Pierce, 40
F.3d at 801 n. 7. However, the Pierce court did not have to
resolve the obvious tension between that pronouncement and
Murray 's adoption of that test, because the plaintiff in Pierce
could not meet the second prong of the McDonnell Douglas
test.

Here, as stated above, the District Court substituted the
“background circumstances” requirement for the minority
group status otherwise required under the first prong of the
McDonnell Douglas test. We now reject the “background
circumstances” analysis set forth in Parker, Harding, and their
progeny.

The prima facie case under McDonnell Douglas merely states
“the basic allocation of burdens and order of presentation
of proof [under] Title VII ...” Burdine, 450 U.S. at 252,
101 S.Ct. 1089. It raises an inference of discrimination only
because we presume these acts, if otherwise unexplained in
the context of the prongs of the McDonnell Douglas prima
facie case, are more likely than not based on the consideration
of impermissible factors. See Furnco Const. Corp. v. Waters,
438 U.S. 567, 577, 98 S.Ct. 2943, 57 L.Ed.2d 957 (1978).
However, “[t]he central focus of the inquiry ... is always
whether the employer is treating some people less favorably
than others because of their race, color, religion, sex, or
national origin.” Id. (internal quotation marks omitted).

*161  Accordingly, all that should be required to establish a
prima facie case in the context of “reverse discrimination” is
for the plaintiff to present sufficient evidence to allow a fact
finder to conclude that the employer is treating some people
less favorably than others based upon a trait that is protected
under Title VII.

The factual inquiry in a Title VII case
is whether the defendant intentionally
discriminated against the plaintiff.
In other words, is the employer
treating some people less favorably
than others because of their race, color,
religion, sex, or national origin. The
prima facie case method established
in McDonnell Douglas was never
intended to be rigid, mechanized,
or ritualistic. Rather, it is merely
a sensible, orderly way to evaluate
the evidence in light of common
experience as it bears on the critical
question of discrimination.

U.S. Postal Service Bd. of Governors v. Aikens, 460 U.S.
711, 715, 103 S.Ct. 1478, 75 L.Ed.2d 403 (1983). Stating the
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prima facie case in terms of “background circumstances” and
the uniqueness of the particular employer is both problematic
and unnecessary. As noted above, many of the courts that
have tried to apply such an analysis have concluded that it
results in a heightened burden for the plaintiff despite the
aforementioned proclamations to the contrary by the court

that developed the test. 9  The pronouncement in Harding that
the analysis there did not heighten the plaintiff's burden has
not convinced several of the district courts that have had to
determine the appropriate analysis.

Moreover, the suggestion that a plaintiff must prove
“background circumstances” to establish that the defendant is
a “unique employer that discriminates against the majority”
has a tendency to force the plaintiff to initially present
proof that would otherwise only become relevant to rebut
the employer's explanation of the challenged conduct. As
noted above, in Harding, the court defined “background
circumstances” to include: “(1) evidence indicating that the
particular employer at issue has some reason or inclination to
discriminate invidiously against whites, ... and (2) evidence
indicating that there is something ‘fishy’ about the facts of
the case at hand that raises an inference of discrimination.”
Harding, 9 F.3d at 153. The court further stated that the
“background circumstances” test requires a member of a
majority group to proffer evidence that the challenged
actions were motivated by racial animus. But this is the
underlying inquiry in any Title VII case. Thus, the Parker
/Harding modification can undermine the basic point of
the McDonnell Douglas burden-shifting regime to make it
easier for employees to bring claims that would otherwise
be extraordinarily difficult to prove. The Supreme Court
imposed the burden-shifting test to eliminate early on some of
the most common nondiscriminatory reasons for employment
decisions, as well as to place the burden of production on the
party with the most access to the employer's decision making
process, i.e., the employer itself. Parker, Harding, and their
progeny go too far in amending the prima facie case to include
allegations of reverse discrimination.

Moreover, to the extent it might be argued that Harding does
not go as far as we suggest, we believe that the concept
of “background circumstances” is irremediably vague and
ill-defined. For example, one of the alleged background
circumstances here is that Iadimarco was more qualified
than Williams. That can hardly be termed a “background
circumstance,” unless that term is defined to include anything
that suggests discrimination. Indeed, some courts have
proclaimed their adoption of the “background circumstances”

requirement as suggested by Parker and Harding, but have
further modified that test in a manner that renders the test itself
absolutely unnecessary. *162  For example, in Notari, 971
F.2d 585 (10th Cir.1992), the court stated:

we agree that a Title VII disparate
treatment plaintiff who pursues a
reverse discrimination claim, and
seeks to obtain the benefit of
the McDonnell Douglas presumption,
must, in lieu of showing he
belongs to a protected group,
establish background circumstances
that support an inference that the
defendant is one of those unusual
employers who discriminates against
the majority.

971 F.2d at 589. However, the court then held that such a
plaintiff could also establish a prima facie case by direct
evidence, or by indirect evidence that supported a finding of
discriminatory intent.

We adopt the set of prima facie case
alternatives that the Fourth Circuit has
outlined. Thus, a plaintiff who presents
direct evidence of discrimination or
indirect evidence sufficient to support
a reasonable probability, that but for
the plaintiff's status the challenged
employment decision would have
favored the plaintiff states a prima
facie case of intentional discrimination
under Title VII.

Id. at 590 (emphasis added). However, it is obvious that
this alternative method of indirect proof negates the need to
ever present evidence of “background circumstances.” All
that will ever be required of a White-male plaintiff under
this test is that he present sufficient evidence to support the
reasonable probability of discrimination. There is no need to
embark upon the problematic detour of showing “background
circumstances.”
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The “Fourth Circuit” case referred to in Notari is Holmes v.
Bevilacqua, 794 F.2d 142 (4th Cir.1986). Holmes involved
a Title VII suit by a Black plaintiff who alleged that he
was denied a promotion based upon his race. After the
defendant employer selected a White applicant to fill the
vacant position, the vacancy ceased to exist, and Holmes
could therefore not establish that the position remained
open after his rejection as required by the fourth prong of
the McDonnell Douglas analysis. Recognizing the practical
problem created by requiring a minority plaintiff in Holmes'
position to establish a continuing vacancy, the court made
a common sense adjustment to the fourth prong and simply
required plaintiff to present “some other evidence that his
race was a factor considered by his employer in not granting
him the promotion.” In adopting this substituted inquiry the
court stated: “[t]here must be some evidence that race was a
determining factor in the employer's decision.” Holmes, 794
F.2d at 147. Prior to focusing on the problem presented by the
original formulation of the McDonnell Douglas inquiry, the
court had stated:

This is a disparate treatment case, and
a prima facie case may be established
by direct evidence of discrimination or
by indirect evidence whose cumulative
probative force, apart from the
presumption's operation, would suffice
under the controlling standard to
support as a reasonable probability the
inference that but for the plaintiff's
race he would have been promoted.
Without such evidence, the claimant
must resort to the McDonnell Douglas
presumption with all of its ensuing
complexities.

794 F.2d at 146 (footnote omitted). The court in Notari
used this statement of a methodology of proof under the
McDonnell Douglas analysis, and then incorporated it into
the McDonnell Douglas analysis it employed to fill the
interstices left by the “background circumstances” inquiry it
had adopted.

Moreover, one might contend that a “background
circumstance” must be something in the employer's
background. Such a requirement does raise the bar
for the prospective “reverse discrimination” plaintiff,

notwithstanding the denial of this limitation in Harding.
Moreover, a review of cases addressing this issue illustrates
that it is difficult, if not impossible, to come up with
a definition of “background circumstances” that is clear,
neither under nor *163  over inclusive, and possible to
satisfy. In Stock v. Universal Foods Corp., 817 F.Supp.
1300 (D.Md.1993), the court replaced the “background
circumstances” requirement with the requirement that
plaintiff establish “he belongs to a class.” 817 F.Supp.
at 1306. In Wilson v. Bailey, 934 F.2d 301, 304 (11th
Cir.1991), the court also stated Title VII requires a White
plaintiff to establish that “he belongs to a class” as the first
step in establishing a prima facie case under McDonnell
Douglas. However, neither court further defined the “class”
to which it was referring. The discussion in Stock and Wilson
illustrate just how vague and problematic the Parker /Harding
approach can be. Inasmuch as everyone belongs to some
“class,” substituting membership in an undefined class for
membership in a minority group is tantamount to eliminating
the first prong of the McDonnell Douglas framework sub
silentio.

Moreover, the amorphous nature of “background
circumstances” can lead to jury confusion. The Title VII
plaintiff needs only to present sufficient evidence to allow
a fact finder to conclude that the unexplained decision that
forms the basis of the allegation of discrimination was
motivated by discriminatory animus. It is at the pretext
stage that “background circumstances” would normally
be introduced. Courts struggling with “cramming” the
“background circumstances” inquiry into the first prong of
McDonnell Douglas may well require “pretextual” evidence
as part of the plaintiff's initial evidence. Such evidence may
be relevant to the “background circumstances” surrounding
the claim of discrimination or to a finding that defendant is
an employer that is likely to discriminate. The result is the
“heightened burden” many district courts have criticized and
that Harding disclaimed.

Accordingly, rather than require “background circumstances”
about the uniqueness of the defendant employer, a plaintiff
who brings a “reverse discrimination” suit under Title VII
should be able to establish a prima facie case in the absence
of direct evidence of discrimination by presenting sufficient
evidence to allow a reasonable fact finder to conclude (given
the totality of the circumstances) that the defendant treated
plaintiff “less favorably than others because of [his] race,
color, religion, sex, or national origin.” Furnco, 438 U.S. at
577, 98 S.Ct. 2943. With this standard in mind, we turn to
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the evidence Iadimarco presented to support his Title VII

claim. 10

*164  1. Iadimarco's Evidence of Discrimination

[4]  As noted above, Ms. Williams, a Black female, was
given the position Iadimarco applied for. It is undisputed
that Iadimarco had received a ranking of “superior” in each
KSA category, and that he was the only candidate to be so
ranked when the Monmouth position was filled. Williams
never received nor requested a KSA rating. As we also
noted above, Towler based his failure to hire Iadimarco
on the fact that the other two candidates who received a
“superior” KSA rating had already taken other positions and
he (Towler) did not want to simply promote Iadimarco by
default. Although that may be true, the fact that Towler then
offered the position to someone who had no KSA rating
at all certainly raises suspicions. Towler did not simply
recruit more applicants to compete with Iadimarco. Rather, he
recruited an additional applicant who wasn't even evaluated
using the KSA matrix. Moreover, Williams' application was
submitted after the deadline for applications had passed. In
addition, Iadimarco had previously been In–Plant manager
in Trenton, and therefore had experience as an In–Plant
manager. Williams did not.

Most importantly, however, Iadimarco argues that he was
told that an engineering background was a prerequisite for
the position of In–Plant Manager at Monmouth. He had an
engineering degree, and he alleges Williams did not have one.
Thus, although the employer may well have had legitimate
reasons for subsequently focusing on the applicant's human
relations skills, this does not explain why the initial focus
on engineering backgrounds was abandoned as Williams'
candidacy emerged.

[5]  Additionally, we must view these circumstances in light
of Pankey's diversity memo. In doing so, we caution that the
memo is not, in and of itself, sufficient to establish a prima
facie case of illegal discrimination. An employer has every
right to be concerned with the diversity of its workforce,
and the work environment. Here, however, we must draw all
inferences in favor of Iadimarco, the nonmovant for summary
judgment. In doing so, we assume that Pankey did write
the memo that he signed and distributed even though he
subsequently attempted to distance himself from it. As noted
above, Pankey admitted that he signed the memo, but stated
that it was nothing more than a “carbon copy” of a memo he

had received from headquarters. However, defendants were
unable to produce any such memo from headquarters. A
reasonable fact finder could conclude that Pankey was not
credible, and that his attempt to deny authorship of the memo
was consistent with Iadimarco's allegations of bias.

[6]  A reasonable fact finder could also find Towler's
denial that he had interviewed Iadimarco significant. Towler
originally conceded that Iadimarco had been interviewed
for the position, but later denied that any interview had
occurred. Rather, he dismissed his discussion with Iadimarco

by asserting that it was merely a “conversation.” 11  In Bray
v. Marriott Hotels, 110 F.3d 986 (3d Cir.1997), the *165
employer denied interviewing the plaintiff/applicant, but we
held that conflicting evidence about the existence of an
interview created a genuine issue of material fact. See id. at
992 (“there is no testimony to support either conjecture, and,
even if there were, it would be up to a jury to reconcile the
conflicting testimony surrounding [plaintiff's] interview and
the ranking of candidates.”).

[7]  Here, the District Court thought it significant that, except
for Williams, all of the supervisors that Towler hired were
White. See Dist. Ct. at 8–9; App. at A197 (noting that “out
of the twenty-seven plant managers hired, 74% of them
were [W]hite males.”). The District Court reasoned that this
suggested that Towler did not discriminate against Whites
who applied to be supervisors. However, the inquiry is not
whether Towler and/or Pankey discriminated against Whites
in general, but whether they illegally discriminated against
Iadimarco.

[8]  A fact finder clearly could look at the number of White
supervisors Towler had hired and conclude that it suggested
that he treated Iadimarco fairly. However, a fact finder could
also conclude that Towler tried to manipulate the process
to hire Williams because he had already hired many White
supervisors. We cite this evidence not to suggest our view
of it, but because it shows that there are disputed issues

of material fact. 12  “Summary judgment is precluded if a
disputed fact exists which might affect the outcome of the suit
under the controlling substantive law.” Bray, 110 F.3d at 990
(citations and internal quotation marks omitted). “A dispute
regarding a material fact is genuine ‘if the evidence is such
that a reasonable jury could return a verdict for the nonmoving
party.’ ” Josey, 996 F.2d at 637 (quoting Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d
202 (1986); Fed.R.Civ.P. 56(c)).
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[9]  The Postal Service has argued that Iadimarco's claim
must fail because he accepted another job before Williams
was hired. That argument is based on Iadimarco's acceptance
of the position of Operations Support Specialist in the Trenton
facility in early March or April 1993. See Dist. Ct. Op. at
3. Iadimarco counters by explaining that he only accepted
the other position because it was becoming clear to him that
Pankey wanted to fill the In–Plant Manager position with
Williams.

It defies all logic to hold that an alleged victim of
discrimination is precluded from recovering damages under
Title VII merely because he or she accepted another position
after concluding that racial bias would govern the challenged
hiring decision. If that were the law, an employer could freely
discriminate by dilly-dallying until the discrimination victim
was forced to take another position. The employer could then
insulate itself from its discriminatory animus, and reap the
fruits of its bias merely by arguing that the applicant had
removed himself or herself from consideration. That would
protect and reward the unscrupulous employer willing to
delay ultimate hiring decisions in order to force the unwanted
applicant to look elsewhere. Accordingly, we hold that the
District Court erred in ruling that Iadimarco failed to establish
a prima facie case of illegal race discrimination under Title
VII.

However, that conclusion does not end our inquiry. The
District Court ruled that even if Iadimarco had established
a prima facie case, the Postal Service presented a race-
neutral explanation for its decision to hire a Black female,
and Iadimarco had not met his burden of presenting sufficient
evidence of pretext to rebut it. Accordingly, we will examine
what, if any, evidence of pretext Iadimarco presented.

2. Pretext

[10]  “[T]o defeat summary judgment when the defendant
answers the plaintiff's *166  prima facie case with legitimate,
non-discriminatory reasons for its action, the plaintiff must
point to some evidence, direct or circumstantial, from which
a fact finder could reasonably either (1) disbelieve the
employer's articulated legitimate reasons; or (2) believe that
an invidious discriminatory reason was more likely than not a
motivating or determinative cause of the employer's action.”
Fuentes v. Perskie, 32 F.3d 759, 764 (3d Cir.1994) (emphasis
added). However, “if the plaintiff has pointed to evidence
sufficient[ ] to discredit the defendant's proffered reasons, to

survive summary judgment the plaintiff need not also come
forward with additional evidence of discrimination beyond
his or her prima facie case .” Id. (emphasis added).

In Fuentes, we held: “to avoid summary judgment,
the plaintiff's evidence rebutting the employer's proffered
legitimate reasons must allow a factfinder reasonably to
infer that each of the employer's proffered nondiscriminatory
reasons ... was either a post hoc fabrication or otherwise
did not actually motivate the employment action.” Id.
(citations omitted). The complainant must show “such
weaknesses, implausibilities, inconsistencies, incoherencies,
or contradictions in the employer's proffered legitimate
reasons for its action that a reasonable factfinder could
rationally find them ‘unworthy of credence,’ and hence
infer ‘that the employer did not act for [the asserted] non-
discriminatory reasons.’ ” Id. at 765 (citing Ezold, 983 F.2d
at 527).

[11]  “The plaintiff must be given the opportunity to
introduce evidence that the proffered justification is merely
a pretext for discrimination.” Furnco, 438 U.S. at 577, 98
S.Ct. 2943. Where the plaintiff does offer evidence that would
allow reasonable minds to conclude that the evidence of
pretext is more credible than the employer's justifications, the
employer's motion for summary judgment must fail. White v.
Westinghouse Elec. Co., 862 F.2d 56, 62 (3d Cir.1989) (“[i]n
the context of a motion for summary judgment, the District
Court cannot decide issues of fact”).

Here, the District Court held:

when examining the “overall scenario”
in the matter at hand, plaintiff
has not presented evidence such
that a factfinder could reasonably
disbelieve defendant's articulated
legitimate reasons or that an invidious
discrimination reason was more likely
than not a determinative cause of
defendant's actions. In light of the
objective evidence presented in the
record, no reasonable factfinder could
conclude that defendant's articulated
reasons for not selecting plaintiff were
pretextual. Consequently, defendant's
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motion for summary judgment will be
granted.

Dist. Ct. Op. at 19. However, based upon all the evidence
we have already mentioned in our discussion of Iadimarco's
prima facie case, we believe that this record clearly allows
a reasonable fact finder to conclude that the proffered
explanation was a pretext for race-based discrimination. See
Fuentes, 32 F.3d at 764.

[12]  The District Court accepted Towler's explanation for
hiring Williams. The court capsulized that explanation as
follows: “ [Towler] did not believe that plaintiff was the
right person for the job.” Dist. Ct. Op. at 14. As we
noted above, Towler explained that Williams “seemed to be
right for the plant at the time.” Id. at 15. This was based
upon Towler's purported belief that the position in question
required someone with a human resources dynamic that
Williams had, and Iadimarco lacked.

[13]  However, an employer can not successfully defend
a hiring decision against a Title VII challenge merely by
asserting that the responsible hiring official selected the man
or woman who was “the right person for the job.” The
problematic nature of such an explanation is most easily seen
in the context of discrimination against a minority or female
applicant. Such an applicant may never be the *167  “right
person for the job” in the eyes of one who feels that the
job can only be filled by a White male. The biased decision
maker may sincerely believe that the White male who was
offered the job was the right person, and minority and female

candidates who were rejected were simply wrong for the job.
The mere fact that one who discriminates harbors a sincere
belief that he hired the “right person” can not masquerade as
a race-neutral explanation for a challenged hiring decision.
Such a belief, without more, is not a race-neutral explanation
at all, and allowing it to suffice to rebut a prima facie case
of discriminatory animus is tantamount to a judicial repeal
of the very protections Congress intended under Title VII.
Here Towler's professed belief that he hired Williams because
she was “right for the job” can not, by itself, be accepted as
an adequate race-neutral explanation for rejecting Iadimarco.
Accordingly, the District Court erred in concluding that
Iadimarco had not come forward with sufficient evidence to
allow a factfinder to believe that the defendants' explanation
of this personnel decision was pretextual.

III. Conclusion

For the reasons set forth herein, we hold that Iadimarco did
establish a prima facie case of employment discrimination,
and that there was a genuine issue of material fact as to
whether the proffered explanation for not hiring him was
a pretext for illegal discrimination. Accordingly, we will
reverse and remand for proceedings consistent with this
opinion.

All Citations

190 F.3d 151, 80 Fair Empl.Prac.Cas. (BNA) 1294, 76 Empl.
Prac. Dec. P 46,073

Footnotes

* The Honorable Donald J. Lee, United States District Judge for the Western District of Pennsylvania, sitting
by designation.

1 The KSAs for the position were the ability to:

(1) manage the implementation of national and area processing and distribution programs and policies.

(2) manage the review and evaluation of local operations.

(3) manage the development of local requirements for resources.

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994160018&pubNum=506&originatingDoc=Ib9d3910b94b211d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_506_764&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_764 


Iadimarco v. Runyon, 190 F.3d 151 (1999)
80 Fair Empl.Prac.Cas. (BNA) 1294, 76 Empl. Prac. Dec. P 46,073

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 14

(4) resolve issues with customers, major mailers, and suppliers.

(5) provide technical support to post offices.

(6) manage the work of people to meet organization goals, including organizing and structuring the work,
establishing effective work relationships, and facilitating the flow of work-related information.

Dist. Ct. Op. at 2.

2 The majority of managers at the relevant level are White males. A197.

3 The District Court had jurisdiction pursuant to 42 U.S.C. § 2000e et seq. We have jurisdiction pursuant to 28
U.S.C. § 1291. Our review is plenary. Waldron v. SL Industries, Inc., 56 F.3d 491, 496 (3d Cir.1995). See also
Marzano v. Computer Science Corp. Inc., 91 F.3d 497, 501 (3d Cir.1996) (citing Armbruster v. Unisys Corp.,
32 F.3d 768, 777 (3d Cir.1994)). We “must view the evidence in the light most favorable to the nonmovant,
giving that party the benefit of all reasonable inferences derived from the evidence.” Waldron, 56 F.3d at 496
(citing Torre v. Casio, Inc., 42 F.3d 825, 830 (3d Cir.1994)).

4 In Harding, the court clarified that the “[b]ackground circumstances need not mean ‘some circumstances in
the employer's background.’ ” Id. Rather, the court merely required a plaintiff who was not a member of a
“historically disfavored” group to present evidence of circumstances that would support a finding that the
challenged actions were motivated by racial animus.

5 Iadimarco did present evidence that the Trenton plant manager, Stuart Gossoff, who eventually hired
Iadimarco, felt that the latter's qualifications were superior to Williams'. However, the District Court concluded
that Gossoff's opinion was irrelevant because he was not involved in the decision to hire the In-plant Manager
in Monmouth. See Ezold v. Wolf, Block, Schorr and Solis–Cohen, 983 F.2d 509, 528 (3d Cir.1992).

6 See Eastridge v. Rhode Island College, 996 F.Supp. 161, 167 (D.R.I., 1998) (“attempting to cram a reverse
discrimination case into the McDonnell Douglas framework is not a reasonable approach....”); Cully v. Milliman
& Robertson, Inc., 20 F.Supp.2d 636, 641 (S.D.N.Y., 1998) (same).

7 See Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388, 91 S.Ct. 1999,
29 L.Ed.2d 619 (1971).

8 See 42 U.S.C. § 2000e–16.

9 See Harding, 9 F.3d at 154.

10 Judge McKee believes that the approach set forth in Parker and Harding is merely a restatement of the
McDonnell Douglas test just as the Court of Appeals for the D.C. Circuit intended it to be. He concludes that
“[I]nvidious discrimination against[W]hite [men] is relatively uncommon in our society, and so there is nothing
inherently suspicious in an employer's decision to promote a qualified minority [or female] applicant instead
of a qualified [W]hite[male] applicant.” Harding, 9 F.3d at 153. In his view, requiring a White male plaintiff
to show certain “background circumstances” merely requires that plaintiff to present some evidence from
which a reasonable fact finder could conclude that it is more likely than not that the unfavorable employment
decision is the result of discriminatory animus. Judge McKee's belief is based in part upon Livingston v.
Roadway Exp., Inc., 802 F.2d 1250, 1252 (10th Cir.1986), set forth above, wherein the court explained:

the presumptions in the Title VII analysis that are valid when the plaintiff belongs to a disfavored group are
not necessarily justified when the plaintiff is a member of an historically favored group. Accordingly, when
a plaintiff who is a member of a favored group alleges disparate treatment, the courts have adjusted the
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prima facie case to reflect this specific context by requiring a showing of background circumstances [which]
support the suspicion that the defendant is that unusual employer who discriminated against the majority.

Accordingly, Judge McKee concludes that the Court of Appeals for the D.C. Circuit is correct in stating that
the “background circumstances” test “is not an additional hurdle for [W]hite plaintiffs.” Harding, 9 F.3d at 154.
He agrees with that court's belief that the test is merely “a faithful transposition of the McDonnell Douglas
/Burdine test ...” into the context of “reverse discrimination,” Id. at 154, so long as the analysis of “background
circumstances” and the “uniqueness” of the employer is undertaken in the manner intended by the Court of
Appeals for the D.C. Circuit.

However, even though Judge McKee believes the test to merely be a restatement of McDonnell Douglas,
he concedes that it is just too vague and too prone to misinterpretation and confusion to apply fairly and
consistently. He agrees that the approach the court adopts today allows for less confusion and more
consistency than the Parker /Harding approach.

11 Q: Okay. The conversation that you had with him, was it a direct result of him asking you could he come
up to talk to you about the job?

A: Yes.

Q: Was it your own opinion to interview him for the job?

A: I can't say it was an interview. We had a conversation referencing that particular position.

The Court: Face-to-face conversation?

The Witness: A face-to-face conversation.

App. at 83HH (Towler's testimony).

12 Nor do we mean to infer that Iadimarco was more or less qualified than Williams. We take no position as to
the respective qualifications of those two employees.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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Opinion

PER CURIAM

*1  In this slip and fall case, defendants The Hanover
Manor and K & A Realty appeal from a jury verdict

in favor of plaintiff Rose Marie Pietrobon 1  awarding
her $4,709,918.44 based on a molded verdict. On appeal,
defendants contend that the trial judge erred: in permitting
defendants’ witnesses to be questioned in a way that
suggested they intentionally destroyed evidence; in giving an
adverse inference charge to the jury; in allowing plaintiff's
experts to testify about her subjective complaints of fear;

in permitting plaintiff to read the hearsay statement of a
deceased witness into evidence; in forbidding questioning

of plaintiff's mother Marie Pietrobon 2  regarding plaintiff's
Social Security Disability (SSD) status; and not delineating
between ordinary negligence and mode-of-operation on the
verdict sheet. We reject defendants’ arguments and affirm.

I.

We summarize the evidence and procedural history pertinent
to the issues raised on appeal. The facts, although disputed in
several reports, are relatively uncomplicated.

The Accident

Plaintiff is a sixty-five-year-old woman who has been
developmentally disabled since birth. She resides with her
parents and her sister Jasmine. On May 3, 2015, plaintiff
attended a party hosted by the Ripa family at The Hanover
Manor. There was a self-service cocktail hour that lasted from
2:00 p.m. to 3:00 p.m. followed by a sit-down meal served by
wait staff. The dance floor was open between courses. Marie
testified at her deposition that the cocktail hour included

“watermelon ... grapes, ... strawberries, a[nd] cantaloupe.” 3

The wait staff cleaned up the cocktail hour buffet after the
cocktail hour ended and cleared away the plates and food on
the tables.

Michael Iuspa, 4  a guest at the party, testified at his deposition
that he saw plaintiff get up from her table to join another
woman on the dance floor when she “stepped on [something]
and ... fell pretty hard” on a “grape” or “some melon.”
Iuspa testified the fruit was squashed and you could see that
someone “pressed on it.” He saw the fruit when plaintiff “fell
down” and testified it came from the self-service buffet and
testified he saw other guests pick her up and put her on a chair.
Marie ran to plaintiff after she fell, who was “hysterically
crying,” and touching her left leg. Plaintiff fell after the dinner
course ended, between 5:00 p.m. and 5:30 p.m. The dancing
stopped and everyone was being attentive to plaintiff. Marie
testified she observed a man “cleaning” the dance floor after
plaintiff fell.

*2  Jasmine received a phone call about plaintiff's accident
and drove to the party to bring her home. At the time, Jasmine
did not realize that plaintiff had a fractured hip. Several guests
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helped plaintiff stand up so she could get into Jasmine's car.
Defendants claimed that plaintiff tripped over her own feet
rather than on a piece of fruit based largely on the disc
jockey Louis Arico's testimony that he “was right there” when
plaintiff fell, and saw her fall “after dinner.” According to
Arico, plaintiff “g[o]t up and c[a]me towards the dance floor
and tripped” on “[h]er feet.” He “d[id]n't see anything that
was on the floor.”

Debbie Ricigliano, The Hanover Manor's former manager,
prepared an incident report regarding plaintiff's fall, which
had been “thumb-tacked to a bulletin board in [her] office for
a period of time.” Steve O'Sullivan, the maître d’, testified
at his deposition that he didn't know what happened to
the incident report but recalled it included the time, date,
and apparently anything anyone interviewed could recollect
about the incident, such as how it happened and the timing.
O'Sullivan testified the incident report contained phone
numbers and names of witnesses. He had “no idea” what
happened to the surveillance video that captured plaintiff's fall
but had the opportunity to review it “for three, four minutes”
and admitted he was unable to ascertain what caused plaintiff
to fall.

O'Sullivan stated the video showed plaintiff dancing, and it
appeared to him that “she just fell backwards, as if she just
tripped.” O'Sullivan testified wait staff are not allowed to
serve food across the dance floor “because of spillage” and
confirmed the floor is “marble, granite.” In terms of training,
O'Sullivan testified the wait staff undergo “hands on” training
and are taught “how to spot for any spills.”

John Tsanakos, a manager at the facility, testified at his
deposition that he was “part of” the training of new wait staff.
Tsanakos testified the policy at The Hanover Manor is “[if]
you drop something, you pick it up right away,” or within
“[f]ive minutes max,” and they “never left anything on the
floor.” During the cocktail hour, Tsanakos testified he “would
always walk around the area to make sure there's no accident-
prone situation,” and he was in and out of the room where
the party was held but did not see plaintiff fall. He thought
she was fine because “she literally walked out” and “was not
carried out.”

Upon learning plaintiff fell, Tsanakos went over to her
and testified “[i]t didn't seem like nobody was hurt.” He
inspected the area where plaintiff fell and everything “was
fine, nothing was on the floor,” so he left and “went to the
office to check the video.” Tsanakos explained the video was

a constant recording and after a week, “it would just loop
over the old video.” He did not save the video footage of
plaintiff's fall. Tsanakos testified he watched the video and
“remember[ed] seeing [plaintiff] dancing and her stumbling
and falling ... back.” He stated an incident report was created
and “was put on [Ricigliano's] board for a while” and he
“remember[ed] seeing it,” but the incident report did not
contain any information about fruit being on the floor.

However, Tsanakos testified he recalled supplying plaintiff
with a “template” of the incident report form during
discovery and confirmed the form asks for the “date, location,
description of the incident, weather conditions, walking
surface condi[tions] as well as when and how the incident
occurred.” He also remembered receiving a letter on July
9, 2015, from plaintiff's former counsel notifying him to
maintain all videos and incident reports and testified the
incident report was still on the bulletin board when he
received the letter. At the time of trial, Tsanakos testified he
didn't know what happened to the incident report.

Plaintiff's Injuries and Surgery

*3  Four days later after the accident, plaintiff was
transported to the hospital for an evaluation. Plaintiff
underwent an X-ray and was diagnosed with a “100 percent
displaced femoral neck fracture” and required a partial hip
replacement as noted by her orthopedic surgeon, Dr. Mark
Berman. On May 8, 2015, plaintiff underwent surgery.
Following the surgery, she had a significant leg length
discrepancy, with her left leg being longer than the right leg.

Following her surgery, plaintiff was hospitalized for over
a week. She was transferred to Daughters of Israel for
in-patient rehabilitation for a month before coming home.
Plaintiff continued with outpatient physical therapy, but it
didn't improve her condition.

Barbara Carpenito's Handwritten Statement

On December 7, 2015, witness Barbara Carpenito, a guest at
the party, prepared a handwritten statement, at the behest of
plaintiff's counsel, in which Carpenito was asked:

Question No. 3:
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Q[:] “Did you witness the accident in question? If you
did witness the a[ccident] in question, please describe
the events in detail as they occurred, to the best of your
knowledge?

A[:] Carpenito responded “yes” and responded: [Plaintiff]
got up and stepped on the dance floor and slipped on
something on the floor, and fell immediately.”

Question No. 7:

Q[:] “Was there something on the floor that caused
[plaintiff] to fall? If yes, please decide what it was,
including the size, shape, and consistency.

A[:] Not sure what it was, but there was something, food
possibly, squashed on the floor.”

Carpenito also drew a diagram depicting what she
saw regarding plaintiff's accident. On June 9, 2016,
Carpenito gave a recorded statement to defendants’ insurance
investigator, which was transcribed. Defendants would not
provide the statement they obtained from Carpenito to
plaintiff on the grounds of privilege. Carpenito was never
deposed. Regrettably, Carpenito passed away before trial.

The Litigation and Pre-Trial Proceedings

On April 17, 2017, plaintiff filed a negligence and premises
liability complaint against defendants. On February 13, 2018,
plaintiff moved to compel defendants to provide Carpenito's
June 9, 2016 statement made to their insurance investigator,
which the motion judge granted. Defendants moved for
reconsideration. Before ruling, the motion judge entered an
order providing he would conduct an in camera review of
Carpenito's two statements to determine whether her June 9,
2016 statement given to defendants’ insurance investigator
was inconsistent with her December 7, 2015 handwritten
statement that plaintiff had obtained and whether there were
grounds to require disclosure on the basis of substantial need

and undue hardship under Rule 4:10-2(c). 5  The motion judge
determined that plaintiff was not entitled to Carpenito's June
9, 2016 statement because the content was nearly the same
as her December 7, 2015 statement, which plaintiff already
had, and there were “no material inconsistences” in the two
statements.

*4  In 2018, plaintiff was evaluated by Dr. Mary Ann
Kezmarsky, a psychologist, because of anxiety she developed
after the fall. Dr. Kezmarsky testified plaintiff's IQ is in the
extremely low range, and she noted plaintiff is “much like
a child” when you talk to her. According to Dr. Kezmarsky,
plaintiff “is so afraid” and “wants to be with mommy, or her
sister,” or someone that is going to take care of her to make
sure she doesn't get hurt.

Dr. Kezmarsky stated plaintiff sleeps with her mother due to
the fear, needs hands-on supervision in the shower, and uses
a cane. Dr. Kezmarsky tried to administer biofeedback, but
plaintiff “was very fearful of the apparatus.” Dr. Kezmarsky
concluded that plaintiff's “significant fear” was secondary to
the slip and fall accident, and “the issues at this point ... [are]
permanent.”

On May 1, 2019, the motion judge ordered that plaintiff
submit to an independent neuropsychiatric evaluation to
determine her competency to testify at trial. Dr. Kenneth C.
Kutner conducted the evaluation and concluded plaintiff was
incompetent to testify at trial.

On December 20, 2019, plaintiff moved for leave to file and
serve an amended complaint to add a count for fraudulent
concealment and spoliation of evidence regarding the incident
report prepared by Ricigliano. The motion was granted.

On April 13, 2021, defendants moved in limine to bar
certain statements made to plaintiff's experts, Dr. Berman, Dr.
Bradley Cash, a physical medicine rehabilitation expert, and
Dr. Daniel Wolstein, a vocational and rehabilitation expert,
as hearsay, and to bar Dr. Kezmarsky's expert report as
an inadmissible net opinion. Following oral argument, the
motion judge denied both motions, however, he barred the
experts from testifying as to statements made by plaintiff
or Jasmine regarding the specific cause of the accident.
Defendants moved for leave to appeal those orders, which we
denied. Plaintiff moved for leave to file and serve a second
amended complaint to substitute Jasmine in place of Marie as
her guardian ad litem, which was granted.

The Trial and Related Motions

The matter was tried before a jury on nine non-consecutive
days in September 2022. Before the trial began, the trial
judge dismissed plaintiff's claim for fraudulent concealment.
Defendants moved in limine to preclude plaintiff from playing
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a “Day-in-the Life” video of plaintiff during trial. The trial
judge denied the motion. During trial, plaintiff moved to
exclude a portion of Marie's testimony regarding plaintiff's
SSD status, which was granted.

Plaintiff also moved in limine during trial to admit Carpenito's
December 7, 2015 handwritten statement into evidence
pursuant to N.J.R.E. 804(b)(6), which defendants opposed.
However, the motion was granted. The trial judge permitted
plaintiff to read the December 7, 2015 statement to the jury
finding, “it is so highly relevant and I agree that this does not
present any new theory” and “on balance, the probative value
exceeds the prejudice.”

On the issue of liability, plaintiffs presented testimony
from Dennis Gemberling, an expert in hospitality and food
service industry management. Gemberling testified that he
“assume[d]” The Hanover Manor had practices and policies
in place to prevent what happened to plaintiff, but it “just
didn't follow them.” He explained the ballroom was set up in
a way that “created a situation where guests were going to
have to carry plates of food essentially from one end of the
room across the dance floor to the other side of the room.”
Gemberling testified “that just creates the potential for food
that's going to fall off plates very easily, particularly when
there's dancing going on.”

*5  Based upon his review of the records, Gemberling opined
the wait staff “weren't really watching the floor,” and there
was no indication that defendants were monitoring the dance
floor or cleaned up spills within five minutes, as is customary
in the food service industry. Gemberling stated “you want to
separate the entertainment from the food service” and have
tables in close proximity to the buffet to avoid a situation
where individuals are coming over to the dance floor.

Gemberling testified the fruit plaintiff slipped on “had been
there for potentially quite some time” based on Iuspa's
testimony that he saw the fruit on the dance floor right after
plaintiff fell, which was several courses after the buffet had
been served. Gemberling concluded defendants’ departure
from industry standards and practices resulted in a dangerous
condition, fruit on the dance floor, causing plaintiff to slip and
fall and sustain injuries.

Jasmine testified that despite her disability, plaintiff “was very
happy go lucky” and “[v]ery friendly, very social” before her
accident and enjoyed going out with her friends, helping with
chores around the house, and walking a dog. While plaintiff

never obtained a paying job, Jasmine testified she volunteered
at a local hospital before it closed. Jasmine stated plaintiff
“never had any physical limitations” before the accident and
could take care of herself, walk normally, ride a bike, sleep
by herself, and be left alone for periods of time.

Dr. Berman testified about plaintiff's surgery and subsequent
impairments, which include her leg length discrepancy
throwing “off her pelvis,” and that she suffers from back pain
and “chronic pain” when she walks. Dr. Berman testified that
plaintiff now has a “significant limp” and the feeling of an
“unsteady gait.” In Dr. Berman's opinion, plaintiff's injuries
were “directly related to the injury she sustained” at The
Hanover Manor and are “permanent” in nature.

Dr. Kezmarsky testified there “had been no real change in
[plaintiff's] fear and anxiety” since the accident, and she
was “homebound.” In terms of plaintiff's fear of falling,
Dr. Kezmarsky testified “[w]ith the level of intellectual
functioning that she is at, she doesn't have the capacity to
problem solve that out. It is just, that fear is stuck, she can't
go get rid of it.”

Accordingly, Dr. Kezmarsky opined the “significant fear” that
plaintiff was experiencing “was secondary to the slip and fall
and the traumatic events surrounding the incident,” and at this
point, the issues “could be considered permanent” and caused
plaintiff to “los[e] that little bit of independence that she had
that used to make her feel pretty good.”

Dr. Cash testified he evaluated plaintiff after her surgery. Dr.
Cash opined plaintiff's walking and gait pattern is worsening
over time and will never return to normal. Dr. Cash opined
that plaintiff “will now require [twenty-four]-hour care seven
days supervision” due to her “reduced functional status, her
lack of ability to function independently, to walk ... eat or
dress independently.”

Wolstein agreed with Dr. Cash that plaintiff will need “24/7,
365 days per year” care in the future, and the lowest amount
of money the jury could award to cover the future costs of
care would be in the range of $1,264,000 to $2,474,000,
which would involve plaintiff residing in a skilled nursing
facility. At the highest end, Wolstein testified the range could
be between $4,369,000 and $5,308,000, which would account
for in-home care.

*6  At trial, O'Sullivan testified that he watched the
video after he was informed plaintiff had fallen. On direct
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examination, defense counsel asked O'Sullivan: “And are
you at all involved in what ... happen[ed] to the video?”
O'Sullivan responded, “[n]o.” On cross-examination, the trial
judge allowed plaintiff to inquire about the whereabouts of
the video but not to insinuate that O'Sullivan destroyed the
video purposely or taped over it.

Tsanakos testified on direct examination that Ricigliano
created the incident report, “[i]t was put on her board for a
while,” he recalled seeing it, and was able to view the contents
of the report. On cross-examination, plaintiff questioned
Tsanakos about how the incident report was created and what
it contained. Specifically, plaintiff asked Tsanakos:

Q: You told the jury a woman, named ... [Ricigliano],
worked for you in 2015 and she created an incident report
after the event?

A: Yes.

Q: And you told us at your deposition that the incident
report that you create includes the name, phone numbers,
and the description of the incident, correct?

A: True.

Defendants did not object to this line of questioning.

Plaintiff also cross-examined Tsanakos regarding the
spoliation letter:

Q: You told us at your deposition that you received a letter
regarding [plaintiff] correct?

A: Yes.

....

Q: And what's the date that it was sent to you?

A: Looks like July 9, 2015.

Q: July 9, 2015, correct?

A: Right ....

Q: So two months and few days after [plaintiff] slipped and
fell?

A: Yes.

Q: And this is from an attorney, is it not?

A: Uh, it's from an attorney, yes.

Q: And it says that the attorney represents [plaintiff]
in connection with a serious and permanent injury she
sustained when she was caused to fall on May 3rd, 2015 on
the dance floor at [The] Hanover Manor, correct?

A: True.

Q: And it says, puts you on notice: “In anticipation
of a claim with regard to the aforementioned ... please
retain and provide all videos, surveillance, security tapes,
photographs, and any and all incident reports in your
possession relating to that accident,” correct?

A: True.

Q: It goes on to say in the next sentence, “If these things are
destroyed, there'll be a claim for spoliation made against
you,” correct?

[Defense counsel]: Objection, Judge.

[Plaintiff's counsel]: I'll withdraw it.

THE COURT: Thank you.

[Plaintiff's counsel]: In the next paragraph, it says, “To
reiterate, the failure to retain and provide this office with
the video surveillance, security tapes, photographs, and any
and all incident reports would be in our view a destruction
of evidence for the civil claim,” correct?

A: That's what it says.

Besides the objection to the question that was withdrawn,
defendants did not otherwise object to plaintiff's cross-
examination of Tsanakos about the incident report.

Plaintiff also questioned Tsanakos about the video on cross-
examination:

Q: You told the jury that you allowed the surveillance tape
to be taped over about a week [after the accident]?

A: I didn't allow it.

Q: Was the surveillance video taped over about a week
later?

A: Yes it was, not purposely.

Regarding the purpose of the video surveillance system,
plaintiff asked Tsanakos:
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Q: We asked you what the purpose of having surveillance
in the ballroom was. Do you recall your answer?

A: I first bought it because of theft. We had some theft
going on in the place, and that's the main reason why I
bought it.

Q: You also told us for liability reasons, correct, if ...
somebody slips and falls?

*7  A: Of course.

Defendants presented competing medical testimony from Dr.
Howard Blank, an expert in orthopedics. Dr. Blank reviewed
plaintiff's medical records and examined her in October 2018.
Blank testified plaintiff's limp “was very mild,” but she
appeared to “shuffle her feet,” and used a cane. Dr. Blank did
not think plaintiff's leg discrepancy was significant and would
not cause her pain. He opined her “prognosis was reasonably
good,” and “she would [not] have any further problems.”
While Dr. Blank did not expect plaintiff to improve, he also
did not “expect her to get worse.”

The jury returned a verdict in favor of plaintiff finding
no comparative negligence, awarded $3,800,000 for future
medical expenses, and $750,000 for past and future pain and
suffering, disability, impairment, and loss of enjoyment of
life. No post-judgment motions were made.

II.

In considering defendants’ arguments, we apply well-
established standards of appellate review. In general, we apply
a narrow scope of review to civil jury verdicts. We ordinarily
do not set them aside and order a new trial unless there has
been a proven manifest injustice. See R. 4:49-1; see also
Kozma v. Starbucks Coffee Co., 412 N.J. Super. 319, 324
(App. Div. 2010); Boryszewski v. Burke, 380 N.J. Super. 361,
391 (App. Div. 2005).

Most of defendants’ contentions on appeal assert the trial
judge erred in making evidential rulings. Such rulings to
admit or exclude evidence are generally subject to a wide
degree of discretion. Ordinarily we will not set aside civil
verdicts on this basis unless the court has abused its discretion,
including with respect to issues of the admissibility of expert
opinion. Hisenaj v. Kuehner, 194 N.J. 6, 16 (2008); see also
Dinter v. Sears, Roebuck & Co., 252 N.J. Super. 84, 92 (App.

Div. 1991) (citations omitted). We cannot find that any of the
trial judge's rulings produced a miscarriage of justice in this
case.

A.

On appeal, defendants argue that the trial judge erred in
permitting defense witnesses O'Sullivan and Tsanakos to
be questioned in a manner that implied they deliberately
taped over the surveillance video and destroyed the incident
report in order to hide evidence. Defendants assert plaintiff's
trial strategy was to “cast a shadow of suspicion” over
defendants resulting in a prejudicial effect of this strategy
being substantially outweighed by any probative value as to
counsel's questions.

Plaintiff counters she did not imply evidence was deliberately
destroyed, but questioned defendants’ witnesses about the
video and incident report “to show relevant evidence was not
preserved.” Plaintiff also contends these witnesses testified
about the video and incident report on direct examination
and therefore, cross-examination was warranted and not
prejudicial.

“When a trial court admits or excludes evidence, its
determination is ‘entitled to deference absent a showing of
an abuse of discretion, i.e., [that] there has been a clear error
of judgment.’ ” Rowe v. Bell & Gossett Co., 239 N.J. 531,
551 (2019) (alteration in original) (quoting Griffin v. City
of E. Orange, 225 N.J. 400, 413 (2016)). Accordingly, “we
will reverse an evidentiary ruling only if it ‘was so wide
[of] the mark that a manifest denial of justice resulted.’ ”
Ibid. (quoting Green v. N.J. Mfrs. Ins. Co., 160 N.J. 480, 497
(1999)).

*8  However, when a party does not object to an alleged
error at trial, Rule 2:10-2 requires the appellate court to
“determine whether any error ... was ‘of such a nature as to
have been clearly capable of producing an unjust result.’ ”
Toto v. Ensuar, 196 N.J. 134, 144 (2008) (quoting Mogull v.
CB Com. Real Est. Grp., Inc., 162 N.J. 449, 464 (2000)); see
also T.L. v. Goldberg, 238 N.J. 218, 232 (2019) (“To warrant
reversal and entitlement to a new trial, the plain error must
have been clearly capable of producing an unjust result.”). “If
not, the error is deemed harmless and disregarded.” Toto, 196
N.J. at 144. “Relief under the plain error rule, R. 2:10-2, at
least in civil cases, is discretionary and ‘should be sparingly
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employed.’ ” Baker v. Nat'l State Bank, 161 N.J. 220, 226
(1999) (quoting Ford v. Reichert, 23 N.J. 429, 435 (1957)).

At trial, defendants made a general objection to plaintiff's
questioning of O'Sullivan and Tsanakos about the incident
report, arguing it is “not something that's germane to the case”
and “is too prejudicial”. The trial judge ultimately allowed
the questioning, ruling that “it sounds to me that [plaintiff's
counsel] is simply indicating it exists” but cautioned, “[j]ust
don't make any inferences or say that where did it go, did
you destroy it[?]” However, defendants did not object at trial
to several specific questions they now challenge on appeal.
Therefore, we review those lines of questioning under the
plain error standard. R. 2:10-2.

On appeal, defendants specifically object to plaintiff's
questioning of O'Sullivan as to “where the incident report
went” and “what were [d]efendant's policies for retaining
the reports ...” Following the trial judge's ruling allowing
questioning as to the incident report, plaintiff's counsel asked
O'Sullivan:

Q: Do you know what happened to [plaintiff's] incident
report?

A: No, I do not.

Q: You told us at your deposition at the time that the
defendant had no policy or procedure about keeping or
retaining incident reports, correct?

A: Okay. Yes.

Defendants made no objection.

We have noted “a question in cross-examination is improper
where ‘no facts concerning the event on which the question
was based were in evidence and the [questioner] made no
proffer indicating his ability to prove the occurrence.’ ”
Manata v. Pereira, 436 N.J. Super. 330, 348 (App. Div. 2014)
(quoting State v. Rose, 112 N.J. 454, 500 (1988)). Moreover,
“[o]rdinarily the scope of cross-examination of a witness rests
in the discretion of the trial judge ... and an appellate court will
not interfere with the control thereof by him unless clear error
and prejudice is shown.” Janus v. Hackensack Hosp., 131 N.J.
Super. 535, 540 (App. Div. 1974).

We conclude it was not error for plaintiff to ask O'Sullivan
about his knowledge of the incident report or the policies
for retaining them. The incident report was relevant to the
litigation, and the record shows plaintiff did not insinuate

that O'Sullivan deliberately destroyed the report. A single
question as to “what happened to [plaintiff's] report” and
another confirming there was no policy to keep the report was
not error, let alone enough to have been “clearly capable of
producing an unjust result.” Goldberg, 238 N.J. at 232.

Moreover, Tsanakos testified on direct as to the existence,
creation, and contents of the incident report. Plaintiff did not
cross-examine Tsanakos to find out whether he destroyed the
incident report; instead, plaintiff questioned him to establish
the report existed and was now missing. We discern no error
and conclude plaintiff's cross-examination of Tsanakos was
proper. Manata, 436 N.J. Super. at 348. At trial, plaintiff
read the exact wording of the spoliation letter and used
cross-examination to show that the report should have been
preserved and was not. Again, we conclude this line of
questioning was proper and not clearly capable of producing
an unjust result, given the case as a whole. Goldberg, 238 N.J.
at 232.

*9  Defendants also argue it was improper for plaintiff to
question O'Sullivan about “what happened to the video.”
However, plaintiff asked only one question of O'Sullivan
on cross-examination on this issue: “[W]hat happened to
[the video] after you looked at it?” O'Sullivan responded he
“ha[d] no idea.” Defendants did not object to that question
at trial. Clearly, plaintiff was allowed to inquire on cross-
examination the whereabouts of the video once defendants
opened the door on direct examination. See N.J.R.E. 611(b)
(“Cross-examination should not go beyond the subject matter
of the direct examination and matters affecting the witness's
credibility.”).

Plaintiff also did not improperly suggest that the surveillance
system was purchased for liability reasons when cross-
examining Tsanakos. At trial, Tsanakos confirmed that was
true, consistent with what he previously testified to at his
deposition. This was proper under the circumstances. See
Parker v. Poole, 440 N.J. Super. 7, 22 (2015) (“Deposition
testimony of a witness may be used ‘for the purpose of
contradicting or impeaching’ a witness at trial.” (quoting R.
4:16-1(a))). And, defendants never objected to this line of
questioning, and there is nothing to indicate it produced an
unjust result. Toto, 196 N.J. at 144.

Furthermore, plaintiff did not suggest O'Sullivan destroyed
the video or that he purposely taped over it. We are satisfied
plaintiff's line of questioning was not clearly capable of
producing an unjust result. See Toto, 196 N.J. at 144 (noting,
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when a party fails to object, the reviewing court must
determine whether any error was clearly capable of producing
an unjust result). Thus, we reject defendants’ argument.

B.

Defendants contend the trial judge erred by giving the jury
an adverse inference charge as to the incident report despite a
prior order that dismissed plaintiff's fraudulent concealment
count and determined plaintiff was not entitled to an adverse
inference charge at trial. At the charge conference, defendants
asserted there was a ruling that there was no spoliation found
regarding the incident report. Plaintiff countered the trial
judge didn't rule on spoliation but made a ruling on fraud on
the basis defendants were on notice to preserve evidence, in
particular, the incident report, not the video, and failed to do
so.

The trial judge revised his earlier decision not to give the
adverse inference charge stating, “there may have been no
basis on the record [then], but I've now heard all of the
evidence in this case and there's clearly evidence of the
existence of an incident report that was in the possession of ...
defendants and no longer is, with no explanation as to where
it went.” The trial judge explained there was no fraudulent
concealment in this case, but “[t]hat doesn't obviate the need
for an adverse inference charge.”

Here, the trial judge modified the adverse Model Civil Jury
Charge to apply to the incident report as opposed to a missing
witness and charged the jury as follows:

Reference has been made to—in this case to an incident
report which is relevant to the matter before you and
that the defendant has failed to produce it. The rule is
that, where a party, whether it be the plaintiff or the
defendant, fails to produce a document which that party
would naturally be expected to produce, you have a right
to infer that the document, if the document had been
produced, it would have been adverse to the interest of the
party, plaintiff or defendant.

The reason for this rule is that, where you would normally
expect a party to produce a document and that party without
reasonable explanation fails to do so, that leaves a natural
inference that the non-producing party fears exposure of
the facts which would be unfavorable to him, her, or it.

*10  Appropriate and proper jury instructions are essential
for a fair trial. Prioleau v. Ky. Fried Chicken, Inc., 223 N.J.
245, 256 (2015). “A jury is entitled to an explanation of the
applicable legal principles and how they are to be applied in
light of the parties’ contentions and the evidence produced in
the case.” Viscik v. Fowler Equip. Co., 173 N.J. 1, 18 (2002)
(quoting Rendine v. Pantzer, 276 N.J. Super. 398, 431 (App.
Div. 1994), aff'd, 141 N.J. 292 (1995)). To that end, “[j]ury
charges ‘must outline the function of the jury, set forth the
issues, correctly state the applicable law in understandable
language, and plainly spell out how the jury should apply the
legal principles to the facts as it may find them.’ ” Prioleau,
223 N.J. at 256 (quoting Velazquez v. Portadin, 163 N.J. 677,
688 (2000)).

“Nonetheless, not every improper jury charge warrants
reversal and a new trial. ‘As a general matter, [appellate
courts] will not reverse if an erroneous jury instruction
was ‘incapable of producing an unjust result or prejudicing
substantial rights.’ ’ ” Prioleau, 223 N.J. at 257 (alteration in
original) (quoting Mandal v. Port Auth. of N.Y. & N.J., 430
N.J. Super. 287, 296 (App. Div. 2013)).

A spoliation charge may be appropriate whether the adverse
party has destroyed the evidence intentionally or negligently,
if the party had a duty to preserve the evidence. See Bldg.
Materials Corp. of Am. v. Allstate Ins. Co., 424 N.J. Super.
448, 472 (App. Div. 2012); Manorcare Health Servs. v.
Osmose Wood Preserving, Inc., 336 N.J. Super. 218, 226
(App. Div. 2001).

To establish spoliation, the party asserting evidence was
spoliated must show:

(1) pending or probable litigation [between the two
parties]; (2) knowledge by the [alleged spoliating party] of
the existence or likelihood of litigation; (3) foreseeability
of harm to the [other party], or in other words, discarding
the evidence would be prejudicial to [the other party]; and
(4) evidence relevant to the litigation.

[Id. at 226 (quoting Aetna Life and Cas. Co. v. Imet Mason
Contractors, 309 N.J. Super. 358, 366 (App. Div. 1998)).]

At trial, plaintiff established all four elements of spoliation
as to the incident report: there was pending and probable
litigation involving The Hanover Manor as soon as plaintiff
slipped and fell; both parties knew of the existence of
likelihood of litigation following the fall; discarding the
incident report was prejudicial to plaintiff, as the report
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contained a description of what happened, and phone numbers
and addresses for any witnesses; and the incident report was
clearly relevant to the litigation as to whether defendants
were negligent in causing plaintiff's fall, See N.J.R.E. 401.
Manorcare, 336 N.J. Super. at 226.

Plaintiff established the incident report was created by
defendants, was kept in the office “for awhile” but was
misplaced and unavailable at trial. Moreover, Tsanakos
testified he received the spoliation letter from plaintiff's
former counsel advising him to maintain all incident reports
and that the report was still in Ricigliano's office when he
received the letter, but he didn't know what happened to
it. We find no error in the trial judge's decision to give
an adverse inference charge. Manorcare, 336 N.J. Super. at
330-31; Rosenblit v. Zimmerman, 166 N.J. 391, 401 (2001);
see also Davis v. Barkaszi, 424 N.J. Super. 129 (App. Div.
2012) (quoting Cockerline v. Menendez, 411 N.J. Super. 596,
621 (App. Div. 2010)) (The jury should be given an adverse
inference instruction “if plaintiff makes a ‘threshold showing’
that defendant improperly caused the loss of evidence.”).

*11  Defendants’ reliance on Tartaglia v. UBS PaineWebber,
Inc., 197 N.J. 81 (2008), is misplaced. In Tartaglia, our
Court identified five factors that must be shown to establish
fraudulent concealment, not spoliation of evidence, as
defendants assert in their merits brief. Id. at 118. One of the
elements for fraudulent concealment detailed in Tartaglia is
“[t]hat defendant intentionally withheld, altered or destroyed
the evidence with purpose to disrupt the litigation.” Ibid.
But, in contrast, intent is not a factor in determining
spoliation of evidence. Manorcare, 336 N.J. Super. at 226;
Aetna, 309 N.J. Super. at 368. Thus, we reject defendants’
argument that plaintiff was not entitled to an adverse inference
charge because her fraudulent concealment count had been
dismissed. The fact there was no evidence of fraud or intent
on defendants’ part is irrelevant to the analysis.

Defendants maintain the incident report did not contain any
facts of consequence. But O'Sullivan testified the report
included anything anyone could recollect about plaintiff's
incident, including how it happened, along with names and
phone numbers of witnesses. Moreover, Tsanakos confirmed
that The Hanover Manor's template incident report asks
for the “date, location, description of the incident, weather
conditions, walking surface condi[tions]” as well as “when
[the incident] occurred” and “how it was reported and when.”

No reasonable juror would believe that after a patron suffered
a severe injury on the restaurant's premises, its managers
would fail to complete a report documenting the incident
and gather the specifics as to what happened. Defendants’
explanation for the missing incident report is incredulous
and if offered would likely have hurt rather than helped the
defense.

However, even if giving the adverse inference charge was
error, it was harmless, and did not lead “to an unjust result.”
Willner v. Vertical Reality, Inc., 235 N.J. 65, 79 (2018). The
trial judge gave the adverse inference charge, but the jury was
free “to accept or reject the inference.” Davis, 424 N.J. Super.
at 148.

C.

We next address defendants’ argument that the trial
judge erred in allowing plaintiff's experts—particularly
Dr. Kezmarsky—to testify based on plaintiff's hearsay
statements, which they claim “were allowed to be dressed
up in expert garb and used as ‘evidence’ while shielding
her from cross-examination.” Defendants raised similar
arguments pretrial before the motion judge as we stated
previously: they moved to bar Dr. Kezmarsky's testimony as
an impermissible net opinion, asserting she merely parroted
plaintiff's subjective complaints, and also moved to exclude
statements made by plaintiff or Jasmine to Doctors Berman,
Cash, and Wolstein, as hearsay.

The motion judge denied defendants’ motion as to Dr.
Kezmarsky, concluding her expert report “is grounded
in ‘facts or data’ as required by [N.J.R.E.] 703,” and
included biofeedback testing results, intelligence testing, and
interviews of plaintiff and Jasmine. In rejecting defendants’
argument, the motion judge found Dr. Kezmarsky was
essentially functioning as a treating physician, and thus,
statements made to her by plaintiff and Jasmine were
admissible under N.J.R.E. 803(c)(4). The motion judge
concluded:

To bar expert testimony as to the
subject matter of an interview of
an individual such as [plaintiff]
conducted by a medical or other
professional is to overlook the fact
that individuals suffering from severe
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disabilities seek and obtain medical
treatment and interact with such
professionals for the purpose of
securing the same and to conclude in
effect such professionals are unable to
use the information from interviews of
such individuals properly for purposes
of rendering professional judgments.

*12  The motion judge stated defendants could ask the trial
judge for a N.J.R.E. 104 hearing as to Dr. Kezmarsky's
opinions, but they never did. Regarding Doctors Berman,
Cash, and Wolstein, the motion judge found their testimony
as to statements made by plaintiff or Jasmine in interviews
they conducted “are not barred as hearsay” because such
statements form a portion of the facts or data upon which
experts rely on their opinions as permitted by N.J.R.E. 703.

The admissibility of expert opinion is guided by N.J.R.E.
702 and 703 and the net opinion rule. N.J.R.E. 702 provides:
“If scientific, technical, or other specialized knowledge will
assist the trier of fact to understand the evidence or to
determine a fact in issue, a witness qualified as an expert
by knowledge, skill, experience, training, or education may
testify thereto in the form of an opinion or otherwise.” In turn,
N.J.R.E. 703 contemplates that an expert's opinion must be
founded on “facts or data.” Hisenaj v. Kuehner, 194 N.J. 6,
24 (2008); accord Biunno, Weissbard & Zegas, Current N.J.
Rules of Evidence, cmt. 3 on N.J.R.E. 703 (2023-24).

In Davis v. Brickman Landscaping, Ltd., 219 N.J. 395 (2014),
our Court elaborated on the parameters of the net opinion rule
and the factors to be employed when applying it.

An expert may not provide an opinion at trial that
constitutes “mere net opinion.” Pomerantz Paper Corp. v.
New Cmty. Corp., 207 N.J. 344, 372 (2011). The rule
prohibiting net opinions is a corollary of New Jersey
Rule of Evidence 703, State v. Townsend, 186 N.J. 473,
494 (2006), which provides that an expert's testimony
“may be based on facts or data derived from (1) the
expert's personal observations, or (2) evidence admitted
at the trial, or (3) data relied upon by the expert which
is not necessarily admissible in evidence but which is
the type of data normally relied upon by experts in
forming opinions on the same subject,” Weissbard &
Zegas, Current N.J. Rules of Evidence, cmt. 1 on N.J.R.E.
703 (2014). Thus, the net opinion rule can be considered

a “restatement of the established rule that an expert's
bare conclusions, unsupported by factual evidence, [are]
inadmissible.” Buckelew [v. Grossbard, 87 N.J. 512, 524
(1981)].

The net opinion rule “requires that the expert ‘give the why
and wherefore’ that supports the opinion, ‘rather than a
mere conclusion.’ ” Pomerantz Paper Corp., 207 N.J. at 372
(quoting Polzo v. Cnty. of Essex, 196 N.J. 569, 583 (2008)).
For example, “a trial court may not rely on expert testimony
that lacks an appropriate factual foundation and fails to
establish the existence of any standard about which the
expert testified.” Id. at 373. Therefore, an expert offers an
inadmissible net opinion if he or she “cannot offer objective
support for his or her opinions, but testifies only to a view
about a standard that is ‘personal.’ ” Ibid.

[Id. at 410.]

“Expert testimony should not be received if it appears the
witness is not in possession of such facts as will enable
him [or her] to express a reasonably accurate conclusion as
distinguished from a mere guess or conjecture.” Vuocolo v.
Diamond Shamrock Chems. Co., 240 N.J. Super. 289, 299
(App. Div. 1990).

On appeal, defendants primarily argue that Dr. Kezmarsky's
expert testimony was improper and should have been barred
under N.J.R.E. 702 and 703 because her opinion was not
supported by adequate facts and simply “parroted” plaintiff's
subjective complaints of fear under the guise of an expert
opinion. We discern no abuse of discretion in allowing Dr.
Kezmarsky's testimony.

*13  Our Court has noted that “any medical examination,
whether physical or psychiatric, must begin with the
subjective statement of the patient ....” Saunderlin v. E.I.
Du Pont Co., 102 N.J. 402, 412 (1986). Our Court warned
against requiring “physical manifestations ‘observable’ and
‘measurable’ ” of psychological injury. Id. at 415. Yet, “in no
event will a medical doctor's mere ‘parroting’ of the patient's
statement be sufficient.” Id. at 416.

Here, Dr. Kezmarsky did not merely “parrot” plaintiff's
subjective complaints, explaining the sources she relied
on to reach her conclusions, such as the attempted
biofeedback therapy on plaintiff and completed IQ testing.
The interviews, in combination with plaintiff's inability
to withstand biofeedback therapy and IQ scores, led Dr.
Kezmarsky to conclude plaintiff's fear and anxiety were due
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to the slip and fall accident and that her fear was “permanent”
in nature. Townsend, 221 N.J. at 553. We agree with the trial
judge that Dr. Kezmarsky's opinion constituted proper expert
opinion under N.J.R.E. 702 and 703.

We are also convinced Dr. Kezmarsky did not render a
net opinion. Given plaintiff's limited intellectual ability, Dr.
Kezmarsky opined plaintiff could not respond to therapy
and does not “have the capacity” to “problem solve” her
fear based on her interviews and testimony, and supported
her conclusions with “the why and wherefore.” Townsend,
221 N.J. at 554. Moreover, Dr. Kezmarsky first interviewed
plaintiff as a treating psychologist in an effort to alleviate
her fears and anxiety since the fall. Such statements were not
hearsay under N.J.R.E. 803(c)(4) because the statements were
“made in good faith for purposes of ... medical diagnosis or
treatment; and ... describe[ ] medical history; past or present
symptoms or sensations; their inception; or their general
cause.”

The same holds true of Doctors Berman, Cash, and Wolstein.
Defendants similarly argue that these experts detailed
plaintiff's subjective complaints of fear, which were not
relevant to their testimony, and constituted improper hearsay.
Again, these statements are not barred as hearsay under
N.J.R.E. 703, as they formed the basis for their opinions.
Each of these experts interviewed and examined plaintiff and
reviewed medical records in reaching their opinions, which
was well within their purview under N.J.R.E. 703. See also
James v. Ruiz, 440 N.J. Super. 45, 65 (App. Div. 2005).

We discern no abuse of discretion in allowing plaintiff's
experts to testify about her subjective complaints of fear.
Absent expert testimony, plaintiff could not adequately prove
the damages she suffered in the past and will suffer in the
future. Thus, we reject defendants’ argument.

D.

Next, defendants argue the trial judge erred in allowing
plaintiff to read Carpenito's December 7, 2015 statement
to the jury. Defendants contend plaintiff failed to disclose
an intention to use the statement pretrial, and the use of
the statement was an unfair surprise. Plaintiff counters the
statement was known to defendants before trial, and there was
no error. We are unpersuaded by defendants’ argument.

The motion judge did not complete his in camera review or
rule on whether plaintiff was entitled to Carpenito's June 9,
2016 statement until several days into the trial. Indeed, at
the commencement of trial, plaintiff alerted the trial judge
that the parties were still awaiting the motion judge's decision
on this issue. On September 16, 2022, mid-trial, the motion
judge ruled on defendants’ reconsideration motion and denied
plaintiff's request to compel disclosure of Carpenito's June 9,
2016 statement. Because the motion judge found “no material
inconsistencies between these statements,” he held “there is
no basis drawn from comparison of the two statements to
warrant disclosure” of the latter statement.

*14  Upon reviewing that ruling, plaintiff immediately
moved in limine to admit Carpenito's December 7, 2015
handwritten statement under N.J.R.E. 804(b)(6). Plaintiff
argued Carpenito's December 7, 2015 statement was
trustworthy and made in good faith, as it was consistent
with Iuspa's testimony and her June 9, 2016 statement, as
determined by the motion judge. Defendants opposed the
motion on the basis it was “highly prejudicial” to use the
December 7, 2015 statement at trial.

The trial judge noted “[a]rguably, that was a mistake”
and found plaintiff's explanation “more than quite
understandable.” The trial judge granted plaintiff's motion to
admit Carpenito's December 7, 2015 statement into evidence
pursuant to N.J.R.E. 804(b)(6), with certain redactions, ruling
it was “highly relevant” and “on balance, the probative value
exceeds the prejudice.” Regarding defendants’ argument the
statement was an unfair surprise, the trial judge determined
“[t]here's nothing that could have been done ... by ...
defendant[s] that would have made any difference had
defendant[s] been aware of the intention to introduce this
document ... I think [Carpenito] says nothing different than
the witness who testified on the stand, Iuspa.”

Hearsay is defined as “a statement that (1) the declarant
does not make while testifying at the current trial or hearing;
and (2) a party offers in evidence to prove the truth of the
matter asserted.” N.J.R.E. 801(c). Hearsay is presumptively
inadmissible unless an exception applies. N.J.R.E. 802.
N.J.R.E. 804(b)(6) provides an exception to the hearsay rule
in civil cases, allowing into evidence “a statement made by
a person unavailable as a witness because of death if the
statement was made in good faith upon declarant's personal
knowledge in circumstances indicating that it is trustworthy.”
There are four requirements to qualify for this exception:
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(1) the declarant must be dead; (2) the statement must have
been made in good faith; (3) the statement must have been
made upon the declarant's own personal knowledge; and
(4) there must be a probability from the circumstances that
the statement is trustworthy.

[Est. of Grieco v. Schmidt, 440 N.J. Super. 557, 564 (App.
Div. 2015) (quoting DeVito v. Sheeran, 165 N.J. 167, 194
(2000)).]

“The court need find only a probability that the statement is
trustworthy from the flavor of the surrounding circumstances.
The determination is a subjective one.” Est. of Hanges v.
Metro. Prop. & Cas. Ins. Co., 202 N.J. 369, 380 (2010).
We have noted N.J.R.E. 804(b)(6) “does not include a
corroboration requirement.” Est. of Grieco, 440 N.J. Super.
at 566.

Defendants do not argue the court improperly admitted the
statement pursuant to N.J.R.E. 804(b)(6), but instead argue
the statement should have been excluded because it was unfair
surprise. They claim it was an unfair surprise because plaintiff
did not include Carpenito's December 7, 2015 statement in her
Pretrial Exchange Information pursuant to Rule 4:25-7(b).

Rule 4:25-7(b) provides that “in cases that have not been
pretried, attorneys shall confer and, seven days prior to
the initial trial date, exchange the pretrial information as
prescribed by Appendix XXIII to these rules.” Appendix
XXIII provides that parties must provide to opposing counsel
“[a] list of all witnesses ... to be called in the party's
case in chief”; “[a] list of all exhibits to be offered in the
party's case in chief”; “[a] list of any proposed deposition
or interrogatory reading(s) by page and line number or by
question number”; “[a]ny in limine or trial motions intended
to be made at the commencement of trial”; and “[a] list of
all anticipated problems with regard to the introduction of
evidence in each party's case in chief ....” Pretrial Information
Exchange, Pressler & Verniero, Current N.J. Court Rules,
Appendix XXIII to R. 4:25-7(b), www.gannlaw.com (2024).
The “[f]ailure to exchange and submit all the information
required by [Rule 4:25-7(b)] may result in sanctions as
determined by the trial judge.” R. 4:25-7(b).

*15  Our courts have noted these pretrial rules and
requirements exist for “[t]he obvious purpose ... to promote
fair advocacy and to discourage gamesmanship or unfair
surprise at trial.” Rice v. Miller, 455 N.J. Super. 90, 105
(App. Div. 2018). “Unfair surprise is a proper basis to

exclude evidence not properly provided to the opposing party
during discovery.” Hayes v. Delamotte, 231 N.J. 373, 391
(2018). “The prohibition against unfair surprise prevents
the introduction of evidence not properly disclosed by the
opposing party, ... but does not prevent counsel from using to
their strategic advantage the evidence properly presented at
trial ....” Ibid.

We are satisfied the trial judge did not abuse his discretion
by admitting the December 7, 2015 statement pursuant to
N.J.R.E. 804(b)(6). Rowe, 239 N.J. at 551. The statement
meets all four requirements to the hearsay exception. Est.
of Grieco, 440 N.J. Super. at 564. Carpenito is deceased,
as plaintiff provided her obituary as an exhibit to the
motion in limine. Carpenito's statement was made based
upon her personal knowledge, as one of the questions on the
questionnaire, which was admitted into evidence, asked if she
witnessed the accident, to which she wrote “Yes.” Further, the
statement was both made in good faith and likely trustworthy
given the circumstances. Ibid.

Carpenito filled out plaintiff's questionnaire and gave a
statement of her own free will, noting in her responses that
she did not know any of the people involved in the accident,
but “was only familiar with who [plaintiff] was.” Moreover,
there is no indication from the statement, or from the record,
that Carpenito had any reason to be untruthful, and clearly
was not trying to aid plaintiff as a friend, as Carpenito stated
she did not know her well.

Saliently, Carpenito's statement that “Rose (plaintiff) got up
and stepped on the dance floor [and] immediately slipped on
something on the floor [and] fell immediately,” was consistent
with Iuspa—plaintiff's eyewitness—who also testified he saw
plaintiff “t[ake] a few steps from where she was ... to the
dance floor and she stepped on [something] and ... fell pretty
hard.” He thought plaintiff had fallen on a “grape” or “some
melon” that “was squashed” on the dance floor, consistent
with Carpenito's statement that there was “food possibly,
squashed on the floor.” Also, Carpenito's December 7, 2015
statement had, according to the motion judge, “no material
inconsistencies” with her June 9, 2016 statement, which
supports the notion that her account is both trustworthy and
made in good faith. Ibid.; Beckwith, 185 N.J. Super. at 63.

In light of the circumstances surrounding the admission
of Carpenito's December 7, 2015 statement at trial, there
was no unfair surprise to defendants. In defendants’ brief
in opposition to plaintiff's motion to compel filed in 2018,
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defendants acknowledged that plaintiff's former counsel
“forwarded” the statement “[b]y email dated December 11,
2015” to their insurer. Although Carpenito was not listed by
plaintiff as a witness in her Pretrial Information Exchange,
plaintiff was not calling Carpenito as a live witness due to
her demise but stated a motion in limine would be filed
based “on her unavailability.” And, the motion judge had
not ruled on defendants’ motion for reconsideration relative
to Carpenito's June 9, 2016 statement until the trial was in
progress. Therefore, plaintiff did not have a reason to move
in limine until after the ruling was made.

As recognized by the trial judge, plaintiff would not
have known whether the December 7, 2015 statement was
consistent with the June 9, 2016 statement until the motion
judge conducted an in camera review and issued a ruling. This
is not the “gamesmanship” that our pretrial rules were created
to discourage. Rice, 455 N.J. Super. at 105. We conclude the
trial judge did not abuse his discretion, no “manifest denial of
justice resulted” in admitting the December 7, 2015 statement
under N.J.R.E. 804(b)(6), and there was no unfair surprise to
defendants. Rowe, 239 N.J. at 551 (quoting Griffin, 225 N.J.
at 413).

E.

*16  Defendants next argue the trial judge erred in barring
deposition testimony of Maria regarding plaintiff's SSD status
from being admitted at trial. Defendants aver plaintiff's
disability status is relevant on the issue of damages and
supports a finding that she was unable to be employed long
before the accident. We disagree.

At her deposition, Maria testified that plaintiff qualified for
SSD sometime in her twenties. Plaintiff moved to exclude
that portion of Maria's testimony on the grounds it would
confuse the jury that social security can pay for plaintiff's care
in the future. In opposition, defendants argued the testimony
was relevant because the jury was told that plaintiff is
developmentally disabled, and the degree of her disability and
whether the accident aggravated her condition, is a condition
for the jury to decide.

The trial judge excluded the testimony, reasoning the mother's
testimony on the SSD issue was “a vague response” and had
“no substance, no basis,” and “could very easily confuse the
jury ... without more.” We discern no abuse of discretion in
barring the testimony.

Generally speaking, “a [Social Security Administration
(SSA)] determination is hearsay ....” Villanueva v. Zimmer,
431 N.J. Super. 301, 313 (App. Div. 2013). “The only
hearsay exception that might apply” to a social security
disability determination “is the ‘public records exception’
under N.J.R.E. 803(c)(8).” Ibid. Under that exception, a party
seeking to admit a hearsay statement must demonstrate that
it is either:

(A) a statement contained in a writing made by a public
official of an act done by the official or an act, condition,
or event observed by the official if it was within the scope
of the official's duty either to perform the act reported or to
observe the act, condition, or event reported and to make
the written statement; or (B) statistical findings of a public
official based upon a report of or an investigation of acts,
conditions, or events, if it was within the scope of the
official's duty to make such statistical findings.

[N.J.R.E. 803(c)(8).]

However, we have stated that “N.J.R.E. 803(c)(8) does not
authorize the admission of an SSA determination of disability
as a hearsay exception ....” Id. at 317. Further, “[a]n SSA
disability determination is of dubious probative value in a
personal injury action” because “[t]he lack of a meaningful
adversarial process with respect to the cause, existence, and
extent of a plaintiff's alleged disability renders the SSA's
conclusions on that issue unreliable.” Id. at 318.

Defendants’ proffer was plaintiff's SSD status would have
shown that she was unable to work before the fall and
thus, her damages should be lower. But plaintiff did not
make a claim for lost wages. Moreover, the jury heard
uncontroverted testimony from Maria and Jasmine that
plaintiff never had a paying job but only did volunteer work.
In addition, Dr. Wolstein testified that the estimates he gave
for plaintiff's twenty-four-hour future care only accounted for
future medical costs stemming from her injury and were not
related to those she would incur based on her preexisting
disability. Therefore, we conclude plaintiff's SSD status is
irrelevant and improper hearsay. See Id. at 317. The trial judge
did not abuse his discretion in excluding Maria's testimony
about plaintiff's SSD status.

F.
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*17  Finally, defendants argue that the jury verdict sheet
was confusing because the trial judge failed to delineate
between ordinary negligence and mode-of-operation theories
of premises liability. At the charge conference, defendants
conceded that there was a “potential factual nexus” for a
mode-of-operation charge “based upon the plaintiff's theory
of the case.” However, defendants argued that the jury should
be instructed on only the mode-of-operation theory rather
than ordinary negligence because plaintiff had not established
that defendants had notice of the food on the floor on which
she allegedly slipped.

Plaintiff countered the jury should also be charged on ordinary
negligence because it is reasonable for the jury to conclude
that food was on the floor “for an unreasonable period of time
and [defendants] had constructive notice of it, they just didn't
see it.” The trial judge agreed, noting “even if the jury for
some reason doesn't want to buy mode[-]of[-]operation, [it]
can still find liability because of constructive notice of ... a
dangerous condition.”

The mode-of-operation doctrine creates an inference of
negligence which excuses a plaintiff from having to prove
notice and shifts the burden to defendant to show it exercised
due care. Prioleau, 223 N.J. at 263. The Prioleau Court
clarified “the mode-of-operation [doctrine] is not a general
rule of premises liability, but [rather] a special application of
foreseeability principles in recognition of the extraordinary
risks that arise when a defendant chooses a customer self-
service business model.” Id. at 262.

Principles which apply when a business allows customers to
handle products and equipment, unsupervised by employees,
due to the increased risk “that a dangerous condition will
go undetected and that patrons will be injured.” Ibid. While
“the mode-of-operation doctrine has never been expanded
beyond the self-service setting,” such a setting encompasses
where customers “may come into direct contact with product
displays, shelving, packaging and other aspects of the facility
that may present a risk.” Ibid. (citing Nisivoccia v. Glass
Gardens, Inc., 175 N.J. 559, 563-66 (2003)).

Here, defendants argue the trial judge erred by charging the
jury on both ordinary negligence and mode-of-operation. The
trial judge instructed the jury on all elements of negligence,
including in the context of premises liability and gave
instructions on both actual and constructive notice. The trial
judge also charged the jury on mode-of-operation, stating:

In self-service settings, patrons may be at risk for injury
from the manner in which the business employees handle
the business's products or equipment or from the inherent
quality of the merchandise itself.

If you find the plaintiff has proven that the defendants’
business was being operated as a self-service operation,
that the plaintiff's accident occurred in an area affected
by the business's self-service operation, and that there is
a reasonable factual nexus between the defendants’ self-
service activity and the dangerous condition allegedly
producing the plaintiff's injury, then the plaintiff is relieved
from the burden of proving that ... defendants had actual
or constructive knowledge of the particular dangerous
condition.

In such circumstances, an inference of negligence arise[s]
that shifts the burden to the defendant to produce evidence
that it did all that a reasonably prudent business would
do in the light of the risk of injury ... that the self-service
operation presents.

To reiterate, you cannot hold ... defendant, [The] Hanover
Manor, liab[le] under the mode-of-operation rule unless
you are persuaded by a preponderance of the evidence that
the plaintiff slipped on a substance that came from the self-
service buffet.

*18  The verdict sheet used at trial asked: 6

1. Was the [d]efendant negligent and its negligence a
proximate cause of the accident?

YES____ NO____ VOTE____

If “YES,” proceed to question 2.

If “NO,” you have completed your deliberations.

2. Was the [p]laintiff negligent and her negligence a
proximate cause of the accident?

YES____ NO____ VOTE____

If “YES,” please determine what percentage of such total
negligence is attributable to [d]efendant and [p]laintiff
(taking the combined negligence of all parties to this
lawsuit as being 100%)

a. Defendant Answer ____
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b. Plaintiff
 

Answer ____
 

TOTAL 100%
 

VOTE ____
 

If [p]laintiff's total negligence is 50% or more, you have
completed your deliberations.

If “NO,” or if [p]laintiff's total negligence is less than
50%, proceed to question 3.

3. State whether [p]laintiff has proven by a preponderance
of the evidence that she suffered an injury proximately
caused by [d]efendant's negligence on May 3, 2015?

YES____ NO____ VOTE____

If “YES,” proceed to question 4.

If “NO,” you have completed your deliberations.

4. What sum of money will fairly, fully, and reasonably
compensate [p]laintiff Rosemarie Pietrobon for her harms
and losses proximately caused by [d]efendant's negligence
on May 3, 2015? Fill out each line:

(a) future medical expenses $________ VOTE________

(b) past and future pain and suffering, disability,
impairment and loss of enjoyment of life $________
VOTE________

Our Court has “recognize[d] the importance of the verdict
sheet as ‘an essential component’ of the trial court's ‘road
map’ for the jury's deliberations.” State v. Cuff, 239 N.J.
321, 340 (2019) (quoting State v. Galicia, 210 N.J. 364,
387 (2012)); see also N.Y.-Conn. Dev. Corp. v. Blinds-To-
Go (U.S.) Inc., 449 N.J. Super. 542, 557 (App. Div. 2017).
“Jurors are likely to refer, and refer often, to the directions
on the verdict form.” Cuff, 239 N.J. at 340 (quoting State
v. Nelson, 173 N.J. 417, 449 (2002)). “Thus, ‘we encourage
completeness and consistency in the preparation of verdict
sheets.’ ” Id. at 340-41 (quoting State v. Gandhi, 201 N.J. 161,
198 (2010)).

“Because a verdict sheet constitutes part of the trial court's
direction to the jury, defects in the verdict sheet are reviewed
on appeal under the same ‘unjust result’ standard of Rule
2:10-2 that governs errors in the jury charge.” Galicia, 210
N.J. at 388. “The failure to provide clear and correct jury
charges and instructions on the verdict sheet is error ....”
N.Y.-Conn. Dev. Corp., 449 N.J. Super. at 557. However,

because the jury instructions “serve as the jury's primary
guide as it considers the charges and the evidence,” errors in
a verdict sheet can be regarded as harmless unless the verdict
sheet was misleading. Cuff, 239 N.J. at 341; see also Galicia,
210 N.J. at 387 (“When there is an error in the verdict sheet,
but the trial court's charge has clarified the legal standard for
the jury to follow, the error may be deemed harmless.”).

*19  At the outset, to the extent defendants challenge the
charge itself, they have waived that issue by not briefing
it. See Sklodowsky v. Lushis, 417 N.J. Super. 648, 657
(App. Div. 2011) (“An issue not briefed on appeal is deemed
waived.”). Nonetheless, we conclude the trial judge properly
charged the jury as to mode-of-operation in accordance with
Walker v. Costco Wholesale Warehouse, 445 N.J. Super. 111,
121 (App. Div. 2016).

Walker, which involved a slip and fall allegedly caused by
free cheesecake samples at Costco, provides that, when mode-
of-operation is applicable, the trial court “shall include with
the model charge a specific instruction advising the jurors
that they cannot hold [defendant] liable under a mode-of-
operation theory unless they find that plaintiff has persuaded
them by a preponderance of the evidence that he slipped on
a substance that came from the stand with the free samples.”
Ibid.

That is exactly what the trial judge did here—he tailored
the Model Jury Charge to ensure the jurors understood they
had to find a factual nexus between plaintiff's injury and
the self-service buffet to find defendants liable under mode-
of-operation, even emphasizing, “[t]o reiterate, you cannot
hold the defendant, [The] Hanover Manor, liab[le] under
the mode-of-operation rule unless you are persuaded by a
preponderance of the evidence that ... plaintiff slipped on
a substance that came from the self-service buffet.” It is
presumed the jurors understood that instruction and gave their
verdict accordingly. See Gandhi, 201 N.J. at 197 (noting the
jury is presumed to have understood the judge's instructions).
For these reasons, the trial judge did not err in charging the
jury. Walker, 445 N.J. Super. at 128.

Further, the verdict sheet was not inadequate or misleading.
Defendants maintain Walker mandates that a trial court must
specifically pose questions as to mode-of-operation on the
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verdict sheet. However, there is nothing in Walker that
supports that theory. Walker mandates that, if a mode-of-
operation theory of liability is applicable, the jury be charged
that, to hold the defendant liable under that theory, it must
find a factual nexus exists between the dangerous condition
allegedly leading to plaintiff's injury and defendant's self-
service component. Ibid. Walker does not mandate that
instruction be given on the verdict sheet, or require special
interrogatories as to mode-of-operation be posed on the
verdict sheet. Ibid. And, the jury verdict sheet did not have
to specify which theory it found defendants negligent under.

In sum, we conclude the verdict sheet was not inadequate or
misleading.

To the extent we have not addressed any arguments raised by
defendants, they lack sufficient merit to warrant discussion in
a written opinion. R. 2:11-3(e)(1)(E).

Affirmed.

All Citations

Not Reported in Atl. Rptr., 2024 WL 1203677

Footnotes

1 We refer to Rose Marie Pietrobon as “plaintiff” in our opinion even though the second amended complaint
names her and her guardian ad litem, Jasmine Pietrobon, as plaintiff.

2 Individuals who share a last name with plaintiff and other individuals are referred to by their first names for
ease of reference. By doing so, we intend no disrespect.

3 A video of Marie's deposition was played for the jury at trial in lieu of live testimony due to her age and illness.

4 Due to his age, a video of Iuspa's testimony was played for the jury in lieu of live testimony.

5 Rule 4:10-2(c) provides in pertinent part:

[A] party may obtain discovery of documents, electronically stored information, and tangible things
otherwise discoverable under R[ule] 4:10-2(a) and prepared in anticipation of litigation or for trial by or
for another party or by or for that other party's representative (including an attorney, consultant, surety,
indemnitor, insurer or agent) only upon a showing that the party seeking discovery has substantial need of
the materials in the preparation of the case and is unable without undue hardship to obtain the substantial
equivalent of the materials by other means. In ordering discovery of such materials when the required
showing has been made, the court shall protect against disclosure of the mental impressions, conclusions,
opinions, or legal theories of an attorney or other representative of a party concerning the litigation.

6 The actual verdict sheet marked by the jury is not included in the record, only plaintiff's proposed verdict
sheet, which the trial judge adopted.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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State v . Kologi, 2025 WL 338104 –  

The Rules of Evidence permit an expert witness to rely on evidence that would otherwise be 

inadmissible so long as “the inadmissible evidence ... [is] of the type reasonably relied upon by 

experts in the field.” Biunno, Weissbard & Zegas, Current N.J. Rules of Evidence, cmt. 7 

on N.J.R.E. 703 (2024-2025). “The hearsay statements so considered are not admitted to establish 

the truth of their contents, but to apprise the jury of the basis of the expert's opinion.” Corcoran v. 

Sears Roebuck & Co., 312 N.J. Super. 117, 135 (App. Div. 1998) (citing Blanks v. Murphy, 268 

N.J. Super. 152, 163-64 (App. Div. 1993)). Experts may rely on documentary hearsay statements, 

“ ‘interviews,’ and ‘discussions’ with persons having relevant knowledge for the formation of an 

opinion.” Ibid. (citations omitted); see also State v. Torres, 183 N.J. 554, 575-76 (2005) (“[A]n 

expert may offer out-of-court statements of others to support the opinions presented.”). 
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 CHRISTOPHER P. LENZO is a member of Lenzo & Reis, LLC in Morristown, New Jersey.  

Chris represents individual employees in employment law matters.  He is a Certified Civil Trial Attorney,  

Fellow of the American Bar Foundation, and Master in the Sidney Reitman Employment Law Inn of 

Court. 

 

 Since 2006, Chris has been listed as one of the Best Lawyers in America in the fields of Labor 

and Employment Litigation and Employment Law – Individuals.  Since 2005, he has been listed as a New 

Jersey Super Lawyer in Labor and Employment Law and Plaintiffs’ Employment Litigation.  For 2013 

and 2016, Best Lawyers in America also designated Chris as the Lawyer of the Year in the field of 

Employment Law – Individuals for the Newark Metropolitan Area.  From 2014 to 2018, he was among 

the Top 100 New Jersey Super Lawyers receiving the most votes from other members of the bar.  All of 

these honors are based on votes cast by other employment lawyers in New Jersey. 

 

 Chris is a member of the Executive Committee of the Labor and Employment Law Section.  He 

has previously served in leadership positions for the Employment Rights and Responsibilities Committee 

of the Labor and Employment Law Section of the American Bar Association and the New Jersey Affiliate 

of the National Employment Lawyers Association.  Chris also served on the Employment Law 

Subcommittee of the New Jersey Supreme Court Model Civil Jury Charge Committee for twelve years. 

 

 Chris is admitted to practice law in the state courts of New Jersey and New York, the United 

States District Courts for the District of New Jersey and the Southern District of New York, the United 

States Court of Appeals for the Third Circuit, and the Supreme Court of the United States. 

 

 From 1993 to 1994, Chris served as Law Clerk to the Honorable Daniel J. O’Hern, Associate 

Justice, Supreme Court of New Jersey. 

 

 Chris graduated from Harvard Law School in 1993.  He received his bachelor’s degree from the 

University of Virginia in 1990. 
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1999
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U.S. District Court for the District of 
New Jersey, 1999
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Association

Middlesex County Bar Association
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Stephanie D. Gironda is Counsel on the Wilentz Employment Law team. 
As a trusted counselor and seasoned litigator, she focuses on all 
varieties of employment matters. Employees rely on her legal advice to 
resolve some of the most difficult circumstances at work, including claims
of harassment, discrimination and retaliation based on membership in a 
protected category such as gender, age, race, sexual orientation, 
religion, national origin and disability as well as whistleblower, wage and 
hour, and leave time claims. She has significant experience in counseling
employees on accommodation requests based on disability or religion 
and how to deal with performance warnings and performance 
improvement plans from employers. Stephanie also advises employees 
on employment and severance agreements, and often represents 
employees in unemployment hearings.

Stephanie currently chairs two committees for the Employment Law 
section of the New Jersey State Bar Association, of which she is a 
member. She also speaks frequently for the New Jersey State Bar on 
topics of continuing legal education, including at the New Jersey State 
Bar Association Annual Meeting. Stephanie is a Bencher in the Sidney 
Reitman Employment Law Inn of Court, an organization that provides 
newer attorneys with legal education and skills practice. She is a member
and Trustee of the LGBTQ Section of the New Jersey State Bar.  In 
addition to legal organizations, Stephanie is a member of the Board of 
Trustees for Banyan School.

Stephanie has written many materials for continuing legal education 
presentations. She has been published in the New Jersey Labor & 
Employment Quarterly and the American Bar Association Journal of 
Labor & Employment Law. Yearly, she edits a book chapter on Wage and
Hour Law for Lexis publications.  Stephanie was interviewed and quoted 
on American Public Media’s Marketplace for a segment titled “More 
Companies Insure Against Employee Harassment,” which aired 
nationwide. In addition, Stephanie blogs regularly on the Firm’s 
Employer's Legal Resource     Blog   about timely legal matters affecting the 
area of Labor and Employment law.

Wilentz, Goldman & Spitzer, P.A. Woodbridge | New York | Philadelphia | Red Bank www.wilentz.com

https://www.wilentz.com/perspectives/employment
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Since 2025, Stephanie has been selected for inclusion in the Best 
Lawyers in America list for Employment Law- Individuals.

Best Lawyers in America® (https://www.bestlawyers.com/methodology) 
is published by Best Lawyers.

A description of the selection processes may be accessed via the above 
links. The aforementioned organizations are private peer review 
organizations, not court-specific, public certification vehicles. No aspect 
of this advertisement has been submitted to or approved by the Supreme
Court of New Jersey.

Articles

Co- Author and Editor, “Recurring Insurance Defense Issues: A State-by-
State Survey,” ABA Section of Labor and Employment Law, 2016 
Midwinter Meeting of the Employment Rights & Responsibilities 
Committee, March 15, 2016
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Gregory Noble is a partner at the law firm of O’Connor, Parsons, Lane & Noble, LLC. Mr. 
Noble specializes civil trial practice, with a significant emphasis in plaintiffs’ employment law 
and medical malpractice. In the realm of employment law, he has represented plaintiffs in cases 
involving hostile work environments, discrimination and wrongful termination. In the area of 
medical malpractice, he has represented clients in cases regarding medical errors, personal injury 
and wrongful death. 

Mr. Noble’s representation as trial counsel has resulted in numerous multi-million dollar verdicts 
and settlements for his clients including a jury verdict of $22.6 million in a high profile case 
involving a hostile work environment for a gay employee of a trucking company, believed to be 
the largest verdict for a single plaintiff in an employment discrimination case in New Jersey’s 
history. In addition, among many others, he obtained a $3.9 million medical malpractice verdict 
wherein our client received a negligent recommendation for an unnecessary triple bypass heart 
surgery.  

In addition, Mr. Noble is a member of the National Employment Lawyer Association of New 
Jersey as well as the New Jersey Association for Justice. He is certified by the New Jersey 
Supreme Court as a Civil Trial Attorney and is a member of the New Jersey State Bar 
Association, Labor and Employment Section. Mr. Noble has also been admitted as a member of 



the American Board of Trial Attorneys (ABOTA). Mr. Noble is also a Trustee for the Trial 
Attorneys of New Jersey, an organization devoted to promoting litigation interests of the public, 
the bench, and the bar. 

In the Spring of 2019, Mr. Noble added to his long list of achievements becoming a Fellow of 
the American College of Trial Lawyers, one of the most prominent legal associations in the 
country. By invitation only, the membership is extended to the finest attorneys in the United 
States and Canada after a minimum of 15 years’ trial experience, and only to trial lawyers who 
have both “mastered the art of advocacy” and demonstrated professional careers with the 
“highest standards of ethical conduct, professionalism, civility and collegiality.” Of note, 
Fellowship in the College cannot exceed one percent of the lawyer population in any state or 
province. 

Mr. Noble received his Bachelor of Arts degree from Rutgers College (1995) and his Juris 
Doctorate degree from Rutgers School of Law — Newark (1998). 

Awards and Accolades 
Mr Noble has also been included on the Super Lawyer list (2014 to the present). 

He is also a member of the Million Dollar Advocates Forum. Membership to the Dollar 
Advocates Forum involves obtaining a recovery of more than one million dollars in a case and 
then paying a fee to the Forum for lifetime membership. 

 







Overview
Cheyne Scott, Partner and Director of the Firm’s Diversity and Inclusion Committee, concentrates her
practice in Labor & Employment law.

She has more than 10 years of experience representing employers and individual members of
management in both the private and public sectors.

Preventative Counseling

Cheyne regularly provides employers with practical and cost-effective preventative counseling on a
wide variety of employment matters. Her preventative counseling focuses on assisting clients to make
legally-compliant employment decisions that advance management objectives and avoid or reduce
litigation risks.

Cheyne provides substantive legal advice under state and federal employment laws including
employee hiring, discharge and discipline, managing employee leaves of absence, avoiding and
responding to unlawful discrimination, harassment and retaliation in the workplace, reasonable
workplace accommodations for disabled employees, reasonable accommodations for religious
beliefs, drug and alcohol testing, employee monitoring and privacy rights in the workplace, employee
benefits, protected whistle-blower activities by employees, reductions in force, restrictive covenants,
individual employment agreements, wage and hour compliance, personnel file management and
record keeping requirements, and other related labor and employment matters.

Employee Handbooks and Policies

Cheyne R. Scott
PA R T N E R    

EMA I L 
cscott@chasanlaw.com

P HO N E  
201-809-6005



Cheyne regularly prepares comprehensive, legally compliant employee handbooks and policies
uniquely customized to the employer’s industry, business practices and workforce.

Specifically, Cheyne drafts forward-thinking policies that mitigate the risk of litigation and strategically
addresses nuanced and developing areas of law to meet the unique needs of individual clients
including, but not limited to social media policies, hybrid work policies, marijuana policies and COVID-
19 policies.

Training

Cheyne routinely provides management and staff training for our clients in all aspects of employment
law compliance, including workplace harassment, discrimination, implicit bias and retaliation;
managing leaves of absence and return to duty issues; conducting performance evaluations;
implementing employee discipline and monitoring employee electronic communications.

Cheyne provides high-level diversity, equity, inclusion, and anti-bias training for various private, public
and non-profit employers. These trainings cover all topics required under federal and state law and
provides comprehensive and practical examples and scenarios to help employers and employees
understand the nuances of how bias impacts the workplace.   

Cheyne provides diversity audits and trainings for employers who seek to improve the recruiting, hiring
and retention of diverse talent in their organizations. In these trainings, Cheyne sets forth
comprehensive studies, statistics and data in order to provide employers with understanding and
incentive to develop internal policies and plans that will lead to an inclusive workplace.

Employee Mediations

Cheyne utilizes her skills and expertise as a Certified Life Coach to provide employee mediation
services for her employer clients. Often, conflicts among employees cannot be resolved through
transfers or terminations. Employers can feel like they’ve tried “everything” when they just need an
outside perspective in order to resolve interpersonal conflicts. Cheyne offers one or more mediation
sessions with employees to get to the root causes of their conflicts and to come to a compromise
that satisfies the employees while still protecting the legal interests of the employer.

Workplace Investigations

Cheyne regularly provides counsel to clients conducting internal investigations into allegations of
sexual harassment, racial discrimination, other forms of harassment and/or discrimination prohibited
by state and federal law, and other workplace misconduct. Cheyne is frequently retained by public
and private sector employers to conduct internal investigations into allegations of harassment and
workplace misconduct and to provide reports of findings and recommendations for further action.



Litigation Defense and Dispute Resolution

Cheyne has successfully represented employers and members of management in all aspects of
proceedings in state and federal courts, the New Jersey Division on Civil Rights, the Equal Employment
Opportunity Commission and administrative agencies involving claims of unlawful harassment and
discrimination; wrongful discharge; breach of contract; whistleblower retaliation; failure to provide
reasonable accommodation; civil rights violations; violation of non-compete agreements; violation of
leave rights; wage and hour compliance; and other employment claims.

Cheyne’s appellate practice includes several appearances before the New Jersey Appellate Division
and an appearance before the New Jersey Supreme Court. Cheyne has also resolved lawsuits and
administrative charges in an effective, cost-efficient manner consistent with our clients’ financial and
strategic objectives.

Awards

Publications

Speaking Engagements

Garden State Bar Association Professional Lawyer of the Year Award, New Jersey State Bar
Association, 2021



Garden State Bar Association Raymond A. Brown Award, 2022

Cheyne Says Relax: Take Time For Yourself, New Jersey Super Lawyers Magazine, April 2021

Working Well: The ABCs of Emotional Health, New Jersey Lawyer Magazine, July 2019

The Evolution of Diversity Training and Impact of Unconscious Bias on the Legal Profession, New
Jersey Lawyer Magazine, August 2018



Law and Mindfulness: How Attorneys Can Apply Mindfulness to Legal Practice and to Life, NJ State
Bar Association Diversity Committee Newsletter Vol. 4, No. 2, April 2018



Mindfulness: A Simpler Way to Alleviate Attorney Stress, American Bar Association GPSOLO
Magazine, Vol. 34 No. 4 – July/August 2017



The Impact of the Lack of Diversity in the Journalism and in the Legal Profession, NJ State Bar
Association Diversity Committee Newsletter Vol. 3, No. 2, January 2017



Seven Ways to Successfully Transition from a Clerkship to a Law firm, NJ State Bar Association
Diversity Committee Newsletter, Vol. 2, No. 1 – April 2016



7 Challenges and Solutions and Solutions: Stress Management and Mindfulness for Lawyers

Quimbee, July 2022

Children in the Court Education Conference, March 2022              

Diversity, Inclusion and the Elimination of Bias in the Legal Profession

Quimbee, March 2022



Time Management For Lawyers, Quimbee, February 2022

Introduction to Litigation, Quimbee, January 2022

“I’m Speaking” A Discussion on Diversity, Allyship, and Elimination of Bias
New Jersey Institute for Continuing Legal Education (“NJICLE”), December 2021



Combating Impostor Syndrome for Minority Attorneys,  Lawline Diversity Equity and Inclusion
Summit, October 2021



“Lawyering” in the Moment: Stress Management for Lawyers

Labor and Employment Summer Institute, September 2021

Labor and Employment Summer Institute, July 2020

Mental Health Program, NJICLE, June 2020

Sidney Reitman Employment Law Inn of Court, November 2019

Moderator, Know Your Worth: Recognizing and Communicating Your Value in the Legal
Profession and Beyond, NJICLE, May 2021



Ethical Considerations When Representing Government Employees, Lorman Education Services,
May 2021



Building Diversity and Inclusion Through Mindfulness, New Jersey Women Lawyers Association,
April 2021



2021 Hudson County Bar Association Inaugural Diversity Conference, NJICLE, February 2021

Diversity & Inclusion & Elimination of Bias in the Legal Community, NJICLE, February 2021

COVID-19 Employment Law Update, NJICLE, January 2021

The Fundamentals of Diversity, Inclusion and the Elimination of Bias in Law Firms, Lorman
Education Services, September 2020



COVID-19 Employment Law, NJICLE, August 2020

Nobody Told me There’d Be Days Like This, NJICLE, July 2020

Anti-Discrimination and Harassment Policies and Training, Hot Topics in Local Government Law,
NJICLE, June 2020



Leading and Healing While Black, Garden State Bar Association, June 2020

Summary Judgment in a NJLAD Case,

Hot Tips in Labor and Employment Law, NJICLE, June 2020

Hot Tips in Labor and Employment Law, NJICLE, July 2019

Internal Equity Policies, Lorman Education Services, May 2020

Mindfulness and Well-being for the Busy Lawyer,

New Jersey Association for Justice Meadowlands Seminar, November 2019

New Jersey State Bar Association Annual Meeting, May 2019

Sidney Reitman Employment Law Inn of Court, September 2018

Ethical Train Wrecks, NJICLE, July 2019

Coach, I’m Ready! Put Me in the Game,

New Jersey State Bar Association Annual Meeting, May 2019

New Jersey State Bar Association Annual Meeting, May 2018

Restrictive Covenants – Non-Solicitation, Non-Disclosure Agreements,
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NJICLE, May 2019

NJICLE, February 2018

Diversity and Inclusion in the Workplace, 2018 Employment Law Roundtable, December 2018

Non-Disclosure Agreements in Employment Litigation, CLE Fest, November 2018

Discovery Tips in a NJLAD Case,

Hot Tips in Labor and Employment Law, NJICLE, June 2018

Hot Tips in Labor and Employment Law, NJICLE, June 2017

Hot Tips in Labor and Employment Law, NJICLE, June 2016

The Mindful and Meditative Lawyer: Techniques for Staying Calm and Positive in an Adversarial
Profession, New Jersey State Bar Association Annual Meeting, May 2018



#MeToo, NJICLE, April 2018

Lessons I’ve Learned from Cases I’ve Lost, NJICLE, February 2018

Becoming Mindful to Improve Lawyering and Life, New Jersey State Bar Association Annual
Meeting, May 2017



Restrictive Covenants and Non-Compete Agreements: Update 2017, NJICLE, May 2017

Tips for a Successful Appeal, North Hudson Lawyers' Club, March 2016

2015 Ghosts Phantoms First Dates and Fast Getaways - Ethics CLE, NJICLE, July 2015

Employment and Labor Law

Litigation

Governmental Law

Labor Law

Intellectual Property

Michigan State University, 2006 BA

Thomas M. Cooley Law School, 2011 JD 
 cum laude



New Jersey

Michigan

New Jersey State Bar Association Trustee (2025-Present)

https://www.chasanlaw.com/attorney-advertising/
https://www.chasanlaw.com/practice-areas/Employment_and_Labor_Law/
https://www.chasanlaw.com/practice-areas/Litigation/
https://www.chasanlaw.com/practice-areas/Governmental_Law/
https://www.chasanlaw.com/practice-areas/Labor_Law/
https://www.chasanlaw.com/practice-areas/Intellectual_Property/


Firm News

Awards

New Jersey State Bar Association, Labor & Employment Law Section, Executive Committee
Member



New Jersey State Bar Association Diversity Committee, Member

Hudson County Bar Association, Trustee (2016-Present); Young Lawyers Division, President (2015)

Sidney Reitman Employment Law American Inn of Court, Associate

Hudson Inn of Court, Member

CLMC Attorneys to Receive Honors and Speak at the 2023 New Jersey State Bar Association Meeting and…

Cheyne R. Scott to Lead Garden State Bar Association Labor and Employment Symposium

2024 Edition of The Best Lawyers in America® Recognizes Record Number of CLMC Attorneys

Cheyne R. Scott to Lead Mindfulness, Diversity and Inclusion Seminar

Cheyne R. Scott Speaks at 2nd Annual Well-Being in the Law Judiciary Program

2025 Edition of The Best Lawyers in America® Recognizes Record Number of CLMC Attorneys

Cheyne R. Scott Selected to "New Leaders of the Bar" List

Seven CLMC Attorneys Selected to 2025 Super Lawyers and Rising Stars

Cheyne Scott

https://www.chasanlaw.com/publication/CLMC_Attorneys_to_Receive_Honors_and_Speak_at_the_2023_New_Jersey_State_Bar_Association_Meeting_and_Convention
https://www.chasanlaw.com/publication/Cheyne_R_Scott_to_Lead_Garden_State_Bar_Association_Labor_and_Employment_Symposium
https://www.chasanlaw.com/publication/2024_Edition_of_The_Best_Lawyers_in_America_Recognizes_Record_Number_of_CLMC_Attorneys
https://www.chasanlaw.com/publication/Cheyne_R_Scott_to_Lead_Mindfulness_Diversity_and_Inclusion_Seminar
https://www.chasanlaw.com/publication/Cheyne_R_Scott_Speaks_at_2nd_Annual_WellBeing_in_the_Law_Judiciary_Program
https://www.chasanlaw.com/publication/2025_Edition_of_The_Best_Lawyers_in_America_Recognizes_Record_Number_of_CLMC_Attorneys
https://www.chasanlaw.com/publication/Cheyne_R_Scott_Selected_to_New_Leaders_of_the_Bar_List
https://www.chasanlaw.com/publication/Seven_CLMC_Attorneys_Selected_to_2025_Super_Lawyers_and_Rising_Stars
https://profiles.superlawyers.com/new-jersey/secaucus/lawyer/cheyne-scott/948b213e-c664-4595-bc30-6fab6e58e3c0.html?utm_source=948b213e-c664-4595-bc30-6fab6e58e3c0&utm_campaign=v1-rsbadge-purple&utm_content=profile&utm_medium=www.chasanlaw.com
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