
Changes in Employment Law Updates: Administration’s ‘Shock and Awe’ Approach 
meets the Rule of Law 

Labor & Employment Track (Studio 2) 

The second Trump administration’s “shock and awe” strategy includes plans to 
revolutionize the worlds of public and private employment – with strategies that will be 
tested in the Courts. We provide the latest updates on such initiatives as efforts to redefine 
the structure of the Federal Civil Service, enhanced immigration enforcement in the 
workplace, changes to wage and hours regulations, the impact on the National Labor 
Relations Act and its governing Board and shifting the role of the EEOC and attempting to 
roll back DEI. Questions will include whether the Presidential Administration’s civil service 
changes violate the First Amendment, whether the immigration crackdown can survive due 
process challenges, and whether changes to the administration of employment and anti-
discrimination laws will survive challenges. The discussion from leading experts in the field 
will include review of the latest US Supreme Court cases on these subjects.  
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RE:  Primer on U.S. Immigration Terms For Family Law Practitioners 

================================================================================== 

1. U.S. Citizenship vs. U.S. Permanent Residency (synonymous with “Green Card Holder”):   
 

a. U.S. Permanent Residents: A person may be a permanent resident for her/his/their 
entire life without ever becoming a U.S. citizen if they choose.  Permanent residency is 
generally the status that permits someone to live and work permanently in the United 
States.   Permanent Residents: 

i.  may not vote in any U.S. elections or serve on juries (even though they may be 
called for jury duty in error!) 

ii. must maintain/preserve permanent ties to the U.S. (e.g. filing of Federal and 
State Income Tax returns, maintenance of a residence in the United States, bank 
accounts, driver's license, insurance policies, etc.) 

iii. are expected to maintain their primary residence in the U.S. and should not be 
absent from the U.S. for more than 1 continuous year without the filing of a re-
entry permit (Form I-131) before leaving 

iv.  may be removed/deported from the U.S. for the conviction of certain criminal 
offenses (recall Joe Giudice from “The Real Housewives of NJ”)   

v. are required to renew their green cards, but the expiration of a physical green 
card does not always mean the U.S. Permanent Resident’s status has expired 
(see #3, below) 

b. After a specified period (typically 3 or 5 years), U.S. permanent residents may become 
eligible to apply for U.S. Citizenship through the naturalization process, provided they 
meet other requirements (e.g., continuous residence, good moral character). 
 

2. Visa vs. Immigration Status: 
 

a. Visa: 
i. A visa is an official document that is a stamped page in a passport that allows a 

person to board a plane (or boat or car) to seek entry to the U.S.  
ii. It is issued by a U.S. Consulate or Embassy in the holder’s home country or 

another location outside the U.S.  and grants permission for someone to travel 
to the U.S. for a defined period and for a particular purpose (e.g., tourism, work, 
study, etc.).  

iii. Expiration of a visa in a passport does not automatically mean that a person’s 
status to remain in the United States has expired.  It does mean that, if a person 
leaves the country, they must apply for a renewal, or a different visa type if 



eligible, to permit them to board a plane and seek entry in the United States 
again.  Visas are not renewable from within the United States.  
 

b. Immigration Status: 
i. By contrast, status refers to one’s current legal standing or condition within the 

U.S. while one is physically present in the U.S.   
ii. Status is one’s legal right to remain in the U.S., and for what period of time one 

is permitted to remain in the U.S. 
iii. Status also determines what one is permitted to do during one’s stay, such as 

working, studying, or visiting for leisure/pleasure 
iv. In certain circumstances, one may be eligible to apply to change one’s status 

from within the United States 
v. Violating the terms of one’s status (e.g., overstaying a period of authorized stay) 

can lead to negative legal consequences such as deportation or being barred 
from reentry 

vi. For most nonimmigrants, status is controlled by Form I-94 
vii. It is possible for someone to have an expired visa in her/his/their passport, but 

to be in valid Immigration Status, with a valid Form I-94.  Conversely, it is 
possible for someone to have fallen out of valid immigration status even though 
the visa in their passport remains valid.   

 
3. U.S. Permanent Residency vs. Conditional Permanent Residency: 

 
a. U.S. Permanent residency refers to the status of a person who has been granted the 

legal right to live and work in a country indefinitely.  This status is typically granted to 
individuals who have been approved through processes like family sponsorship, 
employment-based immigration, asylum, or other pathways. 

b. Conditional U.S. Permanent Residency is a temporary form of U.S. Permanent Residency 
typically granted to individuals who are in a marriage (to a U.S. Citizen or U.S. Permanent 
Residence) for less than two years at the time of the application for permanent 
residency is approved by USCIS, or to other individuals who obtained their status 
through a qualifying investment. This is essentially a “trial” period that lasts for 2 years.  

i. Legal Requirement to Remove Conditional Status: The law requires Conditional 
Permanent Residents to file a petition in the U.S. (Form I-751 for marriage-based 
cases or Form I-829 for investment-based cases) to remove the conditions on 
their status before the two-year period expires. This process often requires re-
proving the legitimacy of the marriage (in marriage-based cases) or meeting 
other requirements in the investment-based scenario. 

ii. What happens if the marriage is “on the rocks”, or in the legal process of a 
divorce? A divorce will have significant implications for one’s conditional 
permanent residency (Contact qualified immigration counsel for a consultation) 

 
 

 



4. Nonimmigrant status and types v. immigrant status and process: 
 

a. Nonimmigrant Status: 
i. This indicates that a person is in the U.S. for a specified period of time, after 

which she/he/they intend to return to their home country.   
ii. Nonimmigrant Status creates no direct path to U.S. permanent residency.  

iii. Nonimmigrant status and immigrant status are treated differently, as if they are 
two lanes on a track.  If a person is in the U.S. in the nonimmigrant status lane, 
he/she/they must actively take steps to move to the immigrant status lane; the 
nonimmigrant status lane will never automatically merge with the immigrant 
status lane.  

iv. Nonimmigrant statuses are the “Alphabet Soup” statuses as they often begin 
with a letter designation.  Common examples: 

1. F-1: Student 
2. H-1B: Specialty Occupation (for those with a minimum of a Bachelor’s 

degree working in a job that requires a Bachelor’s degree) 
3. B-1/B-1 or ESTA: Visitor status which permits short term entry 
4. L-1: Intracompany transferee 

 
b. Immigrant Status: 

i. This indicates that a person intends to become a permanent resident and 
immigrate to the United States 

ii. Obtaining immigrant status generally takes more time than obtaining 
nonimmigrant status.   

iii. The numerical quota of people who may immigrate in any fiscal year in the 
immigrant categories below is set by Congress, and there are significant backlogs 
in many of the categories.  

iv. The main paths to obtain immigrant status are: 
1. Employment-Based Immigrant Petitions (EB-1, EB-2, EB-3); 
2. Family-Based Immigrant Petitions; 
3. Diversity Lottery Immigrant Petitions; 
4. Asylum; 
5. Other Special Immigrants 

 
5. No lawful status: 

 
a. This refers to those who entered the United States without inspection (“entry without 

inspection” or “EWI”), and those who entered lawfully, but then overstayed their period 
of stay  

b. The pathways to go from having no lawful status to having a lawful status are extremely 
limited, and only possible in very few circumstances 

 



6. Employment Authorization Document (“EAD”), and how to “check the code” on the card for 
what type of process permitted the EAD to issue: 
 

a. Many foreign nationals in either defensive or affirmative immigration processes have an 
Employment Authorization Document (EAD) 

b. These are pink identification cards 
c. There is a code in the upper right hand corner that can identify the process by which the 

person obtained the EAD 
d. Common Classifications for EADs that you might see with your clients: 

i. C03: Student in F-1 status, working lawfully through OPT 
ii. C09: Applicant for Adjustment of Status.  The person has a green card 

application pending 
iii. C33: DACA recipient 
iv. C08: Applicant for Asylum.  The person has an asylum application pending either 

before the immigrant court or before USCIS 
v. C14: Deferred Action Granted 

vi. C26: Spouse of an H-1B nonimmigrant 
e. The complete list of EAD classification codes can be found at 

https://www.uscis.gov/employment-authorization  
 

7. Adjustment of Status v. Change of Status:  
 

a. Adjustment of Status specifically refers to filing a green card/permanent residency 
application (Form I-485) from within the United States.  The other way to obtain a green 
card is through Consular Processing, in which someone has a consular interview at a U.S. 
Consulate/Embassy abroad. 

b. Change of Status refers to filing an application to change from one nonimmigrant 
classification to another.  

 

 

Scott Malyk is a partner with Meyner and Landis LLP’s Immigration Law Group, past Chair of the NJSBA 
Immigration Law Section and a current Member of the NJSBA Board of Trustees.  The Immigration Law 
Group of Meyner and Landis LLP specializes in all aspects of business, family and investment-based 
immigration law.  You can reach Scott at smalyk@meyner.com or 973-602-3455. 

 

 

Disclaimer:  The information contained herein is intended only for educational or informational purposes 
and is not a substitute for legal advice. Further, reading this primer in no way establishes an 
attorney/client relationship between you or your client(s) and Meyner and Landis LLP or King English, 
LLC.  Readers should consult qualified immigration counsel for definitive advice regarding the current law 
and regulations and how those apply to your unique situation or that of your client.  

https://www.uscis.gov/employment-authorization
mailto:smalyk@meyner.com
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WHAT TO DO IF IMMIGRATION COMES  
TO YOUR WORKPLACE

President Trump’s attack on immigrants affects immigrant workers and 
employers. This guide explains:

	the most common immigration actions affecting employers,
	recommendations for how employers can prepare,
	employers’ rights and responsibilities, and 
	what employers can do after an Immigration and Customs 			 
Enforcement (ICE) action.  

Important! This guide is general information. It is not legal 
advice. It is not tailored to your situation. Talk to an immigration 
lawyer for advice in your case.  

WHAT EMPLOYERS CAN DO IF IMMIGRATION  
COMES TO A WORKPLACE
Immigration agents may come to your workplace for a Form I-9 audit; a raid; or to detain 
specific people.

What is a Form I-9 Audit?
{{ A Form I-9 audit is when ICE comes to your business to check if you followed the rules for Form I-9.
{{ Form I-9 confirms a worker’s identity and authorization to work in the U.S. 

Employer I-9 Requirements 
{{ Form I-9 is required for all new employees. 
{{ You must keep I-9 forms on file for 3 years after hiring or 1 year after the worker’s last day of 

work, whichever is later. 
{{ Do not ask a worker to fill out Form I-9 more than once unless their work permit is about to expire or 

you have another valid, legal reason. 
{{ Note: You do not have to keep copies of a worker’s ID or work authorization documents. 

If the Audit Does Not Go Well . . .
{{ If ICE decides you did not follow the Form I-9 rules, you may face:

o	 An order to stop hiring people without valid work permits.
o	 Civil and criminal fines and penalties.

{{ Learn more about Form I-9 in the Handbook for Employers at https://www.uscis.gov/sites/ 
default/files/files/form/m-274.pdf. 



What Is an ICE Raid?
{{ ICE agents go to a worksite without warning 

as part of an investigation into an employer. 
{{ ICE agents are not police officers. But their 

uniforms may say “Police” or “Federal Agent.” 
They may carry guns. Sometimes local police 
officers go with ICE agents on ICE raids.

What if ICE Wants to Detain a 
Specific Worker?
{{ ICE agents may come to your business to try 

to find a particular person (or people). While 
they are there, they may try to question, 
detain, and even arrest other people.

HOW EMPLOYERS 
CAN PREPARE FOR ICE 
ACTIONS
1.	Make a Written Response Plan 

Ahead of Time
{{ Talk to other businesses or business 

associations. Ask what they are doing to 
prepare. 

{{ Make a plan that works for you.
{{ Practice – just like a fire drill. You will be more prepared if you know what to say and do.
{{ Connect with immigration response networks in your area. They provide support with family, legal, 

financial, and media concerns if immigration agents come to your business.

2.	Train Your Staff to NOT TALK to ICE Agents
{{ Train all workers to NOT allow ICE agents to enter your workplace. 
{{ A worker can say, “I can’t give you permission to enter. You must speak with my employer.”
{{ Train all workers to NOT interact with ICE agents. If ICE agents have questions or requests, workers 

should say nothing, or say, “You are not allowed to enter. Talk to my employer.”

3.	Know Your Rights!
Employers have rights when ICE goes to a business. ICE agents do not always have a right to enter 
your business, stop or arrest your workers, or take documents.
Work with a community or legal group to arrange a “Know Your Rights” training for you and your staff 
and pay your staff for the time they spend in training.



WHAT EMPLOYERS SHOULD DO WHEN ICE ARRIVES
For Public Areas
{{ Anyone – including ICE agents – can enter public areas of your business without permission. 
{{ Public areas include a dining area in a restaurant; parking lot; lobby or waiting area. 
{{ Being in a public area does NOT give ICE the authority to stop, question, or arrest  

just anyone.
{{ No one can enter a private area of your business without your permission or a  

judicial warrant.

TIP: To show that some areas are private, mark them with a “Private” sign, keep the doors closed or 
locked, and have a policy that visitors and the public cannot enter those areas without permission.

For Private Areas
{{ Immigration agents can enter a private area ONLY IF they have a judicial warrant. 
{{ A judicial warrant must be signed by a judge and say “U.S. District Court” or  

a State Court at the top.  
{{ Without a judicial warrant, ICE agents need YOUR permission to enter private areas of  

your business. 
{{ If ICE agents try to enter a private area, you should say: “This is a private area. You cannot enter 

without a judicial warrant signed by a judge. Do you have a judicial warrant?”
{{ If ICE agents tell you that they have a judicial warrant, ask for a copy and read it.  
{{ Sometimes, ICE agents try to use an administrative warrant to enter. But an administrative warrant 

does NOT allow agents to enter private areas without your permission. Administrative 
warrants are not from a court. They say “Department of Homeland Security” and are on Forms 
I-200 or I-205. 



During the Raid 
{{ Stay calm! Ask your workers to stay calm, too. Do not run to the exits. This will make things worse 

because ICE agents can say that people who are running are likely violating immigration laws.
{{ When ICE shows you an administrative warrant with an employee’s name on it:

o	 You do NOT have to say if that employee is working on that day or not. 
o	 You do NOT have to take the ICE agents to the employee named on the warrant (even if he 

or she is at work at the time).
{{ Do NOT help ICE agents sort people by their immigration status or the country they are from. 
{{ Watch the agents and see if they are complying with what’s written in the warrant. 
{{ If you or an employee is willing, you should video or record what the ICE agents do at your 

workplace. You may be able to prove the agents violated your rights or your workers’ rights. 

What if ICE Agents Try to Stop, Question, Detain, or Arrest a Worker?
{{ ICE agents may try to stop, question, or even arrest a worker without the proper authority. 
{{ The best way for workers to protect their rights is to stay silent and ask for an attorney. 
{{ Workers do not have to hand over any IDs or papers to ICE. All workers have this right. 
{{ Any information that workers give to ICE can be used against them later.

Immediately After the Raid 
{{ Write or record these things after ICE leaves:

o	 How many ICE agents were present (inside and outside)?
o	 How were the agents dressed? How were they armed? 
o	 Did the agents make you or your workers believe you could not move or leave?
o	 Did the agents mistreat anyone? If yes, how?

{{ Notify the employees’ union.
{{ If ICE arrests any of your workers, ask the ICE agents where they are being taken. This information 

will help the worker’s family and lawyer find the person.

What to Do in an I-9 Audit
When ICE notifies you that there will be a Form I-9 audit, contact an immigration lawyer. Also notify 
your workers and their union representative about the audit.

{{ The law gives you 3 work days to produce your I-9 Forms. Do not provide your documents early.  
{{ You have the right to speak to your lawyer before answering questions or signing ICE documents.
{{ Allow your employees to have coworkers or union representatives present when discussing I-9 audits.
{{ After reviewing the I-9 forms, ICE may find some employees are not authorized to work. If that 

happens, ICE will give you 10 days to provide valid work authorization for these employees. If you 
can’t provide the documents by that time, you will be told to end their employment.

{{ If this happens, you must notify the affected workers of the audit. 
{{ Ask ICE for more time. This will give affected workers more time to talk to an immigration lawyer. 
{{ If your workers belong to a union, you may need to provide copies of the audit documents to the 

union and work with the union as you respond to the audit.



What to Do After an ICE Raid 
or I-9 Audit
After an ICE raid or I-9 audit, one or more 
of your workers may face deportation or 
be unable to return to work. This could 
impact your business and the morale of 
your workers. 

Here is what you can do to provide 
support to your staff and community.

OFFER LEAVE WHILE AFFECTED 
WORKERS APPLY FOR WORK 
AUTHORIZATION

{{ Give affected workers leave while 
they take care of getting their 
papers, or allow them to return to 
their same positions with full seniority 
and benefits once they provide their 
authorization papers.

PAY OWED WAGES & BENEFITS 
PROMPTLY

{{ Pay workers any owed wages and 
any accrued benefits as soon as 
possible when employment ends.

{{ Make sure you follow the 
requirements of federal and state 
labor laws. 

PROVIDE SEPARATION PAY TO 
WORKERS WHO CANNOT RETURN 
TO WORK

{{ Workers who are not able to return to work will need money to support themselves and their 
families. They may need to pay for legal assistance. 

{{ If you do not have a separation pay policy, consider giving extra funds to workers in this 
situation.

CONTRIBUTE TO AN IMMIGRATION LEGAL FUND

{{ An employee facing deportation will need a good lawyer, and may get the option to be free on 
bond until their hearing. That means they can stay with their families and communities during 
this time. 

{{ They may need your help and their co-workers’ help to raise money for the lawyer or bond.
{{ You can contribute to an immigration legal fund for this purpose. Or you can set one up.

PROVIDE A REFERENCE TO WORKERS FOR FUTURE JOBS

{{ Let your workers know you can provide a reference to their potential future employers.



STAY CONNECTED TO YOUR COMMUNITY’S IMMIGRATION RESPONSE EFFORTS

{{ Community organizations and lawyers often organize a response to a workplace raid or other 
immigration actions. 

{{ A community’s response may include fundraising for legal defense and help for an  
individual’s family.

{{ Employers and workers can find support, guidance, and useful information by staying connected 
to community response efforts.

BEFORE AN IMMIGRATION ACTION

�� Find a qualified immigration lawyer now – before anything happens. 
�� Make a written Response Plan. Practice your plan with your workers.  

Practice what to say, what to do. 
�� Provide a Know-Your-Rights training for all your staff.
�� Train your staff:  

-- Do NOT run away if ICE agents show up. Running away could give ICE  
a legal reason to arrest workers.
-- Do NOT give ICE agents permission to enter your workplace. 
-- Do NOT answer questions or give any information. 

�� You and your workers have the right to stay silent and to ask to talk to  
a lawyer. 

�� Give your workers a list of lawyers or organizations that can provide high quality, free, 
or low-cost immigration legal advice for them and their families.

�� Connect with an immigration response network in your area.



DURING AN IMMIGRATION ACTION

�� If ICE agents enter a public area of your business, say: “I am the employer.  
You cannot go to other areas of the workplace without my permission.” 

�� If ICE agents try to enter a private area, say: “This is a private area.  
You cannot enter without a judicial warrant signed by a judge. Do you have  
a judicial warrant?”

�� Encourage your staff to video or take photos during an immigration action  
(if they are willing).

�� If the agents have a judicial warrant signed by a judge, ask for a copy and read it. 
Make a copy if you can.  

�� Watch the agents carefully. Keep track of what they do. See if they are following what 
is written on the warrant. For example, the warrant may limit the areas the agents can 
search. 

�� If ICE agents try to question you or your workers, remind your workers they have a 
right to stay silent and to ask for a lawyer. 

�� When immigration agents leave, record or write down everything you saw.  
This will help you remember the details when you talk to a lawyer later.

For more information, contact Haeyoung Yoon at hyoon@nelp.org or Laura Huizar at  
lhuizar@nelp.org at the National Employment Law Project or Jessie Hahn at hahn@nilc.org  
at the National Immigration Law Center. 

3450 Wilshire Blvd. #108-62 
Los Angeles, CA 90010
T (213) 639-3900
F (213) 639-3911

75 Maiden Ln, #601 
New York, NY 10038
T (212) 285-3025
F (212) 285-3044



When it comes to an immigration worksite 
raid, preparation is critical. Even if you 
are meticulous in confirming the work 
authorization of all of your employees, 
Immigration and Customs Enforcement 
(ICE) could investigate your workplace in 
connection with a lead or complaint, or 
based on other factors. If you do not have a 
worksite enforcement action plan in place, 
consult with your immigration attorney or 
seek the advice of a qualified immigration 
attorney so that in the event ICE makes an 
unannounced visit, you and your employees 
are ready. But in the meantime, if ICE 
comes to your work place, be aware of the 
following:

•  �Call Your Lawyer. When ICE arrives 
at your worksite, call your lawyer 
immediately. The receptionist or 
company representative should tell 
the officers, “Our company policy is to 
call our lawyer and I’m doing that now.” 
Your lawyer may be able to come to the 
worksite quickly to assist or speak to the 
ICE officers over the phone. 

ºº �If your employees are detained or taken 
into custody, be sure that their families 
are contacted and any money owed to 
the employees is paid.

•  �Post-Raid Issues. The investigation does 
not end after ICE leaves the premises. 
ICE and the U.S. Attorney will thoroughly 
review the items seized during the 
raid and the investigation, including 
undercover surveillance, can continue for 
many months. 

ICE is not the only law enforcement agency 
that can visit or conduct an enforcement 
action against your worksite. The 
Department of Labor may also conduct an 
investigation, and in some jurisdictions, state 
and local police can act on behalf of ICE in an 
operation. For more information about your 
rights and responsibilities as an employer in 
the event of an ICE raid or other enforcement 
action or investigation at your work place, 
speak to a qualified immigration lawyer. 

Visit the American Immigration Lawyers 
Association and the American Immigration 
Council websites for more information, and 
go to www.ailalawyer.org to connect with a 
lawyer in your area.  

The contents of this document do not constitute legal advice.

ºº �Do not hide employees or assist 
them in leaving the premises. Do not 
provide false or misleading information, 
falsely deny the presence of named 
employees, or shred documents.

ºº �Don’t forget the health and welfare 
of your employees. Enforcement 
actions can sometimes last for hours. 
If an employee requires medication 
or medical attention or if employees 
have children who need to be picked 
up from school, communicate these 
concerns to the ICE officers.

•  �Employees Have the Right to Remain 
Silent and the Right to an Attorney. Ask if 
your employees are free to leave. If they 
are not free to leave, they have a right 
to an attorney. Though you should not 
instruct your employees to refuse to speak 
to ICE, they also have the right to remain 
silent and do not need to answer any 
questions. 

ºº �Your employees do not need to answer 
questions about their immigration 
status, where they were born, or how 
they entered the United States. They 
may exercise their right to remain silent 
and may ask to speak to an attorney. 

ºº �If ICE tries to determine your 
employees’ immigration status 
by asking them to stand in groups 
according to status, they do not have to 
move, or they can move to an area that 
is not designated for a particular group.

ºº �They may also refuse to show identity 
documents that disclose their country 
of nationality or citizenship.

ICE Worksite 
Raid: Employer 
Rights and 
Responsibilities

www.americanimmigrationcouncil.org

www.aila.org

http://www.ailalawyer.org/
http://www.ailalawyer.org/
http://www.aila.org/
http://www.aila.org/
https://www.americanimmigrationcouncil.org/
https://www.americanimmigrationcouncil.org/
http://www.ailalawyer.org
http://www.americanimmigrationcouncil.org
http://www.aila.org


ºº �Object to a search outside the scope 
of the warrant. Do not engage in a 
debate or argument with the agent 
about the scope of the warrant. Simply 
present your objection to the agent 
and make note of it.

ºº �Protect privileged materials. 	

   �If agents wish to examine 
documents designated as attorney-
client privileged material (such 
as letters or memoranda to or 
from counsel), tell them they are 
privileged and request that attorney-
client documents not be inspected 
by the agents until you are able to 
speak to your attorney.

   ��If agents insist on seizing such 
documents, you cannot prevent 
them from doing so. If such 
documents are seized, try to 
record in your notes exactly which 
documents were taken by the 
agents.

ºº �Ask for a copy of the list of items 
seized during the search. The agents 
are required to provide this inventory 
to you.

ºº �Company representatives should not 
give any statements to ICE agents or 
allow themselves to be interrogated 
before consulting with an attorney.

ºº �You may inform employees that they 
may choose whether or not to talk 
with ICE, but do not direct them 
to refuse to speak to agents when 
questioned.

•  �Scope of Operation. Immigration officers 
are free to enter any public areas of your 
work place, but must have a valid search 
warrant or your consent to enter non-
public areas. 

ºº �A valid warrant must be signed and 
dated by a judge. It will include a 
time frame within which the search 
must be conducted, a description of 
the premises to be searched, and a 
list of items to be searched for and 
seized (e.g., payroll records, employee 
identification documents, I-9 forms, SSA 
correspondence, etc.) 

ºº �An agent will serve the search 
warrant on a receptionist or company 
representative and alert other agents 
to enter.

ºº �Your company can accept the warrant 
but not consent to the search. If you do 
not consent to the search, the search 
will proceed but you can later challenge 
it if there are grounds to do so.

ºº �Depending on the type of business, 
ICE may demand that equipment be 
shut down and that no one leave the 
premises without permission.

ºº �ICE may move employees into a 
contained area for questioning.

ºº �While some agents question employees, 
others will likely execute the search and 
seizure of items listed in the warrant.

•  �Employer Rights and Responsibilities. 
Employers have a number of rights and 
responsibilities during an ICE worksite raid:

ºº �If a search warrant is presented, 
examine it to ensure that it is signed by 
the court, that it is being served within 
the permitted time frame, and that 
the search is within the scope of the 
warrant – the area to be searched and 
the items to be seized. Be sure to send 
a copy of the warrant to your attorney.

ºº �Write down the name of the 
supervising ICE agent and the name of 
the U.S. attorney assigned to the case.

ºº �Have at least one company 
representative follow each agent 
around the facility. The employee may 
take notes or videotape the officer. 
Note any items seized and ask if copies 
can be made before they are taken. If 
ICE does not agree, you can obtain 
copies later.

ºº �If agents presented a valid search 
warrant and want access to locked 
facilities, unlock them.

ºº �Request reasonable accommodations 
as necessary. If agents insist on 
seizing something that is vital to your 
operation, explain why it is vital and ask 
for permission to photocopy it before 
the original is seized. Reasonable 
requests are usually granted.

ºº �Do not block or interfere with ICE 
activities or the agents. However, you 
do not have to give the agents access to 
non-public areas if they did not present 
a valid search warrant.

©2017 American Immigration Lawyers Association #AILAStandsWithImmigrants





 
 
 

 
 
 

2 

ICE and CBP’s power to enforce immigration law —referred to in this fact sheet as 
“immigration enforcement power” — is limited by our Fourth Amendment constitutional right 
to be free from unreasonable searches and seizures of persons or objects.2  Under the Fourth 
Amendment, a search or seizure against you is unreasonable if you had a reasonable expectation 
of privacy in the area searched or items seized.3 You had a reasonable expectation of privacy if, 
at the time of the search, (1) you had an actual (subjective) expectation of privacy in the place 
or things searched, and (2) your expectation was one that society recognizes as (objectively) 
reasonable.4  
 
The prime example of a place where a person has a reasonable expectation of privacy is their 
own home. Our legal system acknowledges that people would expect privacy in their own 
homes and that society would recognize such an expectation as a reasonable one. Conversely, 
our legal system does not find that a person has a reasonable expectation of privacy in public 
areas or places accessible by members of the public. 
 
The Fourth Amendment also places restrictions on “immigration subpoena power,” which is 
the power immigration agencies have to gather physical evidence or testimony from individuals 
for their immigration investigations. Under the Fourth Amendment, to be legally valid an 
immigration subpoena must not be unreasonable. This means that immigration subpoenas, 
which are formal written requests for information or witness testimony, must be tailored in 
scope, relevant, and clear in describing what specific information is being sought, why the 
request is being made, and for what purpose.5 
 
Thus, the Fourth Amendment functions as an important limit on both immigration 
enforcement power and immigration subpoena power. Still, immigration agencies continue to 
test the limits of Fourth Amendment protections by seeking new ways to conduct enforcement 
activity and compel people to hand over sensitive information. Their most common forms of 
doing so are through the increased use of immigration warrants and immigration subpoenas 
and by inducing consent by presenting warrants or subpoenas to the people they’re targeting 
for enforcement. 
 
 

 
2 U.S. CONST. amend. IV. (“The right of the people to be secure in their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be violated.”). 
3 Katz v. United States, 389 U.S. 347 (1967). 
4 Id. 
5 Under the Fourth Amendment’s reasonable requirement standard for administrative subpoenas, an immigration 
subpoena may not be overbroad in scope, irrelevant and improper in purpose, or ambiguous such that compliance is 
unreasonably burdensome. See v. City of Seattle, 387 U.S. 541, 544 (1967) (“[T]he subpoena [must] be sufficiently 
limited in scope, relevant in purpose, and specific in directive so that compliance will not be unreasonably 
burdensome”). 
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Distinguishing Between a Warrant and a Subpoena Generally.  
 
Because compliance with a either a warrant or a subpoena requires different action steps and 
different time/deadlines apply to each, upon receiving or being served with a document from 
ICE or CBP or USCIS, it is important to determine (1) what the received/served document 
actually is and (2) whether the document is judicially enforceable such that compliance with it 
is required. For guidelines on what your rights are and what to do if ICE or immigration authorities 
come to your home or business with one of these documents, see “How to Respond if ICE, CBP, or 
USCIS Comes to Your Door with a ‘Warrant’ or ‘Subpoena,’” below. 
 
To determine what type of document you received, first scan the document for the word 
“warrant” or “subpoena”; usually, the document will be titled or labeled as one or the other. 
(Samples of each of these documents are included as appendices to this fact sheet.) Also, skim 
through the document to confirm whether its content matches what the document claims to be 
in its title. If the document seems to generally authorize the officer or agent from ICE or CBP to 
conduct a search or make an arrest, the document is likely a warrant. If the document says that 
a person must appear in court at some later date to give testimony as a witness or that a person 
must produce or hand over certain papers, forms, materials, information, etc., then the 
document is likely a subpoena. 
 
After determining whether the document is either a warrant or a subpoena, try to ascertain 
whether the document is a judicial warrant or subpoena that must be complied with or whether 
it is an administrative warrant or subpoena, which is not immediately enforceable. 
 

Distinguishing Between a Judicial Warrant/Subpoena and an Immigration 
Warrant/Subpoena.  
 

Judicial Warrant v. Immigration Warrant 
 
An immigration officer from ICE or CBP may not enter any nonpublic areas—or areas that are 
not freely accessible to the public and hence carry a higher expectation of privacy—without a 
valid judicial warrant or consent to enter. An immigration warrant is not the same as a judicial 
warrant; an immigration warrant does not authorize a search of nonpublic areas. If an ICE or 
any other immigration agency officer comes to your address demanding entry to search your 

Compliance 
required? 

Yes — always if it is a valid judicial 
subpoena 

No. Compliance is not required 
unless a separate and additional 
judicial court order requires 
compliance with the subpoena. 
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APPENDICES 

Appendix A: Sample Judicial Warrant – AO 93 (Rev. 11/13) Search and Seizure Warrant 

Appendix B: Sample Immigration (DHS) Warrant – Form I-200 (Rev. 09/16) 

Appendix C: Sample Judicial Subpoena – AO 88B (Rev. 02/14) Subpoena to Produce   
  Documents, Information, or Objects or to Permit Inspection of Premises in 
  a Civil Action 

Appendix D: Sample Immigration Subpoena – DHS Form I-138 (6/09) 

Appendix E: PowerPoint Slides: Judicial Warrants v. Immigration Warrants & Judicial 
 Subpoenas v. Immigration Subpoenas 
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Appendix A:  Sample Judicial Warrant – AO 93 (Rev. 11/13) Search and Seizure Warrant 
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Appendix B: Sample Immigration (DHS) Warrant – Form I-200 (Rev. 09/16) 
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Appendix C: Sample Judicial Subpoena – AO 88B (Rev. 02/14) Subpoena to Produce Documents, 
Information, or Objects or to Permit Inspection of Premises in a Civil Action  
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Appendix D: Sample Immigration Subpoena – DHS Form I-138 (6/09) 

 

 

  






