Ethics in Family Law ADR
Family Law Track (Salon C)

Most family law practitioners spend a substantial part of their practice in Alternative
Dispute Resolution. Learn the specific ethics considerations when practicing in this area as
a mediator, arbitrator, parenting coordinator, or attorney representing clients in Alternative
Dispute Resolution.



Stay in Your Own Lane:

The Ethics of a Mediator Preparing
a Marital Settlement Agreement




ABA
Standing

Committee on
Mediation

It is permissible for an attorney-mediator to
draft a Marital Settlement Agreement ONLY IF
they advise the parties in writing to seek
separate attorney review.

If a non-attorney mediator includes provisions
in the nature of boilerplate language, it
constitutes the unauthorized practice of law.




RPC 1.12 - Former J udge, Arbitrator, Mediator
or Other Third-Party Neutral or Law Clerk

(a) Except as state in paragraph (c), a lawyer shall not represent anyone
in connection with a matter in which the lawyer participated personally
and substantially as a judge or other adjudicative officer, arbitrator,
mediator or other third-party neutral or law clerk to such a person,
unless all parties to the proceeding have given consent, confirmed in
writing.




RPC 2.4 — Lawyer Serving as a Third-Party Neutral

(a)A lawyer serves as a third-party neutral when the lawyer assists two or more persons
who are not clients of the lawyer to reach a resolution of a dispute or other matter that
has arisen between them. Service as a third-party neutral may include service as an
arbitrator, mediator, or in such other capacity as will enable the lawyer to assist the
parties to resolve the matter.

(b)A lawyer serving as a third-party neutral shall inform the parties that the lawyer is not
representing them. When the lawyer knows or reasonably should know that a party does
not understand the lawyer’s role in the matter, the lawyer shall explain the difference
between the lawyer’s role as a third-party neutral and a lawyer’s role as one who
represents a client.




Notice to the Bar

Standards of Conduct for Mediators in Court-
Connected Programs

lll. Conflicts of Interest: A mediator must disclose all actual and potential conflicts
of interest reasonably known to the mediator. After disclosure, the mediator may
proceed with the mediation only if all parties consent to mediate. Nonetheless, if
mediator believes that the conflict of interest casts doubt on the integrity of the
mediation process, the mediator shall decline to proceed.

B. (2) Unrelated Matters: A mediator who has served as a third party neutral, or
any professional member of that mediator’s firm/office, shall not subsequently
represent or provide professional services for any party to the mediation
proceeding in any unrelated matter for a period of six months, unless all parties
consent after full disclosure.




RPC 1.12 Former Judge, Arbitrator, Mediator or Other Third-Party Neutral or
Law Clerk

(a) Except as stated in paragraph (c), a lawyer shall not represent anyone in
connection with a matter in which the lawyer participated personally and substantially as
a judge or other adjudicative officer, arbitrator, mediator or other third-party neutral, or
law clerk to such a person, unless all parties to the proceeding have given consent,
confirmed in writing.

(b) If a lawyer is disqualified by paragraph (a), no lawyer in a firm with which that
lawyer is associated may knowingly undertake or continue representation in the matter
unless:

(1) the disqualified lawyer is timely screened from any participation in the
matter and is apportioned no part of the fee therefrom; and

(2) written notice is promptly given to the parties and any appropriate
tribunal to enable them to ascertain compliance with the provisions of this Rule.

(c) A lawyer shall not negotiate for employment with any person who is involved
as a party or as an attorney for a party in a matter in which the lawyer is participating
personally and substantially as a judge or other adjudicative officer, arbitrator, mediator,
or other third-party neutral. A lawyer serving as law clerk to such a person may
negotiate for employment with a party or attorney involved in a matter in which the law
clerk is participating personally and substantially, but only after the lawyer has notified
the person to whom the lawyer is serving as law clerk.

(d) An arbitrator selected by a party in a multi-member arbitration panel is not
prohibited from subsequently representing that party.

Note; Adopted July 12, 1984 to be effective September 10, 1984; caption and paragraph (a) amended,
new paragraph (b) adopted, former paragraphs (b) and (c) amended and redesignated as paragraphs (c)
and (d) November 17, 2003 to be effective January 1, 2004.

RPC 113 Organization as the Client

(a) A lawyer employed or retained to represent an organization represents the
organization as distinct from its directors, officers, employees, members, shareholders
or other constituents. For the purposes of RPC 4.2 and 4.3, however, the organization's
lawyer shall be deemed to represent not only the organizational entity but also the
members of its litigation control group. Members of the litigation control group shall be
deemed to include current agents and employees responsible for, or significantly
involved in, the determination of the organization's legal position in the matter whether
or not in litigation, provided, however, that "significant involvement” requires
involvement greater, and other than, the supplying of factual information or data
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{b) When the lawyer knows or reasonably should know that the evaluation is
likely to affect the client's interests materially and adversely, the lawyer shall not provide
the evaluation unless:

(1) the lawyer describes the conditions of the evaluation to the client, in
writing, including disclosure of information otherwise protected by RPC 1.6;

(2) the lawyer consults with the client; and
(3) the client gives informed consent.

(c) Except as disclosure is authorized in connection with a report of an
evaluation, information relating to the evaluation is otherwise protected by RPC 1.6.

(d) In reporting an evaluation, the lawyer shall indicate any material limitations
that were imposed on the scope of the inquiry or on the disclosure of information.

Note: Adopted July 12, 1984 to be effective September 10, 1984; paragraph (a) amended and
redesignated as paragraphs (a) and {b), former paragraph (b} redesignated as paragraph (d), and
paragraph (c) amended November 17, 2003 to be effective January 1, 2004.

RPC 2.4 Lawyer Serving as Third-Party Neutral

(a) A lawyer serves as a third-party neutral when the lawyer assists two or more
persons who are not clients of the lawyer to reach a resolution of a dispute or other
matter that has arisen between them. Service as a third-party neutral may include
service as an arbitrator, a mediator, or in such other capacity as will enable the lawyer
to assist the parties to resolve the matter.

(b) A lawyer serving as a third-party neutral shall inform the parties that the
tawyer is not representing them. When the lawyer knows or reasonably should know
that a party does not understand the lawyer's role in the matter, the lawyer shall explain
the difference between the lawyer's role as a third-party neutral and a lawyer's role as
one who represents a client.

Note: Adopted November 17, 2003 to be effective January 1, 2004.

RPC 3.1 Meritorious Claims and Contentions

A lawyer shall not bring or defend a proceeding, nor assert or controvert an issue
therein unless the lawyer knows or reasonably believes that there is a basis in law and
fact for doing so that is not frivolous, which includes a good faith argument for an
extension, modification, or reversal of existing law, or the establishment of new law. A
lawyer for the defendant in a criminal proceeding, or the respondent in a proceeding
that could result in incarceration, may nevertheless so defend the proceeding as to
require that every element of the case be established.
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Reid v. Kroll

Superior Court of Massachusetts, At Middlesex
November 29, 2021, Decided
CIVIL ACTION No. 2181CV00769

Reporter
2021 Mass. Super. LEXIS 501 *; 2021 WL 5711257

JOHN REID, Plaintiffs vs. STANLEY KROLL, ET AL., Defendants

Case Summary

Overview

HOLDINGS: [1]-The complaint sufficiently alleged a mediator provided legal advice in violation of Mass. Sup. Jud.
Ct. R. 1:18, Unif. Dips. Resol. R. 9(c)(iv) when he produced a joint divorce settlement agreement because the
agreement involved concepts and legalese that had to be explained by a lawyer familiar with the area of practice
and the clients relied upon it during a probate court action; [2]-The mediator's attempts to limit liability were violative
of public policy and ineffective pursuant to Mass. R. Prof. C. 1.8(h)(1) because the limitations on waiver in the
agreement had no legal effect given that the complaint sufficiently pleaded the mediator engaged in dual or joint
representation in the divorce action.

QOutcome
Motion denied.

Judges: [*1] James Budreau, Associate Justice.

Opinion by: James Budreau

Opinion

MEMORANDUM OF DECISION AND ORDER ON DEFENDANTS' MOTION TO DISMISS

The Defendants have filed a Motion to Dismiss pursuant to Mass.R.Civ.P._12(b)(6) seeking to dismiss Counts | and
Il. The Plaintiff alleges that he is entitled to damages caused by a poorly drafted joint divorce settlement agreement
that ultimately allowed his spouse to collect alimony through a modification despite the original intent by the parties
to collectively waive alimony. At the core of his complaint, Plaintiff alleges that Defendant Stanley Kroll drafted this
settlement agreement in his capacity as a lawyer. Defendant Kroll responds that he drafted this agreement as part
of a mediation where the Plaintiff agreed to hold the Defendants harmless for any drafting mistakes and
acknowledged that Defendant Kroll was not representing the divorcing couple in his legal capacity. The Plaintiff's
Complaint attaches a number of documents that were reviewed and considered by this Court.

DISCUSSION

Defendants' Motion to Dismiss raises interesting questions about when a mediator, who is also a lawyer, crosses
the line from merely being a mediator to providing legal advice to a client. Did the Defendant [*2] cross that line by
drafting a complex legal separation agreement to settle the Plaintiffs divorce action with his wife, who is a nonparty.
Are the "hold harmless" provisions and declarations that the Defendant was not acling as a lawyer effective if a
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mediator switches hats to a lawyer and provides legal advice to the couple seeking a divorce. These issues will be
discussed in more detail below.

| Motion to Dismiss Standard

The Defendants have moved to dismiss both of the Plaintiff's negligence claims pursuant to Mass. R. Civ, P.

12(b)(6). To survive a motion to dismiss under Rule 12{b}{6), a complaint must contain "factual 'allegations plausibly
suggesting {not merely consistent with)' an entitlement to relief . " lannacchino v. Ford Motor Co., 451 Mass.
623, 636, 888 N.E 2d 879 (2008) (quoting Bell Atl. Comp. v. Twomblz, 550 U.S. 544, 557, 127 S. Ct. 1955, 167 L.
Ed. 2d 928 (2007)}. "The allegations must be more than 'mere labels and conclusions,” and must 'raise a right to
relief above the speculative level." Buffalo-Water 1, LLC v. Fidelity Real Estate Co., LLC, 481 Mass. 13, 17, 111
N.E. 3d 266 (2018) (quoting Galiasfro v. Mortgage Elec. Registration Sys., Inc., 467 Mass. 160, 165, 4 N.E.3d 270
(2014)). The Court's review is limited to the factual allegations of the complaint and facts contained within any
attached exhibits, see Eigerman v: Putnam invs., Inc., 450 Mass. 281, 285 n.6, 877 N.E.2d 1258 (2007), as well as
any matters of public record and documents relied upon in the complaint itself. See Marram v. Kobrick Offshore
Fund, Ltd., 442 Mass. 43, 45 n.4, 809 N.E.2d 1017 (2004}, Schaer v. Brandeis Univ., 432 Mass 474, 477 735
N.E.2d 373 {2000). The Court must “accept as true the factual allegations in the complaint and the attached
exhibits, [and)] draw all reascnable [*3] inferences in the plaintiffs favor . . .." Buffalo-Water 1, LLC, 481 Mass. af
17.

Il Analysis

The Defendants' Motion raises interesting questions about when a mediator, who is also a lawyer, crosses the line
from merely being a mediator to providing legal advice to a client. The Plaintiff alleges in his Amended Complaint
that Defendant Kroll acted as both a mediator and lawyer throughout but critically clearly crossed the line into his
capacity solely as a lawyer when drafting a complex legal separation agreement for Plaintiffs divorce action with his
wife, who is a nonparty. The Plaintiff alleges that the Defendant agreed to draft this separation agreement and then
*file a joint petition for divorce with the probate Court to effectuate their divorce." See Amended Complaint, Para 8.
The Plaintiff further alleges that the Defendant Kroll drafted this separation agreement solely in his capacity as a

lawyer.

A mediator is not permitted to "provide legal advice, counseling, or other professional services in connection with

the dispute resolution process,” even if that individual is an attorney. Rule (9)(c)(iv} of the Uniform Rules of Dispute

Resoclution (URDR), The Supreme Judicial Court has found that a lawyer is not practicing law when providing [*4]

mediation as long as his/her conduct is consistent with the URDR. See In re Boft, 462 Mass. 430, 434, 969 N.E.2d

165 (2012). Supreme Court Rule 1:18, which governs mediators, defines the mediation process as follows:
Mediation" means a voluntary, confidential process in which a neutral is invited or accepted by disputing parties
to assist them in identifying and discussing issues of mutual concern, exploring varicus solutions, and
developing a settlement mutually acceptable to the disputing parties.

S.J.C. Rule 1:18, URDR Rule 2.

Thus, a mediator is not practicing law by definition by simply "developing a settlement agreement.” This begs us to
ask the question: What does this term "developing a settlement agreement” encompass. Are mediators limited to
simply creating a memorandum of understanding between the parties and encouraging them to secure independent
counsel to draft the actual settlement agreement or can they, with the parties' consent, draft the actual settlement
agreement that the parties will depend upon and use in Court. The URDR language is not clear about what
constitutes "developing a settlement agreement” in mediation, but one source of guidance may very well be the
reality that nonlawyer mediators are presumably not permitted to draft a legal separation agreement or contract [*5]
to be used in court since they cannot practice law.

Page 2 of 4
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Whether a particular activity constitutes the practice of law is fact specific. Matter of Shoe Mfrs Protective Assin.
295 Mass. 369, 372, 3 N.E.2d 746 (1936). See Bolt 462 Mass. af 432 ("Whether a particular activity constitutes the
practice of law 'must be decided upon its own particular facts™). While a comprehensive definition would be
impossible to frame what constitutes "the practice of law", in general, it consists of:
[DJirecting and managing the enforcement of legal claims and the establishment of the legal rights of others,
where it is necessary to form and to act upon opinions as to what those rights are and as to the legal methods
which must be adopted to enforce them, the practice of giving or furnishing legal advice as to such rights and
methods and the practice, as an occupation, of drafting documents by which such rights are created, modified,
surrendered or secured ....

Shoe Mirs Protective Ass'n, 295 Mass. at 372.

Based upon the well pleaded allegations in the Plaintiffs Amended Complaint, this Court finds that drafting a
settlement agreement, such as the one done here, where it was understood that the clients would rely upon its use
to secure rights during a Probate Court action, constitutes the practice of law. The Separation Agreement
("Agreement"} at [*6] issue here is not a document that nonlawyer mediator could or should produce. It involves
concepts and legalese that must be explained by a lawyer familiar with this area of practice. See Amended
Complaint, Exhibit B. The Amended Complaint, therefore, sufficiently alleges that Defendant Kroll provided legal
advice in producing this Agreement and the Plaintiff and his wife jointly relied upon that legal advice when filing it in
Probate Court.

The Defendants argue that this allegation is false and is refuted by other documents and written agreements. The
fact that the alleged attorney-client agreement is not in writing is not dispositive. See Devaux v. Am Home Ins. Co.
387 Mass 814, 817-818, 444 N.E.2d 355 (1983) Nor is the fact that the parties have presented conflicting evidence
about whether a separate agreement existed. This Court must take the facts pleaded in the Plaintiff's complaint as
true together with all reasonable inferences that can be drawn from those facts and determine whether a cause of
action plausibly lies therein. Spinner v. Nuff, 417 Mass. 549, 550, 631 N.E.2d 542 (1994).

The Defendants also contend that any liability is waived by the Plaintiff given the plethora of agreements by the
Plaintiff that he would hold the Defendants harmless in defendant Kroll's capacity as a mediator. This unwritten [*7]
attorney-client agreement is, however, substantively different than the mediation agreement. See Amended
Complaint Exhibit A ("Consent to Mediate"). The mediation agreement's limitation provisions, which apply to
Defendant Kroll's role as a mediator, do not extend to the additional unwritten attorney client agreement alleged
here.

The Defendants pivot and argue that the Separation Agreement itself contains provisions that limit Defendant Kroll's
liability and give the parties notice that he was not acting as a lawyer at any point during this process. First of all,
these proclamations of "no legal advice" are contradicted by Defendant Kroll's conduct where he clearly provided
legal advice and services by drafting this Separation Agreement.

Second, and equally problematic, is the conflict that Defendant Kroll's representation raises given the adversarial
nature of a divorce. The Professional Code of Conduct prohibits limitations on liability in joint representation
presumably for this very reason. See Mass. R. Prof. C. 1.8(h}{1)("A lawyer shall not make an agreement
prospectively limiting the lawyer's liability to a client for malpractice unless the client is independently represented in
making the agreement”). [*8] There are also questions about whether the mediator compromises his appearance
of independence upon switching to the lawyer role as Defendant Kroll purportedly did here. The limitations on
waiver as expressed in the Separation Agreement have no legal effect given that the Amended Complaint
sufficiently pleaded that Defendant Kroll engaged in dual or joint representation in a divorce action.!

1while Defendant Kroll responds that he did not file the Petition for Divorce and did not enter an appearance, this is a question
better addressed to a jury. For purposes of a Motion to Dismiss, these allegations would not change the conclusions by this
Court as the Plaintiff has pleaded that the parlies entered into an attorney-client relationship before the Separation Agreemant

Page 3 of 4
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In summary, the Plaintiff has sufficiently pleaded in his Amended Complaint that an attorney-client relationship
existed between Defendant Kroll, the Plaintiff and his prior wife, separate and distinct form the mediation
agreement. Consequently, Defendant Kroll had a duty to furnish said legal services, which included the drafting of
the Separation Agreement and any related advice given to the divorcing couple, competently. The Plaintiff has
sufficiently pleaded that Defendant Kroll breached that duty by negligently drafting this Agreement, which the
Plaintiff relied upon to his detriment. Given the joint legal representation, any attempts to limit liability by Defendant
Kroll are violative of public policy and ineffective pursuant to Mass. R. Prof. C. 1.8{h)(1).

This Court finds that Plaintiff's allegations plausibly suggest [*9] an entitlement to relief for both Counts.
Motion is DENIED.

Date: 11/29/21

/s/ James Budreau

James Budreau

Associate Justice

Superior Court

End of Document

was drafted. Whether Defendant Kroll filed the Petition or entered an appearance in Probate Court do not vitiate the allegations
made in the context of a Rule 12(b}{6) motion.
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ABA SECTION OF DISPUTE RESOLUTION
COMMITTEE ON MEDIATOR ETHICAL GUIDANCE

SODR-2010-1
Questions:

A married couple with one minor child has decided that they would like to get
an uncontested no fault divorce and want joint custody over their minor child. The
parties have decided to jointly retain you as a Mediator to mediate the terms of a
property settlement, custody, and support agreement. The mediation is successful,
and the parties reach an agreement concerning the division of all of their property
and the custody, visitation arrangements, and child support for their minor child.
The parties then want the Mediator to prepare the agreement for them. Neither
party wants to retain his or her own attorney to prepare the agreement or to have
their attorneys review the agreement if prepared by the Mediator.

Question 1A: If the Mediator is a lawyer, should he or she prepare the
agreement under these circumstances and if so, what are the ethical responsibilities
and constraints, if any, that should be considered in connection with the
preparation of the agreement?

Question 1B: What are the Mediator’s ethical duties and responsibilities with
respect to the parties under these circumstances?

Question 1C: Would the ethical considerations be different if the mediation
only involved the division of property and not custody, visitation, and support for
the minor child also?

Question 1D: If the Mediator was not a lawyer, are there any different ethical
considerations that would apply?

Authority Referenced: Model Standards of Conduct for Mediators 2005, Preamble,
Standards I(A), I(A)(2); II(B); I1(C); I1I(A); III(D); IV(A)(1); IV(B); VI(A)(5); VI(A)(8);
VI(C).



Summary:

The Committee answers the posed questions mindful of the specific context of
the inquiry. It posits that the unrepresented parties in a divorce mediation
specifically seek out a lawyer-mediator with the expectation that he or she will
provide substantive drafting services and that the parties will not retain an
attorney to review the mediator’s work product or otherwise advise the parties
about their legal rights. In answering the questions, the Committee does not
endorse any particular style or orientation of the mediator, and it does not analyze
the questions by defining the proposed services as facilitative or evaluative in
nature.

The Committee also notes that the aspirational Model Standards of Practice
for Family and Divorce Mediation (Family Standards) would apply to family law
practitioners. It advises those practitioners to be guided first by the Family
Standards, relevant provisions of which specifically permit certain drafting
activities by family mediators. While it is not within the purview of this Committee
to interpret the Family Standards, the Committee has provided citations in the
footnotes to provisions found in those standards that are parallel to the applicable
provisions of the Model Standards.?!

Question 1A: A lawyer-mediator may act as a “scrivener” to memorialize the
parties’ agreement without adding terms or operative language. A lawyer-mediator
with the experience and training to competently provide additional drafting services
could do so, if done consistent with the Model Standards governing party self-
determination and mediator impartiality. Arguably, before taking on any new role
in the process, the mediator must explain the implications of assuming that role
and get the consent of the parties to provide those services. The mediator should
also advise parties of their right to consult other professionals, including lawyers, to
help them make informed choices.

Question 1B: The Model Standards arguably also permit a lawyer-mediator
to provide legal information to the parties. If, however, the mediator provides legal
advice or performs other tasks typically done by legal counsel, the mediator runs a
serious risk of inappropriately mixing the roles of legal counsel and mediator,
thereby raising ethical issues under the Model Standards. At a minimum, the
lawyer-mediator must disclose the implications of shifting roles and receive consent
from the parties. The lawyer-mediator should also consider legal ethics provisions
governing, among other things, joint representation of legal clients and the
unauthorized practice of law (UPL) in a state in which the lawyer is not licensed.

1 MODEL STANDARDS OF PRACTICE FOR FAMILY AND DIVORCE MEDIATION (2000). The ABA House of
Delegates, the Association of Family and Conciliation Courts, and the Association for Conflict
Resolution approved the Family Standards. Id.



Question 1C: The ethical considerations do not differ under the Model
Standards even if the mediation only involves the division of property.

Question 1D: The Standards would seem to allow a mediator, no matter his
or her profession-of-origin, to act as a simple “scrivener” of the parties’ agreement.
However, given the complexity of divorce-related settlement agreements, the
Committee recognizes that a mediator may likely not act simply as a scrivener in
this context, except perhaps in drafting a parenting plan or a more limited aspect of
the total agreement. Any drafting activity could raise concerns under the law
governing the unauthorized practice of law (UPL) in each state.

Opinion:
A. Introduction.

In answering these questions, the Committee on Mediator Ethical Guidance
(Committee) is applying the Model Standards, as adopted by the American Bar
Association, the American Arbitration Association, and the Association for Conflict
Resolution in 2005. The Committee is not applying any other mandatory or
aspirational codes of ethics adopted by states or by other mediation organizations.

The Committee is not applying local law or codes of conduct for mediators, or
any professional codes of conduct for lawyers that may be relevant,? but it advises
the lawyer-mediator to consider their possible application. At the end of this
opinion, the Committee provides some resources that may assist mediators in
researching these other sources of law. Application of these sources of law to the
questions posed is beyond the jurisdiction of this Committee. The Reporter’s Notes
to the Model Standards recognize “that a mediator’s conduct may be affected by
applicable law, court rules, regulations, other applicable professional rules . . . some
of which may conflict with and take precedence over compliance with these
Standards.”3

2 In this case, the lawyer-mediator should keep in mind relevant legal ethics provisions that may
come into play if the lawyer-mediator is ultimately confronted with the ethical dilemma posed by the
hypothetical, particularly issues related to the joint representation of legal clients and the practice of
law in a state in which the lawyer is not licensed. Relevant ethics provisions include analogs of the
following ABA Model Rules of Professional Conduct: (1) Rule 1.7 Conflict of Interest: Current
Clients; (2) Rule 2.4 Lawyer Serving as a Third-Party Neutral; and (3) Rule 1.6 Confidentiality of
Information. An assessment of these and other legal ethics provisions is outside the scope of this
Committee’s jurisdiction. A lawyer-mediator may wish to seek a legal ethics advisory opinion from
the relevant entity in his or her jurisdiction, or the advice of an ethics expert pursuant to Rule
1.6(b)(4) or an analogous state provision.

3 Am. Bar Ass'n, Assn. of Conflict Res. & Am. Arb. Assn., Reporter’s Notes §V(B) (April 10,
2005)[hereinafter Reporter’s Notes], available at
http://moritzlaw.osu.edu/programs/adr/msoc/pdf/reportersnotes-april102005final.pdf.

3



The text of the Model Standards on which the Committee relies appears at
Section D of this opinion, along with the Reporter’s Notes further discussing those
Standards. The Committee also provides a list of “Other Resources” at Section E of
this opinion.

B. Discussion — Drafting Mediated Settlement Agreements.

Mediators working with unrepresented parties face unique challenges.
Because the parties do not have the advice of counsel in the mediation session, the
mediator may find that the parties turn to him or her for assistance in
understanding legal concepts and consequences, or in documenting their agreement.
Those challenges are heightened in a family law situation, when parties often
participate in the mediation without representation and discuss sensitive issues
concerning both finances and the care of children.

The Model Standards do not provide a clear answer to Questions 1A to 1D
presented to the Committee.4 At the heart of these questions is the issue of
whether drafting the mediated settlement agreement or a Memorandum of
Understanding (MOU) falls within the definition of mediation, and comports with
the core values of mediation as expressed in the Model Standards. However, even if
it does, provisions of the Model Standards may constrain who may perform this
service, how they may do it, and whether activities beyond that of scrivener are
permissible.

Even if the Model Standards clearly allowed the mediator to assume a
drafting role, they serve only as aspirational guidelines of practice for mediators.
Statutes, professional rules, regulations, court opinions, and other sources of law
beyond the scope of this opinion could constrain any mediator -- whether a lawyer or
a person trained in any other profession-of-origin -- from performing a drafting
service on behalf of the parties. In ultimately answering the submitted questions,
the mediator must consider, at a minimum, the law governing joint representation
of clients by a lawyer and the law governing UPL as delineated in each state where
the mediator may want to offer the drafting service to parties. 5 The Model
Standards do not supersede or take precedence over these sources of law.

4 As noted above, the Family Standards expressly contemplate the drafting role of the mediator,
whether a lawyer-mediator or a mediator with another profession-of-origin. They provide: “With the
agreement of the participants, the mediator may document the participants’ resolution of their
dispute. The mediator should inform the participants that any agreement should be reviewed by an
independent attorney before it is signed.” Id. at Family Standards VI.E.

5 While beyond the scope of this opinion, the Committee points out that many states broadly define
the practice of law in three typical ways:

(1) by proscribing it without defining the “practice of law”; (2) by using a circular definition in which
the practice of law is what lawyers do or have done or have the skills and training to do; or (3) by
listing activities that constitute the practice of law. The listed activities typically include (1) the
drafting of legal instruments, forms, and pleadings; (2) giving legal advice; and (3) appearing in court

4



1. Definition of Mediation.

In analyzing the question presented, the Committee first considers the
definition of mediation found in the Model Standards.¢ It does not expressly
include the drafting or preparation of mediated settlement agreements or MOUs.”
Instead, it defines the role of the mediator as facilitating communication,
negotiation, and the voluntary decision-making of the parties. One could argue that
reducing the parties’ negotiation to a written agreement or MOU provides such
facilitation.

2. Party Self-Determination.

Standard I(A) indicates that the parties may exercise self-determination over
the process as well as over the outcome. Accordingly, the parties could decide, as a
process choice, to have the mediator draft the negotiated settlement agreement or
MOU. However, even in this context, a mediator “should make the parties aware of
the importance of consulting other professionals to help them make informed
choices.”® Thus, a mediator who accepts responsibility for drafting an agreement or
MOU, should advise the parties to have it read by a lawyer or other professional to
ensure that it reflects informed choice.® The Reporter’s Notes seem to recognize
that parties receiving this advice may ignore it. Accordingly, the mediator’s
obligation under the Model Standards seems to end when he or she makes this
recommendation to the parties.

3. Mixing Professional Roles, Mediator Competence, and Referral of
Parties to Other Professionals.

on behalf of a person. One court called the varying tests “consistent only in their inconsistency.”
Professor Rhode calls the UPL prohibitions “broad and largely undefined [in] scope” and covering a
“breathtaking amount of common commercial activity.” She also asserts that states make “[n]o
attempt . . . to justify prevailing definitions.”

Paula M. Young, A Connecticut Mediator in a Kangaroo Court?: Successfully Communicating the
“Authorized Practice of Mediation” Paradigm to “Unauthorized Practice of Law” Disciplinary Bodies,
49 S. TeX. L. REV. 1047, 1134-39 (2008).

6 MODEL STANDARDS OF CONDUCT FOR MEDIATORS (2005), at Preamble.

7 In contrast, the Virginia statute defines “dispute resolution services” as including the “screening
and intake of disputants, conducting dispute resolution proceedings, drafting agreements and
providing information or referral services.” VA. CODE ANN. § 8.01-576.4 (2007) (emphasis added). See
also FLA. RULES FOR CERTIFIED AND COURT-APPOINTED MEDIATORS R. 10.420(c) (2000) (requiring
certified mediators appropriately to memorialize “the terms of any agreement reached” and to
“discuss with the parties and counsel the process for formalization and implementation of the
agreement”). See also MODEL STANDARDS OF PRACTICE FOR FAMILY AND DIVORCE MEDIATION (2000),
Standard VI.E., which specifically contemplates a drafting role for the mediator.

8 MODEL STANDARDS OF CONDUCT FOR MEDIATORS (2005), Standard I(A)(2).

9 Id.



Standards VI(A)(5) and (8) deal more directly with the mixing of professional
roles. Some persons would argue (and several bar committees enforcing UPL law
have determined) that a mediator who serves in a drafting role has begun to engage
in the practice of law. Many state statutes explicitly define the practice of law as
drafting “legal instruments” which are then defined broadly to include even
mediated settlement agreements and MOUs.10 This aspect of Questions 1A to 1D
is discussed generally below.

The analysis under the Model Standards consists of two parts: (1) is the
mediator competent to provide the “information” by virtue of his or her training or
experience; and, (2) can the mediator provide the information in a way consistent
with the provisions of the Model Standards governing self-determination and
impartiality.

The discussion occurs in the context of giving “information.”!! The Standard
does not discuss the drafting role of the mediator. Arguably, one could distinguish
between the role of the “scrivener” and the role of a legal advisor in the drafting
context. As a scrivener, the mediator would simply transcribe the parties’
agreement verbatim, without suggesting or adding language, including legal
boilerplate clauses, that may have legal affect on the parties’ agreement. However,
once the mediator suggests additional language for the agreement, he or she may be
mixing roles. The Model Standards would then ask the mediator to consider the
two-part test set out in Model Standard VI(A)(5). The mediator would need to
consider whether providing that information or advice, by suggesting additional
contractual provisions, affects the self-determination of any party -- positively or
negatively -- and whether it may affect the parties’ perceptions of the mediator’s
impartiality.

Standard VI(A)(8) raises a related issue depending on whether the mediator’s
drafting role could be considered “an additional dispute resolution role in the same
matter.” Even if the parties request that the mediator draft the agreement or
MOU, the mediator may need to explain the implications of that “change in process”
and obtain consent to perform it. The Reporter’s Notes suggest that the focus of
this Standard 1s on “a different intervenor role,” such as arbitrator, counselor, or
neutral evaluator. The notes do not specify what counseling role they contemplate,
whether legal, financial, or mental health. If this Standard applies, it triggers a
duty on the part of the mediator to advise the parties of the implications of serving

10 See, e.g., Proposed Decision, In re Resa Fremed, No. UPL 05-002 (Conn. Statewide Grievance
Comm. March 9, 2006), discussed at length in Young, supra note 5, at 1055-1118.
11 MODEL STANDARDS OF CONDUCT FOR MEDIATORS (2005), Standard VI(A)(5).
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as the agreement drafter and, specifically, to get the parties’ consent to the
service. 12

The Reporter’s Notes to Standard VI also suggest that a mediator must
consider “additional elements for service” imposed on certain programs or practice
areas, presumably by state statute, court rule, program rule, or applicable codes of
professional ethics. Thus, some mediators may be precluded from drafting
agreements or MOUs under these additional “elements for service.”

Several Standards suggest some alternatives for the mediator. Standard
VI(C) again gives the mediator an option to postpone the mediation to allow the
parties sufficient time to consult with an attorney, to ensure that an attorney could
attend the next session of the mediation, or to retain an attorney to draft the
agreement or MOU.13 Similarly, Standard IV(B) contemplates a co-mediation
model, in which one of the mediators has the training, experience, and skills
required to competently draft an agreement or MOU. The Reporter’s Note to this
Standard recognizes the need to protect members of the public in the mediation
process.

4. Mediation Impartiality.

Finally, in determining whether the mediator may arguably “mix” roles, he or
she must consider the effect of the drafting service on the parties’ perceptions of the
mediator’s impartiality. For instance, if the mediator suggests the addition of a
provision to the mediated settlement agreement, it may seem to one of the parties
as showing favoritism to the other party.!4

In addition, depending on how one defines when the mediation “terminates,”
taking on the drafting role could be deemed as the creation of a new relationship
with the parties either during or after the mediation. This new role potentially
triggers Standard III(A) governing conflicts of interest. Standard III(D) would
again require the mediator to disclose the potential conflict of interest and to seek
the consent of the parties before serving in that new role. The Reporter’s Notes
specifically contemplate the new role of “personal lawyer.”

C. Conclusion: Drafting the Mediated Settlement Agreement.

12 For instance, attorneys serving as mediators providing this service may need to explain the legal
professional rules governing joint representation and get a written waiver of any potential conflict
arising from that joint representation.

13 The Family Standards provide: “The mediator should recommend that the participants obtain
independent legal representation before concluding an agreement.” MODEL STANDARDS OF PRACTICE
FOR FAMILY AND DIVORCE MEDIATION (2000), Standard VI.C. They also provide: “The mediator
should inform the participants that any agreement should be reviewed by an independent attorney
before it is signed.” Id. at Standard VL.E.

14 MODEL STANDARDS OF CONDUCT FOR MEDIATORS (2005), Standard II(B).
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The mediator posing the questions focuses most particularly on the issue of
whether a lawyer-mediator can draft the mediated settlement agreement in the
context of a mediation requested by unrepresented parties to a divorce. As the
discussion above suggests, the mediator should be sensitive to the role he or she is
playing, whether he or she is competent to provide the requested drafting service,
and the parties’ capacity to meaningful participate during the entire mediation,
regardless of whether the mediation concerns purely financial issues or includes
custody and child support issues. The fact that the mediation may involve custody
and child support issues highlights the mediator’s responsibility to help the parties
get information about their legal rights and obligations, even at the risk of
Interrupting or even ending the mediation process.

The Committee sees no ethical impediment under the Model Standards to the
mediator performing a drafting function that he or she is competent to perform by
experience or training. A mediator may, in drafting a mediated settlement
agreement or MOU, act as a “scrivener’” -- simply memorializing the parties’
agreement without adding terms or operative language. The Model Standards
arguably also permit a mediator to, if she has the necessary background and
experience, provide legal information to the parties. If, however, the mediator puts
on his or her legal counsel’s hat, by giving legal advice or performing tasks typically
done by legal counsel, then the mediator runs the serious risk of inappropriately
mixing the role of legal counsel and mediator without disclosing the implications of
that shift in roles or without getting party consent.

In addition, any drafting activity by a mediator could draw the attention of
bodies regulating lawyers or those enforcing restrictions on UPL.15

D. Provisions of Model Standards and Reporter’s Notes.

These questions implicate several provisions of the Model Standards and
highlight the potential tension that exists between the different Standards.

The Committee on Mediator Ethical Guidance considered the following
Standards in responding to Questions 1A to 1D posed by the mediator.

First, the revised Model Standards define mediation in the Preamble as “a
process in which an impartial third party facilitates communication and negotiation
and promotes voluntary decision making by the parties to the dispute.” The
Reporter’s Notes to the Preamble state: “The revised definition of mediation is not
designed to exclude any mediation style or approach consistent with Standard I's

15 For a discussion of cases analyzing scrivener’s activities as an issue of UPL, see Young, supra note
5, at n.448.



commitment to support and respect the parties’ decision-making roles in the
process.” 16

Model Standard I(A) Self-Determination provides in pertinent part:

A. A mediator shall conduct a mediation based on the
principle of party self-determination. Self-determination
is the act of coming to a voluntary, uncoerced decision in
which each party makes free and informed choices as
to process and outcome.

* % %

2. A mediator cannot personally ensure that
each party has made free and informed choices to
reach particular decisions, but, where appropriate,
a mediator should make the parties aware of
the importance of consulting other
professionals to help them make informed
choices.1?

16 Reporter’s Notes, supra note 3, at §V(A).

17 Similarly, the Family Standards note that “a family mediator shall recognize that mediation is
based on the principle of self-determination by the participants.” MODEL STANDARDS OF PRACTICE
FOR FAMILY AND DIVORCE MEDIATION (2000), Standard I. The Family Standards further explain that
phrase as follows:

A. Self-determination is the fundamental principle of family
mediation. The mediation process relies upon the ability of
participants to make their own voluntary and informed decisions.

B. The primary role of a family mediator is to assist the
participants to gain a better understanding of their own needs and
interests and the needs and interests of others and to facilitate
agreement among the participants.

C. A family mediator should inform the participants that they
may seek information and advice from a variety of sources during the
mediation process.

D. A family mediator shall inform the participants that they may
withdraw from family mediation at any time and are not required to
reach an agreement in mediation.

Id. The Family Standards recommend that the mediator inform the parties that “they may obtain
independent advice from attorneys, counsel, advocates, accountants, therapists or other professionals
during the mediation process.” Id. at Standard III. The Family Standards also address the
mediator’s responsibility to structure the mediation process so that the participants can make
informed decisions. Those responsibilities include the following:

A. The mediator should facilitate full and accurate disclosure
and the acquisition and development of information during mediation

9



(Emphasis added.)
Model Standard VI (A)(5) The Quality of the Process cautions that:

The role of a mediator differs substantially from other
professional roles. Mixing the role of a mediator and
the role of another profession is problematic and
thus, a mediator should distinguish between the roles. A
mediator may provide information that the mediator is
qualified by training or experience to provide, only if the
mediator can do so consistent with these Standards. 18

(Emphasis added.)

Model Standard VI (A)(8) The Quality of the Process further provides:

A mediator shall not undertake an additional dispute
resolution role in the same matter without the consent of
the parties. Before providing such service, a mediator
shall inform the parties of the implications of the change
in process and obtain their consent to the change. A
mediator who undertakes such role assumes different

so that the participants can make informed decisions. This may be
accomplished by encouraging participants to consult appropriate
experts.

B. Consistent with standards of impartiality and preserving
participant self-determination, a mediator may provide the
participants with information that the mediator is qualified by
training or experience to provide. The mediator shall not provide
therapy or legal advice.

C. The mediator should recommend that the participants obtain
independent legal representation before concluding an agreement.
D. If the participants so desire, the mediator should allow

attorneys, counsel or advocates for the participants to be present at
the mediation sessions.

E. With the agreement of the participants, the mediator
may document the participants’ resolution of their dispute.
The mediator should inform the participants that any
agreement should be reviewed by an independent attorney
before it is signed.

Id. at Standard VI (emphasis added). Another provision of the Family Standards encourages
mediators to refer parties to other professionals, including attorneys. Id. at Family Standards III.4.
18 More explicitly, the Family Standards preclude a mediator from giving legal advice. MODEL
STANDARDS OF PRACTICE FOR FAMILY AND DIVORCE MEDIATION (2000), Standard VI.B. Like the
Model Standards, they permit a mediator to offer the parties “information that the mediator is
qualified by training or experience to provide.” Id.

10



duties and responsibilities that may be governed by other
standards.

(Emphasis added.)
Model Standard VI(C) The Quality of the Process provides:

If a mediator believes that participant conduct, including
that of the mediator, jeopardizes conducting a mediation
consistent with these Standards, a mediator shall take
appropriate steps including, if necessary, postponing,
withdrawing from or terminating the mediation.

(Emphasis added.)
Model Standard IV(A)(1) Competence also may apply. It provides in pertinent part:

A. A mediator shall mediate only when the mediator
has the necessary competence to satisfy the reasonable
expectations of the parties.

1.. . . Training, experience in mediation, skills,
cultural understandings and other qualities are often
necessary for mediator competence . . .

B. If a mediator, during the course of a mediation
determines that the mediator cannot conduct the
mediation competently, the mediator shall discuss that
determination with the parties as soon as is practicable
and take appropriate steps to address the situation,
including, but not limited to . . . requesting appropriate
assistance.

(Emphasis added.) The Reporter’s Notes to this Standard provide in pertinent part:
“[T]o promote public confidence in the integrity and usefulness of the [mediation]
process and to protect the members of the public, an individual representing himself
or herself as a mediator must be committed to serving only in those situations for
which he or she possess the basic competency to assist.”19 They further state:

Standard IV(B) recognizes the situation in which a
mediator . . . learns during the course of the discussions
that the matters are more complex than originally
anticipated and beyond his or her competency. In such

19 Reporter’s Notes, supra note 3, at §IV(F).
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situation, Standard IV(B) imposes a duty on that
mediator to take affirmative steps with the parties to
address the situation and make appropriate
arrangements for serving them (perhaps through hiring
co-mediators with relevant competencies . . . .)20

Perhaps most importantly, in the context of the questions asked by the
mediator, the Reporter’s Notes state:

Additional public comments suggested that the language
of the Standards include reference to an individual’s
meeting the qualification requirements set forth by
relevant state statutes; the Joint Commaittee believed . . .
that the Standards are considered as fundamental ethical
guidelines; particular programs or practice areas
might require additional elements for service.?2!

(Emphasis added.)
Model Standards II(B) and II(C) Impartiality provide in pertinent part:

B. A mediator shall conduct a mediation in an
impartial manner and avoid conduct that gives the
appearance of partiality.

C. If at any time a mediator is unable to conduct a
mediation in an impartial manner, the mediator shall
withdraw. 22

(Emphasis added.)
Model Standard II1. Conflicts of Interest provides in pertinent part:

A. A mediator shall avoid a conflict of interest or the
appearance of a conflict of interest during and after a
mediation. A conflict can arise from involvement by a
mediator with the subject matter of the dispute . . . that
reasonably raises a question of the mediator’s

impartiality.
* % %

20 Id.

21 Id.

22 The Family Standards have similar provisions governing mediator impartiality. See MODEL
STANDARDS OF PRACTICE FOR FAMILY AND DIVORCE MEDIATION (2000), Standard IV.E.
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D. If a mediator learns any fact after accepting a
mediation that raises a question with respect to that
mediator’s service creating a potential or actual conflict of
interest, the mediator shall disclose it as quickly as
practicable. After disclosure, if all parties agree, the
mediator may proceed with the mediation.

(Emphasis added.) The Reporter’s Notes express concern about acting on behalf of a
mediation party, party representative, witness, or some other participant in
“another role (such as a personal lawyer, therapist, or consultant to their business).”
The Notes caution the mediator “to make certain that entering into such new
relationship does not cast doubt about the integrity of the mediation process.”?23

E. Other Resources.

The Committee suggests that mediators also consider the following resources
in determining whether they may provide in the state in which they are conducting
the mediation the services identified in the mediator’s questions:

e The list of statutes, court rules, and case law defining the practice of law found
at Am. Bar Ass’n Task Force on the Model Definition of the Practice of Law, State
Definitions of the Practice of Law app. A (2003), available at
http://www.abanet.org/cpr/model-def/model_def_statutes.pdf (last visited March
3, 2008).

e Am. Bar Ass’n Section of Dispute Resolution Council, Resolution on Mediation
and the Unauthorized Practice of Law (adopted Feb. 2, 2002), available at
http://www.abanet.org/dispute/resolution2002.pdf.

e Assoc. for Conflict Resolution Bd. of Dir., The Authorized Practice of Mediation.
Proposed Policy Statement of the Association for Conflict Resolution 4—7 (draft
Aug. 28, 2004) (identifying mediation as a practice distinct from law; listing
those mediation activities a mediator should be able to conduct without engaging

23 Reporter’s Notes, supra note 3, at §V(E). Several of these Standards use the term “shall” in
defining the responsibilities of mediators. The Notes on Construction to the Model Standards
provides in pertinent part:
The use of the term “shall” in a Standard indicates that the mediator must follow
the practice described. The use of the term “should” indicates that the practice
described in the standard is highly desirable, but not required, and is to be departed
from only for very strong reasons and requires careful use of judgment and
discretion.
MODEL STANDARDS OF CONDUCT FOR MEDIATORS (2005), Notes of Construction.
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in UPL so long as they are conducted consistently with mediation’s core values),
available at http://www.acrnet.org/pdfs/upl-draftrpt-aug04.pdf.

Assoc. for Conflict Resolution, Report of the Task Force on the Unauthorized
Practice of Law (draft August 2002), available at http://www.acrnet.org/pdfs/upl-
draftrpt-aug02.pdf.

The discussion found in Young, supra note 5 passim.

Ethics opinions issued by state regulatory bodies of the bar or of mediators
relating to UPL in the context of drafting mediated settlement agreements,
MOUes, or court documents, or calculating child support, including:

0 Proposed Decision, In re Resa Fremed, No. UPL 05-002 (Conn. Statewide
Grievance Comm. March 9, 2006) (finding that a therapist-mediator had
engaged in the unauthorized practice of law by preparing a MOU for a
divorcing couple that covered issues of marital assets, inheritance, alimony,
and a parenting plan);

0 Comm. on Ethics, Ga. Comm’n on Dispute Resolution, Advisory Op. 6 (June
14, 2005) (advising that a mediator cannot prepare a court order for the
parties, even at the request of a judge or judicial officer, because under
Georgia law preparation of a court order would constitute the practice of law;
further advising that if a lawyer-mediator prepared a court order it would
constitute impermissible legal advice under the mandatory ethics codes for
mediators);

0 Comm. on Ethics, Ga. Comm’n on Dispute Resolution, Advisory Op. 7 passim
(Jan. 3, 2007) (advising that mediation is not the practice of law; advising
that court-connected mediators are expected to help parties prepare
settlement agreements or MOUs; advising that “Georgia’s state-created child
support worksheets, schedules, Excel spreadsheet, and on-line calculator” are
tools that mediators, whether lawyer or non-lawyer, may use to help parties
calculate child support; advising that mediator may not make judgments for
the parties about “the inputs to the calculations and deviations,” but may
help the parties negotiate these issues);

0 Me. Profl Ethics Comm’n of the Bd. of Overseers of the Bar, Op. 137 (Dec. 1,
1993) (stating that a lawyer-mediator may draft the divorce judgment and
other ancillary documents, such as promissory notes and deeds, so long as the
mediator remains neutral, reflects the parties’ resolution of the matter in the
documents, and encourages parties to consult with independent legal counsel
to review draft documents; construing language of bar rule broadly to find
that “settlement agreement” can include ancillary documents that may be
necessary to reflect fully the parties’ resolution of the matter);

0 State Bar of Mich. Standing Comm. on Prof’l and Jud’l Ethics, Op. RI-278
(Aug. 12, 1996) (stating that a lawyer-mediator may draft MOU, must advise
pro se parties to obtain independent legal advice about draft agreement, and
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“should .. .discourage [party] from signing any agreement which has not
been so reviewed”; further stating that a lawyer-mediator is not per se
prohibited from preparing pleadings required to implement parties’ MOU,
but activities would be the practice of law and not mediation; accordingly,
lawyer would have to comply with Michigan Rules of Professional Conduct
1.7 and 2.2 and other ethics duties);

o0 N.Y. State Bar Ass’'n Comm. on Prof Ethics, Op. 736 (Jan. 3, 2001) (stating
that a lawyer-mediator may not draft and file separation agreement and
divorce papers on behalf of spouses as joint clients unless the lawyer can
satisfy the “disinterested lawyer” test of DR 5-105(c));

0 Or. State Bar Ass'n Op. 1991-101 (July 1991) (stating that a lawyer-mediator
may draft settlement agreement under DR5-105 if he or she advises and
encourages parties to seek independent legal advice, but mediator cannot
represent one or both parties in placing the agreement in the records of the
court);

o0 Utah State Bar Ethics Advisory Opinion Comm., Op. 02—10 (Dec. 18, 2002)
(advising that “a lawyer may advise a mediator on issues likely to arise in the
course of the mediation but may not advise the mediator how to prepare the
divorce agreement and court pleadings” even in simple, uncontested divorces
because it would constitute assisting UPL; further advising that in the
context of unbundled legal services, the committee would allow a lawyer to
represent a divorce mediation party in the limited capacity of preparing
pleadings so long as the client gave informed consent to the limited role);

o Utah State Bar Ethics Advisory Opinion Comm., Op. 05-03 (Sept. 30, 2005)
(advising that a lawyer-mediator who “drafts the settlement agreement,
complaint, and other pleadings to implement the settlement and obtain a
divorce for the parties . . . is engaged in the practice of law and attempting to
represent opposing parties in litigation.” A lawyer may only do this if he
satisfies a four part inquiry: “(1) The lawyer reasonably believe[s] that the
representation of both parties will not adversely affect the relationship with
either in this directly adverse representation. (2) The parties are firmly
committed to the terms arrived at in mediation, the terms are faithful to both
spouses’ objectives and consistent with their legal rights, there are no
remaining points of contention, and the lawyer can competently fashion the
settlement agreement and divorce documents. (3) Both parties give fully
informed consent. (4) The lawyer mediator makes known to the court the
nature of his dual role.”

0 Va. State Bar Standing Comm. on Legal Ethics, Op. 1368 (Dec. 12, 1990),

* “The committee believes that providing legal information, albeit not legal
advice, and assisting individuals to reach agreement on such issues as
division of property, contractual obligations, liability and damages, by
definition entails the application of legal knowledge and training to the
facts of the situation . . .. Therefore, under the rationale of [two earlier
ethics opinions], the committee believes that such activities subject the
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attorney/mediator to the provisions of the Code of Professional
Responsibility while carrying out the tasks involved in mediation.”

= “To the extent that the mediator is engaged by the parties as a scrivener
of the agreement reached during the mediation process, such tasks do not
constitute the practice of law . . . . Should, however, the mediator/lawyer
provide any services beyond those of scrivener, the mediator/lawyer must
meet the requirements of [the disciplinary rule], which prohibit the
sharing of legal fees with a nonlawyer ....”

The Florida Mediator Ethics Advisory Committee has issued sixteen advisory
opinions discussing whether a mediator may mix professional roles, give legal
advice, provide information, provide evaluations, or draft certain types of
documents. The Florida Mediator Ethics Advisory Committee Opinions are
available at

http://www .flcourts.org/gen_public/adr/MEAC%200pionions/index%200f%200pin

ions.shtml. See

0 Op. 95-002 (1995) (describing the mediator’s role and the inappropriateness
of a mediator giving legal advice);

0 Op. 96-002 (1996) (describing the need for a mediator to decline a court
appointment when it would compromise the mediator’s integrity);

0 Op. 96-003 (1997) (advising that a mediator may not advise or ask about
missing claims, but may ask if a party has sought legal advice);

0 Op. 98-003 (1998) (advising that mediation is not the practice of law);

0 Op. 99-004 (1999) (discussing non-lawyer party assistance in mediation);

o Op. 2000-009 (2001) (advising that a mediator may aid in the preparation of
court forms after a mediated settlement agreement);

o0 Op. 2001-003 (2001) (discussing whether a mediator may draft financial
affidavits and certain pleadings);

o0 Op. 2001-011 (2002) (advising that even if a mediator is trained to give
information, it may be a violation of impartiality to give it);

0 Op. 2003-002 (2003) (stating a mediator does not have an ethical obligation
to advise a party without an attorney);

o Op. 2003-003 (2003), (advising that if a mediator is trained to give
information, it can only be done consistent with the standards governing
impartiality and party self-determination);

o Op. 2003-007 (2003) (stating that a mediator may distribute a form
describing the “basis for contesting the claim or counterclaim”);

o0 Op. 2003-010 (2004) (advising that a mediator must make sure an agreement
is in writing and formalized appropriately);

0 Op. 2003-011 (2004) (stating that there is no exception allowing county
mediators to predict how a particular court will decide a case);

o0 Op. 2004-004 (2005) (advising that a mediator may assist in completing
forms, but may not draft forms);
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o0 Op. 2005-004 (2005) (stating that a mediator should not “represent either
one party or both parties in any dissolution proceeding or in any matter
arising out of the subject mediation.”);

0 Op. 2000-009 (2001) (discussing whether a mediator may prepare settlement
agreements and court forms).

Dep’t of Dispute Resolution Servs., Supreme Court of Va., Guidelines on
Mediation & the Unauthorized Practice of Law (1999), available at
http://www.courts.state.va.us/courtadmin/aoc/djs/programs/drs/mediation/resour
ces/upl_guidelines.pdf (discussing legal advice and drafting activities) . The
Virginia UPL Guidelines consist of several chapters posted on the Virginia
Supreme Court’s website.

Alternative Dispute Resolution Section, Colo. Bar Ass’n, Recommended
Guidelines Regarding Unauthorized Practice of Law Issues in Mediation
(approved Jan. 12, 2007) (discussing legal advice and drafting activities),
available at
http://www.coloradomediation.org/ccmo/docs/UnauthPractLawFinal020707.pdf.

Task Force on Mediation and the Practice of Law, N.C. Bar Ass’n Dispute
Resolution Section, Guidelines for the Ethical Practice of Mediation and to
Prevent the Unauthorized Practice of Law (1999), available at
http://www.nccourts.org/Courts/CRS/Councils/DRC/Documents/UnauthorizedPra
cticeof Law.pdf (discussing legal advice and drafting activities).
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OPINION

Should mediators draft settlement agreements in wake of ‘Reid’?

By David A.Hoffman

] For more

| than40years,
lawyers serv-
ing as miedia-
tors have been
drafting set-
tlement agree-
ments for di-
vorcing parties in Massachusetts.
Many thousands of divorcing
cauples have obtained divorces
in this way, with mediated agree-
mients appreved by the Probate &
Family Court as part of their di-
vorce judgment.

Massachusetts was one of the
eatliest adopeers of this practice,
but we are notalonein this -
gard. Many other states permit
the drafting of marital settlement
agreements — known in Mas-
sachusetts as “separation agree-
ments” — by medistors who
are lawyers,

Ethics opinfons

One of the earliest ethics opin-
ions.on this point in the U.S. was
isswed in 1978 by the Boston Bar
Association Ethics Committee
{Opinion 78-1), stating that “an
attorney may act as mediator in
connection with the diverce and
preparation of a separation agree-
ment between [the spouses} and
in that connection my prepare ¢i-
ther a separation agreement ot the
draft of a separation agreement”

‘The committee based its deci-
sion on the view that, in drafing a
separation agreement, a mediator
is not “acting as an atioeney” for
either of the parties.

In 1985, the Massachusetts
Bar Association Ethics Com
mittee resched a similar conclu
sion (Opinion 85-3), based on
a different premise - namely,
that drafting a separdtion agree
ment amounts to “dual repre-
sentation” but an acceptable
dual representation

The MBA committee conclud-
ed that, in addition to serving as
a mediator, “an attorncy may also
represent both parties in draft
ing a separation agreement, the
terms of which are areved at
through mediation, but must ad-
vise the partics of the advantages
of having independent legal coun-
sel review any such agreement,
and must obtain the informed
consent of the panties to such
joint representation”

While these two opinions locus

David A. Hoffinan is the
Sounding member of Busion
Law Collaborative, where he
serves as a mediglor, arbitrator
and collaberative lnw attorney.
He is also the fohn 1, Watson
Jr. Lecturer ont Law al Harvard
Law Schieol, where hie teaches
courses on mediation, legal eth-
ics, collabarative law and diver-
sity issues. The author thanks
Alan Brown, Fern Frolin, James
Griembach, Barbara Kellman,
Michele Keratsis amd Elen Wal-
dozf for their inpur on a draft of
this article

on the question of whether prin-
ciples of legal ethics permit the
drafting of separation agreemenis
by mediators, the ABA Section

of Dispute Resolution concluded
that principles of mediation ethics
support a similar conclusion.

In Crpinien 2010-1 (2610}, the
sections Committee on Media-
tor Ethical Guidance stated: “The
Commitiee sees no ethical imped-
iment ... to the mediator porform.-
ing a drafting function that he or
she is competent 10 perform by
experience oF training.”

Established practice

Based on this guidance, the
deafting of separation agreements
by divorce mediators who are kiw-

yers has become routine in Massa-

chusetss. Bven mediatoes whe are
not lawyers can assist divorcing
parties in writing up the terms of
their divorce, but they typically do
50 in a simpler fashion, with a bul-
Let-point list of settlement terms,
and encourage the parties to find
a lawyer to draft the formal sepa-
ration agrecment.

for modification, which resulted
in the ex-husband paying her ap
proximately $211,186 in alimony.

The only decision thus far in
the Reid case is the court’s deni-
al of the mediator’s motion to dis-
miss. In that decision, the court
stated that (a) in drafting the par-
lies' separation agreement, the
mediator provided legal services;
and {b) the ex-husband alleged
suthicient facts to support 2 daim
that the separation agreement was
negligently drafted,

In ariving at these conclusions,
however, the Reid court also sug-
gested that the mediator may have
viobated ethical nules applicable 10
lawyers tegarding conflicts of in-
terest: “'There are also questions
about whether the mediator com-
promises his appearance of inde-
pendence upen switching to the
Tawyer role as Defendant Kroll
purportedly did here”

The court also suggested that
the drafting of divorce agreements
by mediators who are lawyers is
inherenth “problematic ... giv-
en the adversarial nature of a di-

While the outcome of the Reid case turns

on whether the mediator was negligent,

the rationale for that decision could have a
significant impact on how the rules oflegal and
mediation ethics are applied to mediators.

I have heard Probate 8 Family
Court judges comment accasion-
ally about Ihe separation agree-
ments drafted by mediators, not-
ing that some are more skillful-
by drafied than others, But | have
never heard a Probate & Family
Court judge — each of whom re-
views many hundreds of separa-
tion agreements a year — com-
ment that lawyers serving as me-
diators should refrain from drai-
ing separation tgreements.

The'Reld’ case

Against the backdrop of this
well-established practice, a de-
cision last November in Red
Krotl {nfiddlesex Superior Court,
No. 2LRICViNIT69) has caused
some divorce mediators in Mas
sachusetts to wonder whether
they should stop drafting separa-
fion agreements.

The plaintiff in Rexd sued the
divorce mediator who mediated
his divorce, alleging negligence
and legal malpractice. The sepa-
ration agreement drafied by the
miediator {wha is also a Massa-
chusetts bawyer) inchuded argu-
ably inconsistent provisions about
whether the parties mutual waiv-
crsof alimony would be modifi-
able or non-modifiable,

The plaintiff ex-hushand al
leged that the parties agreed in
their meciation sessions that the
alimony waivers would be “forev-
er binding” Several years after the
Reuds’ divorce judgment became
tinal, the ex-wife filed a complaint

vorce” and because such drafiing
amounts to a "dual or joini repre-
senlation in a divorce action”

Lessons for medlators

Some of the concerns expressed
by the Reid court may be further
clarified if the case proceeds to
trial, and even more clrity may
emerge from Reid il it eaches an
appetlate court. In the meantime,
however, the fallowing are some
tentative conclusions suggested by
the case.

V. Medigtor liabdity: Moda-
tors, whether they are lawyers or
not, can be sued for negligence.
Reid s not the first case in which a
mediator was sued, although such
suils are rare and rarely succeed.
See Moffint, “Suing Mediators,

#5 B, L Rev 147 {2003) ("[0)]
nly one reported vase describes
2 verdict against a mediator for
improper mediation conduct,
and that verdict was merturned
ot appeal ).

Some courts have found that
court-appointed mediatexs are en-
titled to quasi-pudicial immunity,
but the Reids' mediation, like most
divorce mediations in Massachu-
sefts, was not a court-referred
casc. Inany event, liability insur-
ance for mediators is readily avail-
able, For mediaters who are abo
lawyers, it's usually inchided in
their legal malpractice policies.

But the bottom line is that neg-
ligence actions will continue to
be available to mediation parties,

regardiess of whether ethics rules
permil, or do not permit, media
tors to draft agreements.

2. Liability waivers, The media-
tor in Reidd sought to insulate him-
self from any claim of wrongdoing
by including in his consent to me-
diate form a waiver of liability for
any "errors, omissions, or future

{-) i ) Ces -3
from the mediation process or the
preparation of any decument?”

Hawever, as the Reid count not-
ed, Rule L8(hX 1) of the Mas
sachusetts Rules of Profession-
al Conduct permits attorneys to
obtain 3 waier of liability from a
client only if the client is advised
by separate counsel regarding the
waiver. The record in Reid shows
that the parties did not receive
such advice.

3. Mediztion vs. kegal services.
Reid distinguishes two of the di
vorce mediator’s main functions:
{a} facilitating negotiation, and (b)
drafting an agreement, There is 2
widespread consensus that 4 me-
diator’s core (unction — iv., fa-
cilitating negotiation - does not
amount to the practice of law,

Scc Jir re Botl, 462 Mass_ 430, 434
{2012).

On the other hand, drafiinga
detailed separation agreement that
will be incorporated into the judg-
ment of divorce is generally con.
sidercd to be the practice of kw.
The mediator in Reid tried to fore-
close any such claim by including
in the parties” separation agree-
ment a statement that “at no time
has the arorney/mediator acted
as an attorney” for either of the
parties; however, the Reid coury
brushed away that disclaimer by
pointing out that it was inconsis-
tent with the mediater’s actions,
which included legal drafting.

4. Unauthorized practice of
Faw. It is commion practice in the
1.5, that med iators who are not
lawyers do not draft separation
agrecmients, because doing so
could constitute the unauthorized
practice of Law,

Instead, such mediators typ-
ically document any agreement
reached by the panties, as noted
above, by creating a bullet-point
memorandum of understand-
ng in the parties’ own words, and
urge the parties to seek counsel to
docunient their teal more foemal -
ly. The Reid case underscores the
wisdom of that practice.

5. Legal ethics. Yor mediators
who are lawyers, there are two
provisions tn the Massachusetts
Raules of Professional Conduct that
could be viewed as especially rele-
vant to whether agreement-draft-
ing is permitted.

Rule 1.7 permits lawyers to pro-
vide legal services for parties with
contlicting interests it, inter aliz,
the parties give informed con-
sent in writing. {See also comment
28: “comumon representation is
permissible where the clients are
generally aligned in interest even
though there & some difference in
interest among them'™).

And Rule £.12 permits lawyers

[¥

to provide legal services for parties
in cases where the hiwyer served
as mediator (or arbitrator, judge,
etc.), if the parties provide in-
formed consent in wriling.

The plaintiff in Reid argued that
the mediator did not obtain in-
tormed consent to a joint repre-
sentation — indeed, the media-
tor induded languzge in both his
consent 1o mediate form and the
parties’ separalion agreement stat-
ing that he was not providing le-
gl services.

6. Mediation ethics. Although,
as noted bove, the ABA has con-
cluded that mediators may draft
agreements if quaified to do so,
Massachusetts has adopted sepa-
rate rules for court-cornected cas-
s, the Uniform Rules an Dispute
Resalution. In such cases — i.e..
those that are refetred to the me-
diator by 3 Massachusetts court
- the URDR could be read as
prohibwting mediators from drafi-
ing agreements. Sce Rule Hc)

(v} {prohibiting newtrals from
“act|ing] on behalf of any party to
the dispute resolution process ... in
any matter” related to the disputc)
arcl Rule 9{c)(iv} (prohibiting a
neutral from ging legal advice).

It appears that the divorce me-
diation in Refd was not court-re-
ferred and so those rules would
not apply.

7. Practical implications. Since
the Reid case has mached only
the motion-to-dismiss stage, it re-
mains o be seen how the coun
will ultimately rule {if at all) on
the ethical propriety of the medi-
atar drafting the parties” separa.
tion agreement.

Hopefully, the persuasive anal-
yses in the BBA, MBA and ABA
ethics opinions cited abowe will
held sway. In the meantime, how-
ever, mediztors who are lawyers
may decide touse joint -engage-
ment agreements prior to drafting
a sepuration agreenyent, though
the legal effectiveness of such
agreements may turi on whether
each of the parties has a liwyer 10
advise them about signing it

QOr, some mediators may de-
cide thal they will draft separation
agreements only if the parties hire
counse to review it, despite the
significant cost this may impose
on low-income partics.

8. Practical prodlems. I law
vers serving as mediators are not
permitied to drafl separation
agrevments, but instead permitted
to preparc only a bullet-point list
of setttement terms, there will like-
ly be significant inefRicicncics. As
noted try Robert Collins in *The
Scrivener’s Dilemma in Divorce
Mediation," 17 Cardozo . of Con-
flict Resoluticn 691, 710 (2016):
"{T)he mediator has been person-
ally involved in the negotiation
of all the detaiks of the setilement,
and remains in the best position to
record on paper precisely what the
couple had decided to do”

The cost of educating additiond
professionals about the settlement
terms may dissuade some people

Continued on page 40
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from using a divorce mediator.

Conclusion

While the oulcome of the Redd
case turns on whether the medi-
ator was egligent, the rationale

for that decision could havy a sig-

nificant impacton how the rules
of keyal and mediation ethics ar

applied to mediators.
Ultimately, # naty be up 1o the
Supreme fJudwiat Courtto artic-

ukate the appropriate ethical stan-

dards regarding agreement-draft.

ing by Liwyers who serve as madi-

ators, and abo for mediators who
are not lawyers and wish to avoid
prosecution for the unauthorz:d
pradtice of kaw.

Cutting across 4l af these types
of cases, however, is the noed for
people in conllict Lo have access o
afordable mediation.

In Retel, the parties were not
represented by counsel in their
mediation, nor did they bave sep-
arite coursel review their separa-
tion agrecment before they sub-
mitted it to the Probate & Family

Court. This is not unusual one or
both partics are self-represented
in approximately iwo-thinds of the
divorce cases in Massachusetts.
The bick of counsel available 10
the majority of dvorcing partics
andd other cival litigants has per-
haps been 2 fagtor in decisions in
Massachusetts and other stes
permitting lawyers serving as

medistors to assist their cients by
drafiing scparation agreements.

But even if our sockety cventual
L ste s wp 10 the responsibilicy of
making begal services avadable for
allwho peed thens, there will con-
tinue to be substantial advantag-
es tor divorcing couples in having
their medistors document their
deak.




THE ETHICAL COMPASS

Two for the Price of One Is a Costly Choice: The Ethical Issues for Lawyer-
Mediators Who Consider Drafting Agreements

By Elayne E. Greenberg

Should a lawyer who serves
as a mediator for two unrep-
resented parties also draft the
resulting agreement if both medi-
ating parties request the lawyer to
do s0? On June 30, 2010, the ABA
Section of Dispute Resolution
Committee on Mediator Ethical
Gutidance (hereinafter “The Com-
mittee”) issued Ethics Opinion
SODR-2010-1 "Mediator’s Duty of Care When Drafting
Agreements.”! This ethics opinion calls into question the
blurry ethical contours between lawyering and mediation
when mediating with pro se parties. In this column, I will
review the Committee’'s ethics opinion and then, apply-
ing the New York Rules of Professional Conduct.? discuss
the potential ethical minefields and workable alternatives
for those New York lawyers who serve as mediators® and
also contemplate drafting the resulting agreement.

"“This ethics opinion calls into question the
blurry ethical contours between lawyering
and mediation when mediating with pro
se parties.”

The context that provoked the question is as follows:;
A divorcing couple, seeking an uncontested no fault
divorce and joint custody of their child, together retained
a lawyer-mediator to mediate their property settlement,
custody and support. After successfully mediating all the
issues, the couple then asked the mediator to draft the
agreement. The parties were not represented by counsel,
did not want to seek independent counsel and did not
wish to have an independent lawyer review the agree
ment drafted by the mediator,

Four questions were posed to the Committee:

Question 1A: If the Mediator is a lawyer, should he or she
prepare the agreement under these circumstances and if sg,
what are the ethical responsibilities and constraints, if any, that
should be considered in connection with the preparation of the
agreement?

Questiont 1B: What are the Mediator's ethical duties and
responsibilities with respect to the parties under these
circumstances?

Question 1C: Would the ethical considerations be different if
the mediation only involved the division of property and not
custody. visitation, and support for the minor child also?

Question 1D: If the Mediator was not a lawyer, are there any
different ethical considerations that would apply?

The Committee opined in relevant part.

Question 1A: A lawyer-mediator may act as a
“scrivener” to memorialize the parties’ agreement
without adding terms or operative language. A
lawyer-mediator with the experience and training to
competently provide additional drafting services could
do so, if done consistent with the Model Standards
governing party self-determination and mediator
impartiality. Arguably. before taking on any new role in
the process, the mediator must explain the implications
of assuming that role and get the consent of the parties
to provide those services. The mediator should also
advise parties of their right to consult other professionals,
including lawyers, to help thern make informed choices.”

Question 1B: The Model Standards arguably also permit
a lawyer-mediator to provide legal information to the
parties. If, however, the mediator provides legal advice
or performs other tasks typically done by legal counsel,
the mediator runs a serious risk of inappropriately
mixing the roles of legal counsel and mediator, thereby
raising ethical issues under the Model Standards. At

a minimum, the lawyer-mediator must disclose the
implications of shifting roles and receive consent from
the parties. The lawyer-mediator should also consider
legal ethics provisions governing. among other things,
joint representation of legal clients and the unauthorized
practice of law (UPL) in a state in which the lawyer is not
licensed.®

Question 1C; The ethical considerations do not differ
under the Model Standards even if the mediation only
involves the division of property.?

Question 1D: The Standards would seem to allow a
mediator, no matter his or her profession-of-origin, to
act as a simple “scrivener” of the parties’ agreement,
However, given the complexity of divorce-related
seitlement agreements, the Committee recognizes that a
mediator may likely not act simply as a scrivener in this
context, except perhaps in drafting a parenting plan or a
more limited aspect of the total agreement. Any drafting

Copyright © 2010 New York State Bar Association. Reprinted with
permission. NYSBA.ORG/DRS.
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activity could raise concerns under the law governing the
unauthorized practice of law (UPL) in each state 8

Guided by the ethical mandates of the ABA Model
Standards of Conduct for Mediators? and the Model Stan
dards of Practice for Family and Divorce Mediation,'?
the Committee tried to harmonize these two ethical
guidelines, recognizing that the Model Standards do not
provide a definitive answer.!! The Committee cautioned
that these Standards are aspirational and that lawyer
mediators should also consider the application of other
relevant legal ethical guidelines and laws. However,
it is only in a footnote!? that the Committee remarked
that lawyer-mediators should alse be mindful of Rule
1.7 Conflict of Interest: Current Clients; Rule 2.4 Lawyer
Serving As A Third Party Neutral; and Rule 1.6 Confiden-
tiality of Information contained in the ABA Model Rules
of Professional Conduct."

Given weight in its analysis, the Committee also
noted that a mediation party’s right of self-determination
includes the right to shape their mediation process. The
Committee observed that it is customary in the practice
of divorce mediation for divorce mediation consumers to
intentionally seek out lawyer-mediators with the expecta-
tion that the lawyer-mediators will also draft their result-
ing legal agreements. Two for the price of one. After all,
isn't this just an extension of party self-determination?

To this commentator’s disappeintment, the resulting
opinion is a reiteration of the existing poorly defined ethi
cal contours, rather than the more direct guidance that is
needed. Alive and well remain the artificial lawyer/scriv
ener and legal advice/legal education dichotomies that
are challenging to ethically implement. Unchallenged
remains the questionable practice in the divorce and fam-
ily mediation that parties in mediation may get "two for
the price of one,” lawyer-mediators who will also draft
the legal agreement, In fact, there remains enough wiggle
room in these dichotomies to encourage mediator choice
about this ethically defining and ethically ambiguous
behavior.

This commentator believes that permitting lawyers/
mediators to draft agreements not only perpetuates
the confusion between the distinct roles of lawyer and
mediator, but also creates a liability minefield for the
lawyer-mediator.!® Sadly, this ambiguity has impeded the
development of the mediation profession. For many con-
sumers of legal services, there remains confusion about
the difference between lawyers who represent them and
lawyers who mediate for them. Unable to make a truly
informed decision, they may opt for what they believe is
the more cost-effective choice, the lawyer-mediator.

Lawyers are ethically required to take a more pro-
active role in clarifying this ambiguity. Central to this
discussion is the New York Rules of Professional Conduct
Rule 2.4 which clarifies the distinction between the role

NYSBA New York Dispute Resolution Lawyer | Fall 2010 | Vol. 3 | No. 2

of lawyers and lawyers serving as third-party neutrals.
Specifically, Rule 2.4 provides:

(a) A lawyer serves as a “third-party
neutral” when the lawyer assists two or
more persons who are not clients of the
lawyer to reach a resolution of a dispute
or other matter that has arisen between
them. Service as a third-party neutral
may include service as an arbitrator, a
mediator or in such other capacity as will
enable the lawyer to assist the parties to
resolve the matter.

{b) A lawyer serving as a third-party neu-
tral shall inform unrepresented parties
that the lawyer is not representing them.
When the lawyer knows or reasonably
should know that a party does not un-
derstand the lawyer’s role in the matter,
the lawyer shall explain the difference
between the lawyer's role as a third-party
neutral and a lawyer's role as one who
represents a client.'®

As this commentator has elucidated in an earlier col
umn,'” Rule 2.4 explains that lawyers who serve as third
party neutrals are helping parties resolve a dispute, but
they are not the lawyer s clients.'® Rule 2.4 makes a point
of saying that lawyers serving as a third-party neutral
have an ongoing obligation to inform unrepresented par
ties of this distinction.'® The neutral is just the neutral, not
their lawyer, too. Parties are not getting “two for the price
of one” and lawyers may need to repeatedly dispel this
commonly held, mistaken belief of pro se. Such pro se’s
statements to a third-party neutral as, "I'm so glad you're
working with me. You'll protect me.” “I don’t know the
law, but I'm sure you're not going to let me make a bad
deal”; and "What do you think about that legal propos
al?” are representative statements that trigger the Rule 2.4
requirements.

Implicit in Rule 2.4 is a third-party neutral’s obliga-
tion to refrain from conduct that might be misconstrued
to be lawyerly?® such as giving legal advice, providing
legal representation and legal drafting. If you say you are
not acting as the parties’ lawyer, then don't. This calls into
question whether the hard to differentiate dichotomies
such as legal education/advice and scribe/agreement
drafting by third-party neutrals may in fact, when em
ployed by a lawyer-mediator, be construed as lawyering
and be in contravention of this rule.

Another ethical quagmire for the lawyer-mediator
who is thinking about drafting agreements is the issue
of which of the mediation parties is the client that the
lawyer is representing, and is there an ethical conflict if
the mediator elects to represent one party over the other.
Rule 1.72! warns:



(a) Except as provided in paragraph (b},
a lawyer shall not represent a client if a

reasonable lawyer would conclude that
either:

(I} the representation will involve the
lawyer in representing differing interests;
or

(2) there is a significant risk that the law
yer's professional judgment on behalf of
a client will be adversely affected by the
lawyer's own financial, business, prop-
erty or other personal interests.

{b) Notwithstanding the existence of

a concurrent conflict of interest under
paragraph (a), a lawyer may represent a
client if:

(1) the lawyer reasonably believes that
the lawyer will be able to provide compe
tent and diligent representation to each
affected client;

(2) the representation is not prohibited
by law;

(3) the representation does not involve
the assertion of a claim by one client
against another client represented by the
lawyer in the same litigation or other
proceeding before a tribunal; and

(4) each affected client gives informed
consent, confirmed in writing,

"Lawyer-mediators should be
ambassadors of ethical mediation
process, clarifying the distinct

contributions of lawyers and mediators.”

Thus, those lawyer-mediators who switch hats from
mediator to lawyer and opt to draft the mediation
parties’ agreement may be acting in direct contravention
of Rule 1.7.

As with many ethical discussions, of course this ethi
cal discussion about lawyer-mediators drafting agree
ments is not taking place in a vacuum, but is also taking
place in an economical and political context. Economical-
ly, many pro se parties, whether through court-connected
programs or private mediators, are seeking mediation as
a cost-effective alternative. Many pro se parties expect
that the mediator will draft the agreement, and relteve
them of the cost of retaining multiple counsel. In these
economically challenging times, some mediation provid-
ers are reluctant to turn away needed business. More-

over, it is more challenging to observe ethical practice
when the culture of practice is otherwise. After all, if one
lawyer-mediator won't draft an agreement, the mediator
consumers might find other lawyer-mediators who will,
Politically, some sectors of the divorce mediation commu
nity have marketed divorce mediation as a true alterna
tive process that doesn’t have to include independent le
gal representation for participating parties. Instead, some
lawyer-mediators create a fiction in which they draft the
agreement and pretend to represent one party, while the
other party is pro se. Wink! Wink!

Yet, as mediation practice increases and evolves, there
are increasing reports of lawyer-mediators being sued
for practicing law, the deeper malpractice pocket. And,
increasing numbers of pro se mediation parties who are
challenging mediated agreements, claiming lack of in-
formed consent and mediator coercion. What is the value
of two for the price of one in those cases? Possibly, the
existing economic and political considerations of divorce
mediation need to be reconsidered. As we have been dis-
cussing, these economic and political stances are fraught
with ethical challenges that need to be addressed in more
ethically responsive ways.

Lawyer-mediators may suggest viable alternatives
for those mediation consumers who are committed to
containing their costs to an affordable level. For example,
there is an increasing culture of settlement-minded law
yers available to represent clients in mediation without
unnecessarily “stirring up the pot.” For those court-
annexed and government-annexed mediation programs,
law schools are a free, skilled resource to provide media
tion representation for your pro se consumers.

Ultimately, this column encourages lawyer-mediators
to rise to the challenge, recalibrate their ethical compass
and take proactive steps to promote ethical dispute reso-
lution practice. Lawyer-mediators should be ambassadars
of ethical mediation process, clarifying the distinct con
tributions of lawyers and mediators.? Lawyer-mediators
working with pro se parties should be mindful that en-
gaging in the practice of “two for the price of one” where
lawyer mediators also engage in such lawyerly activities
as drafting and giving legal advice are in contravention of
their ethical mandates as lawyers. After all, the value for
one service of quality should be greater than "two for the
price of one.”
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The Pros and Cons of Confidential Mediation Statements in
Divorce and Family Law Mediations
By: Lauren A. Miceli, Esq.

In divorce and family mediations, attorneys often grapple with whether to submit
confidential mediation statements to mediators. The written position statements may
include sensitive information and strategic insights. Some facts or positions could
potentially derail the mediation before it even begins. On the contrary, other critical
information, if not disclosed, could hinder the ability to reach a settlement. At the end of
the day, the framework governing mediation communications is complex and nuanced.
Attorneys should be aiming to protect the integrity and confidentiality of the mediation

process.

A. Mediation Privilege, Generally

Court Rule 1:40-4, specifically subsection (d), reads as follows:

Confidentiality. Unless the participants in a mediation agree otherwise or to
the extent disclosure is permitted by this rule, no party, mediator, or other
participant in a mediation may disclose any mediation communication to
anyone who was not a participant in the mediation. A mediator may disclose
a mediation communication to prevent harm to others to the extent such
mediation communication would be admissible in a court proceeding. A
mediator has the duty to disclose to a proper authority information obtained
at a mediation session if required by law or if the mediator has a reasonable
belief that such disclosure will prevent a participant from committing a
criminal or illegal act likely to result in death or serious bodily harm. No
mediator may appear as counsel for any person in the same or any related
matter. A lawyer representing a client at a mediation session shall be
governed by the provisions of RPC 1.6.e (emphasis added)

Further, Rule 1:40-4(c) provides, “[a] mediation communication is not subject to
discovery or admissible in evidence in any subsequent proceeding except as provided by
the New Jersey Uniform Mediation Act, N.J.S.A. 2A:23C-1to -13.”

N.J.R.E. 519(a), referencing N.J.S.A. 2A:23C-4, provides, in pertinent part:



(a) [...] amediation communication is privileged [...] and shall not be subject
to discovery or admissible in evidence in a proceeding unless waived or
precluded [...].

(b) In a proceeding, the following privileges shall apply:

(1) A mediation party may refuse to disclose, and may prevent any
other person from disclosing, a mediation communication.

(2) A mediator may refuse to disclose a mediation communication
and may prevent any other person from disclosing a mediation
communication of the mediator.

N.J.R.E. 519(b) referencing N.J.S.A. 2A:23C-5, provides, in pertinent part:

(a) A privilege [...] may be waived in a record or orally during a proceeding
if it is expressly waived by all parties to the mediation [...].

Furthermore, any communication that occurred in furtherance of the mediation is
also protected by this same privilege. Specifically, N.J.S.A. 2A:23C-2 provides that a

“mediation communication” refers to:

A statement, whether verbal or nonverbal or in a record, that occurs during
a mediation or is made for purposes of considering, conducting,
participating in, initiating, continuing, or reconvening a mediation or
retaining a mediator.

The question then becomes, does a communication made under an already

confidential umbrella have a heightened standard of confidentiality?

The broad safeguards governing mediation communications and the limitations
on their subsequent use are essential to preserving the integrity of the mediation
process. By assuring parties that their disclosures in mediation will not be used against
them, trust and candor in the process can grow. This helps to facilitate more informed
negotiations and increase the likelihood of settlement being reached. However, the

broad protection for confidentiality in the process may also complicate the process by



creating a need for constant vigilance over what can or cannot be disclosed. The
mediator must navigate disclosures very carefully. Mediators, and the attorneys
involved, need to ensure that the confidentiality protocols do not inadvertently hinder the
mediation's flow or effectiveness. Adding a “confidential communication” to an already

confidential process has pros and cons.

B. Pros of Submitting Confidential Mediation Statements

It is generally accepted that submitting mediation statements will enhance the
mediator's understanding of the dispute. There is a baseline of information for the
mediator to assess where the parties’ positions diverge and converge. By providing a
comprehensive overview of the interests, concerns and ultimate desired outcomes for
resolution, the mediator can begin to grasp the nuances and complexities of the case and
will assess how to navigate those issues with the assistance of counsel. How deeply an
attorney delves into a client’s positions in a mediation statement will likely depend on how

emotionally charged the problems are or how much money is at stake in the litigation.

Sometimes, a confidential mediation statement can facilitate better preparation for the
mediation sessions. When equipped with detailed information beforehand, mediators can
devise strategies to address the core issues more efficiently. Before walking into the
mediation, they may also know the hot-button topics. This can help them better navigate
the dynamics of the mediation without unknowingly derailing the session. It may help
minimize distractions and keep the discussion centered on resolving the dispute, instead

of the complicated emotions underlying the mediation.

C. Cons of Submitting Confidential Mediation Statements




Submitting confidential mediation statements also has notable drawbacks. One major
concern is the potential risk of breaching confidentiality. Despite the legal protections in
place, sensitive information disclosed in these statements could be inadvertently revealed

or misused.

Mediation submissions, in general, should be used to promote transparency and
honesty in the mediation process. By encouraging parties to withhold certain information
from the other side, they are not disclosing their true intentions, positions, and concerns,
inhibiting the mediation process. It is more likely that the dialogue in mediation will be a
“surprise” to the other side, ultimately decreasing the likelihood of reaching a mutually
agreeable settlement. Use of confidential statements may also lead to an unequal playing
field where one party is at a disadvantage. Mediation should allow all parties equal
opportunity to present their case and will enable the mediator to remain impartial
throughout the process. By using confidential, and essentially what equates to “ex parte”
information during the mediation, the mediator's assessment and assistance can be

skewed one way versus the other.

A confidential mediation submission can also overcomplicate mediation by having the
mediator question whether they can or cannot disclose certain information during the
process. They may have to reference and re-reference the information that they received
from each side to confirm whether they should be disclosing it. This is likely to obscure
the core issues and complicate the mediation process rather than streamline it. Most
importantly, it is the mediator’s role to facilitate communication between the parties, not
to act as a gatekeeper of confidential information. This may pose ethical challenges in

maintaining impartiality for the mediator.



Furthermore, the strategic use of confidential mediation statements can pose ethical
concerns. Parties may be tempted to manipulate the information presented to serve their
own interests rather than promote a fair and balanced resolution. This misuse can distort
the mediator's perspective on the issues and ultimately interfere with any chance at

resolution.
D. Conclusion

Confidentiality in mediation is supposed to promote open communication and trust in
the process. It is likely best to start with open and honest communication in mediation by
exchanging, not withholding, mediation position statements with your adversary and not

placing any issue, topic, or fact under the umbrella of a “confidential mediation statement.”
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exclusively in the area of family law. She is dedicated to achieving fair and equitable results for her
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Bachelor of Arts degree in 2000, with distinction in all subjects, and from Seton Hall University School of Law in 2005, magna cum laude. While attending
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Derek Freed is a founding partner of SeidenFreed LLC, where he also serves as the
managing partner. He has been admitted to practice law in New Jersey since 2000. He has
handled many complex matrimonial matters, including cases that were tried to their
conclusion. He appears regularly before the Family Part throughout New Jersey. He has
litigated matters relating to virtually all aspects of family law at the trial court level, and has
successfully represented clients in the New Jersey Appellate Division in matters involving
issues such as allocation of college tuition and expenses, enforcement of property
settlement agreements, equitable distribution, alimony, child support, custody, and
parenting time. Along with Barbara Ulrichsen, Derek successfully argued the matter of A.B.
v. S.E.W., 175 N.J. 588 (2003), before the New Jersey Supreme Court.

Derek is qualified as a mediator under New Jersey Court Rule 1:40. He represents clients in
mediations and serves as an independent mediator for court-appointed mediations and
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private mediations. He has mediated an exhaustive range of family law issues including
complex property division, trusts, establishing and modifying support and child custody.
He recognizes that mediation empowers clients by giving them control and flexibility over
the terms of the resolution. As a mediator, Derek spends time listening to both parties to
understand the core issues of their disputes in an attempt to help them reach a reasonable
resolution. Derek is also certified by the American Academy of Matrimonial Lawyers as an
arbitrator.

Derek served as Chair of the Executive Committee of the Family Law Section of the New
Jersey State Bar Association for the 2022-2023 term. As Chair, Derek evaluated proposed
legislation that impacts the practice of family law, worked as a liaison between family law
practitioners and the Court, set initiatives for the section to improve the practice of family
law, and planned continuing legal education seminars for family law attorneys including
the Family Law Symposium, and the Family Law track of the New Jersey State Bar
Association Annual Meeting. In his role as Chair, Derek also testified before the New Jersey
State Senate and Assembly on pending legislation impacting the practice of family law.
Prior to becoming Chair, Derek served on the Executive Committee for over a decade and
has sat on several subcommittees such as the college contribution subcommittee and
legislation subcommittee. While on the college contribution subcommittee Derek was
instrumental in drafting model legislation.

In 2023, Derek received The New Jersey State Bar Association Distinguished Legislative
Service Award for his work on pending State legislation regarding domestic violence.
Additionally, in 2023, Derek testified on behalf of the New Jersey State Bar Association
regarding proposed Family Court Rule changes, including the new court rule governing
parent coordination. Derek now assists with the training given by the Institute of Continuing
Legal Education of New Jersey to lawyers and mental health professionals who wish to
become parent coordinators.

In 2015, Derek was recognized for his efforts on behalf of the New Jersey State Bar
Association having co-authored the amicus curiae brief submitted to the New Jersey
Supreme Court in the case of Gnallv. Gnall, 222 N.J. 414 (2015). In 2017, he co-authored
the amicus curiae brief submitted to the New Jersey Supreme Court in the case of Bisbing
v. Bisbing, 230 N.J. 309 (2017). In 2023, Derek also co-authored the amicus curiae brief of
behalf of the New Jersey State Bar Association in the matter of Cardali v. Cardali, 255 N.J.
85 (2023).

Derek is presently the Executive Editor of the New Jersey Family Lawyer, which is a New
Jersey State Bar Association publication. He is also a member of the Matrimonial Lawyers
Alliance. He has lectured on various family law topics for the Institute of Continuing Legal



Education of New Jersey and frequently lectures at the New Jersey State Bar Association
Family Law Symposium, as well as the New Jersey State Bar Association Annual Bar
Convention.

Derek was recognized as the “Lawyer of the Year” in Family Law in Princeton by Best
Lawyers in America in 2024. He was selected for inclusion in the New Jersey Super Lawyers
edition every year between 2014 and 2025 and has been listed in Best Lawyers by The Best
Lawyers in America between 2013 and 2019, and 2023 to 2025. The Super Lawyers Listis
issued by Thompson Reuters. A description of the selection methodology can be

found here. Visit here for the selection methodology for Best Lawyers. No aspect of this
advertisement has been approved by the Supreme Court of New Jersey.

Derek also serves as a panelist for the Mercer County and Somerset County Matrimonial
Early Settlement Program. The Matrimonial Early Settlement Program is a program used by
the courts to help divorcing couples reach an agreement on the economic terms of their
divorce instead of going to trial. Panelists are selected by the Presiding Judge of the Family
Part in each county and make recommendations on how equitable distribution, child
support and alimony should be resolved after reviewing the facts presented in each case.
Panelists must be experienced family law attorneys.

Derek graduated from Rutgers School of Law—-Camden with honors in 2000 and the College
of William and Mary with a bachelor’s degree in History. He practiced at Fox Rothschild
with Wendy Rosen and Barbara Ulrichsen. In 2006, Derek, Wendy, and Barbara left Fox
Rothschild and formed Ulrichsen Rosen & Freed LLC, which merged with Seiden Family
Law in 2025.

Derek was born and raised near Atlantic City, New Jersey. He currently resides in Hopewell,
New Jersey, with his wife, Alexandra, and their daughter, Mary Dylan, and son, John Angelo.
His outside interests include music and biographies. He enjoys watching basketball and is
a citizen of Red Sox nation.

The Super Lawyers list is issued by Thomson Reuters. A description of the selection
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Bonnie C. Frost partner

Family / Matrimonial and Appellate
bfrost@einhornlawyers.com | 973-586-4911

Since joining Einhorn Barbarito in 1985, Bonnie Frost has practiced in the family law arena, handling
various cases such as divorce, custody, domestic violence, and paternity issues. She also handles
private mediation and arbitration. She is frequently called upon to handle family law and appellate
arbitrations and to be an expert witness, or a consultant to lawyers who find themselves in ethical

trouble.

Bonnie authored the Women's Legal Rights Booklets, along with other numerous works in family law,
including co-authoring the State Bar, Family Law Section’s Position Paper on Matrimonial Law in 1997.
In addition to serving as a member of the State Bar Family Law Executive Committee since 1994, she
is also a Certified Matrimonial Law Attorney and a Fellow of The American Academy of Matrimonial

Lawyers.

Bonnie has also been involved in the ethics system in New Jersey since 1991 and stepped down as
Chair of the Disciplinary Review Board — the intermediate appellate body for the state wide attorney
disciplinary system —in 2019 after serving on the Board for 13 years.

Bonnie is the 2012 Recipient of the Saul Tischler Award, bestowed upon her by the New Jersey State
Bar Association Family Law Section. The award recognizes attorneys who have made substantial
lifetime achievements and contributions to family law. She was selected by the New Jersey State Bar
Association as the 2016 Clapp Excellence in CLE Award winner for her work in organizing and
presenting seminars for the New Jersey Institute of Continuing Legal Education (NJICLE) for over 25

years. In 2021, the Morris County Bar Association recognized her with its Family Practice Award.

Einhorn, Barbarito, Frost & Botwinick, PC | Denville, New Jersey | www.einhornlawyers.com
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Certifications

e Certified by the Supreme Court of New Jersey, Matrimonial Trial Attorney

Bar Admissions

e New Jersey, 1984
e U.S. District Court, 1984
e U.S. Supreme Court, 2006

Education

e Seton Hall University School of Law, J.D.,1984
Director, Appellate Moot Court Competition

e Rutgers University, Ed. S.
Phi Kappa Delta, National Honor Society

e Rutgers University, M.Ed.

e Douglass College at Rutgers University, B.A.
Latin American Studies

Honors & Accolades

Bonnie has been recognized by the following:

e Thomson Reuters, Super Lawyers®

o New Jersey Super Lawyers: 2005-2025
o New Jersey Top 100: 2005, 2006, 2014, 2015, 2016-2025
o New Jersey Top 50 Women: 2005-2011, 2013-2025
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The Best Lawyers in America®

o Appellate Practice, 2024-2025

o Family Law, 2015-2025

o Family Law Arbitration, 2024-2025
o Family Law Mediation, 2016-2025

"Lifetime Achievement Award," New Jersey Law Journal, 2022

"Attorney of the Year" finalist, New Jersey Law Journal, 2016

"Clapp Award for Excellence in CLE," New Jersey State Bar Association, 2016

“Saul A. Tischler Award,” New Jersey State Bar Association, Family Law Section, 2012
"Distinguished Service Award," New Jersey Institute of Continuing Legal Education, 2011
Morris County Special Recognition Award for Service, 2006

Morris County Family Practice Award, 2021

Somerset County Commission on Status of Women Award (Law), 2006

Professional Affiliations

Member, Committee on Attorney Advertising, Supreme Court of New Jersey, 2021-2023
Fellow, The American Academy of Matrimonial Lawyers, 1997 - Present
Member, New Jersey State Bar Association Family Law Executive Committee, 1994 - Present

Former Chair of the Family Law Executive Committee of the New Jersey State Bar
Association, 2005 - 2006

Member, Appellate Practice Committee, New Jersey State Bar Association, 2000 to Present
Chair, Appellate Practice Committee, New Jersey State Bar Association, 2008 - 2010
Member, Morris County Bar Association, 1985 - Present

Chair, Disciplinary Diversionary Committee, New Jersey State Bar Association, 2021 to
Present

Co-Chair, Disciplinary Diversionary Committee, New Jersey State Bar Association, 2020

Experience

Reported Decisions

D.M.C. v. K.H.G, A-1326-20 (App. Div. February 22, 2022)

Bisbing v. Bishing, 445 N.J. Super. 207 (App. Div. 2016); 227 N.J. 262 (2017)
In re: Adoption of J.E.V., 226 N.J. 90 (2016)

Quinn v. Quinn, 225 N.J. 99 (2016)

Reese v. Weis, 430 N.J. Super. 552 (App. Div. 2013)
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e JB.v. W.B., 215 N.J. 305 (2013)

e Clark v. Clark, 429 N.J. Super. 61 (App. Div. 2012)

e Palombiv. Palombi, 414 N.J. Super. 274 (App. Div. 2010)

e Rogers v. Gordon, 404 N.J. Super. 213; (App. Div. 2008)

e Hogoboom v. Hogoboom, 393 N.J. Super. 509 (App. Div. 2007)

e Addesa v. Addesa, 392 N.J. Super. 558 (App. Div. 2007)

e O’Donnell v. Singleton, 384 N.J. Super. (App. Div. 2006)

e Steneken v. Steneken, 367 N.J. Super. 427 (App. Div. 2004); 183 N.J. 290 (2005)
e Overbay v. Overbay, 376 N.J. Super. 99 (App. Div. 2005)

e Heselton v. Maffei, 374 N.J. Super. 184 (App. Div. 2005)

e Comporato v. Schait, 362 N.J. Super. 113 (App. Div. 2003); 180 N.J. 90 (2004)

e Oliver v. Ambrose, 152 N.J. 383 (1998)

e Reinbold v. Reinbold, 311 N.J. Super. 460 (App. Div. 1998)

e McGee v. McGee, 277 N.J. Super 1 (App. Div. 1994)

e Finelliv. Finelli, 264 N.J. Super. 403 (Ch. Div. 1992)

o JWP v. WW, 225 N.J. Super.185 (Ch. Div. 1990), aff'd 255 N.J. Super. 1 (App. Div. 1992)
e Benda v. Benda, 236 N.J. Super. 365 (App. Div. 1989)

e Amicus Brief for American Academy of Family Lawyers, Moynihan v. Lynch (co-author)
(2021)

e Amicus Brief for the New Jersey State Bar as to ACPE 735 (2020)
e Amicus Brief for the New Jersey State Bar, Snyder v. Snyder (co-author) (2018)

e Amicus Brief for American Academy of Matrimonial Lawyers: Gnall v. Gnall, 222 N.J. 414
(2015)

e Amicus Brief for the New Jersey State Bar, Segal v. Lynch., 211N.J. 230 (2012)

e Amicus Brief for the New Jersey State Bar, Fawzy v. Fawzy, 199 N.J. 456 (2009)

e Amicus Brief for the New Jersey State Bar: Gac v. Gac, 186 N.J. 535, (2006)

e Amicus Brief for the New Jersey State Bar: Mani v. Mani, (Co-Author), 183 N.J. 70, (2005)

e Amicus Brief for the New Jersey State Bar: Fischer v. Fischer, (Co-Author), 375 N.J. Super.
278 (App. Div.), (2005)

Amicus Brief for the New Jersey State Bar: Weishaus v. Weishaus, (Co-Author), 187 N.J. 131,
(2004)

Results may vary depending on your particular facts and legal circumstances.

Seminars/Presentations

e Family Law Certification Prep Course, 2021
e Moving Your Case in the Appellate Division, 2021
e Top Ten Ethical Dilemmas in the Appellate Division, 2021

Einhorn, Barbarito, Frost & Botwinick, PC | Denville, New Jersey | www.einhornlawyers.com



e Ethics Diversimary Program, 2019, 2020, 2021

¢ | Went to Arbitration. How Do | Appeal?, 2019

¢ NJICLE webinar: Privacy in Family Law Cases, 2011, 2019

e Family Law Appellate Practice, 2018

e Top 20 Ways to Get Disbarred, 2013, 2015, 2017-2021

e Essential New Jersey Ethics Primer, 2012, 2016, 2018

e Cross Examination for Family Lawyers, 2017

e Evidence for Family Lawyers, 2014, 2017

e Trial and Appellate Brief Writing, 2016, 2019, 2021

e Privileges, Confidences and Ethics, 2015

e Family Law for Paralegals, 2003 — 2007, 2009, 2011, 2012, 2014
e Jurisdiction in Family Law Cases, 2013

e Family Law Symposium, 2004 - 2006, 2009, 2021

e Hot Tips in Family Law, 2004 — 2008, 2019

e Litigation Forum for Paralegals, 2005 - 2006

e Child Custody Symposium, 2005

e Professional Responsibility, Family Law Institute, 1998

e What is or Should Be the Current Standard in Alimony, Family Law Institute, 1998
e Family Law Institute, 1997

e Federalization of Family Law, 1993

Practice Areas

e Appellate Practice
e Family/Matrimonial
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Jennifer Stone Hall

ATTORNEY AT LAW

Contact Me:
732-741-6681
Email me
Past Positions
¢ Honorable Florence R. Peskoe, P.J.S.C., Judicial Clerkship
¢ Monmouth County Courthouse, Law Clerk, 1998 to 1999
Languages
¢ English
Professional Associations
o New Jersey District Ethics Committee, Office of Attorney Ethics, Member, Present
e Monmouth Bar Association, Member, Present
o New Jersey State Bar Association, Member, Present
Current Employment Position
o Partner
Practice Areas
e Matrimonial and Family Law 80%

o Real Estate 10%


tel:+1-732-741-6681
https://www.redbanklaw.com/attorney/hall-jennifer-stone/#email_attorney

o Commercial Law 5%
e Municipal Law 5%
Bar Admissions
e New Jersey, 1998
e New York, 1999
e U.S. District Court District of New Jersey, 1998

e U.S. Supreme Court, 1998



Lauren A. Miceli, Esq.

Lauren A. Miceli, Esq. dedicates her practice to Divorce and Family Law matters. Lauren is
well-versed in divorce litigation, equitable distribution, alimony, child support, child
custody, and post-judgment modification and enforcement issues. Lauren is thoughtful
and diligent in assessing all issues in each of her cases.

Lauren was awarded the Martin S. Goldin Award by the Middlesex County Bar Association
for her dedication to the practice of Divorce and Family Law. This award is presented to an
attorney who exemplifies the principles of its namesake. Specifically, Lauren was
acknowledged for maintaining a continuous study of past and present case law; making a
careful and detailed analysis of each case; presenting the issues and applicable law to
clients in a readily understandable manner; attempting to settle issues on a fair and
reasonable basis before resorting to litigation; fostering respect and courtesy for the bench
and bar; maintaining high standards of integrity and professionalism, and exhibiting
leadership in the County or State Bar Association.

Lauren, along with her partner, Alison J. Sutak founded the Aldona E. Appleton Family Law
Inns of Court dedicated to advancing the knowledge, collegiality and professionalism of
family law attorneys in Middlesex County. She continues as an Associate member and as
its Secretary.

Lauren was selected to Super Lawyers — Rising Stars for the years 2018 — 2022. This peer
designation is awarded only to a select number of accomplished attorneys in each state.
The Rising Stars selection process takes into account peer recognition, professional
achievement in legal practice, and other cogent factors.



Lauren graduated with honors in 2010 with a Bachelor of Arts degree in Political Science,
major, and American studies, minor, from Rutgers University, Douglass College and
received a Juris Doctorate degree in 2013 from Rutgers School of Law. She is admitted to
practice in New Jersey and New York and is a member of the New Jersey State, Middlesex
County and New Brunswick Bar Associations. For the 2013-2014 term, Lauren served as
judicial clerk for the Honorable Lisa M. Vignuolo, J.S.C. at the Middlesex County
Courthouse, during her tenure in the family part.

Lauren previously worked with a Middlesex County based Family Law Firm and as a Special
Education attorney devoting her practice to representing families in disputes involving New
Jersey public school districts.

Education
e Rutgers School of Law - Camden, 2013
o J.D.
¢ Douglass College, Rutgers University
o B.A.
o Cum Laude 2010
Awards

e 2018 Martin S. Goldin Family Law Award, Presented by the Middlesex County Bar
Association

e 2025, New Jersey Super Lawyers

e 2018-2023 New Jersey Super Lawyer, Rising Star

e BestLawyers, 2024 -2025

¢ Best NJ Lawyers for Families 2023, 2024, 2025
Professional Associations and Memberships

e Member, New Jersey State Bar Association Family Law Executive Committee (2024-
2025 Term)

e Associate Editor, New Jersey Family Lawyer
¢ Member, District VIII Fee Arbitration Committee, Term Expires 2026

e Appointed Trustee, Middlesex County Bar Association (2023-2026 Term)



Appointed to the Young Lawyers Subcommittee (“YLS”) of the New Jersey State Bar
Family Law Executive Committee (“FLEC”) (2020-2021 Term)

Executive Committee Member, Family Law Section of the Middlesex County Bar
Association

Founder, Secretary, and Associate Member, Aldona E. Appleton Family Law Inn of
Court

Steering Committee Member, Hon Peter J Barnes Young Lawyer Inn of Court
Member, Early Settlement Panel of Middlesex County

Member, New Jersey State Bar Association — Young Lawyer and Family Law Sections
Member, Middlesex County Bar Association

Trained Civil and Family Mediator

Trained Parenting Coordinator

Speaking Engagements

2025 Family Law Symposium, New Jersey State Bar Association, January 24, 2025,
“Children and Education Advocacy in Family Law”

2024 CLE for Middlesex County Bar Association, “School Law for Family Lawyers
and Judges”

2024 New Jersey Family Lawyer Retreat, Costa Rica, “Questions Every Lawyer Has
About Getting and Keeping Clients.”

2024 Middlesex County Family Trial Series: Pre-Trial & Trial Preparation
2023 Annual Convention, New Jersey State Bar Association, May 18, 2023
2023 Family Law Symposium, New Jersey State Bar Association, January 27, 2023

“Hot Tips in Family Law: Never Have | Ever”, New Jersey Institute of Continuing Legal
Education, October 10, 2022.

CLE presentation in the Spring of 2017 entitled the “Interplay of Family Law and
Special Education” with the Middlesex County Bar Association

CLE presentation in the Fall of 2019 entitled “Filing under the ‘FD’ Docket” with the
Middlesex County Bar Association



e CLE presentation in June 2020 entitled “Matrimonial Appellate Practice” with the
Middlesex County Bar Association

Areas of Practice
o Divorce
e Alimony
e Child Support
e Custody & Visitation
¢ Modification and Enforcement of Support Awards
e Premarital Agreements
e Appeals
o Domestic Violence
e Adoption
e Mediation
e Arbitration

e Wills



CHRISTOPHER RADE MUSULIN, ESQUIRE
Musulin Law Firm, LLC
135 High Street, Mt. Holly, NJ 08060
Secondary Office: 2 North Maple Ave., Ste. 201, Marlton, NJ 08053

contact@sjerseylawyer.com
(609) 267-0070

EXPERIENCE
Musulin Law Firm, LLC — June 2007 to present
135 High Street, Mt. Holly, NJ 08060
Secondary office: 2 North Maple Ave., Ste. 201, Marlton, NJ 08053
Established Musulin Law Firm, LLC — Matrimonial, Family Law, Mediation, Arbitration

Wells, Singer, Rubin & Musulin — June 1994 to June 2007
135 High Street, Mt. Holly, NJ 08060
Partner practicing Matrimonial, Family Law, Mediation & Civil Litigation

Wells & Singer — September 1989 to June 1994
135 High Street, Mt. Holly, NJ 08060
Associate Attorney

Superior Court of New Jersey, Burlington County, NJ — September 1988 to August 1989
Judicial Law Clerk to The Honorable Victor Friedman and The Honorable Paul Kramer

CERTIFIED and ACCREDITED LEGAL SPECIALTIES
Accredited Professional Mediator, 1998 - Present
American Academy of Matrimonial Lawyers-Certified Arbitrator, 2010 - Present

BAR ADMISSIONS
New Jersey, 1988

District of Columbia, 1996
U.S. District Court, 1988
U.S. Supreme Court, 2002

EDUCATION

Rutgers, The State University of New Jersey School of Law, Camden, New Jersey
Juris Doctor - 1988

Livingston College, Rutgers University, Piscataway, New Jersey
Bachelor of Arts - 1984 - Honors: Pi Sigma Alpha - Major: Political Science

Rutgers University, Eagleton Institute of Politics, New Brunswick, New Jersey
Undergraduate Associates Degree - 1984

Seton Hall University Institute of Dispute Resolution, Seton Hall, New Jersey

Certificate for Completion of Intensive Training Seminar in Divorce Mediation - 1995
Harvard University Negotiation Seminar for Family Law Lawyers, Boston, Massachusetts
Negotiation Seminar for Family Law Lawyers, cosponsored by The Harvard Project on
Negotiation and the American Academy of Matrimonial Lawyers — 2017
Association of Family and Conciliation Courts, Virtual 3-day Annual Training -
Fundamentals of Parenting Coordination — December 2020
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HONORS AND AWARDS

Recipient, 2024 Martin L. Haines Award from the Burlington County Bar Association
Recipient, Robert W. Criscuolo Award from the Burlington County Bar Association for Contributions to
the BCBA and Community Activities

PUBLISHED ARTICLES

e “Time to Retire the Mandated MESP Program,”

(Co-Author) New Jersey Family Lawyer, Vol. 42., No. 1 — February 2024
o  “Get Dressed and Get Back to Court,”

(Co-Author) New Jersey Family Lawyer, Vol. 40., No. 6 — September 2022

e “A New Protocol to Determine the Competency of a Child Witness,”
(Co-Author) New Jersey Family Lawyer, Vol. 40., No. 5 — June 2022

e “The Not-So ‘New” Alimony Statute: Retroactivity Questions Remain Unanswered,”
(Author, et al.) New Jersey Law Journal, Volume 228, No. 3 — January 2022

e “A Higher Standard for Family Law Practitioners,”

(Co-Author) New Jersey Family Lawyer, Vol. 40, No. 2, July 2021
e “Striking a Balance for Supervised Visitation in New Jersey,”

New Jersey Family Lawyer, Vol. 39, No. 6 — December 2020

e “Choose Civility: A Higher Standard for Family Law Practitioners,”
(Co-Author) The Straight Word, Burlington County Bar Association, Aug. 2020
e “The Misuse and Abuse of the Five-Day Rule When Submitting QDROs to the Court,”
New Jersey Family Lawyer, Vol. 3§, No. 1 - October 2017

e “The Division of Spousal Student Loan Debt in Divorce,”
New Jersey Family Lawyer, Vol. 36, No. 5 — April 2016
e “The Revised New Jersey Alimony Statute and the Average Age of Retirement by
Occupation: Fact or Fiction?”
NIJ State Bar Association, 2015 Family Law Symposium on Retirement,
NIJ Institute for Continuing Legal Education, January 24, 2015
e “For the Military Divorce: Establishing Support Without a Court Order,"
NJ Continuing Legal Education Hot Tips Seminar, November 2013
e "Work-related Childcare Expenses: A Black Hole in the Child-Support Universe,"
New Jersey Family Lawyer, Vol. 34, No. 1 - September 2013
e  “Psychology of Settlement,”
New Jersey Family Lawyer, February 2012
e “To Guideline, or Not to Guideline: That is Not the Correct Question,”
New Jersey Family Lawyer, June 2012
e "The Use of Protective Orders in Matrimonial Litigation,”
New Jersey Family Lawyer, June 2011
e  “Recent Developments in Family Law Arbitration,”
Joint Bench/Bar Meeting of BCBA and CCBA, October 2010
e “I'want a Divorce. And I want the Dog!” (Co-author)
Continuing Legal Education Hot Tips Seminar, October 2, 2010
e “Alimony Guidelines — Should New Jersey Adopt a Formula Approach for Spousal Support,
NJ State Bar Association Annual Meeting, May 2009
e “Medical Benefits for a Dependent Spouse: The Limited Judgment of Divorce and COBRA
Privileges (Under New Jersey and Federal Law),”
New Jersey Family Lawyer October 2009

ER]
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SPEAKING ENGAGEMENTS AND MODERATOR/PRESENTER

e Moderator, “Family Law - Cohabitation and Alimony,” Burlington County Bar Association,
Family Law Section, December 6, 2023

e Moderator, “Tax Issues in Family Law Cases,” Burlington County Bar Association, Family Law
Section, December 7, 2022

e Speaker, Matrimonial Law Certification Exam Preparation Course, NJICLE, October 11, 2021

e Moderator, “Evidence for Family Law Attorneys,” Burlington County Bar Association, Family
Law Section, October 6, 2021

e Moderator, “The Intersection of Family Law with Immigration, Bankruptcy, Criminal, Tevis,
Probate, and the IRS,” Burlington County Bar Association, Family Law Section, March 25, 2020

e  Moderator, “Alimony and the Tax Cut and Jobs Act of 2017,” Burlington County Bar
Association, July 25, 2018

e Moderator, “Division of Retirement Military Benefits,” Burlington County Bar Association,
November 14, 2017

e Speaker, “Divorce and Retirement in the Post-Alimony Reform World,” NJ Institute for
Continuing Legal Education, February 27, 2016

e Moderator, “Relevant Issues in the Critique of Opposing Expert Valuation/Cash Flow Reports,”
Burlington County Bar Association, November 15, 2016

e Speaker, “Divorce and Retirement in the Post-Alimony Reform World,” NJ Institute for
Continuing Legal Education, February 27, 2016

¢ Moderator, “Forensic Substance Abuse Evaluations in Family Law Matters,” Burlington County
Bar Association, November 10, 2015

e Speaker, Topic: Military Law and Support, Burlington County Bar Association,
February 25, 2015

e Speaker, “The Revised New Jersey Alimony Statute and the Average Age of Retirement by
Occupation: Fact or Fiction?”” NJ Institute for Continuing Legal Education, NJ State Bar
Association, 2015 Family Law Symposium on Retirement, January 24, 2015

e Speaker, “Let’s Go Dutch on Jurisdiction,” Burlington County Bar Association, December 9,
2014

o Speaker, “The Changing Face of Alimony in the State of New Jersey,” Burlington County Bar
Association Seminar, February 19, 2014

e Speaker, “The Impact of U.S. vs. Windsor on NJ Same-Sex Couples and What Family Lawyers
Need to know,” Burlington County Bar Association, December 18, 2013

o Speaker, “For the Military Divorce: Establishing Support Without a Court Order," NJ Continuing
Legal Education Hot Tips Seminar, November 11, 2013

e Speaker, “Alimony Guidelines — Should New Jersey Adopt a Formula Approach for Spousal
Support,” NJ State Bar Association Annual Meeting, May 2009

e Speaker, “Medical Benefits for a Dependent Spouse: The Limited Judgment of Divorce and
COBRA Privileges (Under New Jersey and Federal Law),” NJ Institute for Continuing Legal
Education 2009 Seminar, NJ

e Speaker, “QDRO’s...They’re not just for breakfast anymore,” (Co-Author), Hot Tips in Family
Law: Back to Basics, NJ Institute for Continuing Legal Education 2008 Seminar

e Speaker, “Addressing Post Judgment College Expense Issues,” New Jersey Chapter of the
American Academy of Matrimonial Lawyers and NJ State Bar Assoc. Family Law Section, 2008

e Speaker, “Alimony,” Family Law Bench/Bar Committee Meeting, Burlington County Bar
Association, 2007 - September 1, 2008

e Speaker, High school circuit of Date Safe program, Burlington Superior Court Dating Violence
Prevention Program, 2007

e Speaker, “Revised Procedures for Custody and Parenting Time in Burlington County, Update on
Best Practices, proposed Rule Changes, Custody Experts and the MESP Program,” Burlington
County Bar Association, 2006

e Speaker roles before 2006 not listed
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PROFESSIONAL ASSOCIATIONS and MEMBERSHIPS

American Academy of Matrimonial Lawyers, Fellow, 2006 - Present

New Jersey Supreme Court, Member of Family Practice Committee, 2013 - 2023

New Jersey State Bar Association Family Law Executive Committee, Member, 2008 - 2015;
2017 — present

New Jersey State Bar Association Family Law Section, Chair of the Bench-Bar Relations
Subcommittee, Member of the Child Support Guidelines Task Force, and County Liaison to
Burlington County, Present

Burlington County Bar Association, Chair or Co-Chairman of Family Law Bench/Bar
Committee, June 2008 - Present

Burlington County Bar Association, Member of Family Law Committee, 1988 - Present
Burlington County Bar Association, Blue Ribbon Panelist - Present

County of Burlington, MESP Panelist, 1991 - Present

New Jersey Association of Professional Mediators, Member, 1997 - Present

American Academy of Matrimonial Lawyers NJ Chapter, Member of Board of Managers, 2008 -
2016

American Academy of Matrimonial Lawyers NJ Chapter, Member of Administration Committee,
2013 -2014

American Academy of Matrimonial Lawyers NJ Chapter, Chairman of Long-Range Planning
Committee, 2013 - 2014

American Academy of Matrimonial Lawyers NJ Chapter, Chairman of Membership Committee,
June 2011 - 2013

American Academy of Matrimonial Lawyers NJ Chapter, Board of Examiners, 2010 - 2011
New Jersey State Bar Association Family Law Executive Committee, Chairman of Rules
Subcommittee, 2013 - 2014

New Jersey State Bar Association Family Law Executive Committee, Chairman of Alimony
Guidelines Committee, 2009 - 2010

New Jersey State Bar Association Family Law Executive Committee, Liaison for Burlington
County, 2008 - 2015

New Jersey State Bar Association Family Law Executive Committee, Member of Legislative
Committee, 2009 - 2010

American Bar Association, Family Law Section, Member

Burlington County Bar Association, Chairman of Family Law Bench/Bar Committee, 2007-2009;
and 2010 - 2011

County of Burlington Special Civil Part, Mediator, 1988 - Present

District IIIB Fee Arbitration Secretary, 1994 - 2008

Burlington County Free Legal Services Clinic, Founder, 1990 - 1993

PRO BONO ACTIVITIES

Marlton Rotary Club, Former President and Secretary

United Way Fund Allocation Committee, Former Member

Moorestown Friends School Alumni Association, Former Member, Class Representative and
Fund-Raising Coordinator

Burlington County Free Legal Services Clinic, Operator

BCBA Pro Bono Committee, Past Chairman

ADR Committee, Past Member

Criscuolo Committee, Member
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