How to Maximize and Optimize ADR in Family Law Cases
Family Law Track (Salon C)

Learn strategies for maximizing Alternative Dispute Resolution in your family law cases.
This panel will explore ways to utilize mediation, arbitration, parenting coordination, and
collaborative principles to assist with moving family law cases towards resolution. Other
Related Tracks: Dispute Resolution



ADDENDUM TO AGREEMENT TO ARBITRATE

Minkowitz v. Israeli
433 N.J. Super. 111 (App. Div. 2013)

1. The parties confirm the following role or roles for the arbitrator:

Ll (A) The arbitrator has not served, and shall not serve, in another capacity in the matter being arbitrated.
In particular, the arbitrator has not served, and shall not serve in the dual capacity as mediator, settlement facilitator,
parenting coordinator, or guardian ad liten: or

Ll {(BB) The partics shall participate in a mediation process before or during the arbitration procecding with
an independent mediator who is not serving, and shall not serve, as arbitrator for the parties; or

£l (C) The parties may jointly asks the arbitrator at any time during the course of the arbitration proceeding
lo serve also as a settlement facilitator, during which time the arbitrator shall meet with the partics and their
representatives all together, at the same time, and discuss with them various options for resclution of their disputes.

i (D) The parlies may jointly ask the arbitrator at any time during the course of the arbitration proceeding
to serve also as a mediator, during which time the arbitrator may meet with the parties and their representatives all
together, at the same time, or in caucus, or in any other manner that a mediator would employ, and discuss with

them various options for resolution of their disputes. By electing this option, paragraph 1(D}, the parties aiso
incorporate by reference all of paragraph 2 below.

2, The parties acknowledge that the law does not favor an arbitrator also serving in the role of
mediator in the same proceeding unless the parties are advised of the benefits and risks and expressly agree in
writing to such a process. The partics have been advised of the holding in Minkowitz v. Israeli, 433 N J. Super. 111
{App. Div. 2013). That case addressed some of the issues that arise when one person acts in the dual capacities of

arbitrator and mediator and concluded that dual roles are to be avoided unless the parties consent in wriling. Issnes
include:

{(a) The mediator meets separatcly with the parties and their counsel and learns information that in
mediation is both confidential and privileged and that the mediator is required under section 7 of the Uniform
Mediation Act, N.JL.S A 2A: 23C-7, (UMA) not to disclose to the other parly without the consent of the disclosing
party;



(b} If the arbitrator is required by the parties to disclose such confidential and privileged information to the
other party, the willingness of the parties to engage in a meaningful exchange of private confidential information
during the mediation process is likely to be compromised, thereby making the mediation process itself less likely to
be effective in resolving the disputes because successful mediation depends on confidentiality;

(¢} The party (o whom the arbitrator is required to disclose such confidential and privileged information can
never be completely sure that he/she received a complete and accurate report of the information conveyed between
the other party and the arbitrator during the confidential mediation process;

{d) Such confidential and privileged information is inadmissible in another proceeding (sce UMA, N.J.S.A.
2A:23C-4(c) and T{(c}), including the proceeding before the arbitrator;

(e) Such inadmissible, confidential and privileged information is likely to influence the decision of the
atbitrator if the mediation is unsuccessful and the arbitrator is then called on to decide the disputed issues;

{f) These issues can lead to grounds for vacating an arbitration award and would require the parties to
engage in a second arbitration before a different arbitrator,

Notwithstanding these issues, the parties have been advised that they may consent in writing to the arbitrator acting

as mediator and then resuming the role of arbitrator. The partics intend this agreement to constitute such consent in
writing,

Therefore, each party hereby consents to the arbitrator acting as a mediator for any issues {or only for certain issues)
identificd in writing by the parties.

Cach of the partics waives all claims of confidentiality and privilege under the UMA and the common law for all
communications, including private ex parfe and otherwisc confidential and privileged communications that the
parties may have with the arbitrator while the arbitrator is serving as mediator.

The parties instruct the arbitrator to waive the mediator privilege under the UMA. Upon beginning or resuming the
arbitration, the parties consent to and instruct the arbitrator to disclose fully and completely to the other party all

otherwise confidential and privileged communications that the parties had with the arbitrator while the arbitrator was
serving as mediator.

The parties waive any objection to the arbitrator considering as admissible evidence any confidential or privileged
mformation received from the other party. Upon beginning or resuming the arbitration, the parties shall require the
arbitrator to put all confidential and privileged information on the record, insofar as the issues in the proceeding
relate to custody and parenting time,

The arbitrator may also serve as mediator at any time during the proceeding in any order and may thereafter resume
the role of arbitrator, free of any objection from either party.



The parties acknowledge that the arbitrator is not exceeding the arbitrator’s authority by acting as mediator and then
resuming the role of arbitrator.

If a party proceeds with the next arbitration hearing without an objection to the arbitrator resuming the role of
arbitrator, the party will be held to have waived any right to object.

I hereby consent o the form
And entry of this Addendum

DATE: DATE:

[ hereby consent to the
Form of this Addendum

DATE: DATE:

Lad



CHART COMPARING THE APDRA AND THE UNIFORM ARBITRATION ACT

N.JS.A 2A:23A-1, seq.

APDRA

N.J.S.A. 2A:23B-1, ef seq.

UAA

Name of Proceeding

Alternative Resolution Proceeding

Arbitration

Short Title

The New Jersey Alicrnative Procedure
for Dispute Resolution Act

No official “short titie™, but
commontly reterred to as the
Uniform Arbitration Act,

Title of Individual
Conducting Procecding

Umpire

Arbitrator

Application

You must have a provision in a written
contract whereby the parties agree o
settle by means of “The New Jersey
Alternative Dispute Resolution Act™,
NJSA 2A:23A-2

The UAAt will apply to all
agreements to arbitrate made
after January 1, 2003 (with the
exception of collective
bargaining disputcs), unless
the parties specilically
reference application of the
APDRA. 'The Act will apply
to all agreements to arbitrate
made after January 1,

2005, whenever made. NJ S A
2A:23B-3.

Enforcement of
Agreement to Arbitrate

If a party fails to comply with a written
agreement providing for alternative
dispute resolution under the APDRA,,
the other parly may apply to the
Superior Court who shall proceed in a
summary action to direct that
alternative resolution proceed in
accordance with the contract. NJ.S A4,
2A:23A-4

Similar to the APDRA, the
party seeking to enforce the
Arbitration contract must file
a summary application with
the Superior Court of New
Jersey.

Unlike the APDRA, which is
silent on the issue, the UAA
requires that once a summary
action is filed, “the court on
just terms shall stay any
Judicial proceeding that
involves a claim alleged to be
subject to arbitration until the
court renders a final decision”
on the summary action. [f the




final decision requires the
parties to arbitrate, then the
court “on just terms shall stay
any judicial proceeding that
invelves a claim subject to the
arbitration”. NJ S A4
2A:23B-7.

Provisional remedies
and
Provisional Remedies

Enforcement of
Provisional/Intermediate
Awards

Once an umpire is able to act, the
umpire shall have full authority to act
upon applications for provisional
remedies, and any determination
reached by the umpire shall be deemed
an intermediate ruling, N.J. S 4,
2A23A-6.

Before the umpire is “able 1o act” upon
the request for relief, a party may apply
to the court for an order granting a
provisional remedy so long as the
action is “reasonably required by the
circumstances”. MN.JS A4 2A:23A-6

Any party may apply to the court for an
order enforcing a provisional remedy;
review of the validity of the order may
be had by way of defensc. N.J.S 4.
24:234-6 and -7

Once an arbitrator is
appointed and authorized to
act, the arbitrator shall have
full authority to issue
provisional remedies, a party
may only apply to the court
for a provisional remedy “if
the matter is urgent and the
arbitrator is not able to act
timely or the arbitrator cannot
provide an adequate remedy”.
NJ SA4 2A:23B-8.

The prevailing party may file
a summuary action to confirm a
pre-award ruling. The court
shall confirm the award unless
the award 1s vacated, modified
or corrected. N.JS A 24-
23B-18

Jurisdiction of
Umpire/Arbitrator

"T'he umpire has sole jurisdiction to
determine “whether the particular issue
or dispute “ is governed by the contract
to arbitrate and whether “there was
fraud in the inducement of the cntire
agreement which provides for
alternative resolution”. However, the
umpire does not have jurisdiction to
determine “a c¢laim that an alternative
resolution clause was procured by
fraud”. NJS A4 2A:23A-5.

‘The court shall decide
whether a binding agreement
to arbitrate exists or the
controversy 1s subject to
arbitration, The arbitrator
shall decide if a condition
precedent to the arbitration
has been fuifilled and whether
the agreement to arbitrate is
valid NJS A 2A:23B-6,

Appointment of
Umpire/Arbitrator

The court shall appoint an umpire if the
agreement fails to designate same or
the parties cannot agree. N.J.S 4.
2A:23A-9

Same as APDRA. NJS A
2A:23B-11




Disclosure by Arbitrator

No similar provision but required by
case law.

An arbitrator must be
unbiased and there can be no
conflict of interest.  Before
accepting appointment, a
requested arbitrator must
disclose any “known facts that
a reasonable person would
consider likely 1o affect the
impartiality of the arbitrator in
the arbitration proceeding”,
NJSA 2A:23B-12,

Immunity

An umpire shall be immune from any
¢laim for damages arising out of a
proceeding in which the umpire served
unless the award is overturned on
grounds of corruption, fraud or
misconduct in procuring the award and
there is finding that the umpire
participated in such wrongful conduct.
NJS. A4 2A:23A-9(d).

An arbitrator is immune from
civil liability to the same
extent as the court. NJS.A.
2A:23B-14,

Competency to Testify

An umpire is not competent Lo testify
“In any subsequent proceeding arising
out of or related to an alternative
resolution proceeding in which the
umpire served”, unless it is an action
against the umpire in a situation where
thc award was overturned on grounds
of corruption, fraud, or misconduect,
and there was a finding that the
arbitrator participated in the wrongful
conduct, NJ.S.A 2A:23A-9(c).

An arbitrator is not competent
to testify and may not be
compeiled to produce records
mn any judicial proceeding,
unless (1) such testimony is
necessary to determing a
claim of an arbitrator against a
party to the arbitration
proceeding; or (2) in a
summary action to vacate an
arbitration award pursuant to
the Act if the moving party
has demonstrated that a prima
facie ground for vacating the
award exists. NJ S 4.
2A:23B-14.

Multiple
Umpires/Arbitrators

When more than one umpire is agreed
upon, all umpires “shalt sit” at the
hearing of the case, unless the parties
otherwise agree to a lesser number.
NJSA 2A23A-11(a).

The powers of the arbitrator
shall be exercised by the
majority. However, all
arbitrators “shall” conduect the
hearing. NJS. A4 2A:23B-13,

Authority to Issue
Subpoena

Same law as the Uniform Arbitration
Act.

Arbitrator may issue a
subpoena of a witness to
testify or for the production of
documents. N.J.SA4. 2A23RB-
17(a).




Deposition As
Testimony

No express provision

Upon request of a party or
witness, the arbitrator may
permit a deposition of a
witness to be taken for use as
evidence at the hearing.
N.JS.A4 B-17(b).

Discovery and Evidence

“Each party shall be entitled to
discovery by way of oral deposition,
m¢luding videotape deposition,
inspection and copying of all relevant
documents within the care, custody or
centrol of a party or witness, and
intcrrogatories when authorized by
leave of the umpire.

“Except as provided” within the
APDRA, “the rules of the Supreme
Court governing discovery shall be
applicable™.

“All discovery shall be completed
within 60 days following reccipt of the
demand for alternative resolution or the
entry of a final order compelling
alternative resolution. The umpire
shall have the authority to extend the
time for completion of permitted
discovery or to limit or terminate any
permitted discovery upon application
which can be heard in any suitable
way, including tclephone conference or
submitted on the papers. The decision
of the umpire shall be subject to
modification upon review by the
Superior Court when the umpire is
shown fo have improperly exercised his
discretion.”  N.JSA 2A23A-10.

The “parties shall not be bound by the
statutory and common law rules of
cvidence, except as provided for
conduct of contested cases under the
“Adminisirative Procedure Act”, P.L.
1968, ¢. 410 (C.52:14B-1 ct seq);
provided, however, that all statucs and
common law rules relating to privilege

Aribitrator “may permit such
discovery as the arbitrator
decides is appropriate under
the circumstances, taking into
account the needs of the
parties to the arbitration
proceeding and other affected
persons and the desirability of
making the proceeding fair,
expeditious, and cost
cffective.” N.J S 4. 28:23B-
17(c).




shall remain in effect. In any casc
when no rule, procedure or practice
applies to the offer of evidence or
procedure to be adopted, the umpire
shall proceed so that the informality of
the proceedings is assured.” N.J.S.4.
2A:23A-11(d).

Enforcing Discovery

Similar law to the Uniform Arbitration
Act.

Arbitrator may compel and
enforce discovery to the same
¢xtent as the court, including
the issuance of protective
orders. N.J.S A. 28:23B-17.

Written Submissions

“Lach party to an alternative resolution
proceeding shall submit to the umpire
and his adversary a statement of the
party’s factual and legal position with
respect 1o the issues to be resolved, at a
date fixed by the umpire to permit
proper preparation for all hearings.
The submitted statement shall govern,
control and limit the facts and legal
issues 1o be determined in the
alternative resolution proceeding.
Amended or supplemental legal and
factual statements may be filed as
permitted by the umpire where the
same will not unduly prejudice the
other party to the proceeding. N.J.S 4.
2A:23A-11(e).

No express provision.

Form of Award

The award “shall” be in wriling and
“acknowledged or provided in the same
manner as a deed for the conveyance of
rcal estate and delivered personally or
by certified mail, return receipt
requested, or as provided in the
agreement to each party or his attorney
who has appcared in the procecding.
‘The award shall state findings of all
relevant facts, and make all applicable
determinations of law.” N.J S A. 23A-
12(a).

Award must be in writing and
signed by at least one of the
arbitrators who conducted the
proceedings. The Award is to
be made within the time
specified in the contract to
arbitrator or, if not specified
in the contract, within the time
ordered by the court. N.J.S 4.
2A:23B-19,

Application Made to
Umpire/Arbitrator to
Maoadify an Award

Upon application made within 20 days
after delivery of an award to the
applicant, the umpire may “modify”
the award upon the following grounds
(1) miscalculation of figures or a

Upon application made within
20 days after the aggrieved
party recelves notice of an
award, an arbitrator “may
modify or correct an award”




mistake in the description of any
persen, thing or property referred 1o in
the award; (2) the umpire has made an
award based on a matter not submitted
to them and the award may be
corrected without affecting the merits
of the decision based on the issucs
submitted; (3) the award is imperfect in
a matter of form, not affecting the
merits of the controversy; or (4) the
rights of the party applying for the
modification were prejudiced by the
umpire erroneously applying law to the
issues and facts presented for
alternative resolution.

NJS A 23A-12(d).

in the following
circumstances: (1)
mathematical miscalculation
or “evident mistake”
concerning

the description of a person,
thing, or property referred to
in the award; (2) imperfection
as to the form of the award
that does not affect the merits
of the decision; (3) the
arbitrator failed to make a
final award as to a claim
submitted by the parties; (4)
the award requires
clarification.

NJS.A 23B-20.

Damages Awarded

No specific provision for punitive
damages

Arbitrator has authority 1o
award “punitive damaggcs or
other exemplary relief”, as
well as “rcasonable attorney’s
fees™ | to the same extent as
would be permitted if the
matter were being heard by
the court in a civil action.
NJS A 23B-21.

Confirmation of Award

“The court shall confirm an award
upon application of a party made
within one year after its delivery to
him, unless the award is vacated or
modified” in accordance with the
APDRA. NJSA 2A:23A-12(D).

Party must file summary
action with the court to
confirm the Award. The court
shall confirm the award unless
(1) the award is
modified/corrected by the
arbitrator upon application of
the other party; or (2) the
award is modified/corrected
by the court upon application
of the other party, N.JS 4,
2A:23B-22,

Procedure for Filing an
Action with the Court 1o
Vacate

A summary action to vacate must be
fited within 45 days after the award is
delivered to the applicant, or within 30
days after the receipt of an award as
modified by the umpire, unless the
parties extend the time in writing,
NJSA 2A:23A-13(a)

A summary action to vacate
must be filed within 120 days
after the aggrieved party
recelves notice of the award,
or within 120 days after the
aggrieved party receives
notice of a modified or
corrected award. However, if




the aggrieved party moves to
vacate on grounds “that the
award was procured by
corruption, fraud, or other
undue means”™, then the
summary action to vacate
must be made within 120 days
from when “the ground is
known or by the exercise of
reasonable care would have
been known by the aggrieved
party.” N.J.S 4. 2A:23B-
23(b).

Grounds for Vacating
an Award

An award “shall” be vacated “if the
court finds that the rights of a party
who either participated in the
procceding or was served of notice of
the proceeding were prejudiced” by: (1)
corruption, fraud or misconduct in
procuring the award; (2) partiality of an
umpire appointed as a neutral; (3)in
making the award, the umpires [sic]
exceeding their power or so imperfectly
exceuting that power that a final and
definite award was not made; (4)
failure to follow the procedure set forth
in the APDRA, unless the party
applying 1o vacate the award continued
with the proceeding with notice of the
defect and without objection; or (5) the
umpire’s commitling prejudicial error
by erroneously applying the law to the
issues and facts presented for
alternative resolution. NJ.SA.
2A:23A-13(c).

[n considering an application to vacate,
modify or correct an award, a decision
of the arbitrator on the facts shall be
final if there is substantial evidence to
support that decision; however, where
the application is to vacate based on
(1), (2), (3) or (4) above, the court shall
make an independent determination of
any relevant facts de novo upon such
record as may exist or it may determine

A court “shall” vacate an
award 1f: (1) the award was
procured by corruption, fraud,
or other undue means; (2) the
court finds evident partiality,
corruption, or misconduct by
an arbitrator that prejudices
the rights of a party; (3) the
arbitrator conducted the
hearing in a manner that
“substantially prejudice|d] the
rights of a party; (4) the
arbitrator exceeded his
powers; {5) there was no
agreement to arbitrate (unless
the party failed to raise the
objection prior to the
commencement of the
arbitration); and (6) there was
insuflicient notice of the
initiation of the arbitration
proceedings so as to
“substantially prejudice” the
rights of a party, N.J/.S.A.
2A:231B-23(a).




in a summary expedited proceeding,
NJS. 4 2A23A-13(b)

An award shall also be vacated if the
rights of a party who neither
participated in the proceeding nor was
served with a notice of intention to
have alternate resolution, if the court
finds: (1) the rights of that party were
prejudiced by one of the five grounds
delineated above; {2) a valid agreement
to have aiternative resolution was not
made; (3) the agreement {o have
alternate resolution has not been
complicd with; or (4) the claim was
barred by any provision of this act,
NJIS A 2A23A-13(d).

Remand to
Umpire/Arbitrator or
Ruling of Court After an
Award is Vacated by the
Court

“Whenever it appears to the court to
which application is made, pursuant to
this section, either to vacate or modify
the award becausc the umpire
committed prejudicial error in applying
applicable law to the issues and facts
presented for alternative resolution, the
court shall, after vacating or modifying
the erroneous determination of the
umpire, appropriately set forth the
applicable law and arrive at an
appropriate determination under the
applicable facts determined by the
umpire. The court shall then confirm
the award as modified. NJS A.
2A23A-13().

Unless an award is vacated on grounds
that the umpire committed prejudicial
error in erroneously applying the law to
the facts of the case, the court “may”
order a rehearing and determination of
all or any of the issues, either before
the same umpire, having due regard for
whether the award was vacated by
reason of misconduct on the part of the
umptre, or before a new umpire
appointed in accordance with the
procedures of the APDRA. N.JS A

It an award is vacated on
grounds other than a finding
that there was no agreement to
arbitrate, the court “may order
a rehearing” in {ront of an
Arbitrator. Unless the court
vacated the award on grounds
that the arbitrator was
impartial or conducted the
proceeding in a manner that
“substantially prejudice[d]”
the parties, the same arbitrator
who conducted the initial
arbitration may conduct the
rehearing. Otherwise, a new
arbitrator shall conduct the
hearing. N.JS.A 23B-23(c).




2A:23A-14.

Grounds for Modifying
or Correcting an Award

A court “shall modify” an award if: (1)
there was a miscalculation of figures or
a mistake in the description of any
person, thing or property referred to in
the award; (2} the umpire has made an
award based on a matter not submitted
to them and the award may be
corrected without affecting the merits
of the decision upon the issues
submitted; (3) the award is imperfect in
a matter of form, not affecting the
merits of the controversy; or (4) the
rights of the party applying for the
modification were prejudiced by the
umpire erroneously applying law to the
issues and facts presented for alternate
resolution.” NJ.SA 2A:23A-13(e).

The court “shall” modify or
correct an award if: (1) there
was an ¢vident mathematical
miscalculation or an evident
mistake in the description of a
person, place or thing; (2) the
arbitrator made an award on a
claim not submitted to the
arbitrator and the award may
be corrected without affecting
the merits of the decision
upon the claims submitted; or
(3) the award is imperfect in a
matter of form not affecting
the merits of the decision on
the claims submitted. N.J.S. 4.
23B-24(a).

Timing of Application
to Court to Modify an
Award

A summary action to modify must be
filed within 45 days after the award is
delivered 1o the applicant, or within 30
days after the receipt of an award as
modified by the umpire, unless the
parties extend the time in wriling.
NJSA 2A:23A-13(a).

A summary action to modify
or correct an award must be
made within 120 days after
the party receives notice of the
award, or within 120 days
after the parties receives
notice of an award that has
been modified or corrected by
the arbitrator. NJ.S A
2A:23B-24{a).

Confirmation of an
Award Modified by the
court

If the court modifies or vacates an
award on grounds that “the umpirce
committed prejudicial error in applying
applicable law to the issues and facts
presented for alternative resolution”,
the court shall then confirm the order as
modified. N.JS.A 2A:23A-13(6).

If the court grants a parties
application to modify or
correct an award, the court
shall confirm the award as
modified or corrected.
NJS.A 2A:23B-24(b).

Entry of Judgment on
An Award

Same law as the Uniform Arbitration
Act

“[Jpon granting an order
confirming, vacating without
directing a rehearing,
modifying, or correcting the
award, the court shall enter a
Judgment in conformity with
the arbitrator’s award.” The
judgment may be recorded,
docketed, and enforced as any
other judgment in a civil




action.” NJS A 2A:23B-
25(a).

Court’s Award of
Attorney’s Fees

“Whenever a court shall vacate, modify
or correct an award”, the court, upon
application, “shall in a summary
proceeding” determine all costs and
expenses associated with the umpire
and conducting the alternative
resolution proceeding. “The court may
thereupon include the costs and
expenses in the {inal judgment entered
confirming they award.”

N.JSA 2A23A-18(a).

The court “may allow
reasonable costs” of a
summary action to confirm,
vacate, modity, or correct an
award. Upon application of
the prevailing party in an
action to confirm, modify,
correct or vacate an award, the
court “may add reasonable
attorney’s fees and other
reasonable expenses of the
litigation incurred in a judicial
proceeding after the award is
made to a judgment
confirming, vacating without
directing a rehearing, or
substantially modifying or
correcting an award. N.J.S A.
23B-25

Appeals to Appellate
Court

Once an award is confirmed and
entered as a judgment by the court,
“there shall be no further appeal or
review of the judgment or decree”.
NJSA 2A:23A-18.

Note: case law has carved out certain
public policy exceptions for appeals.

An appeal “may” be taken
from: (1) an order denying a
summary action to compe)
arbitration; (2} an order
granting a summary action to
stay arbitration; (3) an order
confirming or denying
confirmation of an award; (4)
an order modifying or
correcting an award; (5) an
order vacating an award
without directing a rehearing;
or (6) a final judgment entered
pursuant to the Act. N.JS 4.
2A:23B-28(a).

‘The appeal “shall be taken as
from an order or a judgment
in a civil action.” N.J S 4.
2A:23B-28(b).

PREPARED INITIALLY BY LISA STEIRMAN HARVEY. ESQ. and cdited by Charles F.

Yuotto, Jr., Esq., Noel 8. Tonneman, Esq. and Dale Console, Esq.
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independence + Imegrity = Fairness + Cuality Service Administrative Office of the Courts

GLENN A, GRANT

Admnsitracve Lerector of the Courts

Richard J, Hughes Justege Camplex « PO, Box 037 = Trenton, M) 0B625-003T fjeaurts goy « Tel: 609-176-2000 - Fase £00-376-2002
TO: A.S&ignmﬂnt Judges DIREETIVE #lﬁ-;.':'.'i
Trial Court Administrators Questions may be directed to

609-815-2900, ext. 55350,
FROM: Glenn A. Grant, Administrative Ii

SUBJ: Family — Parenting Coordinator Program - Guidelines; Forms

DATE: September 1, 2023

This directive promulgates statewide operational guidelines and forms
for the Parenting Coordinator Program as approved by the Supreme Court.
New Court Rule 5:8D, effective September 1, 2023, establishes the Parenting
Coordinator Program, defines the role of the Parenting Coordinator, and
establishes the appointment process for rostered and non-rostered Parenting
Coordinators.

A Parenting Coordinator is a neutral person appointed by the court to
facilitate the timely resolution of day-to-day parenting issues that arise within
the context of family life when the parties cannot resolve issues on their own.
Using the Order Appointing Parenting Coordinator, the court may appoint a
Parenting Coordinator in dissolution (FM) and non-dissolution (FD) matters
after the entry of (1) a pendente lite order or a temporary or final custody
order, and (2) a parenting plan.

Parenting Coordinators can be selected from the Judiciary's Roster of
Statewide Approved Parenting Coordinators (“Roster”), or the court may
approve the appointment of a Parenting Coordinator who is not on the Roster if
the parties consent. To be placed on the Roster, applicants must meet the
qualifications and training requirements set forth in the attached Parenting
Coordinator Guidelines. They must also submit the attached Application for
Admission to the Roster of Statewide Approved Parenting Coordinators. Once
on the Roster, Parenting Coordinators may change or update their profile by
submitting a Roster of Statewide Parenting Coordinators Change/Update Form.

ENSURING
Aﬁ%ﬁ‘w JUSTICE



Directive #16-23

Parenting Coordinator Program—Guidelines; Forms
September 1, 2023

Page 2 of 2

The Roster and forms will be posted online at njcourts.gov. A training
program that meets the requirements set forth in R. 5:8D and the attached
Parenting Coordinator Guidelines is being planned.

Attachments:
1. Parenting Coordinator Guidelines (Rule 5:8D)
2. Order Appointing Parenting Coordinator (CN:13005)
3. Application for Admission to the Roster of Statewide Approved
Parenting Coordinators (CN:13004)
4. Roster of Statewide Parenting Coordinators Change/Update Form
(CN:13006)

ce: Chief Justice Stuart Rabner
Family Presiding Judges
Steven D. Bonville, Chief of Staff
AOC Directors and Assistant Directors
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Parenting Coordinator Guidelines (Rule 5:8D)

These Parenting Coordinator Guidelines are issued by the Administrative
Director of the Courts pursuant to Rule 5:8D.
Guideline 1. Appointment

The court may appoint a Parenting Coordinator pursuant to Rule 5:8D.
Parenting Coordinators do not serve as custody or parenting plan evaluators. In
cases where a current temporary or final domestic violence restraining order exists
pursuant to the Prevention of Domestic Violence Act (or equivalent law from
another jurisdiction), the court may abpoint a Parenting Coordinator at the sole
election of the victim. The victim has the option to terminate the Parenting
Coordinator process without the filing of a formal motion. Otherwise, termination
of the Parenting Coordinator process shall be addressed pursuant to paragraph K of
Guideline 5. Each party shall be permitted to briefly interview potential Parenting
Coordinator candidates before the court makes the appointment.

Guideline 2. Authority of the Court and the Parenting Coordinator

A. Authority of the Court

The appointment of a Parenting Coordinator shall not affect the court’s
jurisdiction in any aspect of the case, including custody, parenting time or support,

and its management and control of the case.
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B. Authority of the Parenting Coordinator

1. The Order of Appointment shall:

a. authorize the Parenting Coordinator to facilitate
discussion between the parties,

b. authorize the Parenting Coordinator to make
recommendations to the parties in the event the parties cannot reach an agreement,
and

C. indicate that the Parenting Coordinator’s
recommendations will be binding upon the parties unless a party objects and then
files a timely motion or Order to Show Cause.

2. The Parenting Coordinator shall not have authority to make
recommendations regarding financial issues or to modify legal and/or physical
custody. The Parenting Coordinator may make recommendations to facilitate
parenting time, including but not limited to the following:

a. Time, place, and manner of pick-up and drop-off of child,

b.  Childcare arrangements,

¢.  Minor or temporary alterations in parenting schedules for
weeknight, weekend, holidays, vacation, and special events that will not
substantially alter the parenting plan,

d. Dates for summer vacation,
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e. The parents’ schedules and conditions of phone or other
contact (e.g., text and email) with the child while in the other parent’s custody,

f.  Selection and scheduling of activities and resolving
conflicts between parties concerning the child's participation in recreation,
enrichment, and extracurricular activities/programs,

g. Referrals to other professionals to improve family
functioning, including recommendations for custody or other focused evaluations,

h. A child’s travel and passport arrangements,

i.  Equipment and personal possessions of the child, including
movement of these items between households for the child's use,

j.  Clarification of provisions in parenting plans to address
inadvertent gaps that may lead to conflict between the parties including defining
specific hours for pickup/drop-otf and trénsportation during holidays,

k. Information exchanges including school, health, social
activities, and communication about the child between the parties,

.  Consistency in child disciplinary matters,

m. Non—permaﬁent significant changes in a child's appearance

including haircuts, hair color changes, dress code, and manicures,
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n. Unless limited by a domestic violence restraining order,
how the parties may communicate with each other, with the child, and in the
child’s presence, and

0. All other issues agreed upon by the parties and the
Parenting Coordinator to help effectuate resolution of custody and parenting time

issues,

Guideline 3. Qualifications of Parenting Coordinators on the Statewide Roster of

Approved Parenting Coordinators

A. Process

The Administrative Director of the Courts, or the Director’s designee, shall
be responsible for reviewing and acting on all Parenting Coordinator applications.
Applicants- must complete an application form posted on the Judiciary’s website
(www.njcourts.gov). Applicants who meet the professional and training
requirements set forth in this Directive shall be added to the Roster of Statewide
Approved Parenting Coordinators. The roster shall be maintained by the
Administrative Director of the Courts and shall be posted on the Judiciary’s
website.

Parenting Coordinators on the Statewide Roster must annually submit to the
Administrative Director of the Courts proof that they continue to be licensed and in

good standing in their respective professions.
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B. Professional Qualifications

l. Retired Superior Court Judges and Currently Licensed

Attorneys. Retired Superior Court judges and currently licensed attorneys must be
licensed to practice law and be in good standing with the State of New Jersey
Board of Admissions to the Bar.

2. Mental Health Professionals. Mental health professionals must

be licensed and be in good standing in the fields of psychology, psychiatry, or
social work in the State of New Jersey with the appropriate State Board or Agency.

3. Alternative or Complementary Dispute Resolution

Professionals. Professionals in alternative or complementary dispute resolution

occupations must be in good standing in their field.

C. Traiming Requirements

. General. All Parenting Coordinators shall have completed a
minimum of forty (40) hours of training pursuant to the requirements of
subparagraph (C)(3) of Guideline 3.

2. Continuing Training. All Parenting Coordinators shall annually

attend four (4) hours of continuing education and shall file with the Administrative
Office of the Courts, as appropriate, an annual certification of compliance. To meet
the requirement, this continuing education shall include instruction in ethical issues

associated with Parenting Coordination practice and should cover at least one of
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the following: case management skills; Parenting Coordination; and resolution

concepts and skills.

3. Parenting Coordination Course Content. The forty (40) hours of
classroom instruction for Parenting Coordinators shall include basic mediation
skills as well as at least sixteen (16) hours of specialized Parenting Coordination
training, which should cover: family and child development; psychological issues
in separation and divorce; family dynamics; New Jersey family law; high-conflict
tamily dynamics; parenting coordination process; techniques; domestic violence;
the impact of divorce on children at varying developmental levels; diversity,
inclusion, and cultural competency; and community resources.

4, Domestic Violence Training. Where there is a domestic

violence restraining order, the parenting coordinator must also have completed
additional training on domestic violence components, including: power and
control; progression of abuse; the cycle of violence; and issues related to the victim
and to the perpetrator.
Guideline 4. Exemptions for Non-Roster Parenting Coordinators

The court may approve the appointment of an individual to serve as a
Parenting Coordinator who is not on the Roster of Statewide Approved Parenting
Coordinators only with the consent of the parties. Non-Roster Parenting

Coordinators shall not be appointed in matters where there is a domestic violence
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restraining order. Parenting Coordinators who are not on the roster must follow
these Guidelines and are only exempted from certain provisions if stated below or
by court order:

A.  Qualifications and Training Requirements. Parenting Coordinators

appointed by consent of the parties are exempt from the qualification requirements
set forth in paragraph (B) of Guideline 3 and the training requirements set forth in
paragraph (C) of Guideline 3.

B. Conflicts of Interest and Impartiality. Depending upon the

relationship (e.g., relative, trusted friend) of the non-roster Parenting Coordinator
to the parties, the Parenting Coordinator may be exempt from Guideline 6
regarding conflicts of interest. However, all Parenting Coordinators must be
impartial.

C. Reporting of Suspected Domestic Violence or Child Abuse.

Although non-roster Parenting Coordinators shall not be appointed where there is a
domestic violence restraining order, the Parenting Coordinator shall contact the
court to address any safety concerns relating to a party or child. Additionally,
domestic violence records and names and addresses of victims or alleged victims
of domestic violence or sexual offenses are confidential. The Parenting

Coordinator shall not disclose such information. (See Court Rule. 1:38-3(d)(9) and

-3(d)(10)).
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In New Jersey, any person having reasonable cause to believe that a child
has been subjected to abuse should immediately call 1-877 NJ ABUSE (1-877-
652-2873). If the child is in immediate danger, the Parenting Coordinator should
also call 911.
Guideline 5. Procedures

A.  The Order of Appointment shall specify the authority of the
Parenting Coordinator and indicate the issues on which the Parenting Coordinator
may make recommendations.

B.  On each issue submitted to the Parenting Coordinator, each party
will have an opportunity to be heard.

C.  Parenting Coordinators shall not have any communication with the
court unless mutually agreed to by the parties or unless required by statute, court
rule, or the appointment order. Absent mutual agreement, either party may file an
application to permit the Parenting Coordinator to communicate with the court.
Such communication must be on notice to the parties.

D. A term limit for the appointment of a Parenting Coordinator shall
be set forth in the order, as fixed by the court or agreed to by the parties, which
term shall commence upon the parties’ retention of the Parenting Coordinator. The
term of appointment may be extended by the court on good cause shown or by

agreement of the parties.
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E. A Parenting Coordinator shall document in writing all agreements
made by the parties and all recommendations by the Parenting Coordinator, which
shall be communicated simultaneously to both parties. In time sensitive
circumstances, recommendations may be made orally and must be communicated
to both parties, followed by written confirmation simultaneously communicated to
both parties.

F. The Parenting Coordinator shall hold an initial meeting with the
parties, either jointly or separately, at the discretion of the Parenting Coordinator,
and in compliance with limitations set forth in any domestic violence restraining
order. The Parenting Coordinator shall define and describe for the parties in the
retainer agreement, the role, limitations, and fees of the Parenting Coordinator,
which shall be consistent with the Order of Appointment.

G.  Complaint Procedure. Except as provided by other applicable law,

a party having a complaint about a Parenting Coordinator shall submit a written
letter to the Parenting Coordinator detailing the complaint, with a copy: to the
other party (or where there is a domestic violence restraining order, the Parenting
Coordinator shall serve the copy on the other party; or to both attorneys (if any),
and to the attorney for the child (if any)). The Parenﬁng Coordinator shall within
ten (10) days of receipt of a written complaint provide a written response to both

parties and the attorneys, subject to the other provisions herein. Thereafter, the
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Parenting Coordinator at their discretion may schedule a meeting or conference
call with the attorneys or v;fith the attorneys and the parties or self-represented
litigants in an effort to resolve the complaint. In situations where the complaint is
not resolved by this process, the dissatisfied party may file a motion with the court.

H.  Compensation of Parenting Coordinator. Parenting Coordinators

shall be compensated in accordance with their stated fees and for expenses
incurred, which shall be clearly set forth in the Order of Appointment, as well as in
the Retainer Agreement and/or in the information and materials provided to the
parties at the initial conference. The parties shall pay the apportioned percentage
either as agreed upon or determined by the court and set forth in the Order of
Appointment.

L. Pay Disputes. Parenting Coordinators that have not been timely

paid in accordance with the Order of Appointment may bring an action to compel
payment. Such action shall be made in the county in which the Order of
Appointment originated and shall be commenced with the filing of a complaint in
the Law Division. Nothing in these Guidelines prevents either party or the court
from allocating, modifying, or enforcing the parties’ respective obligations to pay
the Parenting Coordinator pursuant to the Order of Appointment in the Family Part

matter.
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J. Parenting Coordinator Retainer Agreement/Fees. The Parenting

Coordinator’s retainer agreement shall set forth the fees, costs and refainer
associated with the appointment. The retainer agreement must include the
following information:

I. A description of the services and disbursements tor which the
parties will be responsible and how they will be billed, the Parenting Coordinator’s
hourly billing rate, the amount of retainer required, and how the retainer will be
applied and replenished,

2. The method by which the fee will be computed,

3. The billing frequency, which shall be no less frequently than
every ninety (90) days, provided services were rendered in that period, and

4. The payment due date.

K. Termination of Parenting Coordinator’s Appointment.

1. The court or the Parenting Coordinator may terminate the
appointment in the following instances:
a. the services of the Parenting Coordinator do not meet
the needs of the family,
b. the child has reached the age of majority,

¢. the parties stipulate to termination, or
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d.  the Parenting Coordinator’s fees are not being paid or
are not being paid at a time specified by the Order of Appointment.
2. Either party may file a motion to terminate the Parenting
Coordinator's appointment if the Par¢nting Coordinator exceeded their mandate,
acted in a manner inconsistent with the approved procedures or violated
professional conduct, provided the approved complaint procedure has been
utilized. If the Parenting Coordinator seeks to withdraw, the request shall be

granted absent extraordinary circumstances.

Guideline 6. CQnﬂicts of Interest and Impartiality

A.  Parenting Coordinators shall be subject to the professional
standards of their respective professions.

B.  Parenting Coordinators shall be impartial and shall not
discriminate based on race, color, religion, age, sex, sexual orientation, national
origin, language, marital status, socioeconomic status, or disability, Parenting
Coordinators shall withdraw from a case if they determine that they cannot act in
an impartial manner. Parenting Coordinators have a primary duty to be impartial
and to advise all parties of any circumstances that create the appearance of possibie
bias, prejudice, or inability to remain impartial.

C.  Parenting Coordinators shall neither give nor accept a gift, favor,

loan, or other item of value from any party having an interest in the Parenting
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Coordination process, subject to potential reasonable exemptions for non-roster
Parenting Coordinators.

D.  Parenting Coofdinators shall not serve in a manner that presents a
conflict of interest. A conflict of interest arises when any relationship between the
Parenting Coordinator and either or both parties, or the subject matter of the

- dispute compromises the Parenting Coordinator's impartiality. Parenting
Coordinators shall disclose potential conflicts of interest as soon as practical after .
the Parenting Coordinator becomes aware of the interest or relationship giving rise
to the potential conflict.

E.  Parenting Coordinators shall not create a conflict of interest by
providing any service to interested parties that is not directly related to the
Parenting Coordination process.

F. A conflict of interest shall include, but is not limited to the
following:

1. The Parenting Coordinator has a personal bias or prejudice
concerning a party or a party's lawyer,

2. The Parenting Coordinator has personal knowledge of the
parties, the child or of disputed evidentiary facts concerning the proceeding, or

3. The Parenting Coordinator, or a partner or associate in the

Parenting Coordinator's firm, served as lawyer, therapist, consultant, coach or in
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any other mental health role or other representative capacity for the parties or
child.

G.  Parenting Coordinators disqualified by the terms of these
Guidelines may not avoid disqualification by disclosing the conflict of interest and
securing the parties' consent to a waiver of the conflict,

H.  Parenting Coordinators shall attend to all matters in a timely
manner.

1. Parenting Coordinators shall not serve in dual sequential roles in a
matter including as attorney, guardian ad litem, mediator, arbitrator, custody
evaluator, therapist, coach, consultant, or other mental health role for either party
or a child in the matter. Parenting Coordinators should attempt to facilitate
resolution of issues by agreement of the parties and shall not act in a formal
mediator role or as a therapist, evaluator, or legal advisor. A Parenting
Coordinator’s attempt to resolve an issue does not disqualify them from making a
recommendation on an issue that remains unresolved.

Guideline 7. Confidentiality/Manner of Cominunioation_s

A.  All communications by the parties or their attorneys with the
Parenting Coordinator shall not be confidential. All communications by third
parties with the Parenting Coordinator shall not be confidential, unless the

communication is made from a third party who has a privileged relationship with a
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party or a child, in which case the issue of whether the communication remains
privileged/confidential shall be explicitly addressed by the parties and the

- Parenting Coordinator and adjudicated by the court if unresolved. A Parenting
Coordinator shall expressly advise the parties regarding the terms of this
paragraph.

B.  The Parenting Coordinator may communicate with a party, their
attorney, or any mutually agreed upon third party on an ex parte (meaning one-on-
one, private communication, not in the presence of the other party) basis to the
extent necessary to obtain information relevant to the Parenting Coordinator's role.
The fact of such communication shall be made known to the parties as determined
by the Parenting Coordinator. The Parenting Coordinator may meet with the child
upon the expressed written consent of all parents/legal guardians if the Parenting
Coordinator believes that this will aid in issuing appfopriate recommendations.

C.  The parties shall have the right to initiate or receive one-on-one
communication with the Parenting Coordinator. Any such one-on-one
communications shall be made known to the other party, as soon thereafter as
possible, in writing in a manner consistent with the Parenting Coordinator's
protocols. Any party or their attorney may communicate in writing with the
Parenting Coordinator. Copies of such communications will be provided to the

other party unless the Parenting Coordinator determines otherwise. In those
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instances, the Parenting Coordinator will determine how they will convey the
communication with the other parent consistent with the protocols established by
the Parenting Coordinator. Copies of any documents, tape recordings or other
electronic material that one party gives to the Parenting Coordinator must also be
given to the other party unless the Parenting Coordinator determines otherwise. In
those instances, the Parenting Coordinator will determine how the materials will be
conveyed to the other party. If a crisis arises that will affect a child, the Parenting
Coordinator may make a recommendation on an emergent basis, either in person or
by way of an emergency conference call or by electronic means, to all parties. In
cases where there is a domestic violence restraining order between the parties,

communication shall be consistent with the limitations of such order.
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Attachment 2

Order Appointing Parenting Coordinator -
CN 13005



Superior Court of New Jersey

Chancery Division - Family Part
Plaintiff, County of

V. Docket Number:

Defendant, Civil Action
Order Appointing
Parenting Coordinator

This matter having been opened to the Court to appoint a Parenting Coordinator to assist
in implementing the parties’ (select one):

[1  court ordered custody and parenting plan, or

[  agreed upon custody and parenting plan.

The appointment is made (select one)
[  upon consent of the parties, or

[]  pursuant to a court hearing, and

The Court having considered the (select one)
[1 testimony and evidence presented, or

[J  certifications submitted by the parties and the argument of
counsel,

And,

The Court having made (select one)
[1  oral findings of good cause, or

[]  written findings of good cause;

It is on this day of 5 20 , Ordered that

1. Appointment: (full name) , located at

, New Jersey (phone: ), 18
hereby appointed Parenting Coordinator for a term of {date/event)

The Parenting Coordinator was selected:

[1  from the Statewide Roster of Approved Parenting Coordinators (1446) or
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[]  not selected from the Statewide Roster of Approved Parenting
Coordinators and instead appointed with the consent of the parties
(1447).

2. Fees and Retainer: The Parenting Coordinator will be compensated at the hourly rate
of $ consistent with their retainer agreement. A joint retainer of
$ will be paid to the Parenting Coordinator and the parties shall sign the
Parenting Coordinator’s retainer agreement, a copy of which is annexed to this Order
as Schedule A, within __ days of this Order. The parties will share the Parenting
Coordinator’s fees as follows: Plaintiff _ % and Defendant ____ % subject to a
reallocation by application to the court. The court may seek input from the Parenting
Coordinator in the event of a request for reallocation of fees and costs.

3. Role of Parenting Coordinator: The Parenting Coordinator shall assist in
implementing the parties’ parenting plan by facilitating the resolution of day-to-day
parenting issues in a timely manner when the parties cannot resolve these issues
themselves, including facilitating communication and agreement whenever possible,
assisting the parties to learn strategies to avoid conflict regarding their child, reduce
misunderstanding, clarify priorities, explore possibilities for compromise, develop
methods of communication to promote cooperation in parenting, and making
recommendations to the parties to achieve these goals. The Parenting Coordinator
does not function as an attorney, guardian ad litem, counselor, therapist, mediator,
arbitrator, custody evaluator, coach, consultant or mental health provider for the
parties, child, or family.

4.  No Confidentiality: Communications by the parties or their attorneys with the
Parenting Coordinator are evidential, and shall not be deemed confidential. All
communications from third parties to Parenting Coordinators shall not be deemed
confidential, unless the communication is made from a third party who has a
privileged relationship with a party/child, in which case the issue of whether the
communication remains privileged or confidential shall be explicitly addressed by
the parties and the Parenting Coordinator and adjudicated by the court if unresolved.
Additionally, the parties acknowledge that consistent with this Order, the Parenting
Coordinator shall abide by the terms of R. 1:38-3(d}(9) and -3(d)}(10) and maintain
confidentiality of the parties’ identifying information, contact information, records
and reports of any kind,

5. Recommendations: The Parenting Coordinator shall facilitate discussion between the
parties and make recommendations to the parties in the event the parties cannot
reach an agreement, which shall become binding unless a party objects by filing a
timely motion or order to show cause. In cases where there exists a current
temporary or final restraining order between the parties, communication shall be

consistent with the limitations of such order.
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6. Sources of Information: Each party is ordered to provide the Parenting Coordinator
with all requested information including sighed releases to enable the Parenting
Coordinator to communicate with collateral contacts. The Parenting Coordinator is
authorized to have contact with any professional or other individual the Parenting
Coordinator deems necessary to perform the duties as Parenting Coordinator
including the child, therapists, physicians, childcare providers, teachers, and family
members. In the event that either a collateral contact possesses privileged
information, or the information sought is privileged pursuant to a statute, the party
has the right to oppose signing the release and shall advise the Parenting Coordinator
and the other party of their objections. If the issue remains unresolved, either party
may file a motion and the court shall determine whether the release is to be signed
and whether and to what extent the privileged information shall remain confidential.

7. Scope: The Parenting Coordinator shall not have authority to make recommendations
regarding financial issues or modify legal and physical custody. The Parenting
Coordinator may make recommendations to facilitate parenting time on matters,
including: '

a)  Time, place and manner of pick-up and drop-off of child;

b)  Childcare arrangements;

¢)  Minor or temporary alteration in parenting schedules for weeknight,
weekend, holidays, vacation, and special events that will not
substantially alter the parenting plan;

d)  Dates for summer vacation;

¢)  The parents’ schedules and conditions of phone or other contact (e.g.,
text and email) with the child while in the other parent’s custody;

) Selection and scheduling of activities, and resolving conflicts between
the parties concerning the child’s participation in recreation, enrichment,
and extracurricular activities;

g)  Referrals to other professionals to improve family functioning, inciuding
recommendation for custody or other focused evaluations;

h)  Child’s travel and passport arrangements;

i) Equipment and personal possessions of the child, including movement of
these 1items between households for a child’s use;

1) Clarification of provisions in parenting plans to address inadvertent gaps
that may lead to conflict between the parties, including defining specific
hours for pickup/drop-off and transportation during holidays;

k) Information exchanges, including school, health, social activities, and
communication about the child between the parties;

1) Consistency in child disciplinary matters;

m) Non-permanent significant changes in a child’s appearance, including
haircuts, hair color changes, dress code, manicures;
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n)  Unless limited by a domestic violence restraining order, how the parties
communicate with each other, with the child, and in the child’s presence;
and _

o)  All other issues agreed upon by the parties and the Parenting
Coordinator to help effectuate resolution of custody and parenting
issues.

8.  Protocol: The Parenting Coordinator shall determine the protocol of all
communications, interviews, and sessions, including who shall or may attend the
meetings. At their discretion, the Parenting Coordinator may conduct meetings with
the parties, the child, and others related to the case jointly or separately, which
meetings may occur by telephone, video conference or in person. All parties will
have an opportunity to be heard on each issue submitted to the Parenting
Coordinator. The Parenting Coordinator shall provide an agenda to the parties in the
event the Parenting Coordinator initiates the request for a meeting. In no event may a
party tape or record any Parenting Coordination sessions. In cases in which there is

“domestic violence restraining order between the parties, communication shall be
consistent with the limitations of such order. The Parenting Coordinator shall
document in writing all agreements made by the parties and all recommendations by
the Parenting Coordinator, which shall be communicated simultaneously to both
parties. In time sensitive circumstance, recommendations may be made orally and
must be communicated to both parties, followed by written confirmation
simultaneously communicated to both parties.

9. Communication with the Parenting Coordinator: The parties have the right to initiate
or receive oral ex parte (meaning private, not in the presence of the other party)
communication with the Parenting Coordinator at the Parenting Coordinator’s
discretion, and the fact of such communication shall be made known to the other
party contemporaneously with its occurring (or as soon thereafter as possible) in
writing in a manner consistent with the Parenting Coordinator’s protocols. Any party
or their attorney may communicate in writing with the Parenting Coordinator and
copies of such communications will be provided to the other party, unless the
Parenting Coordinator determines otherwise, in which event the Parenting
Coordinator will determine the means by which they will convey the communication
to the other parent consistent with the protocols established by the Parenting
Coordinator. Copies of any documents, tape recordings, or other electronic material
that one party gives to the Parenting Coordinator must also be given to the other
party unless the Parenting Coordinator determines otherwise, in which event the
Parenting Coordinator will determine the means by which the contents will be
conveyed to the other party. If a crisis situation arises that will affect a child, the
Parenting Coordinator may make a recommendation on an emergent basis with all
parties present either in person or via emergency conference call, or by e-mail to all
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parties. In cases in which there is domestic violence restraining order between the
parties, communication shall be consistent with the limitation of such order.

10. Testimony: The Parenting Coordinator shall testify only pursuant to an order issued
by a judge in this matter. The Parenting Coordinator shall be paid for all court
appearances, depositions, conferences, or other appearances at which the Parenting
Coordinator participates in connection with these proceedings including travel time

at the Parenting Coordinator’s hourly rate of $ and payment of the
estimated amount required shall be paid no later than 48 hours prior to testifying or
appearing,

11. Termination: The court or the Parenting Coordinator may terminate the Parenting
Coordinator’s appointment in the following instances: the services of the Parenting
Coordinator do not meet the needs of the family; the child has reached the age of
majority; the parties stipulate to the termination; the Parenting Coordinator’s fees are
not being paid; entry of a court order; or upon expiration of the term as set forth in
paragraph 16 of this order. Either party may file a motion to terminate the Parenting
Coordinator’s appointment whenever the Parenting Coordinator has exceeded their
mandate, acted in a manner inconsistent with the approved procedures, or violated
professional conduct, provided the approved complaint procedure has been utilized.
[f the Parenting Coordinator seeks to withdraw, the request shall be granted absent
extraordinary circumstances.

12.  Complaint: Except as provided by other applicable law, a party having a complaint
about the Parenting Coordinator shall submit a written letter to the Parenting
Coordinator detailing their complaint, with a copy to the other party (or where there
is a domestic violence restraining order the Parenting Coordinator shall serve the
copy on the other party) to both attorneys (if any) and to the attorney for the child (if
any). The Parenting Coordinator shall within ten (10) days provide a written
response to both parties and their attorneys, subject to the other provisions herein.
Thereafter, the Parenting Coordinator at their discretion may schedule a meeting or
conference call with the attorneys and the parties to resolve the complaint. If the
complaint is not resolved by this process, the dissatisfied party may file a motion
with the court to decide the dispute.

13. Report to the Court: Parenting Coordinators shall not have any communication with
the court, unless mutually agreed to by the parties or unless otherwise required or
permitted under the terms of this Order. Absent mutual agreement, either party may
file a motion to permit the Parenting Coordinator to communicate with the court and
such communication will be on notice to the parties,

14. In cases where there currently exists a temporary or final restraining order pursuant
to the New Jersey Prevention of Domestic Violence Act, it is further ordered:

Promulgated by Directive #16-23 {09/01/2023%; CN:13005 page 5 of 6



b)

d)

The victim shall be advised of the right to decline appointment of a
Parenting Coordinator and that the victim has the option to terminate the
Parenting Coordinator process without the filing of a formal motion.
Otherwise, termination of the Parenting Coordinator process shall be
addressed pursuant to paragraph 11 of this order.

The Parenting Coordinator shall address any safety concerns with the
court in writing.

The Parenting Coordinator shall abide by the terms of Rule 1:38-3(d)(9)
and -3(d)(10) and maintain confidentiality of the parties' identifying
information, contact information, records, and reports of any kind.

The Parenting Coordinator shall include measures addressing the safety
of the parties and any participants and shall establish protocols for
meetings and communications consistent with the domestic violence
restraining order.

15.  The Parenting Coordinator remains subject to the child abuse reporting requirements
pursuant to N.J.§.A. 9:6-8.10.

16. The Parenting Coordinator’s appointment shall expire on , unless
otherwise extended upon a showing of good cause or by agreement of the parties.

17. Other Terms:

A copy of this order and ghidelines shall be served on the parties and the Parenting
Coordinator within days.

s/

Date

J.S.C.
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“'"%—F Qualifications for Admission to the New Jersey Judiciary
P Roster of Statewide Approved Parenting Coordinators

The Administrative Director of the Courts, or the Director’s designee, is responsible for
reviewing and acting on Parenting Coordinator applications. Applicants must complete the
attached application. Those who meet the professional and training requirements set forth below
will be added to the Roster of Statewide Approved Parenting Coordinators.

Parenting Coordinators on the Statewide Roster must annually submit to the
Administrative Office of the Courts proof that they continue to be licensed and in good standing
in their respective professions and proof of continuing training.

Required Professional Experience and Education

Professional Qualifications

1. Retired Superior Court Judges and Currently Licensed Attorneys.
Retired Superior Court judges and currently licensed attorneys must be licensed to
practice law and be in good standing with the State of New Jersey Board of
Admissions to the Bar.

2. Mental Health Professionals.
Mental health professionals must be licensed and be in good standing in the fields
of psychology, psychiatry, or social work in the State of New Jersey with the
appropriate State Board or Agency.

3. Alternative or Complementary Dispute Resolution Professionals.
Professionals in alternative or complementary dispute resolution occupations must
be in good standing in their field.

Training Requirements

1. General.
All Parenting Coordinators shall have completed a minimum of forty (40) hours of
training pursuant to the requirements of paragraph 3 below.

2. Continuing Training.
All Parenting Coordinators shall annually attend four (4) hours of continuing
education and shall file with the Administrative Office of the Courts, as
appropriate, an annual certification of compliance. To meet the requirement, this
continuing education shall include instruction in ethical issues associated with
Parenting Coordination practice and should cover at least one of the following:
case management skills; Parenting Coordination; and resolution concepts and
skills.
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3. Parenting Coordinator Course Content.

The forty (40} hours of classroom instruction for Parenting Coordinators shall
include basic mediation skills as well as at least sixteen (16) hours of specialized
parenting coordination training, which should cover; family and child
development; psychological issues in separation and divorce; family dynamics;
New Jersey family law; high-conflict family dynamics; parenting coordination
process; techniques, domestic violence; the impact of divorce on children at

- varying developmental levels; diversity, inclusion, and cultural competency; and
community resources.

4, Domestic Violence Training.
Where there is a domestic violence restraining order, the Parenting Coordinator
must also have completed additional training on domestic violence components,
including: power and control; progression of abuse; the cycle of violence; and
issues related to the victim and to the perpetrator.
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A ’;:" . New Jersey Judiciary

@ - Application for Admission to the Roster of Statewide
e Approved Parenting Coordinators

Last Name First Name Middle Name
Firm / Business Name

Firm / Business Address: Street

City

State Zip Code

Telephone Number Fax Number

Email

(If yes, attach explanation.)
[1Yes [1No

Have you ever been disciplined in your profession?

Do you have malpractice | Hourly Fee
insurance?

[(1Yes [1No $

Currently Licensed Attorneys and Retired Superior Court Judges

Degrees Attained (post high school)

Year Name

of Institution(s)

Year Admitted to the New Jersey Bar

Attorney ID

Are you a retired Superior Court Judge?
[1Yes [ No

Mental Health Professionals

Degrees Attained (post high school)

Year(s) Received

Name of Institution(s)

New Jersey Professional License(s)

Date(s) Received

License Number(s)

Alternative or Complementary Dis

ute Resolution Professionals

Degrees Attained (post high school)

Year(s) Received

Name of Institution(s)

Areas of Practice

Revised: 09/2023, CN: 13004
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Parenting Coordinator Training { Attach additional page if necessary.)
Provider(s) Course Title Diate(s) Hours

[ certify that the foregoing statements made by me are true and that [ am in good standing in my
profession.

s/
Date Signature

Please attach the following:
1. Resume or Curriculum Vitae

2. Copies of official training certificates of completion that meet the mandatory
iraining requirements.

3. Descriptive paragraph (maximum of 50 words) about your parenting coordinator services
and other relevant professional experience that will appear on the statewide roster if your
application is approved.

Send the items described above, and Email: AOCFamily.mbx{@njcourts.gov
this completed form to the Mail: Famil . e

: : - v Practice Division
P, ﬂ”""f'g C.-:ir:-:irdmn!ﬂr Program Administrative Office of the Courts
by email, mail, or fax. PO Box 983

Trenton, NJ 08625
Fax Number: (609) 376-3021

Hevised: 2023, O 130044 page 2 of 2



Attachment 4

Roster of Statewide Parenting

Coordinators Change/Update Form

CN 13006



e by Ums |

7

Emmm
i Dy e

New Jersey Judiciary
Family Practice Division

Roster of Statewide Parenting Coordinators

Change/Update Form
Name Request Date
Attorney ID Telephone Number

L[] Remove me from the Roster.

[] Update the following information on the Roster.

Address: Street

City State Zip Code
Telephone Number Fax Number
Email Address Website

Counties where your name currently appears on the Roster:

Counties where you want your name added on the Roster:

Hourly Fee
b

Email or fax your completed form to: Parenting Coordinator Program,
AOCFamily.mbxi@njecourts.gov or (609) 376-3021.

Promulgated by Directive #16-23 (09/01/23), CN: 13006




Inre M.R.

Supreme Court of New Jersey
October 26, 1993, Argued ; April 7, 1994, Decided
A-34 September Term 1993

Reporter
135 N.J. 155 *; 638 A.2d 1274 **

IN THE MATTER OF M.R., AN ALLEGED INCOMPETENT OR MENTALLY RETARDED ADULT

Prior History: On certification the Superior Court, Appellate Division.

Disposition: We affirm the declaration of incompetency, reverse the designation of M.R.'s mother as her guardian,
and remand the matter to the Chancery Division. Pending the outcome of the remand, M.R. shall continue to reside
with her mother, subject to the visitation rights of M.R.'s father as provided in the judgment of the Chancery

Division.

Counsel: Linda J. Robinson argued the cause for appellant, M.R. (Herbert D. Hinkle, attorney).
Janice Dailey Pasculli argued the cause for respondent R.T.

James P. Fox argued the casue for respondent M.R. (Morris, Downing & Sherred, attorneys; Paul G. Hunczak, on
the brief).

Joseph B. Young, Deputy Public Advocate, argued the cause for amicus curiae Public Advocate (Zulima V. Farber,
Public Advocate, attorney; Sarah Wiggins Mitchell, Director, Division of Advocacy for the Developmentally Disabled,
of counsel).

Stuart H. Weiner argued the cause for amicus curiae New Jersey United Self Advocates.

Judges: For affirmance and remandment -- Chief Justice Wilentz and Justices Clifford, Handler, Pollock, O'Hern,
Garibaldi and Stein. Opposed -- None. The opinion of the Court was delivered by Pollock, J.

Opinion by: POLLOCK

Opinion

[*159] [**1276] At issue is whether a developmentally-disabled woman who is generally incompetent bears the
burden of proof that she has the specific capacity to choose with which of her divorced parents she will live. After
adjudicating M.R. incompetent, the Chancery Division ruled that M.R.'s father, as the party seeking to prove M.R.'s
specific capacity, bore this burden. Finding that he had failed to meet his burden, the court decided that M.R.
should live with her mother. With one judge dissenting, the Appellate Division affirmed in an unreported decision.
M.R.'s father appealed as of right from the issue that divided the Appellate Division, the allocation of the burden of
proof on M.R.'s specific capacity. We then granted the father's petition for certification, 133 N.J. 444, 627 A.2d
1148 (1993), which questioned both the standard for determining the specific capacity of an otherwise-incompetent
person to decide where to live and the role of appointed counsel in guardianship proceedings.
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M.R. is a mildly- to moderately-retarded twenty-one-year-old woman with Down's Syndrome. All parties agree with
the provision in the judgment of guardianship that "she is incapable of governing herself and managing her affairs."”
M.R.'s father, however, challenges the appointment of her mother as her general guardian. He also questions
whether M.R. should continue to live with her mother, as she has since her parents were divorced in 1979, or with
him.

As M.R. approached her eighteenth birthday, she expressed a desire to move from her mother's to her father's
home. Because M.R.'s mother wanted M.R. to continue to live with her, she instituted this action seeking
guardianship of M.R. Pursuantto [*160] Rule 4:86-4(b), the trial court appointed Paul G. Hunczak, Esqg. to act as
M.R.'s attorney.

At trial, the critical issue was whether M.R. had the specific capacity to express a preference to reside with her
father. The testimony was in substantial accord about the objective facts pertaining to M.R.'s mental capacity. The
court appointed Dr. Deborah Dawson, who has a doctorate in psychology and who has served as the director of the
Guardianship Evaluation Project of the Center for Applied Psychology at Rutgers University, to examine M.R. Dr.
Dawson found that M.R. was mildly retarded. She based that finding on M.R.'s .Q. score of sixty-six on the revised
Wechsler Adult Intelligence Scale test. Dr. Dawson testified that M.R.'s score on the Vineland Behavioral Scales
placed her between a six- and eight-year-old level of social behavior. Additionally, M.R.'s adaptive behavior skills
placed her around the eight-year-old level. Dr. Dawson concluded that M.R. was capable of expressing a
preference, testifying that "[tlhe choice of where to live is [a] very specific [one] . . . that [M.R.] is able to
understand."

M.R.'s mother presented two expert witnesses in support of her contention that M.R. did not have the specific
capacity to choose where to live. The first witness was David Hegner, who holds a master's degree in special
education, is the chairman of the Special Education Department at M.R.'s school, and had been M.R.'s special-
education teacher for the two years preceding the trial. Mr. Hegner testified that, although M.R. was "inconsistent,"
she generally functioned at a second- or third-grade level. Her social functioning likewise was on an eight- or nine-
year-old level. Although he acknowledged that she might make certain decisions at a "more advanced level" than
an eight- or nine-year [**1277] old, he remained skeptical of her ability to make "logical adult choices." Mr. Hegner
characterized M.R.'s reasons for preferring to live with her father as "fun things," and concluded that M.R. could not
make an "adult decision" concerning residence.

[*161] The second witness was Ira Yorn, a certified school psychologist with a master's degree in psychology. At

the time of trial, he had been M.R.'s school psychologist and case manager for two years. He testified that M.R.'s
1.Q. ranged from forty-five to fifty-four, scores that placed her in the educable level of the mentally-deficient range.
Her verbal skills were equivalent to those of a seven- to ten-year old, and her non-verbal skills ranged from the
ability of a six-and-one-half-year old to that of an eight-year old. Significantly, her practical and social judgment was
that of a sixyear old. Based on a history provided by M.R.'s mother, Mr. Yorn estimated that M.R. ranged from eight
years, five months in community-living skills to twelve years, two months in personal-living skills on the Woodcock
Johnson scale. Mr. Yorn evaluated M.R.'s overall functioning as that of an eight- or nine-year old.

Manifest from the record are the continuing disputes between M.R.'s parents over the custody of M.R.
Notwithstanding the acrimony between them, the trial court found that either parent's home would provide a "loving
environment." The court recognized, however, that the mother and father presented "contrasting parenting styles."

Both parents recognize the need for M.R. to become independent. They differ, however, on the method of
achieving that goal, her mother perceiving the need for structure and her father emphasizing the need for freedom.

When visiting her father, M.R. answers the phone, participates in 4-H dances on Friday nights, attends catechism
on Saturday mornings, and goes bowling. If she were to live with her father, she could attend the Elk's dance on
Monday nights, and engage in swimming, aerobics, and basketball. According to her father,
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[a]t our house [M.R.] has choices. She can pick out what she likes to wear. She can pick out what she likes to
do on the weekends. When she's there in summertime, she can pick out what she likes to do. We go to the
store. She can scan groceries. She can -- she has activities that she can go to. She has a good comfortable
atmosphere at our house.

[*162] M.R.'s mother, on the other hand, focused more on the importance of balancing M.R.'s freedom of choice
with structure in her home life. She testified:

[M.R.] needs to know that there are some rules that she has to follow. And she has to follow them. She has
those chances to do things that she wants. She gets her choices. But in some instances | don't think it's good
to just be that free, and give her that many, many choices . . . . | think it's important, very important, for her to
have [a] structured life, at home, as well as in school.

Mr. Hegner confirmed that developmentally-disabled students need structure. One reason is "because the types of
jobs that most of my students are going to get are going to be repetitive in nature when they leave high school."
Nonetheless, M.R. leads an active life while with her mother.

During the summer of 1990, M.R. had a summer job and participated in the Special Olympics. With her mother,
M.R. was responsible for household chores, helped with food shopping, and went shopping alone. As of the time
of the hearing, M.R. attended dance classes on Wednesday nights, participated in track and field, went to the
movies with friends, and camped with her mother and stepfather. She has attended Confraternity of Christian
Doctrine classes and been confirmed in the Catholic Church. Sometimes M.R. joins her stepfather, a district sales
manager for a baking company, on a cake truck. According to her mother, she is allowed to answer the family
phone, but not her stepfather's business phone.

M.R.'s father thought that M.R. was "being held back" in her mother's home. Her I.Q. scores, however, had
increased from fifty-four in 1986 to sixty-six in 1991. Dr. Dawson attributed the increase in part to M.R.'s enroliment
in a more challenging Educable Mentally Retarded class over the [**1278] last two years, a class that M.R. has
attended while living with her mother.

M.R. believed that her father was more likely than her mother to heed her wishes, a belief shared by Dr. Dawson.
Similarly, Dr. Dawson thought that M.R. would experience more growth in "community skills in [her father's
household] simply because she's given more exposure and more experience." Finally, she testified [*163] that
since 1987 M.R. had expressed a preference to live with her father. To deny M.R. her choice, Dr. Dawson stated,
would be a "significant blow" to M.R.'s self-esteem.

In an in-chambers interview, the trial court sought to ascertain M.R.'s preference. M.R. spoke enthusiastically about
her summer job at her school, a job that would entail living with her mother. When, however, the court asked M.R.
whom it should appoint to help her "make tough decisions," she chose her father.

The trial court concluded that M.R. associates her home in Sparta with school and rules and associates her father's
home, which she visits on weekends and during summer vacation, with happier times. It also noted M.R.'s belief
that if she were allowed to live with her father, she could be like her older sister, who had moved to her father's
home. M.R. believed that, like her sister, she could obtain a driver's license, leave her father's home, marry, and
have a baby. The court summarized M.R.'s reasons for wanting to live with her father as "boys, babies, and
boyfriends."

The court recognized that M.R. "had expressed a preference" to live with her father. Whether M.R. was capable of
expressing a reliable preference, however, was another matter. It held that M.R.'s father bore the burden to show
that M.R. had the specific capacity to express that preference:

The question, of course, is whether or not [M.R.] has the mental capacity to decide [where to live].
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It is the defendant [M.R.'s father], who argues that there should be a finding by the court of specific
competency and, therefore, the burden is upon the defendant to convince the court by [a] preponderance of the
evidence that it's more likely than not [M.R.] has the capacity in this limited area to decide for herself.

Continuing, the court found that M.R.'s father had not met this burden. It found an inconsistency between Dr.
Dawson's written report and her testimony. In her report, Dr. Dawson had concluded that M.R. was incapable of
choosing which parent should serve as her guardian. In her testimony, however, she stated that M.R. was capable
of choosing with which parent she should live. While recognizing "some distinction between selecting a guardian
and selecting where you reside," the court found an inherent [*164] inconsistency "in saying that [M.R.] doesn't
know who should be looking out for her interest and serving as guardian and helping her with a decision,” but also
saying that "[M.R.] knows who she wants to live with." Instead, the court relied on Mr. Hegner's testimony that "it is
hard to say" whether M.R. would understand the significance of where she wants to live. Additionally, the court
relied on its interview with M.R., which led it to conclude that M.R.'s reasons for wanting to live with her father were
neither logical nor rational. It found M.R. to be "difficult to understand. She jumped about." Further, her reasons for
choosing to live with her father "were not clear. They weren't logical. They weren't rational." Significantly, the court
held that M.R. did not understand the nature of the proceeding and that "[s]he is unable to realistically consider the
consequences of either parent's appointment and the concurrent results for herself." Accordingly, the court held that
M.R. lacked the specific capacity to decide where to live.

Given that holding, the court proceeded to the question of which party bore the burden of proving M.R.'s best
interests concerning her place of residence. It placed this burden on M.R.'s father as the party seeking to change
the status quo, and found that he had not met the burden. In reaching that result, the court explained that M.R. was
doing well in her mother's home and that she enjoyed the companionship of both her mother and her maternal
grandmother, with whom M.R. has a close relationship. The court also noted [**1279] that M.R. continues to work
with Mr. Hegner in the public school system.

Viewing the case as one of "contrasting parenting styles," the court was troubled that M.R.'s father "may
overestimate his daughter's abilities.” That overestimation, according to the court, "could result in [a] situation where
she could conceivably be at risk.” Noting that M.R.'s need for a guardian was undisputed, the court concluded: "I
mean it's not enough to be a guardian and to defer to the wishes of your ward. If this girl is hot competent, and she
needs help in making major decisions, that certainly runs [*165] contrary to the notion that it's her life and she
should decide for herself." The trial court accordingly awarded guardianship to M.R.'s mother.

The Appellate Division affirmed, holding that the trial court properly had placed the burden of proof to show specific
capacity on M.R.'s father. The dissenting judge contended that the burden should have been placed on M.R.'s
mother as the party contending that M.R. lacked specific capacity to choose her residence.

This case raises the challenging question of the extent to which a generally-incompetent developmentally-disabled
person may determine where she is to live. Our concern is with balancing the right of self-determination of
developmentally-disabled people with traditional judicial concerns for their best interests. Although our decision
nominally considers only the allocation of the burden of proof, beneath that allocation lie significant policy choices
about the rights of developmentally-disabled people to make decisions for themselves and the role of courts in the
decisionmaking process.

The term "developmental disability" includes many conditions unrelated to intellectual capacity. M.R.'s disability,
the result of a genetic defect, has left her mildly to moderately retarded. M.R. is not alone. Recent estimates
suggest that over 80,000 New Jersey residents meet the State's functional definition of developmentally disabled.
Bureau of Economic Research, Rutgers, The State University, The New Jersey Demographics of Disability Survey:
Executive Summary 11 (1992). These disabilities include mental retardation, cerebral palsy, autism, epilepsy, spina
bifida, severe learning disabilities, and some severe sensory impairments. Supreme Court Judiciary Surrogates
Liaison Committee, Guidelines for Attorneys Appointed to Represent Individuals with Developmental Disabilities
(Tentative Draft) at 3 (Fall 1993) (Guidelines for Attorneys). Our Judiciary Surrogates Liaison Committee
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recognized that the nature and degree of disability varies from [*166] person to person, stating that "[n]ot all
developmental disabilities have consequences that would affect a person's ability to make decisions.” lbid. Our
decision, therefore, affects not only M.R. but also other developmentally-disabled people. Specifically, the decision
will affect the extent to which developmentally-disabled people are free to make decisions about their lives.

For guidance, we turn to traditional sources of law: the State Constitution, legislative acts, administrative
regulations, and judicial decisions. The clear public policy of this State, as reflected in those sources, is to respect
the right of self-determination of all people, including the developmentally disabled. Respect for that right is implicit
in the State Constitution, which recognizes that "[a]ll persons are by nature free and independent, and have certain
natural and inalienable rights, among which are those of enjoying and defending life and liberty . . . and of pursuing
and obtaining safety and happiness.” N.J. Const. art. I, Para. 1. The Legislature, when addressing the rights of
developmentally-disabled citizens in State institutions, declared

that the developmentally disabled are entitled to certain fundamental rights as citizens and that these rights
shall not be abrogated solely by reason of admission to any facility or receipt of any service for developmentally
disabled persons; [and] that services which are offered to the developmentally disabled shall be provided in a
manner which respects the dignity, individuality and constitutional, civil and legal rights of each
developmentally disabled person . ... [N.J.S.A. 30:6D-2.]

[**1280] Similarly, the Department of Human Services, in its regulations pertaining to the appointment of guardians,
has recognized that "[n]ot every individual with developmental disabilities needs a guardian.”" N.J.A.C. 10:43-2.1(a).

As guardians of personal rights, courts have a special responsibility to protect the right of self-determination. In re
Conroy, 98 N.J. 321, 345, 486 A.2d 1209 (1985). Concerning developmentally-disabled citizens, we have declared
that the public policy of this State is "to maximize the developmental potential of [developmentally-disabled persons]
while affording them the maximum feasible personal liberty." New Jersey Ass'n for Retarded Citizens v. Human
Servs., 89 N.J. 234, 252, 445 A.2d 704 (1982). In construing [*167] the Developmentally Disabled Rights Act,
N.J.S.A. 30:6D-1 to -22, we have noted that the Act required the State to provide services to mentally-retarded
persons "in 'a setting and manner which is least restrictive of each person's personal liberty.™ Id. at 250, 445 A.2d
704 (quoting N.J.S.A. 30:6D-9). Supporting that "requirement is the assumption that handicapped people are
autonomous individuals entitled to the same rights and liberties as all other citizens." Ibid.

Unless they endanger themselves or others, competent people ordinarily can choose what they want, even if their
choices are irrational or dangerous. Traditionally, however, courts have tempered the right of self-determination of
incompetent people with concerns for their best interests. The paradox with incompetent people is to preserve as
much as possible their right of selfdetermination while discharging the judicial responsibility to protect their best
interests.

We have sought to balance the competing interests in a series of analogous cases involving the termination of
medical treatment. Competent patients enjoy the right to determine treatment alternatives, including the termination
of medical treatment. In re Farrell, 108 N.J. 335, 358, 529 A.2d 404 (1987); Conroy, supra, 98 N.J. at 353, 486
A.2d 1209. By recourse to a "substituted judgment" test, once-competent patients who have become incompetent
also can express their right of self-determination. In_re Jobes, 108 N.J. 394, 414, 529 A.2d 434 (1987). With such
patients, the question is not what a reasonable person would choose, but what choice the patient would have made
if able to choose. Conroy, supra, 98 N.J. at 360-61, 486 A.2d 1209. Patients who provide no evidence of their
preference are remitted to a best-interest test. Id. at 366, 486 A.2d 1209. The substituted-judgment and best-
interest tests are not dichotomous, but represent points on a continuum of subjective and objective information
leading to a reliable decision that gives as much weight as possible [*168] to the right of self-determination. See
Symposium, Guardianship: An Agenda for Reform: Recommendations of the National Guardianship Symposium
and Policy of the American Bar Association, 13 Mental & Physical Disability L. Rep. 274, 290-91 (1989) (Agenda for
Reform) (noting that best-interest analysis considers ™moral, medical, psychological, and financial concerns
expressed as much as possible from the . . . [ward's] point of view") (Recommendation IlI-E Commentary) (quoting
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John Parry, A Unified Theory of Substitute Consent: Incompetent Patients' Right to Individual Health Care Decision-
Making, 11 Mental & Physical Disability L. Rep. 378, 379 (1987)).

We discussed both tests in In_re Grady, 85 N.J. 235, 426 A.2d 467 (1981), which involved a nineteen-year-old
woman, Lee Ann Grady, who suffered from severe mental impairment caused by Downs Syndrome. Her parents
sought to have her sterilized. Although we couched the opinion in terms of Lee Ann's right of procreative choice, id.
at 244-50, 426 A.2d 467, we acknowledged that she was unable to make that choice, id. at 250, 426 A.2d 467. We
concluded that on remand the trial court, as parens patriae, id. at 258-60, 426 A.2d 467, should make the choice in
her best interests, id. at 251-52, 426 A.2d 467. We did "not pretend" that the choice made by the court for Lee Ann
"would be her own choice.” Id. at 261, 426 A.2d 467. Instead, we reasoned that "having the choice made in her
behalf produces a more just and compassionate result than leaving Lee Ann with no [**1281] way of exercising a
constitutional right." Ibid.

Significantly, however, we also sought to protect Lee Ann's right to choose. Thus, we held that a court should apply
the best-interest test only when her parents showed, by "clear and convincing evidence, that she was incapable of
making the decision of whether to be sterilized for herself." Id. at 265, 426 A.2d 467.

Thus, Grady reflects the heavy burden on anyone seeking to overcome the right of self-determination of a person
who is generally incompetent. Here, the trial court held that M.R.'s father, as the party propounding her specific
capacity, bore the [*169] burden of proof on that issue. We now hold that the court should have placed on M.R.'s
mother, as the person challenging M.R.'s capacity to decide, the burden of proving specific incapacity by clear and
convincing evidence.

Indeed, the distinctions between the present case and Grady lead us to grant enhanced respect to M.R.'s
autonomy. First, Lee Ann Grady's mental impairment was severe, but M.R.'s impairment is moderate. The
difference between them reminds us that developmentally-disabled people, like other people, can differ widely in
their ability to make decisions. 85 N.J. at 265, 426 A.2d 467. Notwithstanding her impairment, M.R. appears
capable of more choices than did Lee Ann. We are reminded also that the mere fact that a person is generally
incompetent does not mean that person is incompetent for all purposes. Ibid. A person who is generally
incompetent can still make choices about specific matters. Depending on the facts of the case, someone who is
unable to manage his or her own affairs may still be capable of deciding where and with whom to live.

A second distinction between the present case and Grady concerns the seriousness of the incompetent's decision.
The decision where to live, if proved incorrect, can be corrected more easily than can the decision to be sterilized.
We recognize the argument that as a decision increases in importance, so should the right of the affected person to
make that decision. We cannot, however, abandon our responsibility to those who cannot make decisions for
themselves, particularly when those decisions are irreversible or may be reversed only with great difficulty. Our
goal is to permit developmentally-disabled people to make as many decisions as possible, while protecting them
from the harmful effects of bad decisions that they do not fully understand.

Finally, in the thirteen years that have intervened between Grady and this decision, we have withessed mounting
concern for the rights of the developmentally disabled. Both the United States Congress, see, e.g., 42 U.S.C. 8§
12101 to 12213 (establishing 1990 Americans with Disabilities Act, which prohibits discrimination [*170] on basis
of disability in employment, State and local government services, transportation, public accommodations, and
communications); 29 U.S.C. § 792 (creating Architectural and Transportation Barriers Compliance Board to enforce
Architectural Barriers Act of 1968, 42 U.S.C. 8§88 4151 to 4157, and to investigate "alternative approaches to the
architectural, transportation, communication, and attitudinal barriers confronting handicapped individuals"), and the
New Jersey Legislature, see, e.g., N.J.S.A. 30:6D-1 to -22 (creating Developmentally Disabled Rights Act, which
protects fundamental rights of developmentally disabled); N.J.S.A. 34:16-20 to -38 (establishing Vocational
Rehabilitation Act, which promotes creation of vocational rehabilitation and independent living rehabilitation services
for handicapped persons), have shown increasing sensitivity to the individual rights of the developmentally disabled.
Furthermore, writing in the year after the Grady opinion, we recognized "the assumption that handicapped people
are autonomous individuals entitled to the same rights and liberties as all other citizens." New Jersey Ass'n for
Retarded Citizens, supra, 89 N.J. at 250, 445 A.2d 704.
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Five years ago, sparked by the increasing number of elderly and developmentally-disabled people affected by
guardianships, Agenda for Reform, supra, 13 Mental & Physical Disability L. Rep. at 274, the American Bar
Association convened a National Guardianship Symposium. The symposium produced many recommendations that
sought "to provide for the wards' needs [**1282] while maximizing individual autonomy." Id. at 275. Among other
recommendations, the symposium urged recognition that "incapacity may be partial or complete," id. at 310, and
that "[tlhe contemporaneous expressed wishes or spoken choice of the ward should be given due consideration,"
ibid. The symposium recommended a statutory presumption in favor of limited, rather than general, guardianships.
Ibid. Similarly, the Uniform Probate Code, which has been adopted in fifteen states, allows limited guardianships for
developmentally-disabled persons. U.P.C. § 5-306(c). Although New Jersey has enacted some provisions of that
[*171] code, it has not yet adopted the section concerning limited guardianships. Notwithstanding that omission,
we suggest that trial courts consider appointing limited, rather than general, guardians in appropriate cases. A
guardianship can be a "drastic" restraint on a person's liberty. Lommason v. Washington Trust Co., 140 N.J.Eq.
207, 209, 53 A.2d 175 (E. & A.1947). In some situations, the need for a guardianship may be served adequately by
a limited guardianship. The issue before us, however, is not whether M.R. needs a general, as distinguished from a
limited, guardian, but rather whether we should sustain the decision that M.R.'s mother should serve as her
guardian and that M.R. should live with her mother. Resolution of that issue, we believe, requires a remand to the
Chancery Division for reconsideration of its decision in light of this opinion.

On remand, if M.R. again expresses a preference for living with her father, M.R.'s mother will bear the burden of
proving by clear and convincing evidence that M.R. is not competent to make that choice. See Grady, supra, 85
N.J. at 265, 426 A.2d 467 (holding that proponent of sterilization has burden to prove by clear and convincing
evidence that person to be sterilized lacks capacity to consent or withhold consent); In re Penny N., 120 N.H. 269,
414 A.2d 541, 543 (1980) (same); In_re Hayes, 93 Wash.2d 228, 608 P.2d 635, 641 (1980) (finding that proponent
of sterilization must show by "clear, cogent and convincing evidence" that procedure is in "retarded person's best
interest"); cf. Addington v. Texas, 441 U.S. 418, 433, 99 S.Ct. 1804, 1813, 60 L.Ed.2d 323, 335 (1979) (holding
that in civi-commitment cases, federal due-process clause requires only that proof be "greater than the
preponderance-of-the-evidence standard"). If the trial court finds that M.R. lacks the specific capacity to decide
where to live, M.R.'s father, as the party challenging the present status, would bear the burden of proving that a
change in residence would be in M.R.'s best interest. See Sorentino v. Family & Children's Soc'y, 74 N.J. 313, 317,
378 A.2d 18 (1977) (holding that natural parents challenging adoptive parents' custody of child bore burden of proof
[*172] as party "seeking to alter the status quo of the child"); see also State v. Fields, 77 N.J. 282, 304 n. 9, 390
A.2d 574 (1978) (declaring that party seeking change in "presumptively valid status quo" of committed party bears
burden of proof).

The parties understandably have assumed that M.R. will live with her general guardian. Even without the
interrelationship between the choice of guardian and her place of residence, the choice of residence involves
numerous other issues, including those pertaining to the availability of adequate educational, employment, and
recreational facilities.

The purpose of the remand is to permit the trial court to reconsider the record in light of the standards set forth in
this opinion. We leave to the sound discretion of the trial court whether, in light of the three years that have
transpired since its original decision, the parties may supplement the record. Our remand does not suggest that the
trial court should change its original decision. We direct only that the court reconsider the matter in light of this
opinion.

-1V-

M.R.'s father contends that the hearing was unfair because M.R.'s appointed counsel did not zealously advocate
her stated preference to live with him. That contention raises the question whether the role of appointed counsel for
an incompetent is zealously to advocate the incompetent's position or simply to inform the court of counsel's
perception of the incompetent's best interests.

[**1283] The Rule pertaining to the duties of appointed counsel in guardianship proceedings provides:
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Counsel shall be responsible to meet with the alleged incompetent; to make inquiry of persons having
knowledge of the alleged incompetent's circumstances, his or her physical and mental state and his or her
estate; and to file, in lieu of an Answer, a written report of findings and recommendations to the court at least
three days prior to the hearing. [R. 4:86-4(b).]

[*173] Consistent with that Rule, Mr. Hunczak interviewed M.R., her mother, and her father. His written report to
the court concluded that M.R. was competent and that the court should give "considerable weight" to her choice to
live with her father. After M.R.'s interview in chambers, however, Mr. Hunczak concluded that "less weight should
be afforded to her choice to live with [her father]" than he had originally indicated and that either household would
serve M.R.'s best interests.

Mr. Hunzcak's written report complied with Rule 4:86-4(b). Nonetheless, his change of position after the hearing
draws our attention to the proper role of an attorney for an incompetent under that Rule. As we have recognized in
other contexts, the attorney's role differs from that of a guardian ad litem. In the analogous context of child-custody
cases, the Official Comment to Rules 5:8A and 5:8B provides:
The purpose of Rules 5:8A and 5:8B is to eliminate the confusion between the role of a court-appointed
counsel for a child and that of a court-appointed guardian ad litem (GAL). The Supreme Court's Family
Division Practice Committee in its 1987-1988 Annual Report distinguishes the roles.
A court-appointed counsel's services are to the child. Counsel acts as an independent legal advocate for the
best interests of the child and takes an active part in the hearing, ranging from subpoenaing and cross-
examining witnesses to appealing the decision, if warranted. If the purpose of the appointment is for legal
advocacy, then counsel would be appointed.
A court-appointed guardian ad litem's services are to the court on behalf of the child. The GAL acts as an
independent fact finder, investigator and evaluator as to what furthers the best interests of the child. The GAL
submits a written report to the court and is available to testify. If the purpose of the appointment is for
independent investigation and fact finding, then a GAL would be appointed. The GAL can be an attorney, a
social worker, a mental health professional or other appropriate person.
These rules are not intended to expand the circumstances when such appointments are to be made; neither
are these appointments to be made routinely.

Reports from two of our committees, the Judiciary Surrogates Liaison Committee and the Civil Practice Committee,
shed light on the respective roles of an attorney and a guardian ad litem. As stated by the Judiciary Surrogates
Liaison Committee, "[t]he role of the representative attorney is entirely different from that of a guardian ad litem.
The representative attorney is a [*174] zealous advocate for the wishes of the client. The guardian ad litem
evaluates for himself or herself what is in the best interests of his or her client-ward and then represent[s] the client-
ward in accordance with that judgment.” Guidelines for Attorneys, supra, at 7.

Similarly, our Family Division Practice Committee has discussed the roles of counsel and guardian ad litem in
proposing an amendment to the Official Comment to Rules 5:8A and 5:8B. The proposed amendment states in
relevant part: "Attorneys acting on behalf of children in abuse or neglect cases and determination of parental rights
cases should act as counsel for the child pursuant to Rule 5:8A rather than in the capacity of a [guardian ad litem]
pursuant to Rule 5:8B." Family Division Practice Committee, Report (1994), reprinted in 3 N.J.L. 36 (1994) (1994
Report).

The committee explains:
The Committee believes that there is substantial confusion over the role of attorneys appointed on behalf of

children in abuse or neglect cases and in termination of parental rights cases.
* % %

... [**1284] In termination of parental rights cases it is rare that an attorney appointed on behalf of a child is
designated as either counsel pursuant to Rule 5:8A or as guardian ad litem pursuant to Rule 5:8B. As a result,
the attorney frequently assumes a hybrid role, on the one hand offering legal argument, on the other hand,
submitting a written report regarding investigative findings.
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The Committee firmly believes that the role of an attorney in abuse or neglect cases and in termination of
parental rights cases must be as an advocate for the child. Nothing short of zealous representation is
adequate to protect a child's fundamental legal rights . . . .

Requiring attorneys to act as counsel for children in these cases, does not deprive the court of the benefit of
the type of assistance afforded by a guardian ad litem. Clearly, as counsel for the child, an attorney could
request the additional appointment of a guardian ad litem, and the court sua sponte could do so if deemed
necessary. Yet by clarifying an attorney's role as counsel for the child, substantial evidentiary and procedural
dilemmas could be solved. Under the present situation where attorneys assume a hybrid role of attorney/social
investigator, questions arise such as the right of the attorney to speak with the parties outside the presence of
their counsel; whether communications between a child and the attorney are privileged; and whether an
attorney who submits an investigative report is subject to cross-examination. Finally, having attorneys act as
counsel for [*175] children insures that they are being utilized for a role for which they are trained and suited.

[bid.]

In sum, several reasons support the distinction between an attorney and a guardian ad litem for an incompetent.
First, the attorney and guardian ad litem may take different positions, with the attorney advocating a result
consistent with the incompetent's preferences and the guardian urging a result that is different but in the
incompetent's best interests. Second, the attorney and guardian may differ in their approaches. When interviewing
interested parties, the attorney for an incompetent should proceed through counsel, but often a guardian ad litem
may communicate directly with other parties. Finally, a guardian may merely file a report with the court, but the
attorney should zealously advocate the client's cause.

Although we recognize the differences between minors and incompetents, we believe that many of the same
considerations that prompted the Family Division Practice Committee to recommend an advocacy role for the
attorney for a minor apply also to the attorney for an incompetent. Accordingly, we now request that committee to
consider comparable amendments to Rule 4:86. At present, the Rule does not require the appointment of both an
attorney and a guardian ad litem. Nor may every case require both in the future. In some cases, however, an
incompetent, like a minor, may need both an attorney and a guardian ad litem.

For now we are guided by the Rules of Professional Conduct (RPC), which mandate that an attorney representing a
disabled person should maintain, as much as possible, a normal attorneyclient relationship with that person. RPC
1.14 provides:
(&) When a client's ability to make adequately considered decisions in connection with the representation is
impaired, whether because of minority, mental disability or for some other reason, the lawyer shall, as far as
reasonably possible, maintain a normal client-lawyer relationship with the client.
(b) A lawyer may seek the appointment of a guardian, or take other protective action with respect to a client,
only when the lawyer reasonably believes that the client cannot adequately act in the client's own interest.

[*176] Ordinarily, an attorney should "abide by [the] client's decisions concerning the objectives of representation,"
RPC 1.2(a), and "act with reasonable diligence . . . in representing [the] client,” RPC 1.3. The attorney's role is not
to determine whether the client is competent to make a decision, but to advocate the decision that the client makes.
That role, however, does not extend to advocating [**1285] decisions that are patently absurd or that pose an
undue risk of harm to the client.

An adversarial role for the attorney recognizes that even if the client's incompetency is uncontested, the client may
want to contest other issues, such as the identity of the guardian or, as here, the client's place of residence. Agenda
for Reform, supra, 13 Mental & Physical Disability L. Rep. at 284. With proper advice and assistance, the
developmentally-disabled client may be able to participate in such a decision. See id. at 285 (commenting on
Recommendation II-C and quoting American Bar Association Model Rules of Professional Conduct (1983), Rule
1.14, Client Under a Disability). From this perspective, the role of an attorney for a developmentally-disabled
person is like that of an attorney representing any other client.

Page 9 of 11



135 N.J. 155, *176; 638 A.2d 1274, **1285

Advocacy that is diluted by excessive concern for the client's best interests would raise troubling questions for
attorneys in an adversarial system. An attorney proceeds without well-defined standards if he or she forsakes a
client's instructions for the attorney's perception of the client's best interests. Lawrence A. Frolik, Plenary
Guardianship:  An Analysis, A Critique and A Proposal for Reform, 23 Ariz.L.Rev. 599, 635 (1981). Further, "if
counsel has already concluded that his client needs 'help," he is more likely to provide only procedural formality,
rather than vigorous representation. Id. at 634-35; see also Maria M. Das-Neves, Note, The Role of Counsel in
Guardianship Proceedings of the Elderly, 4 Geo. J. Legal Ethics 855, 863 (1991) (stating that "[i]f the attorney is
directed to consider the client's ability to make a considered judgment on his or her own behalf, the attorney
essentially abdicates his or her advocate's role and leaves the [*177] client unprotected from the petitioner's
allegations"). Finally, the attorney who undertakes to act according to a best-interest standard may be forced to
make decisions concerning the client's mental capacity that the attorney is unqualified to make. Frolik, supra, 23
Ariz.L.Rev. at 635.

In the related context of civil commitment proceedings, other jurisdictions have mandated that counsel zealously
protect the wishes of the proposed ward. See Lynch v. Baxley, 386 F.Supp. 378, 389 (M.D.Ala.1974) (finding that
proposed ward has right "to representative counsel occupying a traditional adversarial role"); Lessard v. Schmidt,
349 F.Supp. 1078, 1099 (E.D.Wis.1972) (holding that appointing non-adversarial guardian ad litem did not "satisfy
the constitutional requirement of representative counsel"), vacated on other grounds, 414 U.S. 473, 94 S.Ct. 713,
38 L.Ed.2d 661 (1974); In re Link, 713 S.W.2d 487, 496 (M0.1986) (holding that appointed counsel must "act as an
advocate" for proposed ward); Quesnell v. State, 83 Wash.2d 224, 517 P.2d 568, 576 (1974) (noting that guardian
ad litem must make "affirmative effort to provide protection . . . for the fundamental rights of the alleged mentally ill
ward"); State ex rel Hawks v. Lazaro, 157 W.Va. 417, 202 S.E.2d 109, 126 (1974) (declaring that guardian ad litem
must "represent his client as zealously as the bounds of ethics permit”). In Link, supra, the Supreme Court of
Missouri discussed the role of appointed counsel in guardianship proceedings and concluded that "to the extent an
affected individual appropriately understands what is at stake and expresses a desire to waive or exercise a
particular right, that desire must be honored, even if counsel disagrees with the wisdom of the choice." 713 S.W.2d
at 496.

Until such time as we amend Rule 4:86, we offer the following guidelines to assist the attorney for an incompetent.
First, a declaration of incompetency does not deprive a developmentally-disabled person of the right to make all
decisions. The primary duty of the attorney for such a person is to protect that person's rights, including the right to
make decisions on specific matters. Generally, the attorney should advocate any decision [*178] made by the
developmentally-disabled person. On perceiving a conflict between that person's preferences and best interests,
the attorney may inform the court of the possible need for a guardian ad litem. See 1994 Report, supra, 3 N.J.L. at
36 (noting Comment to proposed amendment to Rules 5:8A and 5:8B). Our endeavor is to respect everyone's right
of self-determination, including the right of the developmentally disabled. For those who cannot exercise [**1286]
that right, the courts will protect their best interests.

Finally, we are requesting the Administrative Office of the Court to arrange for training for judges when
communicating with developmentally-disabled people. Consistent with the recommendation of the ABA
symposium, we believe that continuing judicial education should include training in "the skills required to effectively
communicate with disabled and elderly persons . . . ." Agenda for Reform, supra, 13 Mental & Physical Disability L.
Rep. at 309; see also Deborah I. Dawson & Daniel E. Goldman, Advocating Alone for the Developmentally
Disabled, 131 N.J.L.J. 78 (1992) (discussing techniques for attorneys when interviewing developmentally-disabled

people).
-V-

This case arises in the unusual context of a dispute between the mother and father of a developmentally-disabled
adult daughter, both of whom want to serve as her guardian and provide her place of residence. On remand, the
primary issue will be whether M.R. is competent to express a reliable preference where to live. If the court finds
that she is competent, it should honor her preference. If not, the court should determine the place of residence
according to M.R.'s best interests. Her attorney's role should be to advocate her choice, as long as it does not pose
unreasonable risks for her health, safety, and welfare. If the court concludes that M.R. is incapable of deciding
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where to live, it may appoint a guardian ad litem to represent her best interests. The court, however, may conclude
that it can protect M.R.'s best interests without appointing [*179] a guardian ad litem. Accordingly, we remit to the
sound discretion of the trial court whether the appointment of a guardian ad litem is necessary.

We affirm the declaration of incompetency, reverse the designation of M.R.'s mother as her guardian, and remand
the matter to the Chancery Division. Pending the outcome of the remand, M.R. shall continue to reside with her
mother, subject to the visitation rights of M.R.'s father as provided in the judgment of the Chancery Division.

End of Document
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Finding Harmony in Conflict: Leverage
the Dynamics Connecting Mediation
and Arbitration in Family Law

I )y Jeffrey Fiorello, Esq. and Amanda Trigg, Esq. of Cohn Lifland Pearlman Herrmann & Knopf LLP

amily law disputes involve deep emotions. Even when

effective, litigation exacerbates tensions and can

undermine emotional healing. In contrast, mediation
and arbitration offer opportunities to address legal issues
as well as relational aspects of conflicts. Embracing the
interconnected dynamics of mediation and arbitration can
foster more harmonious outcomes..

We typically view mediation and arbitration as completely separate. Consider,
instead, the synergy between mediation and arbitration. Nothing in the New
Jersey Rules of Court precludes a hybrid model if we openly address how to use
alternative dispute resolution methods.

In a linear approach, mediation occurs first and if mediation does not result
in a resolution, the process transitions to arbitration. However, keeping the
two methods entirely separate fails to leverage mediation’s collaborative
environment with arbitration’s binding decision-making.

Two for the Price of One: Balancing Negotiation with Structured

Adjudication

Perhaps not literally, but if undertaken seriously and explained to clients, the

value of planning for a hybrid process becomes clear. Preparation for either
mediation, arbitration or trial requires parties to articulate their positions and

Amanda Trigg, Esq.

evidence. Crystallizing arguments helps to identify key issues and to understand
each party, which can accelerate negotiations or target issues for adjudication.

Lawyers who frequently mediate and arbitrate know the technicalities of Minkowitz v. Israeli, 433 N.J. Super. 111
(2013) (which predates the existence of Rule 5:1-5 and the related appendices). In Minkowitz, the parties agreed


https://www.njlawfirm.com

to arbitrate their contentious divorce and then litigated over whether the arbitration award was enforceable and
whether the court could modify or overturn it. Id. at 131, citing Fawzy v. Fawzy, 199 N.J. 456,477,973 A.2d 347 (2009).

The Minkowitz Court also addressed whether one person could serve as both mediator and arbitrator. The Court’s
decision on this point led to the enactment of Rule 5:1-5. Critically, the Court reverted to the linear model for
mediation and arbitration. Minkowitz at 145, citing to Rule 1:40-2(d) defining complementary dispute resolution
“ImJediation-arbitration,” which it defined as “[a] process by which, after an initial mediation, unresolved issues are
then arbitrated.”

Within the parameters of Rule 5:1-5, practitioners may arrange to revert to mediation during arbitration, or to
arbitrate limited issues during mediation. The flexibility of ADR permits parties to extract issues from mediation
to arbitration at any time. Then, once armed with a decision which might impact other issues, or which might have
been a roadblock, negotiations may resume.

Trust & Dialogue Increase the Likelihood of Amicable Settlements or Compliance with Orders

The value of N.J.R.E. 408 (confidentiality of negotiations) cannot be overstated. In high-conflict cases, parties often
find themselves entrenched in disputes that seem insurmountable. The protections of these principles encourage
communication between parties when mediators allow each side to express their needs and interests. This process
often reveals underlying issues and hidden emotional drivers.

In a mediated dialogue, the focus shifts from adversarial confrontation to collaborative problem-solving. Mediators
explore mutually beneficial solutions that address the core issues of the dispute. A mediator may recommend
suspending or terminating mediation until the parties resolve issues that are blocking negotiations. Rule 1:40-1(h)
(2)(C) (mediator shall terminate the session if...the mediator believes continued mediation is inappropriate or
inadvisable for any reason (emphasis added)). To achieve that goal, leverage the power of arbitrating select issues, by
agreement under Rule 5:1-5(A)(3), thereby building consensus, which must be memorialized in a written agreement
that identifies the issue that will be arbitrated, and ideally the arbitrator, the funding of arbitration, and the
procedure for resuming mediation after the arbitrator’s decision. Rule 1:40-4(i). The Minkowitz Court allows for the
possibility that parties who agree to proceed in binding arbitration can change the process to mediation without
rendering their settlement agreements invalid. Id. at 139.

Practical Considerations for Implementing Hybrid Mediation-Arbitration Models

In Minkowitz “This case unraveled because the parties agreed to arbitration, then chose to do something else.”
Minkowitz at 137. To adopt the integrated model of mediation and arbitration, not chronologically, attorneys and the
mediator/ arbitrator cautiously prepare retainer agreements.

1. To waive or not to waive. Carefully consider whether to use separate professionals as mediator and
arbitrator. Perceived financial savings may be enticing but elusive.

Traditionally, if the parties use one professional, or to extend a mediator’s role into arbitrator, the writing reflects
that the parties knowingly and voluntarily consent to the arbitration. Rule 5:1-5(b(A)(iii) and (iv):

You both acknowledge having been made aware, through your separate counsel, of the Court Decision of
Minkowitz v. Israeli, and understand that an arbitrator may not assume the role of mediator and then assume




and/or resume the role of arbitrator unless there is such a written agreement from you and your attorneys.
You are also aware that an arbitrator should not be present or participate in settlement discussions, unless
requested to do so by all parties. With full knowledge of the holding in Minkowitz v. Israeli, and having had
the opportunity to consult with and discuss same with each of your separate attorneys, you waive any conflict
associated with my prior retention as mediator and authorize me to serve as an arbitrator on the same issues.

To satisfy Rule 5:1-5(b)(A)(ii) (the parties must have had sufficient time to consider the implications of their
decision to arbitrate) and Rule 5:1-5(b)(A)(iv) (the parties have entered into the Agreement or Consent Order to
arbitrate freely and voluntarily, after due consideration of the consequences of doing so), a professional operating in
only one capacity - solely as mediator or arbitrator - should document that for the parties. For example:

Voluntary Waiver of Conflict to Allow the Arbitrator to serve in the dual role of Mediator and Arbitrator: Not
applicable. The parties acknowledge that their counsel has advised them of the holding in the 2013 Appellate
Division case of Minkowitz v. Israeli. The parties shall not ask the Arbitrator to also serve as

their Mediator.

Also consider asking the arbitrator to attempt resolution during an “Intensive Settlement Conference.” If that
possibility exists:

The Arbitrator shall not conduct any settlement discussions with the parties during the course of the
Arbitration without authorization by each party in writing, which authorization shall specifically address
the issue to be negotiated. With full knowledge of the holding in Minkowitz v. Israeli, and having had the
opportunity to consult with and discuss same with each of your separate attorneys, you acknowledge that at
any time during the arbitration you may ask the Arbitrator to settle one or all issues and that the Arbitrator’s
willingness to do so shall not act as a bar to them continuing the arbitration on those issues, or any other
issues addressed herein, should such negotiations fail. Specifically, the Arbitrator’s interim role as if they were
a mediator of one or more than one issue at any time during the proceeding shall not be considered a bar to
them arbitrating those same issues.

2. Arbitrator’s Disclosure Form.

Appendix XXIX-D is a mandatory form for arbitrator/umpire disclosures. Rule 5:1-5(F). The disclosure “shall be
reviewed and executed by the arbitrator/umpire prior to execution of an Agreement or Consent Order submitting a
family law matter dispute to arbitration/alternate dispute resolution.” An arbitrator who accepts a Minkowitz waiver
should document the proceedings and acknowledge their duty to disclose how the arbitrator’s individual interests
may evolve:

Your Arbitration Agreement acknowledges that the Arbitrator shall not conduct any settlement discussions
with the parties during the course of the Arbitration without authorization by each party in writing, which




specifically address the issue to be negotiated. With full knowledge of the holding in Minkowitz v. Israeli, and
having had the opportunity to consult with and discuss same with each of your separate attorneys, you have
asked the Arbitrator to settle the following issues: (insert specific issues here).

The Arbitrator’s interim role as mediator of these issues shall bar them arbitrating those same issues if negotiations
fail. You accept this agreement as an amendment to the Arbitrator/ Umpire Disclosure Form (Appendix XXIX-D)
previously executed by the Arbitrator.

By embracing the interconnected dynamics of mediation and arbitration, lawyers can provide more comprehensive
and harmonious outcomes. Abandoning a linear progression provides more creative and targeted solutions. As

the field of family law continues to evolve, integrating mediation and arbitration represents a forward-thinking
approach that aligns with the needs of complex family conflicts.

Jeffrey Fiorello and Amanda Trigg are partners in the family law group of Cohn
Lifland Pearlman Herrmann & Knopf, LLP. Jeffrey is Chair of the NJSBA Family Law
Section and certified as a mediator pursuant to Rule 1:40. Amanda is a former Chair
of the Section and trained by the American Academy of Matrimonial Lawyers in
family law arbitration.
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If at First You Don’t Succeed, try, try again!
Mediation Tips

Jeffrey Fiorello, Esq. &
Jessica Ragno Sprague, Esq.

Rule 1:40-5 Governs mediation in Family Part Matters, as to procedure and process.
However, the success or failure of a mediation doesn’t usually depend on the process. What and
how we choose to conduct a mediation is much more likely to assist in producing a successful
resolution of all or a part of the matter. But, even with best intentions, some cases present difficult
issues or personalities which may make impasse seem inevitable. Notwithstanding, there are some
tips which may assist to bring a mediation back on course to resolve.

1. Try and get something resolved early on. Even if it is a simple issue, showing the Parties
that Mediation works, encourages them to “buy in” to the process, and provide hope that the rest
of the matter may be settled as well.

2. You may need more than 1 session. Family matters are often complex and can not be
resolved with only one session of mediation. Scheduling a follow up session, can be very useful.
However, try to keep the parties engaged between sessions. If there is additional information
needed, give the Parties “homework” to return with additional information, needed to resolve the
matter.

3. Don’t get stuck on a difficult issue. Just because you can’t resolve your 1% issue, doesn’t
mean that you can’t resolve other issues in the case. Returning to the difficult issue after having
resolved the rest of the matter can provide momentum which may make that difficult issue fall into
place. Seeing how the rest of the matter is resolved, can assist to bring that difficult, remaining
issue into perspective for the Parties.

4, Don’t be afraid to walk away. The treat of impasse can be helpful, but it should be used
sparingly. Every time a party is not getting their way shouldn’t result in a best and final threat.
However, if one party has already compromised significantly more than the other party, on an
important issue, making an offer as a “take it or leave it” proposition, can be effective. Such an
offer may be more successful if the other party is given a day or so to consider such an offer.

5. Sometimes the desired result is met for both parties, through substantially different
conversations with each side. A resolution is what is desired. If both parties are satisfied with the
settlement how they arrived at the concluded settlement may not be through the same approach.
When a mediation summary is presented, don’t be surprised if the summary is vague on why each
party agrees with the resolution.



6. You don’t have to settle everything. There are other avenues of Alternate Dispute
Resolution, which are available to assist:

a. Parent Coordination: if a matter resolves, with the exception of a few minor issues
in the parenting plan, the parties can bring that issue to a Parent Coordinator to assist in resolving
such an issue.

b. If you resolve certain issues, you may choose to submit the remaining issues to an
Avrbitrator to try unsettled issues. Buy you are limiting the scope of what is being decided.
Stipulate to what is resolved, and leave the remaining issue(s) for adjudication by the Arbitrator.

These are just some of the things which can be done to avoid impasse, and resolve a matter.
Mediation and other Alternate Dispute Resolution Programs are designed to allow creativity. The
creativity isn’t exclusively reserved for the resolved outcome. Creativity can extend to the process
as to how you arrive at that outcome. Don’t be afraid to think outside of the box and take risks in
attempting settlement.



CUSTODY / PARENTING TIME TRIAGE
Creative and Effective Management of High Conflict Matters

Jeffrey Fiorello, Esq.

With Access to the Courts becoming increasingly more difficult, high conflict matters tend
to suffer the most. In some counties, Parties are waiting upwards of 12 months for a 1% Case
Management Conference to be scheduled. In cases where Custody and Parenting time are highly
contested, waiting a year before action is taken can have devastating results on a family. Getting
our cases early intervention, is essential. Similarly, it is just as important to make sure that families
are utilizing their resources on the RIGHT types of services available.

All too often in our cases, we see courts ordering the “triumvirate” of services and experts
in the form of:

1. aGuardian Ad Litem;
2. aParenting Coordinator; and
3. aBest Interest Evaluation.

Not all cases need all of these services. Furthermore, there are other services available which may
be better suited address the particular issues present in a complex custody case. Not all cases are
the same. Not all issues are the same. As attorneys, we should be thinking outside of the box,
assess our cases, and get the right services for the families we work with.

Here are some tips to consider in addressing complex custody and parenting time issues in
a case:

1. Early Intervention: Since access to the courts (in some counties) is so difficult, we may
want to consider getting the parties into Mediation early in the case. A mediator may be
able to assist Parties to determine what services will best serve their needs.

2. Case Management: If we are fortunate enough to have a Case Management Conference
with the Court, we need to advocate for the right services. Judges do not know our cases
as well as we do, nor should they be expected to. We need to request the services that will
best address the issues.

3. Guardian Ad Litem (GAL): We need to understand the role of the GAL. If we are
requesting that a Guardian Ad Litem be appointed in our cases, it is helpful to have the
scope of the GAL’s role to be defined in the Order.



4. Parenting Coordination (PC): Can be very helpful in assisting parties in implementing a
parenting plan. Not all issues are appropriate for a PC to address.

5. Co Parenting Therapy: Can help to educate parties and give them the skills necessary to
raise their children together. Co Parenting Therapy can help parties improve their
communication, and understand the needs and feelings of the other parent.

6. Parenting Coach: A Parenting Coach can assist a party or both parties in addressing
challenges and issues in their case. A Parenting Coach can help to educate a Party to the
best practices in dealing with parenting issues.

7. Reunification Therapy: Is a therapeutic process what can be used to help repair a
relationship between a Parent in a Child.

8. Individual Therapy: Sometimes, a particular party or parties have personal issues that need
to be addressed, to help them to cope, and improve their quality of life.

9. Best Interest Evaluation: “Best Interest” is the standard that a court must use to determine
custody. However, every case does not require a full Best Interest Evaluation. Once an
expert is told that they need to perform a Best Interest Evaluation, the process becomes
formal, as that expert is held to defined standards in performing such an evaluation. Not
every case requires a full custody assessment.

10. Brief Focused Assessment: If the issues in a case are more limited, and do not require Best
Interest Evaluation, we may want to consider a Brief Focused Assessment (BFA). With a
BFA, you can limit the scope of the evaluation, to address a particular issue. A BFA can
usually be accomplished faster than a Best Interest Evaluation, so we can get our parties
the help that is needed more expeditiously.

The issues in our cases are unique. The solutions to address those problems should not be
“cookie cutter”. Understanding the issues in our cases and the different kinds of services available
can be helpful in better serving the families we represent.
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Jeftrey Fiorello

Partner

jmf@njlawfirm.com

Jeffrey Fiorello has been engaged in the practice of law since 1997. Jeffrey concentrates his practice in the area of Family Law
Mediation, assisting parties in the amicable resolution of their issues concerning Custody, Parenting Time, Spousal Support, Child
Support, College Contributions, Distribution of Assets and Debts and related issues. In the past he has handled Family Law
Litigation, domestic violence, civil litigation and appeals.

Jeffrey is involved in leadership positions in the New Jersey State Bar Association as well as the Passaic County Bar Association.

He served as President of the Passaic County Bar Association, 2011-2012. He continues to serve as a Trustee of that Association
and for years served as the Chairperson of its Family Law Section, the Chairperson of its Continuing Legal Education Section and
as the Chairperson of the Activities and Social Committee. He is a court-qualified Family Law Mediator.

Jeffrey has extensively lectured and presented at seminars and continuing education programs on Family Law matters and has
authored many articles on family law issues. He served as a Judicial Law Clerk to the Honorable Carole Weaver McCracken and
the Honorable Ralph L. DeLuccia from 1997 -1998.

Professional, Business & Civic Involvement

» Passaic County Bar Association

o New Jersey State Bar Association, Trust, 2015-Present, representing Passaic County
o New Jersey State Bar Association, Co-Chair, Legislative Committee

o New Jersey State Bar Association, Treasurer, Family Law Section

o New Jersey State Bar Association, Chair, LGBT Rights Section

Professional Recognition

o New Jersey Super Lawyers, 2019-2024*
o Selected to the list of The Best Lawyers in America in Family Law Mediation, 2024 edition*
o Professional Lawyer of the Year Award for Passaic County, given by the Commission of Professionalism in the Law, 2014

« Distinguished Practitioner of the Year for Family Law in Passaic County, given by the Passaic County Bar Association, 2015

*No aspect of this advertisement has been approved by the Supreme Court of New Jersey. A description of the selection

methodology can be found here.

Speaking Engagements

Jeffrey regularly lectures on family law, mediation and LGBTQ rights.

Practices



o Family Law Mediation
 Alternative Dispute Resolution
o Family Law

Education

o Seton Hall University School of Law, J.D.
o Rutgers University, B.A.

Admissions

o New Jersey, 1997
o U.S. District Court District of New Jersey

© 2024 Cohn Lifland Pearlman Herrmann & Knopf LLP. All Rights Reserved.



BIO FOR SUPTI BHATTACHARYA, J.S.C. (05.02.25)

Supti Bhattacharya is a Judge of the Superior Court of New Jersey,
Mercer County Family Part. She handles non-dissolution cases involving
custody and child support between unmarried parties, divorces and
domestic violence matters.

Judge Bhattacharya is Mercer County’s first South Asian-American
Superior Court Judge. Prior to joining the bench in 2022, Judge
Bhattacharya practiced divorce and family law for 20 years, working in
solo and small firms before joining the Princeton law firm Hill Wallack as
Chair of its Family Law Department. While in private practice, she was
appointed by the Supreme Court to Chair the Lawyers Fund for Client
Protection and serve as Panel Chair for the District VII Fee Arbitration
Committee.

Judge Bhattacharya previously served on the Board of Trustees for
the New Jersey State Bar Association and was Chair of its Minorities in
the Profession Section and its Diversity Committee. She was active on
several other NJSBA committees, and is a lifetime member of SABA-NJ,
APALA-NJ, GSBA, and HBA-NJ.

Judge Bhattacharya received her B.A. from the University of
Pennsylvania, magna cum laude, with a triple major in Urban Studies,
South Asia Studies and Sociology. She received her J.D. from Rutgers-
Newark Law School where she was an Editor of the Rutgers Computer &
Technology Law Journal. After graduation, she clerked in Essex County
for the Hon. Michelle Hollar-Gregory (Ret.).



Hon. Bonnie J. Mizdol

Member

bmizdol@ferrolabella.com

Areas of Practice

Alternative Dispute Resolution Corporate

Hon. Bonnie J. Mizdol, formerly the Assignment Judge of Bergen County for eight years,
joins the firm’s alternative dispute resolution and corporate investigations practices.
Appointed to the Superior Court in February 2006, Judge Mizdol served as Presiding Judge
of the Family Part of Bergen from 2008 through April 2015. In both capacities, Judge Mizdol
accumulated vast experience in a wide spectrum of matters, ranging from matrimonial to
probate, condemnation, and OPRA cases. Judge Mizdol presided over scores of
proceedings, including bench trials and emergent actions in all phases.

Judge Mizdol actively participated in judiciary committees, councils, and the like. She
chaired numerous Supreme Court Committees, including the Judiciary-Surrogates Liaison
Committee; the Working Group on Elder Justice; the Working Group on Pro Bono
Assignments; and the Special Committee on the Non-Dissolution Docket. She also served
on the Judicial Council. She served as a member of the Judicial Council Labor Relations
and Personnel Committee, the Judiciary Budget and Planning Committee, and the
Management and Operations Committee.

During her tenure as Bergen’s Family Part Presiding Judge, she chaired the Conference of
New Jersey Family Part Judges, the Supreme Court Family Practice Committee, and the Ad
Hoc Committee on Arbitration of Family Matters. Judge Mizdol also served as the New
Jersey Designated Representative for the International Hague Network of Judges from 2017
through her retirement.


mailto:bmizdol@ferrolabella.com
https://www.ferrolabella.com/practice/alternative-dispute-resolution/
https://www.ferrolabella.com/practice/corporate/

Judge Mizdol was in private practice for 24 years before her appointment to the Superior
Court. While in private practice, she also served as a Municipal Court Judge for 15 years
before her appointment, and as President of the Bergen County Municipal Judges’
Association. Before joining the Superior Court, Judge Mizdol focused on matters in the
family, estate, and probate dockets. In addition, she handled personal injury matters,
commercial and residential real estate sales, purchases, leases, and land use and
development.

Before her service in the judiciary, Judge Mizdol actively participated in the New Jersey and
Bergen County Bar Associations, where she served as President of the Bergen County Bar
Foundation, Chair of the District lIA Ethics Committee, Co-Chair of the Bergen County
Family Law Committee, and member of the New Jersey Family Law Executive Committee.

Judge Mizdol was graduated from Seton Hall Law School and Montclair University.
Admissions

New Jersey, 1982
U.S. District Court, District of New Jersey, 1982

Education:

Seton Hall Law School, JD, 1982
Montclair State College, 1979



Honorable Angela White Dalton, J.S.C. is Of Counsel to the Dalton Clark Law Group LLC
in Ocean, New Jersey, where she consults on domestic violence and family court cases,
and provides mediation and arbitration services in family law matters. She is a former
Superior Court Judge, Family Division, Vicinage 9, and sat in Freehold, New Jersey. She was
originally appointed to the Superior Court in Essex County before being reassigned to the
Monmouth Vicinage.

Prior to her appointment to the bench she was a Partner in Zager Fuchs, P.C. and prior to

that was a Partner in Goldring Edwards & Dalton LLC. She has been a Trustee of the New
Jersey State Bar Foundation and the Monmouth Bar Association, and has been a member
of the New Jersey State Bar Association and the Guardianship Association of New Jersey.
She also served as a Councilwoman and Deputy Mayor for the Howell Township Council.

Judge Dalton received her B.A. from Monmouth University and her J.D. from Rutgers Law
School.



973-872-1200

cdrisgula@njdivorcesolutions.com

Candice L. Drisgula

Since beginning her legal career in 1994, Candice L. Drisgula has limited her practice to the
area of family law, including matters related to divorce, custody, support, equitable
distribution, and domestic violence; both at the Trial and Appellate levels. Prior to founding
Drisgula & Thatcher, LLC in 2014, Ms. Drisgula spent nearly two decades litigating high
conflict custody matters and financially complex divorces as a named partnerin a
boutique Bergen County matrimonial law firm. A member in good standing of the New
Jersey Bar and the United States District Court for the District of New Jersey, Ms. Drisgula
has continued handling all facets of family law and matrimonial litigation and has
expanded her practice to incorporate Alternative Dispute Resolution (“ADR”) methods such
as economic mediation, arbitration, collaborative divorce and parenting coordination.

Ms. Drisgula has earned a state-wide reputation as a knowledgeable, compassionate
attorney who zealously advocates on behalf of her clients in order to achieve a fair and
sensible result. By providing personalized attention to all of her clients, employing a goal-
oriented approach and intently representing each client in order to achieve the best
possible outcome, Ms. Drisgula is able to assist her clients in resolving their disputes
efficiently, equitably, while striving to minimize the emotional and financial toll on the
family.

An advocate of utilizing ADR in family law matters, Ms. Drisgula takes pride in educating
prospective clients about the benefits of ADR options such as mediation, arbitration and
collaborative divorce. Trained and approved by the court as a family law economic
mediator, Ms. Drisgula mediates and arbitrates privately for individuals as well as those
parties who are already in the court system and represented by counsel. Ms. Drisgula is
also trained in Collaborative Divorce.


tel:973-872-1200
mailto:cdrisgula@njdivorcesolutions.com

Because of her extensive experience working with high conflict families, Ms. Drisgula is
frequently selected by her peers and by judges to serve in the role as Parenting Coordinator
as well as to serve in the capacity as Guardian ad Litem. In the role of Parenting
Coordinator, Ms. Drisgula works with parties in high-conflict situations who require
guidance in resolving parenting disputes. She aims at lessening tensions between the
parties as well as assisting them to more effectively co-parent their children. A member of
both the National and New Jersey State Chapters of the Association of Family and
Conciliation Courts, Ms. Drisgula strives to continue to utilize her advocacy skills to
emphasize problem-solving, teaching, and counseling parents in high conflict situations.

Ms. Drisgula is an active member of both the Bergen County and Passaic County Bar
Associations where she frequently lectures and volunteers her time as an Early Settlement
Panelist to assist in the resolution of active divorce cases and post-judgment matters. Ms.
Drisgula has lectured for the New Jersey State Bar Association Institute of Continuing Legal
Education on family law related topics. Ms. Drisgula is a former member and past Chair of
the District IX Fee Arbitration Committee for the Supreme Court of New Jersey, where she
arbitrated attorney-client fee disputes. She has also been appointed to serve on the
Passaic County Judicial and Prosecutorial Appointments Committee and she has
previously volunteered her time serving as a mentor for the William Paterson University
Pesce Family Mentoring Institute.

Education
e Juris Doctor (1994) University of Denver Sturm School of Law Denver, Colorado

o Certificate in Divorce Mediation NJAPM 40-hour Divorce Mediation Training Monroe
Township, New Jersey

e Bachelor of Science in Business Administration / Political Science (1991) Colorado
State University Fort Collins, Colorado

Association
e Member of New Jersey State Bar Association — Family Law Section
¢ Member of Bergen County, NJ Bar Association — Family Law Section
¢ Member of Passaic County, NJ Bar Association — Family Law Section
e Trustee of the Passaic County Bar Association
¢ Member of the Family Law Committee of the Passaic County Bar Association

¢ Member of the Passaic County Judicial and Prosecutorial Appointments Committee



Member of National and New Jersey State Chapters of the Association of Family and
Conciliation Courts

Member of NJ Association of Professional Mediators

Member of Collaborative Divorce Association of New Jersey

Early Settlement Panelist for Bergen County, NJ and Passaic County, NJ
Former Chair of the District XI Fee Arbitration Committee

Pupil of Northern New Jersey Family Law Inns of Court (1999-2000)
Lecturer for the Institute of Continuing Legal Education of New Jersey

Lecturer for Passaic County Bar Association






Education

Drew University, Bachelor of Arts
New York Law School, Juris Doctor

Honors & Awards

Hudson County Bar Association, Family Law Practitioner of the Year (2023)
Best Lawyers, Family Law and Family Law Mediation (2022 & 2023)

Super Lawyers, Rising Star (2013 - 2024)

Best Lawyers for Families, NJFamily.com (2022)

NJBiz, 40 under 40, 2020

New Jersey Bar Association Leadership Academy, Fellow 2015-2016

Professional Associations

New Jersey State Bar Association

Essex County Bar Association

Hudson County Bar Association

Union County Bar Association

Barry I. Croland Family Law Inn of Court
Justice Virginia Long Family Law Inn of Court

Bar Admissions

State of New Jersey and US District Court
State of New York and US District Court, Southern District of New York
Supreme Court of the United States of America
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NJ BIZ 40 Under 40 (https://njbiz.com/presenting-2020-njbiz-40-40-winners)

Best Lawyers In America (https://www.bestlawyers.com/about/MethodologyBasic.aspx)
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Steph Lomurro

stephanie@meldlaw.com (mailto:stephanie@meldlaw.com)

Stephanie “Steph” Lomurro is the Managing Partner of the law firm of Manzi Epstein Lomurro &
DeCataldo, LLC. Her practice is dedicated entirely to issues related to Family Law, including
divorce, custody, parenting time, alimony, child support, distribution of assets and debts (including



division of marital business interests), adoptions, prenuptial agreements, domestic violence matters,
post-divorce disputes (changes in spousal or child support, retirement, and modifications of custody
or parenting time arrangements), and any other issue which may impact a family in transition.

Steph takes the time to understand each client’s goals and priorities before developing a case
strategy. That strategy may include attempts to resolve issues without going to court (for example,
through mediation or settlement conferences). Other times, and particularly in high-conflict cases,
litigation may be necessary. Stephanie has her Certificate in Trial Advocacy from the National
Institute for Trial Advocacy, and while she considers herself a settlement-minded attorney, she is
also a skilled litigator. At all times, Steph works with her clients to determine the approach best
suited for each case. After all, just as each family is different, so is every family law case.

In addition to representing individual clients, Steph is also a qualified Rule 1:40 Family Law Mediator.
In her role as a mediator, Steph serves as a neutral third-party tasked with facilitating negotiations.
Known both for her creativity and direct approach to problem solving, Steph is regularly appointed by
the court and selected by her colleagues to serve as a mediator in complex and highly contested
cases. Steph offers her mediation services both in-person and by Zoom.

BACKGROUND -

Steph is an active member and holds leadership positions in many legal and professional
organizations:

District IV (Hudson County) Ethics Committee

— Currently serving as Chair of the District VI Ethics Committee

— Appointed by the Supreme Court of the State of New Jersey (2016-2023)
New Jersey State Bar Association

— Trustee

— Mental Health Committee Member

— Continuing Legal Education Committee Member
New Jersey State Bar Association Family Law Executive Committee

— Chair of Domestic Violence Legislative Subcommittee

— Hudson County Liaison

— Associate Editor of The New Jersey Family Lawyer (a prestigious family law publication)
Hudson County Bar Association

— Trustee



— Family Law Committee Member
— Women in Law Committee Member

Court Appointed Special Advocates (CASA) of New Jersey

— Board Member
— Chair of Governance Committee
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At Manzi Epstein Lomurro & DeCataldo, LLC, we are
focused entirely on each client, their families and
their future.
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NJ Best Lawyers

New Jersey

1 Boland Drive, Suite 105
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MEGAN S. MURRAY, ESO.

Megan S. Murray, Esq. is the founding partner of The Family Law Offices of Megan
S. Murray in Holmdel, New Jersey, and her practice is dedicated to family-law related
matters. She is the Chair of the Family Law Section of the New Jersey State Bar
Association for the 2023-2024 year. Before becoming an Officer of the Family Law
Section, Megan served as the Co-Chair of the Legislative Subcommittee of the Family Law
Section.

Megan is a Fellow of the American Academy of Matrimonial Lawyers and an
affiliate of the Matrimonial Lawyer’s Alliance, whose membership is limited to 50 family
law practitioners in the state of New Jersey. Megan is Certified by the Supreme Court of
New Jersey as a Matrimonial Attorney. Megan has been named a Super Lawyer by New
Jersey Monthly. Since 2019, Megan has also been selected each year for inclusion in Best
Lawyers of America, ranking her among the top 5% of practitioners in the nation.

Megan is a member of the Monmouth County Bar Association and the Middlesex
County Bar Association. She previously served, for a period of two (2) years, as Co-Chair
for the Monmouth County Family Law Committee. She is a managing editor for the New
Jersey Family Lawyer. She has also been selected by New Jersey Monthly, Super Lawyers
Edition, as a Super Lawyer. In 2012, she received the Martin Goldin Award for her
dedication to the practice of family law.

Megan co-authored the book entitled Divorce in New Jersey. She has also been
published with regard to matrimonial matters in multiple publications, including but not

limited to, the New Jersey Law Journal, Middlesex Advocate, New Jersey Lawyer



Magazine, and the New Jersey Family Lawyer. She has also spoken at numerous seminars
across the state on issues relating to the practice of family law, including speaking on
multiple occasions at the annual Family Law Symposium and the New Jersey State Bar
Association’s Annual Meeting. Moreover, she has appeared as a guest speaker on Inside

the Law radio show on several occasions.
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LAKIND COUNSEL

ATTORNEYS AT LAW |

Brian G. Paul

Co-Managing Partner, Executive Committee
Certified Matrimonial Law Attorney

Phone: 609.275.0400
Fax: 609.779.6065
BPaul@szaferman.com

101 Grovers Mill Road
Suite 200
Lawrenceville, NJ 08648

Family Law

BIOGRAPHY

Brian G. Paul is the Co-Managing Partner of Szaferman Lakind and is certified by the Supreme Court of New
Jersey as a Matrimonial Law Attorney. A member of the firm's executive commmittee, Brian devotes his practice
to litigating, mediating, and arbitrating financially complex, high net worth divorces, as well as handling family
law appeals before the Appellate Division and Supreme Court of New Jersey.

With three decades of experience, Brian is regularly retained as an arbitrator or mediator in high net worth
family law cases and frequently serves as appellate counsel in cases that shape New Jersey's family law
jurisprudence. He has received the New Jersey State Bar Association’s Amicus Curiae Award six times for his
contributions in representing the Association’s position in family law matters before the New Jersey Supreme
Court. He previously served as both Co-Chair and Vice-Chair of the New Jersey State Bar Association’s Amicus
Committee, and he remains an active member of that committee as well as the Family Law Executive
Committee.

Brian has been named to Best Lawyers in America® every year since 2013 and was honored as “Lawyer of the
Year” for Family Law in the Princeton-Metro region in 2015, 2018, 2023, and 2025. He has been included in New
Jersey Super Lawyers™ since 2007 and was selected as one of New Jersey’'s Top 100 Super Lawyers in 2009,
2019, 2021, and 2025. He holds an AV Preeminent® rating from Martindale-Hubbell in both Family Law and
Appellate Practice.

Brian earned his J.D. from Widener University School of Law, where he was awarded the American
Jurisprudence Award in Legal Research and Writing, and holds a B.A. from Rutgers College. His reputation for
excellence, strategic thinking, and deep legal knowledge makes him a sought-after authority in New Jersey's
matrimonial law community.




Brian G. Paul

Co-Managing Partner, Executive Committee
Certified Matrimonial Law Attorney

BAR ADMISSIONS

PROFESSIONAL ASSOCIATIONS

New Jersey State Bar

Family Law Section, Executive Committee, 2012 — Present

Amicus Curiae Committee, 2018 — Present

Appellate Practices Committee, NJ State Bar, September 1, 2007 — 2012
Matrimonial Lawyer's Alliance

Mercer County Bar Association

Burlington County Bar Association

HONORS AND AWARDS

The Best Lawyers in America List® Issued by BL Rankings, LLC — Family Law, 2013 — Present

The Best Lawyers in America — Lawyer of the Year, Issued by BL Rankings, LLC — Family Law, Princeton Metro,
2015, 2018, 2023, 2025

New Jersey Super Lawyers™ List Issued by Thomson Reuters — Family Law, 2007 — Present

Included in list of Top 100 NJ Super Lawyers™ (Only Mercer County Family Law Attorney Selected) issued by
Thomson Reuters, 2009, 2019, 2021, 2025

Martindale Hubbell AV-Preeminent Rated — Family Law & Appellate Practice

New Jersey State Bar Association — Amicus Curiae Award, Moynihan v. Lynch 2022

New Jersey State Bar Association-New Jersey State Bar Association Amicus Curiae Award, Bisbing v Bisbing,
2018

New Jersey State Bar Association — Amicus Curiae Award, Major v. Maguire, 2016

New Jersey State Bar Association — Amicus Curiae Award, In the Matter of the Adoption of a Child by J.EV. &
D.C.V, 2016

New Jersey State Bar Association — Amicus Curiae Award, Gnall v. Gnall. 2015

New Jersey State Bar Association — Amicus Curiae Award, Maeker v. Ross, 2014

New Jersey Law Journal “40 Under 40" List, 2006

Widener University School of Law — American Jurisprudence Award in Legal Research and Writing

New Jersey Supreme Court Certified Attorney

EDUCATION

J.D. - Widener University School of Law, 1995
B.A. - Rutgers College, 1991



Sheryl J. Seiden, Esq.

SherylJ. Seiden, Esq.
Founding Partner

Northern New Jersey Office
(908) 324-5400
sseiden@seidenfreed.com

Sheryl ). Seiden is a founding partner at SeidenFreed LLC. She has been licensed to
practice law in the State of New Jersey since December 1996 and in the State of New York
since June 1997.

Sherylis President of the American Academy of Matrimonial Lawyers (“AAML”) -New Jersey
Chapter. She is also a fellow of the International Academy of Family Lawyers. In November
2014, Sheryl appeared on behalf of AAML -NJ in its status as amicus curiae before the
Supreme Court of New Jersey the seminal case of Gnall v. Gnall.

Sherylis also a trustee of the New Jersey State Bar Association (NJSBA), having served in
this role since 2021. Sheryl was the Chair of the Executive Committee of the Family Law
Section of the New Jersey State Bar Association (“FLEC”) from May 2019 to May 2020. As a
former officer of FLEC, Sheryl dedicates her time to ensure that the needs and concerns of
the Family Law Section are addressed. She is a past Co-Chair of the Young Lawyer Family


tel:9083245400
mailto:sseiden@seidenfreed.com

Law Subcommittee for FLEC, and has been a member of FLEC since 2008. Sherylis
qualified as a mediator under New Jersey Court Rule 1:40. She represents clients in
mediations and serves as an independent mediator for court-appointed mediations and
private mediations.

Sheryl has been selected for inclusion as a “Best Lawyer” by Best Lawyers in America every
year from 2015 to 2025, and has been listed as a Super Lawyer by New Jersey Super Lawyer
Magazine from 2015 to 2025. She was previously listed as a Rising Star by New Jersey
Super Lawyer Magazine from 2006 to 2011. From 2018 to 2024, she has been ranked by
New Jersey Super Lawyers Magazine as one of the Top 100 Lawyers in New Jersey and Top
50 Female Lawyers in New Jersey. The Super Lawyers List is issued by Thompson Reuters.
A description of the selection methodology can be found here. Visit here for the selection
methodology for Best Lawyers. No aspect of this advertisement has been approved by the
Supreme Court of New Jersey.

Sheryl has moderated and spoken on many panels for the New Jersey Bar Association
Family Law Symposium, including topics involving creative support awards, child support,
emancipation and special needs trusts, alimony issues, legislative issues affecting family
law, and reexamining our relocation laws. She also was a speaker at the Friday Night
program for the Family Law Symposium in January 2013 on the topic of Case Information
Statements.

Sheryl has lectured several times on the relocation laws in the State of New Jersey and
on Bisbing v. Bisbing, 230 N.J. 309 (2017), the case setting the new standard on relocation
by one parent out of state with a child or children of the parties.

Sheryl also wrote and presented a seminar series entitled “How to Take a Case Through the
Court System,” which she presented to Young Lawyers to educate them about family law
practices and procedures, and which continues to be presented throughout the State of
Jersey. She has lectured for the Institute of Continuing Legal Education and the Union
County Bar Association on “How to Effectively Prepare a Case Information Statement” and
the Middlesex County Bar Association on “Parental Alienation and Relocation Issues.”

Sheryl frequently lectures at the New Jersey State Bar Annual Conference. In May 2018,
2019, and 2020, she was part of the Bench Bar Panel. In years past, she spoke on the
following topics: “Landmines in Negotiating and Drafting Property Settlement Agreements,”
custody/parenting time issues, and why equitable distribution should be equitable and not
necessarily equal.


https://www.superlawyers.com/about/selection_process_detail.html
https://www.bestlawyers.com/methodology

She organized and moderated the “Hot Tips Seminar” in 2017 on Demystifying the Trial for
preparing and proceeding to trial. She also was a speaker at the “Hot Tips Seminar” in
November every year since 2013.

She has opined on legal issues on Jenny McCarthy’s radio show.

Sherylis also a member of the Union County and Essex County Bar Associations. She has
volunteered for Partners for Women and Justice and has lectured for the Institute of
Continuing Legal Education on family law issues. Sheryl was a participantin the ABA
Family Law Trial Advocacy Program in May 2008, which enhanced her litigation skills.

She is an Early Settlement Panelist for the Superior Court of New Jersey, Chancery Division,
Family Part, Union County, and has been asked to serve as a blue-ribbon panelist on
several occasions by the Early Settlement Panel for the Superior Court of New Jersey,
Chancery Division, Family Part, Essex County.

Prior to forming SeidenFreed LLC, Sheryl founded Seiden Family Law. She was also a
partner at a boutique firm in Summit, New Jersey, where she practiced family law for
thirteen years. She also practiced matrimonial law for several years at Kasowitz, Benson,
Torres & Friedman, working closely with Eleanor B. Alter, Esq. and Helene Brezinsky, Esq.,
in complex matrimonial cases in both New York and New Jersey. She also acquired
significant litigation experience at both Paul Hastings Janofsky & Walker and Thacher
Proffitt & Wood.

Sheryl graduated magna cum laude from New York Law School in 1996, where she served
as the managing editor of the New York Law School Law Review. She received her B.A. in
Justice from American University in Washington, D.C. in 1993, where she graduated cum
laude.
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