
Defending Against PFAS Liability Claims 

Environmental Law Track (Central Ballroom CD) 

In this presentation, we examine the current state of PFAS litigation, including a discussion 
of the potential impact of developing federal and state PFAS regulation on the volume and 
risk of litigation. We also examine notable recent litigation and novel defenses being used. 
And we offer the best practices for counsel and their clients to mitigate the risk of PFAS 
claims and defense strategies. And go into the critical issues surrounding PFAS (Per- and 
Polyfluoroalkyl Substances). Education on (1) Actionable Strategies: Equip yourself with 
practical approaches to managing PFAS contamination in your community or projects; and 
(2) In-Depth Knowledge: Build a solid understanding of the regulatory landscape and 
technical challenges associated with PFAS.  
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POLLING QUESTION #1 – WHAT IS PFAS?
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PFAS 101

What is PFAS?

⎼ Chemistry/Uses

⎼ Migration Pathways

⎼ History of Use/Prevalence 

⎼ Regulated vs. Unregulated

⎼ Different regulations based on legal scheme

PFAS Sensitivities 

⎼ Omnipresent

⎼ Bioaccumulative, potentially carcinogenic 

How PFAS Reaches the Environment 

History of PFAS Use in Industry

PFAS Signatures

PFAS Sampling & Remediation

PFAS Challenges  
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WHAT ARE PER- AND POLYFLUOROALKYL 
SUBSTANCES (PFAS)?

A family of thousands of chemicals,  synthesized 
and manufactured since 1940s:

• Temperature and flame resistant

• Repel oil and water

• Have surfactant properties

Wide-variety of industrial uses:

• Class B Aqueous Film Forming Foam (AFFF); airports, fire 

training areas

• Textiles, pulp & paper, metal plating, landfills, wastewater 

treatment facilities

• Vapor suppressants for hydrocarbon storage

• High-purity drying and cleaning fluids, wetting surfactants

• Polymers for processing 

• Coatings for gaskets, tanks, pipes, valves and pumps

Image Source - PFAS: Perfluoroalkyl Substances In Our Water. 
Southeast Alaska Conservation Council. (2021, March 12)
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WHAT ARE PFAS?

Some PFAS are . . . 
• Regarded as PBT – persistent, bioaccumulative, and toxic

• Environmentally stable, not known to degrade

• Reside in the body for a long time (half lives up to ~ 9 

years)

• Potentially harmful to humans at low concentrations –

in the parts per trillion (ppt) range 

• Highly mobile in the environment

• Found worldwide in soil, groundwater, surface water, rain, 

polar ice caps, air, plants and animal tissue 

• Found in the blood serum of most humans
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PFAS CHEMISTRY BASICS

There is an evolving recognition of which PFAS are contaminants of concern.

Polar or Water 
Soluble Head 

Group

Fluorinated Tail
Hydrophobic
Oleophobic

Perfluoroalkyl acids 
(PFAAs)

Perfluoroalkyl carboxylic 
acids/ Perfluoroalkyl 
carboxylates (PFCAs)

Perfluoroalkane sulfonic 
acids/ Perfluoroalkane 

sulfonates (PFSAs)
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PFAS CHEMISTRY BASICS

• Exceptionally stable and 
persistent in the environment -
nicknamed “Forever Chemicals”

• They are present as mixtures
o Not all are regulated
o Each regulatory program considers 

different PFAS

• PFAS head group factors:
o Negatively charged
o Sulfonate vs. carboxylate

• PFAS tail factors:
o Hydrophobic and oleophobic
o Chain length
o Per- or Polyflorinated

Gen X

Hexafluoropropylene oxide dimer acid (HFPO-DA)

C6

Perfluorosulfonic acids

C4

C6

C8

Perfluorocarboxylic acids

C4

C5

C6

C7

C8

C9

C10

Perfluoropentanoic acid (PFPeA)

Perfluorohexanoic acid (PFHxA)
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PFAS MIGRATION PATHWAYS

NH Business Review, May24, 2023

PFAS Sources:
• AFFF (Fire Stations, Training Areas, 

Airports, Fuel Depots, Fire Suppression)

• Landfills, Wastewater Treatment Plants 
(WWTPs)

• Metal Plating Industry

• Industrial Facilities:  Fluoropolymer 
manufacturing; Textile and Paper 
Coating Applicators; Petrochemical; 
Airports and Military Bases

• Eight companies in USEPA PFOA 
Stewardship Program (2010-2015)

Arkema, Asahi, BASF (Ciba), Clariant, Daikin, 3M/Dyneon, 
DuPont, Solvay Solexis
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WHY IS PFAS UBIQUITOUS?  
ATMOSPHERIC DEPOSITION PLAYS A ROLE



11

11

PFAS EXPOSURE PATHWAYS

Sunderland, E.M., Hu, X.C., Dassuncao, C. et al. A review of the pathways of human exposure to poly- and 
perfluoroalkyl substances (PFASs) and present understanding of health effects. J Expo Sci Environ 
Epidemiol 29, 131–147 (2019). https://doi.org/10.1038/s41370-018-0094-
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HISTORY AND USE

•PFAS have been manufactured and used since the 1940s.

•Significant events include the development of Teflon in the 1950s and the awareness of 
PFAS contamination in the 2000s.

ITRC History and Use of Per-and Polyfluoroalkyl Substances (PFAS) found in the 
Environment, July 2022
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PFAS TIMELINES



14

14

NATIONAL DATA SOURCES
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EVOLVING PFAS REGULATIONS
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TYPICAL REASONS TO ASSESS PFAS
Transactional Reasons (Due Diligence)
• CERCLA innocent landowner defense (Phase I ESA), 

following EPA adoption as hazardous substances
• Secure financing and/or insurance coverage
• Support go, no-go decision
• Provide negotiating leverage

Other Reasons
• Regulatory compliance or advocacy
• Litigation or anticipated litigation
• Risk management/vulnerability assessment 
• Liability
• Effectively address the public concern

TYPICAL REASONS TO ASSESS PFAS
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PFAS - DUE DILIGENCE

Public Data Resources:
• Public Water Supply Data

• Federal and State GIS Viewers

• Regional GIS Viewers and 
Databases (e.g., Delaware 
River Basin Commission) 

• Regional PFAS Responsible 
Parties

• NPDES Permitting

PFAS Sources:
• AFFF (Fire Stations, Training Areas, 

Airports, Fuel Depots, Fire 
Suppression)

• Landfills, Wastewater Treatment 
Plants (WWTPs)

• Metal Plating Industry

• Industrial Facilities:  Fluoropolymer 
manufacturing; Textile and Paper 
Coating Applicators; Petrochemical; 
Airports and Military Bases

• 8 companies in USEPA PFOA 
Stewardship Program (2010-2015)

Arkema, Asahi, BASF (Ciba), Clariant, Daikin, 
3M/Dyneon, DuPont, Solvay Solexis

Desktop Due Diligence:
• NAICS Codes

• Safety Data Sheets (SDS)

• Chemical/Waste Inventory

• Phase I ESA’s

• Historical Records / Interviews

• Site history and potential 
release mechanisms

• Conceptual Site Model

• Investigation Phase (prelim vs. 
mature)
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PFAS DATA EVALUATION FRAMEWORK

Reference: Gamlin, J. et al. (2024) Data Evaluation Framework for Refining PFAS Conceptual Site Models, GM&R
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Examples of AFFF Signatures:

1st Generation AFFF 2nd Generation AFFF Modern AFFF

Evolution of AFFF Composition

• Mainly PFOS & PFHxS
(ratios can vary)

• Developed in the 1960s
• Production Ended in 2002

• Mixture of 6:2 & 8:2 FTS
• Sold from 1970s – 2016
• Note: FTS can breakdown to PFCAs 

(e.g. 8:2 FTS  PFOA)

• Mainly short-chain FTS
• 2010 – Present

**Adapted from TRC Webinar (https://www.youtube.com/watch?v=9SOQpyoAvCY&t=813s)**

PFAS – EXAMPLE AFFF SIGNATURES
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PFAS – Forensics

Ratios of Select PFAS Compounds

Examples of PFAS Chemical Signatures that 
Can Reflect Different Sources or Transport 

Scenarios 

**Adapted from TRC Webinar (https://www.youtube.com/watch?v=9SOQpyoAvCY&t=813s)**
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PFAS Investigations

PFOA Manufacturing

PFAS INVESTIGATIONS
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HOW IS PFAS TREATED?
PFAS SEPARATION AND CONCENTRATION

Ex-Situ Water:
• Adsorptive media
• Foam fractionation
• Coagulation and flocculation
• Reverse osmosis

In-situ Soil and Water:
• Soil stabilization
• Injectable activated carbon and novel 

adsorbents
• Permeable adsorptive barriers
• Sediment capping

Ex-Situ Soil:
• Soil excavation
• Soil washing

Industrial 
Wastewater

Drinking
Water

Groundwater 
Extraction

In-Situ 
Treatment
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ADSORPTION-BASED TECHNOLOGIES

• PFAS are removed from water or 
stabilized in soil by adsorption to solid 
media.

• It is more energetically favorable for 
PFAS to partition into the adsorbent 
than remain in the water.

• The mechanism involves hydrophobic 
and/or electrostatic driving forces.

Granular Activated 
Carbon (GAC)

Ion Exchange (IX) Resin

Surface-Modified Clay 
(SMC)
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PFAS 
DESTRUCTIVE 

TECHNOLOGIES

• Incineration, Thermal Oxidation, 
Pyrolysis

• Supercritical Water Oxidation 
(SCWO)

• Hyperthermal Alkaline Treatment 
(HALT)

• Electrochemical Oxidation

• Sonolysis

• Specialty Oxidation/Reduction
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US EPA INTERIM PFAS DESTRUCTION & 
DISPOSAL GUIDANCE

Released April 2024

Recommends options that have a lower potential for releasing PFAS to 
the environment

o Storage

o Underground injection in permitted well

o Landfilling – Subtitle C hazardous waste recommended, but mentions Subtitle D when 
properly lined, with leachate collection systems

o Thermal treatment – temperatures above 1100 C

Method OTM-50 for measuring products of incomplete destruction
Recommends more research and testing

Lists innovative destructive technologies and methods for evaluation
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CHALLENGES

Sampling Complications

• Sampling Plan/What Signatures? 

• How many PFAS Analytes?

• PFAS Cross-Contamination, Comingled Sources

Management of PFAS-Impacted Materials

• Waste Characterization

• Waste Disposal Challenges

• Existing and Future Materials Management (soil, 
groundwater, etc.)

• Import of “Clean Fill”

Regulatory Uncertainty
Evolving Regulations

DEP/LSRPA Stakeholder group

“No MNA”
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UNKNOWNS?

Rapid Evolution of:

• Toxicity

• Analytical Methodology 

–Standards

• Remedial Technologies

Approach Investigation Cautiously

• Target Analytes

• Expected Signatures

• Ubiquitous Nature

Materials Management Plan => Risk Management

• Material Disposal 

• Fill Imports
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POLLING QUESTION #2 – PFAS IN PRODUCTS



29

29

PFAS REGULATORY OVERVIEW

New Jersey PFAS Policies and Related Challenges

Federal PFAS Policies and Related Challenges

Key Pending PFAS Rule Proposals

⎼ Federal and State Level

PFAS as CERCLA “Hazardous Substances”

Maximum Contaminant Levels (MCLs)

Impact of PFAS Regulations on Industry and Clients

Regulation of/Bans on PFAS in Products
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Safe Drinking Water Act (SDWA)
•Maximum Contaminant Levels (MCLs)

Clean Water Act (CWA)
•Effluent Limit Guidelines (ELGs)

•National Pollution Discharge Elimination System 
(NPDES) 

Comprehensive Environmental Response, Compensation 
and Liability Act (CERCLA)
•Hazardous Substance Designation
•US EPA Regional Screening Levels (RSLs)

Resources Conservation and Recovery Act (RCRA)
•Hazardous Constituent Designation

Toxic Emergency Planning and Community Right-to-Know Act (EPCRA) 
Toxics Release Inventory (TRI)

Toxic Substances Control Act (TSCA)
•Hazardous Constituent Designation

State Actions
• AFFF and product bans

• Action levels, screening levels, 
health advisories, drinking 
water limits

• Monitoring requirements
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POLLING QUESTION #3 – PFAS LITIGATION
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PFAS LITIGATION

Litigation Update – the Current State of Play

Litigation Overview 

⎼ Types of Litigation Claims for PFAS

⎼ PFAS Litigation Hurdles/Challenges 

⎼ Establishing a Legal Nexus for PFAS

⎼ Procedural Issues for PFAS Litigation

⎼ State vs. Federal Court? 

⎼ South Carolina MDL

⎼ Toxic Tort/Personal Injury/Medical 
Monitoring 

• Role of Experts in PFAS Litigation

• State and Federal Government PFAS Claims

• Litigation Trends

⎼ Consumer Fraud?
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PFAS REPORTING

• Active Reporting Requirements in the United 
States

• Specific TSCA Reporting 

• Applicable Entities 

• Reporting Hurdles and Challenges

• Preparing for PFAS Reporting

• Reporting Pitfalls
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POLLING QUESTION #4 – PFAS INQUIRIES
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TAKEAWAYS & Q&A

QUESTIONS/COMMENTS/DISCUSSION



NJSBA -  Defending Against PFAS Liability 
Claims - Written Materials

Mark S. Heinzelmann, Lowenstein Sandler LLP
Kegan A. Brown, Lowenstein Sandler LLP

Dawn M. Lamparello, K&L Gates LLP
Caryn Barnes, Langan Engineering



March 21, 2023

In 2018, New Jersey became the first state to establish a maximum contaminant level (MCL)1 for per- and 
polyfluorinated alkyl substances (PFAS).2 Now, nearly five years later, the U.S. Environmental Protection 
Agency (USEPA or the Agency) is taking the same action. On March 14, pursuant to its authority under 
the Safe Drinking Water Act, the USEPA proposed strict MCLs for the following PFAS compounds: (1) 
perfluorooctanoic acid (PFOA); (2) perfluorooctanesulfonic acid (PFOS); (3) perfluorononanoic acid (PFNA); 
(4) hexafluoropropylene oxide dimer acid, commonly referred to as GenX; (5) perfluorohexane sulfonic acid 
(PFHxS); and (6) perfluorobutane sulfonic acid (PFBS). According to the proposal, PFOA and PFOS will be 
regulated as individual contaminants, and PFHxS, PFNA, PFBS, and GenX will be regulated as a PFAS mixture. 
In addition to MCLs, USEPA is proposing non-enforceable maximum contaminant level goals (MCLGs)3 for the 
six compounds. Through this action, USEPA fulfills one of its pledges in the PFAS Strategic Roadmap.  

USEPA is proposing individual MCLs for PFOA and PFOS at 4.0 nanograms per liter (ng/L) or parts per trillion 
and an MCLG of zero (because, according to the Agency, the two compounds represent an identified cancer 
risk).4  For PFHxS, GenX, PFNA, and PFBS, USEPA is proposing MCLs and MCLGs using a hazard index 
approach, which is a commonly used risk management approach for mixtures of chemicals that is designed 
to protect against all adverse effects, as opposed to a single potential effect. The following table presents the 
proposed PFAS MCLs and MCLGs 

Environmental Law & Litigation

USEPA Proposes Strict PFAS Drinking 
Water Standards
By Mark S. Heinzelmann and Brian S. Winfield

1 MCLs are legally enforceable regulations restricting contaminant levels in drinking water, which must be met by public water 
purveyors.
2 See https://www.nj.gov/dep/pfas/standards.html (setting forth New Jersey’s MCLs for PFNA (0.013 parts per billion (ppb)), PFOA 
(0.014 ppb), and PFOS (0.013 ppb)).
3 MCLGs represent the maximum level of a contaminant in drinking water at which there are no known or anticipated adverse effects 
on human health. See USEPA’s Safe Drinking Water Act webpage. 
4 MCLGs are set at zero whenever there is an identified cancer risk.  
5 Currently, 22 states, including New Jersey, have either proposed or adopted limits for PFAS in drinking water.

PFAS Compound Proposed MCLG (non-enforceable) Proposed MCL (enforceable)

PFOA Zero 4.0 ng/L

PFOS Zero 4.0 ng/L

PFNA

 
1.0 Hazard Index

 
1.0 Hazard Index

PFHxS

PFBS

GenX

USEPA expects that this proposal will be finalized by the end of 2023. Until then, no action by the regulated 
community is required unless an individual water purveyor operates in a state that already restricts PFAS in 
drinking water.5 Once the proposal is finalized, public water purveyors must (1) start monitoring for the six 
PFAS compounds in drinking water, (2) notify the public of the levels detected, and (3) establish treatment for 
the PFAS compounds if the drinking water levels exceed the established MCLs.

https://www.lowenstein.com
https://www.epa.gov/system/files/documents/2021-10/pfas-roadmap_final-508.pdf
https://www.lowenstein.com/people/attorneys/mark-heinzelmann
https://www.lowenstein.com/people/attorneys/brian-winfield
mailto:/dep/pfas/standards.html?subject=
https://www.epa.gov/sdwa/how-epa-regulates-drinking-water-contaminants#:~:text=After%20reviewing%20health%20effects%20data,an%20adequate%20margin%20of%20safety


As reflected by the USEPA’s proposal, PFAS regulation 
is rapidly evolving. In New Jersey, it was recently 
announced that the state Assembly Environment 
and Solid Waste Committee will soon consider three 
bills relating to PFAS. The first, Bill A-4759, seeks 
to require New Jersey water purveyors to provide 
customers and local officials with notice of elevated 
levels of PFAS in drinking water. It would also 
require landlords to notify tenants of elevated PFAS 
in drinking water. The second, Bill A-4760, seeks to 
require the New Jersey Department of Environmental 
Protection (NJDEP) to conduct a study to assess 
possible regulatory outcomes for PFAS in drinking 
water, including the feasibility of establishing MCLs 
for the entire class of PFAS compounds. The third, 
Bill A-4761, seeks to require the NJDEP to conduct 
annual assessments of then-unregulated PFAS 
compounds for potential future regulation. It would 
also require the NJDEP to assess whether current 
and proposed MCLs for PFAS adequately protect 
the health of children, given that MCLs are currently 
established using the average adult body weight. 

Nationwide, public water purveyors (and thereby their 
ratepayers) will be impacted once the proposed PFAS 
MCLs and MCLGs are finalized. To the extent they 
have not already done so, water purveyors should 
consider proactively preparing for these regulations 
by, among other things, sampling their water for 
the six PFAS compounds and evaluating potential 
treatment options. For any party that wishes to 
comment on the USEPA’s proposal, the comment 
period lasts for 60 days after the proposal is 
published in the Federal Register, which can be found 
at https://www.regulations.gov using Docket ID No. 
EPA-HQ-OW-2022-0114.

If you have any questions about PFAS, MCLs, or the 
USEPA’s and NJDEP’s PFAS initiatives, please contact 
the authors of this alert.

Please contact the listed attorneys for further information on the matters discussed herein. �

Contacts

MARK S. HEINZELMANN 
Counsel 
T: 973.422.2946
mheinzelmann@lowenstein.com

BRIAN S. WINFIELD 
Staff Attorney 
T: 862.926.2284
bwinfield@lowenstein.com

This Alert has been prepared by Lowenstein Sandler LLP to provide information on recent legal developments of interest to our readers. �It is not intended to provide 
legal advice for a specific situation or to create an attorney-client relationship. Lowenstein Sandler assumes no �responsibility to update the Alert based upon 
events subsequent to the date of its publication, such as new legislation, regulations and judicial �decisions. You should consult with counsel to determine applica-
ble legal requirements in a specific fact situation. Attorney Advertising.

© 2023 Lowenstein Sandler LLP | One Lowenstein Drive, Roseland, NJ 07068 | +1 973.597.2500
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https://www.njleg.state.nj.us/bill-search/2022/A4759
https://njleg.state.nj.us/bill-search/2022/A4760/bill-text?f=A5000&n=4760_I1
https://njleg.state.nj.us/bill-search/2022/A4761/bill-text?f=A5000&n=4761_I1
https://www.regulations.gov/
https://www.lowenstein.com/people/attorneys/mark-heinzelmann
mailto:mheinzelmann%40lowenstein.com?subject=
https://www.lowenstein.com/people/attorneys/brian-winfield
mailto:bwinfield%40lowenstein.com?subject=
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Client Alert 

PFAS–The Great Reopener: USEPA Warns It May Reopen Closed Sites for PFAS 
Contamination 
By Mark S. Heinzelmann and Brian S. Winfield 

 
Typically, final remediation documents (no-further-action letters, response action outcomes, and the like) signal the 
end of remediation at a contaminated site. Upon receipt of the documents, responsible parties can often rest easy 
knowing that the most costly and time-consuming work is complete and they can move on to long-term operation 
and maintenance as necessary. But in environmental practice, it is rare for a site to achieve full and final resolution. 
There is always the risk (though often small) that a site might be reopened by a regulatory authority.  
 
In September 2022, the U.S. Environmental Protection Agency (USEPA) published to the Federal Register a proposed 
rule that would designate perfluorooctanoic acid (PFOA) and perfluorooctanesulfonic acid (PFOS), two per - and 
polyfluoroalkyl substances (PFAS), as hazardous substances under the federal Comprehensive Environmental 
Response, Compensation, and Liability Act (CERCLA). Upon such designation and in accordance with CERCLA’s 
requirements, responsible parties would be required to report any releases of PFOA or PFOS above the federal 
reportable quantity (RQ).1 The USEPA is poised to finalize the PFOA/PFOS designation in early 2024, and it has 
already published an advance notice of proposed rulemaking to sweep in several other specific PFAS compounds 
and entire categories of PFAS as CERCLA-designated hazardous substances. 
 
Depending on several factors, the reporting of a PFAS exceedance at a new site may prompt the USEPA to require 
the responsible parties to perform remediation. But it seems that obligation may extend to closed sites as well. On 
October 27, 2023, during the annual meeting of the Association of State and Territorial Solid Waste Management 
Officials, the USEPA’s chief of the Resource Conservation and Recovery Office’s cleanup programs branch informed 
the crowd that the proposed PFOA and PFOS designation could eventually lead to the USEPA’s reopening closed 
sites to address lingering PFAS contamination, but it will likely only do so on a case-by-case basis.  
 
Given the ubiquitous nature of PFAS, the risk of a PFAS-driven reopener is not entirely remote. And for many 
responsible parties, the prospect of the USEPA reopening a closed site will be daunting. But in light of the significant 
costs that might be associated with a PFAS reopener, responsible parties that are aware of PFAS contamination (or 
even the potential for such contamination) at their closed site should consider preemptively developing a strategy to 
respond to the USEPA’s reopener attempts. Forethought and planning can pay dividends and will ensure that the 
responsible parties are not caught flat-footed when the USEPA (or a state regulator, such as the N.J. Department of 
Environmental Protection) comes knocking.  
 
If you have any questions about PFAS or the USEPA’s authority to reopen closed sites, please contact the authors of 
this article. 

 
 
1 The proposed RQ for PFOA and PFOS is one pound or more in a 24-hour period. See https://www.govinfo.gov/content/pkg/FR-2022-09-06/pdf/2022-
18657.pdf.     
 
 
 
 
 
 
 
 

https://www.lowenstein.com/people/attorneys/mark-heinzelmann
https://www.lowenstein.com/people/attorneys/brian-winfield
https://www.govinfo.gov/content/pkg/FR-2022-09-06/pdf/2022-18657.pdf
https://www.govinfo.gov/content/pkg/FR-2023-04-13/pdf/2023-07535.pdf
https://insideepa.com/daily-news/official-says-epa-will-reopen-cleanups-pfas-case-case-basis
https://insideepa.com/daily-news/official-says-epa-will-reopen-cleanups-pfas-case-case-basis
https://www.govinfo.gov/content/pkg/FR-2022-09-06/pdf/2022-18657.pdf
https://www.govinfo.gov/content/pkg/FR-2022-09-06/pdf/2022-18657.pdf
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Client Alert 

States Petition the USEPA To List Certain PFAS Compounds as Clean Air Act Hazardous 
Air Pollutants  
By Kegan A. Brown, Mark S. Heinzelmann, Zachary L. Berliner, and Taylor R. West 

 
In another step toward broader regulation of per- and polyfluoroalkyl substances (PFAS), on August 29, 2024, New Jersey, New 
Mexico, and North Carolina (the States) submitted a petition (Petition) urging the United States Environmental Protection 
Agency (USEPA) to list perfluorooctanoic acid (PFOA), perfluorooctane sulfonic acid (PFOS), perfluorononanoic acid (PFNA), 
and hexafluoropropylene oxide dimer acid (GenX or HFPO-DA)—all PFAS compounds—as hazardous air pollutants (HAPs) under 
Section 112 of the Clean Air Act (CAA), 42 U.S.C. § 7412.  
 
According to the States, the USEPA should list those PFAS compounds as HAPs because (1) they are air pollutants and (2) they 
cause or are reasonably anticipated to cause adverse effects on human health and the environment.1 The States cite emissions 
from “major stationary sources” (i.e., manufacturing operations) and emissions as a byproduct of PFAS remediation as the 
primary sources of PFAS in air.2 Indeed, as acknowledged by the States, the USEPA’s interim guidance on PFAS destruction and 
disposal contemplates thermal destruction (i.e., incineration) of PFAS as a potentially acceptable method, which may result i n 
additional PFAS releases through aerial deposition.3 

 
Although the Petition is limited to PFOA, PFOS, PFNA, and GenX, the States also urge the USEPA to evaluate other PFAS 
compounds that might warrant designation as HAPs,4 which is consistent with the USEPA’s ongoing efforts to holistically 
regulate PFAS. The States further “encourage” the USEPA to explore additional emissions control options by “identifying 
categories and subcategories of PFAS sources” and “establishing technology-based emission controls under” the CAA. In an 
apparent recognition of the analytical method challenges of testing for PFAS at extremely low part per trillion concentration s 
(or lower), the States suggest using proxies, such as total organic fluorine, to “account for PFAS transformation products” and 
“demonstrate[e] compliance with PFAS emission standards.”5 
 
Implications 
 
The Petition is the latest in a series of efforts to increase regulation, at both the state and federal levels, on the use and 
disposal of PFAS compounds and PFAS-containing products. Earlier this year, the USEPA added PFOA and PFOS to the list of 
“hazardous substances” under the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA). Our 
article on that issue can be accessed here.  
 
But despite new PFAS regulations under CERCLA, the federal Safe Drinking Water Act, the federal Resource Conservation and 
Recovery Act, and the federal Toxic Substances Control Act, there is no federal program regulating PFAS air emissions. 
Through the Petition, the States seek to fill that gap. 
 
Should the USEPA grant the Petition, the USEPA would then be required to move forward with promulgating emission limits for 
the PFAS HAPs.6 Once those emission limits are in place, there likely will be a deluge of PFAS litigation under the CAA citizen 
suit provision, which allows plaintiffs to recover reasonable attorneys’ and experts’ fees.7 In addition, with promulgated 
emission limits, entities emitting PFOA, PFOS, PFNA, and GenX may need to install additional air control technologies to 
comply with those USEPA emission limits.  
 
Further, upon the mere listing of any PFAS as HAPs under the CAA, PFAS CERCLA litigation will expand in scope, as any PFAS 
designated as HAPs fall within CERCLA’s definition of a hazardous substance.8 
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Next Steps  

 
Companies that may be using or remediating PFOA, PFOS, PFNA, or GenX should begin evaluating their potential air emissions 
and developing a better understanding of (i) how those emissions can be reduced and/or otherwise controlled in a cost -
effective manner and (ii) where those PFAS air emissions may come to be located, with particular attention to environmental 
justice communities that may be affected.  
 
Regardless of the USEPA’s decision on the Petition, it is anticipated that air emission limits for certain PFAS will continue  to 
become more stringent over time, and litigation relating to PFAS air emissions, including under CERCLA, will increase. Entiti es 
with historic or current PFAS air emissions should evaluate proactive steps that can be taken to mitigate these longer-term, 
albeit very costly, risks.  
 
For more information on PFAS, the CAA, and HAPs, please contact the authors of this article. 

 
1 Petition at § IV.   
2 Id. at § I, II.   
3 Id. at § II. 
4 Id. at § IV. 
5 Id. at § V.   
6 42 U.S.C. § 7612(d). 
7 42 U.S.C. § 7604. 
8 42 U.S.C. § 9601(14)(E). 
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Client Alert 

NJDEP Issues Fact Sheet on PFAS Environmental Sampling  
By Kegan A. Brown, Mark S. Heinzelmann, Zachary L. Berliner, and Taylor R. West 

 
On August 28, the New Jersey Department of Environmental Protection (NJDEP) issued a “Per- and Polyfluoroalkyl 
Substances (PFAS) Sampling Fact Sheet” (Fact Sheet), setting forth several considerations for persons responsible 
for conducting remediation (PRCRs) and licensed site remediation professionals (LSRPs) when sampling for PFAS in 
the environment.1 
 
Key Points  
 

• The Fact Sheet supplements and refers to NJDEP’s Field Sampling Procedures Manual, which provides 
general guidance on environmental sampling, including under the Technical Requirements for Site 
Remediation, N.J.A.C. 7:26E, for quality assurance (Chapter 2) and for Contaminants of Emerging Concern 
(Chapter 3). 

• NJDEP’s goal is to improve the accuracy of PFAS environmental sampling by recommending measures to 
avoid cross-contamination from external PFAS sources. Noteworthy examples include using PFAS-free water 
for well drilling and construction, obtaining manufacturer certifications that sampling equipment contains no 
PFAS, decontaminating equipment before sampling, and sampling for PFAS separately from other 
compounds.2 Notably, the Fact Sheet does not provide a definition of PFAS, and there are competing 
definitions among jurisdictions within and outside the United States. 

• NJDEP is requesting that, under N.J.S.A. 58:10A-10.3, a section of the Water Pollution Control Act relating to 
agency information requests, PRCRs and LSRPs report to NJDEP “the full list of PFAS compounds analyzed 
and reported” under the selected lab analytical method.3 In other words, if a PRCR selects a lab method for 
analyzing PFAS samples, NJDEP expects that the results for the entire suite of PFAS under that analytical 
method will be reported.   

• NJDEP also explains that “irrespective of whether [a] PFAS is currently listed as a hazardous 
substance,”4 PRCRs must investigate and remediate that PFAS if it is found through sampling and the PRCR 
and LSRP “ha[ve] reason to believe the presence of [the PFAS] poses a risk to public health or safety or the 
environment.”5 

• The Fact Sheet also has a non-exhaustive list of five analytical methods, but it recognizes that choosing the 
appropriate method is “complex” and case-specific and involves consideration of several factors, including, 
among others, the media at issue and the “target analyte report list.”6 

• NJDEP highlights that, although there are no multi-validated sampling methods for PFAS in air, NJDEP 
“continues to evaluate this exposure pathway for PFAS.”7 

• NJDEP recommends that PRCRs and LSRPs pay “[s]pecial consideration” to PFAS-impacted investigation-
derived waste (IDW), recognizing that disposal facilities have slowed or stopped accepting such wastes. 8 

 
Potential Implications  
 
NJDEP is increasing its scrutiny of PFAS sampling methods, and heightened expectations are being placed on 
PRCRs and their LSRPs. As the Fact Sheet reflects, NJDEP expects PRCRs and LSRPs to sample for, report on, 
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https://www.lowenstein.com/people/attorneys/zachary-berliner
https://www.lowenstein.com/people/attorneys/taylor-west
https://dep.nj.gov/wp-content/uploads/srp/listserv-archives/20240828_srra.pdf
https://dep.nj.gov/srp/guidance/fspm/


 

investigate, and ultimately remediate a broad range of PFAS compounds, which will increase the importance of 
PRCRs’ and LSRPs’ selection of a PFAS analytical method. NJDEP will also scrutinize the measures taken by PRCRs 
and LSRPs to avoid cross-contamination of PFAS samples. The Fact Sheet further suggests that NJDEP continue to 
evaluate PFAS emissions in air. Indeed, contemporaneously with issuing this Fact Sheet, NJDEP (along with New 
Mexico and North Carolina) is petitioning the U.S. Environmental Protection Agency to list certain PFAS as 
hazardous air pollutants under the federal Clean Air Act.  
 
PRCRs and LSRPs should carefully review the Fact Sheet and consult with technical and legal advisors on individual, 
site-specific potential implications and risk-mitigation strategies.   
 
For more information about the Fact Sheet and PFAS, please contact the authors of this Client Alert.  

 
1 See NJDEP, Per- and Polyfluoroalkyl Substances (PFAS) Sampling Fact Sheet (Aug. 2024). 
2 Id. at 4-7. 
3 Id. at 2. 
4 Though not clear from the text of the Fact Sheet, this is likely a reference to the list of “hazardous substances” in Appendix A of NJDEP’s Discharges of 
Petroleum and Other Hazardous Substances Rules, N.J.A.C. 7:1E-1.7, which other New Jersey environmental laws and rules—including the Spill 
Compensation and Control Act, N.J.S.A. 58:10-23.11b—cross-reference to define the scope of covered substances.   
5 Fact Sheet at 2. 
6 Id. at 1. 
7 Id. at 6. 
8 Id. at 7. 
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Client Alert 

NJ Department of Environmental Protection Ramps Up Enforcement Activity Under the 
Toxic Packaging Reduction Act Ahead of Proposed Ban on PFAS in Consumer 
Packaging 
By Mark S. Heinzelmann and Brian S. Winfield 

 
Recent anecdotal evidence suggests that the New Jersey Department of Environmental Protection (NJDEP) is 
restarting enforcement activities under a seldom-used consumer packaging law originally adopted in 1990: the Toxic 
Packaging Reduction Act (TPRA), N.J.S.A. 13:1E-99.44 to -99.58. This three-decade-old statute prohibits the sale of 
packages or packaging components that include one of four toxic heavy metals: lead, cadmium, mercury, and 
hexavalent chromium. Interestingly, the TPRA’s reemergence syncs with Senate Bill 3135 (SB 3135), introduced on 
April 15, which seeks to expand the TPRA to prohibit a slew of additional hazardous substances in packaging, 
including per- and polyfluoroalkyl substances (PFAS). SB 3135 was closely followed by the NJDEP’s May 13 TPRA 
Enforcement Advisory, which reminds affected businesses of the TPRA’s existence and warns of forthcoming 
enforcement activity. The NJDEP’s actions point to a renewed regulatory focus on toxic substances (particularly 
PFAS) in consumer packaging.  
 
If passed, SB 3135 would, two years after its effective date, amend the TPRA to ban the inclusion of PFAS and 13 
other hazardous substances1 in packaging, packaging components, or any product contained in a package that is 
sold or offered for sale in New Jersey.2 The TPRA defines “packaging components” to include inks, dyes, pigments, 
adhesives, stabilizers, or any additives.3 SB 3135 would also establish the Toxic Packaging Task Force and grant the 
NJDEP authority, upon recommendation of the Task Force, to “designate additional substances to be prohibited 
from being included in packaging and packaging components by adopting rules and regulations” under the 
Administrative Procedure Act.4 In other words, following the passage of SB 3135, the TPRA would no longer be 
focused on heavy metals solely; its scope and any related regulatory obligations would be dramatically expanded.    
  
One month after SB 3135 was introduced, the NJDEP issued the TPRA Enforcement Advisory, asserting that the 
TPRA’s requirements impact all parties in the chain of packaging production and use, including (1) retailers selling 
packaged products; (2) distributors distributing or selling packaged products; and (3) manufacturers and suppliers of 
packaging and packaging components that are sold, offered for sale, or offered for promotional purposes in New 
Jersey.5 The NJDEP reminds regulated entities of their obligations under the TPRA and warns that NJDEP 
representatives can visit affected businesses to assess compliance. We are aware of at least one instance in which 
an agency official conducted a random TPRA inspection at a retail store. During that inspection, the official asked 
store management to produce written certifications of compliance with the TPRA, which in the advisory the NJDEP 
asserts must “be retained [by product manufacturers or distributors] for so long as the package or packaging 
component is in use.”6 Product manufacturers and distributors can typically obtain certifications from the 
manufacturers of the packaging in use. If the certifications cannot be produced, regulated entities are subject to 
penalties and other enforcement actions.  
 
Taken together, SB 3135, the TPRA Enforcement Advisory, and increased agency enforcement activity signal that the 
NJDEP and the New Jersey Legislature have heightened their focus on packaging and packaged products, with a 
particular emphasis on PFAS. Whether through this TPRA amendment or some other mechanism, the NJDEP likely 
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EPA ANNOUNCES UPCOMING PLANS TO ADDRESS 
PFAS

Date: 7 May 2025

US Policy and Regulatory Alert

By: Brian S. Montag, Dawn M. Lamparello, B. David Naidu, Cliff L. Rothenstein, Emily M. Poniatowski

On 28 April 2025, Environmental Protection Agency (EPA) Administrator Lee Zeldin announced the agency's 
upcoming plans to address Per- and Polyfluoroalkyl Substances (PFAS). This marks the new administration's 
most significant announcement related to PFAS since President Donald Trump returned to office, and EPA 
indicated there will be “more to come” regarding PFAS.

The planned actions span several EPA programs and are guided by the following stated principles: “strengthening 
the science, fulfilling statutory obligations and enhancing communication, and building partnerships.”1 EPA plans 
to designate an agency lead for PFAS to align these efforts across the agency. Some notable planned actions are 
as follows:

 EPA intends to “address the most significant compliance challenges” related to the national primary 
drinking water regulations (NPDWR) for PFAS. For more information on the NPDWRs, see our prior 
alert. 

 The agency will also enforce Clean Water Act and Toxic Substances Control Act (TSCA) limitations on 
PFAS use and release to prevent further contamination.

 EPA plans to implement TSCA section 8(a)(7) to collect “necessary information [on PFAS] ... without 
overburdening small businesses and article importers.” The TSCA PFAS Reporting Rule has broad 
reporting requirements, which currently apply to article importers without de minimis exemptions. For a 
detailed summary of the Rule, which remains unchanged at this time, see our previous alert.

 The agency will work with Congress and industry members to establish a “clear liability framework” for 
PFAS based on a “polluter pays” model that protects “passive receivers.”

 EPA also plans to develop and release effluent limitations guidelines (ELGs) for “PFAS manufacturers 
and metal finishers” and consider other ELGs that may be necessary to reduce PFAS discharges. 

EPA's full news release is available here. The agency has not yet provided additional details or a timeline for 
carrying out these efforts. Our Emerging Contaminants group is tracking PFAS developments as well as 
developments for other newly regulated contaminants on our Emerging Contaminants web page. The Emerging 
Contaminants web page is also where you can find a listing of our lawyers able to assist you in navigating these 
issues. 

FOOTNOTES

https://www.klgates.com/PFAS-Regulation-Continues-to-Take-Center-Stage-EPA-Releases-Final-Drinking-Water-Standards-4-22-2024
https://www.klgates.com/2023-PFAS-Regulatory-Roundup-and-Looking-Ahead-1-30-2024
https://www.epa.gov/newsreleases/administrator-zeldin-announces-major-epa-actions-combat-pfas-contamination
https://www.klgates.com/Emerging-Contaminants
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FOREVER CERCLA: EPA DESIGNATES CERTAIN 
PFAS AS HAZARDOUS SUBSTANCES UNDER 
SUPERFUND

Date: 7 May 2024

US Policy and Regulatory Alert

By: Dawn M. Lamparello, David L. Rieser, B. David Naidu, Cliff L. Rothenstein, Brian S. Montag, Derek B. 
Kalbfleisch

On Friday,19 April 2024, the US Environmental Protection Agency (EPA) issued a final rule to designate two 
common per-and polyfluoroalkyl (PFAS) chemicals, perfluorooctanoic acid (PFOA) and perfluorooctanesulfonic 
acid (PFOS), as hazardous substances under the Comprehensive Environmental Response, Compensation, and 
Liability Act (CERCLA), also known as Superfund.1 EPA can now require past and future potentially responsible 
sources of PFAS contamination, and facility owners and operators of contaminated property, to investigate and 
remediate PFAS contamination and require them to pay for remedial investigations and cleanups.2 It also allows 
persons who incur response costs at PFAS contaminated sites to recover their costs as well. Given that PFAS 
compounds are alleged to be ubiquitous and the designation applies to closed Superfund sites where the remedy 
has been completed, the impact of this rule could be extraordinary.

EPA COULD REOPEN CLOSED SITES TO ADDRESS PFOA AND PFOS 
CONTAMINATION
In addition to the extended cost of investigating PFAS contamination, remediation technologies are still evolving. 
As a result, it will be difficult to conduct the type of remedial evaluation and decision making required under 
CERCLA. To date, remedial actions to address Superfund sites did not address PFOA and PFOS contamination. 
Now, formerly remediated sites that were closed could be reopened by EPA through five-year reviews. EPA could 
also seek to reopen sites that it previously deemed closed which do not require five-year reviews. Furthermore, 
because PFAS are so common in consumer and industrial products, the types and numbers of potentially 
responsible parties (PRPs) at a given site has the potential to increase broadly.  

EPA OUTLINES WHERE IT WOULD FOCUS THROUGH ITS ENFORCEMENT 
DISCRETION POLICY
As actions to address PFOA and PFOS commence, litigation to cover response costs between the agencies and 
the PRPs and among the various PRPs to apportion liability is also likely to expand. CERCLA is a strict liability 
statute, meaning an owner of a contaminated facility can be liable for the cleanup costs whether or not they were 
responsible for causing the contamination in the first place.3 Since PFAS are known to be present in many 
landfills, wastewater discharges, and wastewater biosolids, this liability could extend to municipalities and private 
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companies that handle these waste programs. This potential liability drove many comments on behalf of these 
“passive receivers” during the public comment process on the proposed rule, and led to efforts in Congress to 
limit CERCLA liability for these parties.4

In response to this concern, EPA also released a memorandum explaining how it will exercise its enforcement 
discretion with regards to PFAS.5 In this memorandum, EPA distinguishes between “major PRPs,” meaning the 
PRPs who manufactured PFAS or used PFAS in the manufacturing process and other industrial parties that used 
PFAS in an industrial process, and other PRPs that EPA believes should be equitably exempt from CERCLA 
liability.6 Examples of PRPs that would likely benefit from this discretion include community water systems, 
publicly owned treatment works, municipal separate storm sewer systems, publicly owned/operated municipal 
solid waste landfills, publicly owned airports, local fire departments, and farms where biosolids are applied to the 
land.7 To prevent major PRPs from seeking contribution from these other PRPs, EPA intends to seek settlement 
terms that require major PRPs to waive their right to sue other PRPs.8 Or in the alternative, EPA may enter into 
settlements with PRPs it wishes to insulate from CERCLA liability.9 Once liability for PRPs is resolved with the 
United States, they are not liable for claims for contribution on matters addressed in the settlement.10 It remains to 
be seen how this memorandum will be implemented and whether the equitable distinctions it intends to draw will 
stand up to scrutiny in practice.

While EPA's determination that these chemicals meet the statutory definition of hazardous substances under 
CERCLA is not unexpected, the application of CERCLA's extraordinarily broad liability scheme to resolve the 
issue of PFAS contamination is a completely different problem. While EPA maintains PFAS can be found all over, 
CERCLA was not designed to apply all over. EPA's attempt to narrow the scope of that liability through 
administrative means addresses only one part of that impact. EPA itself has had trouble addressing the sites 
currently in the system without adding hundreds of PFAS sites, let alone reviewing all of the Superfund sites that 
have already been closed. Further, the parts per trillion health-based standards set in the rule may eliminate the 
use of risk-based tools, which have allowed EPA to resolve a number of sites. In short, addressing PFAS under 
CERCLA will create a number of difficult and expensive problems that will take years to sort out and resolve.

PFAS IN TRANSACTIONAL SETTINGS
Addressing PFAS in transactional settings will add significant burdens in the corporate and real estate worlds. 
Under the most recent iteration of ASTM's Standard Practice for Environmental Site Assessments (ASTM E1527-
21), EPA's hazardous substance designation means that the specific PFAS substances designated should be 
evaluated in any Phase I report in order to provide potential defenses to CERCLA liability. While PFAS releases 
may be assumed with certain types of operations, the haphazard location of PFAS will make their presence 
difficult to predict. For the same reason, Phase II sampling may not be sufficient to document the presence or 
absence of PFAS impacts. Between the difficulty of performing this analysis and the need of consultants to 
protect against their own potential liability, the cost and uncertainty of this work is likely to escalate.

EPA IS ADDRESSING PFAS THROUGH MULTIPLE AVENUES
The final rule on CERCLA comes during a time where EPA has announced numerous rulemakings related to 
PFAS as part of EPA's PFAS Strategic Roadmap, described further in our prior alert earlier this year.11 Most 
recently, this includes a rule on PFAS in drinking water finalized 10 April 2024, as discussed in our separate alert 
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found here.12 Our Environment, Land and Natural Resources and Policy practice groups are well versed in federal 
and state PFAS laws and regulations and ready to help clients navigate these quickly evolving issues.

FOOTNOTES
1 Biden-Harris Administration Finalizes Critical Rule to Clean up PFAS Contamination to Protect Public Health, 
Env't Prot. Agency (Apr. 19, 2024).
2 Id.
3 CERCLA § 107(a), 42 U.S.C. § 9607(a).
4 See Comment from California Farm Bureau on Designation of Perfluorooctanoic (PFOA) and 
Perfluorooctanesulfonic Acid (PFOS) as CERCLA Hazardous Substances (Nov. 7, 2022); See also Comment 
from The City of Elyria, Ohio Wastewater Pollution Control Plant and Municipal Separate Storm Sewer System 
(MS4) Regarding the Proposed Regulations Published in the Federal Register: Comprehensive Environmental 
Response Compensation & Liability Act hazardous Substances: Designation of Perfluorooctanoic Acid and 
Perfluorooctanesulfonic Acid (Nov. 9, 2022).
5 Memorandum from D. Uhlmann, Assistant Administrator for EPA's Office of Enforcement and Compliance 
Assurance, on PFAS Enforcement Discretion and Settlement Policy under CERCLA (Apr. 19, 2024).
6 Id. at 2-3.
7 Id. at 3.

8 Id.
9 Id. at 9.
10 CERCLA section 113(f)(2), 42 U.S.C. § 9613(f)(2).
11 See Toxic Substances Control Act Reporting and Recordkeeping Requirements for Perfluoroalkyl and 
Polyfluoroalkyl Substances, Final rule, 88 Fed. Reg. 70516 (Oct. 11, 2023) (to be codified 40 C.F.R. pt. 705); 
Significant New Use Rules on Certain Chemical Substances (23-2.5e), Proposed rule, 88 Fed. Reg. 39804 (Jun. 
20, 2023) (to be codified 40 C.F.R. pt. 721);  Per- and Polyfluoroalkyl Substances (PFAS) in Consumer Products, 
Notice of availability and request for information, 88 Fed. Reg. 64890 (Sep. 20, 2023); Changes to Reporting 
Requirements for Per- and Polyfluoroalkyl Substances and to Supplier Notifications for Chemicals of Special 
Concern; Community Right-to-Know Toxic Chemical Release Reporting, Final rule, 88 Fed. Reg. 74360 (Oct. 31, 
2023) (to be codified 40 C.F.R. pt. 372); Revisions to the Air Emissions Reporting Requirements, Proposed rule, 
88 Fed. Reg. 54118 (Aug. 9, 2023) (to be codified 40 C.F.R. pts. 2, 51); Clean Water Act Effluent Limitations 
Guidelines and Standards for the Organic Chemicals, Plastics and Synthetic Fibers Point Source Category, 
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‘Forever Chemicals’ 
and the Law 
Broadening PFAS Regulations  
and Legislation  
By Dawn Monsen Lamparello, B. David Naidu, and Emily M. Poniatowski 

ederal and state efforts to regulate per- and polyfluoroalkyl substances (PFAS) 
have been at the forefront of environmental legal issues in recent years. PFAS are 
synthetic chemicals found in thousands of industrial and consumer products, 
such as nonstick cookware, fire-resistant foams, coatings, food packaging, and 
clothing. PFAS are commonly referred to as “forever chemicals” as they do not 
break down easily and build up in the environment over time.  
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Public concern over PFAS began in the 1990s, but state and federal PFAS regulation 

and legislation have since expanded significantly in recent years. While scientific 

understanding of PFAS toxicity continues to evolve, U.S. Environmental Protection 

Agency (EPA) research suggests that exposure to certain PFAS may cause adverse 

health effects, such as decreased fertility, developmental delays, or increased risk of 

certain cancers.1 The Biden administration made a specific commitment to target 

PFAS in the EPA’s “PFAS Strategic Roadmap.”2 Under the roadmap, federal PFAS regu-

lation increased significantly in 2023, with few signs of slowing down this year.  

Existing Notable Regulations and Legislation 
Numerous statutes authorize the EPA to regulate contaminants, including PFAS, 

under multiple regulatory schemes. These include the Safe Drinking Water Act 

(SDWA); Emergency Planning and Community Right-to-Know Act (EPCRA); Toxic 

Substances Control Act (TSCA); Comprehensive Environmental Response, Compen-

sation, and Liability Act (CERCLA); and Clean Water Act.  

SDWA: Drinking Water Health Advisories 
The SDWA requires the EPA to establish and enforce drinking water standards for 

public water systems. In 2009, the EPA published a provisional Drinking Water Health 

Advisory for perfluorooctanesulfonic acid (PFOS) and perfluorooctanoic acid (PFOA), 

two of the most common PFAS, under the SDWA. Health Advisories provide informa-

tion on a contaminant’s potential effects on human health, as well as analytical 

methodologies and treatment technologies for drinking water system operators. After 

several years of monitoring, the EPA issued Lifetime Drinking Water Health Advi-

sories3 for PFOS and PFOA in 2016. The advisories, while not enforceable standards, 

suggest a combined concentration level of no more than 70 parts per trillion (ppt), as 

the EPA determined that concentrations at this level (or lower) offer a lifetime margin 

of protection from adverse health effects for all individuals exposed to PFOS and 

PFOA in drinking water. This led many states to test for PFAS in public water systems, 

and in 2018, New Jersey became the first state to establish enforceable maximum con-

taminant levels (MCLs) for the presence of contaminants in drinking water for PFOA 

and PFOS, at 14 ppt and 13 ppt respectively. Over 20 states now have MCLs for certain 

PFAS, many set at levels far below 70 ppt. In December 2021, the EPA finalized a rule 

under the SDWA requiring data collection of concentrations of 29 different PFAS in 
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public water systems and issued interim 

Drinking Water Health Advisories for 

PFOA and PFOS in 2022, pending final 

national primary drinking water stan-

dards for certain PFAS.4 

EPCRA: Revised Toxics Release 
Inventory Reporting and Supplier 
Notification Requirements 

The EPA’s Toxics Release Inventory 

(TRI), established under Section 313 of 

EPCRA, requires businesses to submit 

annual reports of releases of certain 

chemicals that may pose a threat to 

human health and the environment. 

The National Defense Authorization Act 

for Fiscal Year 2020 added 172 PFAS to the 

TRI. The EPA initially set a reporting limit 

for PFAS at 100 pounds per year and pro-

vided a de minimis exemption for small 

concentrations of certain chemicals. The 

EPA expanded the TRI list to contain 196 

PFAS for reporting year 2024.5  

In October 2023, the EPA issued a final 

rule modifying TRI reporting require-

ments for PFAS. The rule designates all 

PFAS on the TRI as “chemicals of special 

concern” (CSCs) as of 2024. By reclassify-

ing PFAS as CSCs, the EPA eliminated the 

de minimis reporting exemption for TRI-

listed PFAS. All concentrations of PFAS, 

no matter how small, are reportable 

when making TRI threshold determina-

tions and release calculations. This is sig-

nificant, since many PFAS exist in very 

low concentrations in mixtures and may 

not have been reported under the prior 

exemption. The rule also eliminates sim-

plified reporting options for PFAS and 

requires a full accounting of releases, 

waste management pathways, and indi-

vidual reports for each chemical. Addi-

tionally, facilities must report the precise 

amount of PFAS released per pathway on 

their reports rather than using estimated 

range codes. Lastly, the rule significantly 

modifies EPCRA supplier notification 

requirements. Impacted suppliers must 

now disclose TRI-regulated PFAS at any 

and all concentrations in their products 

to downstream purchasers. Suppliers 

have 30 days to provide or correct suppli-

er notifications once they become aware 

of a TRI-regulated chemical in a product 

previously sold to a TRI-regulated cus-

tomer. Similar to the revised TSCA 

reporting requirements, the amended 

TRI reporting rules will likely generate 

significant compliance costs for a wide 

range of entities.  

TSCA New Chemicals Program: Revised 
Framework and Reporting Requirements  

Under TSCA, the EPA evaluates and 

sets reporting, testing, and recordkeeping 

requirements for new and existing chem-

ical substances and mixtures. In June 

2023, the EPA released a new framework 

for conducting risk assessments for new 

PFAS or new uses of PFAS under the TSCA 

New Chemicals Program. Under the 

framework, the EPA will review and take 

appropriate action for new PFAS or signif-

icant new uses of existing PFAS through 

pre-manufacture notices and significant 

new use notices. The framework is a two-

step process. In step one, the EPA must 

determine if the substance under review 

falls within the chemical definition of 

PFAS. If so, the EPA will review all reason-

ably available data to determine if the 

PFAS is a persistent, bioaccumulative, and 

toxic (PBT) chemical. In step two, if the 

EPA determines the substance is a PBT 

PFAS, it then analyzes the chemical’s 

potential environmental and human 

health risks and acts based on the antici-

pated level of risk associated with the new 

chemical or significant new use. Pre-

scribed courses of action range from no 

use restrictions whatsoever to prohibi-

tions on any manufacture or use of the 

chemical. Though the framework is not 

“enforceable” per se, as it is not an official 

EPA regulation authorizing penalties or 

other enforcement measures, it could 

have significant implications for manu-

facturers who use PBT PFAS in their prod-

ucts due to these heightened levels of 

administrative review.  

In October 2023, the EPA finalized 

extensive reporting and recordkeeping 

requirements for PFAS under TSCA, as 

authorized by Congress in the National 

Defense Authorization Act for Fiscal Year 

2020. The rule requires certain individu-

als or entities to submit reports to the 

EPA for each year from 2011 to present in 

which they manufactured or imported 

PFAS for a commercial purpose. This 

includes the coincidental manufacture 

of PFAS as byproducts or impurities, as 

well as manufacture for use in product 

research and development. Entities that 

only process, distribute, use, or dispose of 

PFAS received domestically do not need 

to report under the rule, so long as they 

have not manufactured (or imported) 

PFAS for a commercial purpose. The rule 

defines PFAS broadly, using a structural 

definition rather than a list of covered 

substances, and will likely generate large 

compliance costs for impacted manufac-

turers and importers. The EPA directs 

impacted entities to report all PFAS-relat-

ed information that is “known to or rea-

sonably ascertainable by” them, which is 

further defined as “all information in a 

person’s possession or control, plus all 

information that a reasonable person 

similarly situated might be expected to 

possess, control or know.”6 The Rule vast-

ly expands the number of manufacturers 

subject to TSCA reporting requirements, 

with very few exemptions. Notably, man-

ufacturers or importers of products that 

contain PFAS must now report under the 

rule. Additionally, the rule does not set a 

de minimis reporting threshold; any 

amount of PFAS manufactured or 

imported during the relevant timeframe 

is reportable. Reporting is on a per chem-

ical per year basis and reports generally 

will be due to the EPA in May 2025. 

Other federal agencies have taken ini-

tiative against PFAS, too. In 2020, the 

Food and Drug Administration (FDA), in 

collaboration with several manufactur-

ers, announced a voluntary phase-out of 

certain PFAS that can be found in food 
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packaging.7 The FDA also tests and reports 

on PFAS levels detected in certain foods.   

Legislation 
Congress has also been focused on 

PFAS management. The Bipartisan Infra-

structure Investment and Jobs Act of 

20218 allocated $10 billion in new gov-

ernment funding toward addressing 

PFAS and other emerging contaminants 

via improved drinking water, updated 

wastewater and storm water infrastruc-

ture, and upgraded drinking water treat-

ment systems. The Preventing Firefight-

ers from Adverse Substances Act (or the 

PFAS Act) of 20229 requires the Depart-

ment of Homeland Security to develop 

guidance for firefighters and other emer-

gency response personnel to follow 

regarding training, education, and best 

practices to protect themselves from 

PFAS exposure from firefighting foams 

and to prevent the further release of PFAS 

into the environment.  

The National Defense Authorization 

Act for Fiscal Year 202310 requires the 

Department of Defense (DOD) to phase 

out personal protective firefighting 

equipment containing intentionally 

added PFAS by fiscal year 2027 and pro-

vides over a billion dollars dedicated to 

cleaning up contaminated military facil-

ities and conducting PFAS-related 

research. Most recently, the National 

Defense Authorization Act for Fiscal Year 

202411 requires the DOD to provide sepa-

rate budget justification documents for 

department activities related to PFAS 

and directs the Government Accounta-

bility Office to submit reports on the 

DOD’s ongoing testing and remediation 

of current or former military installa-

tions that have PFAS contamination. 

Earlier versions of the National Defense 

Authorization Act for Fiscal Year 2024 

contained more significant provisions, 

including a proposed prohibition on 

DOD procurement of PFAS-containing 

products, but these were left on the cut-

ting room floor.  

Recent and Anticipated Actions 
The EPA plans to continue regulating 

PFAS in 2024 and beyond, and recently 

finalized long-awaited national drinking 

water standards for six PFAS under the 

SDWA. MCLs are set at 4.0 ppt for PFOA 

and PFOS and at 10 ppt for PFHxS, PFNA, 

and HFPO-DA (also known as GenX 

chemicals). A unitless Hazard Index of 

1.0 applies to mixtures containing two or 

more of PFHxS, PFNA, PFBS, or GenX 

chemicals. 12The Hazard Index is calculat-

ed using a sum of fractions and compares 

the level of each PFAS measured in the 

water to the highest level below which 

there is no risk of adverse health effects. 

The EPA also recently issued a final rule13 

designating two PFAS (PFOA and PFOS) 

as hazardous substances under CERCLA, 

though members of Congress have pro-

posed amendments14 to CERCLA to cre-

ate industry-based exemptions for PFAS 

liability as well as a proposed exemption 

for certain water systems that dispose 

PFAS.15 The EPA also plans to start the 

rulemaking process to codify PFAS test-

ing methods under the Clean Water Act. 

In February 2024, the EPA published two 

proposed rules under the Resource Con-

servation and Recovery Act (RCRA). The 

first rule would designate certain PFAS 

(including PFOA and PFOS) as “haz-

ardous constituents” under RCRA, while 

the second rule would expand the wastes 

currently subject to corrective action 

requirements under RCRA’s definition of 

“hazardous waste” to include qualifying 

releases of PFAS.  

To date, about a dozen states, includ-

ing New Jersey, have enacted or are 

actively considering PFAS-related legisla-

tion, and several states have mandated 

various PFAS product bans. While each 

state law is somewhat unique, these laws 

generally have two common elements: 

(1) broad bans of commonly used house-

hold products that contain PFAS; and (2) 

notification requirements for products 

with intentionally added PFAS, accom-

panied by scheduled market phase-outs, 

unless the product is specifically exclud-
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household products that contain PFAS; and (2) notification requirements for 
products with intentionally added PFAS, accompanied by scheduled market 
phase-outs, unless the product is specifically excluded by regulation.



ed by regulation. Maine was one of the 

first states to enact PFAS legislation in 

2019, and many other states have enact-

ed or hope to enact “copycat” laws. These 

laws and their regulations, while seem-

ingly simple, will have widely felt impli-

cations, including in New Jersey.   

The New Jersey League of Conserva-

tion Voters recently announced its “Com-

mon Agenda for the Environment” for 

the current legislative session.16 One por-

tion of this five-part plan involves priori-

tizing safer drinking water throughout 

the state, via the elimination of PFAS and 

microplastics. The group estimates that 

New Jersey’s water infrastructure requires 

at least $30 billion in investments over 

the next 30 years to replace lead pipes and 

remove PFAS from drinking water. A bill 

pending in the New Jersey Legislature, 

titled the “Protecting Against Forever 

Chemicals Act,”17 proposes to phase out 

the sale of cosmetics, carpets, cookware, 

fabric treatments, and clothing contain-

ing intentionally added PFAS. The bill 

also proposes to increase labeling trans-

parency for PFAS-containing products.  

Early this year, the New Jersey Legisla-

ture passed a bill18 requiring the New Jer-

sey Department of Environmental Pro-

tection (NJDEP) to consult with the 

Drinking Water Quality Institute and 

conduct a study on the current regula-

tion of PFAS in drinking water. This study 

will also include an assessment of the fea-

sibility of setting an MCL applicable to 

all PFAS, or to certain subclasses of PFAS, 

rather than separate MCLs for each indi-

vidual PFAS. Gov. Phil Murphy also 

signed a bill19 into law that will prohibit 

the use of PFAS-containing firefighting 

foams throughout the state, following a 

two-year grace period. The law allocates 

$250,000 to the NJDEP to create a grant 

program to assist small fire departments 

with disposing of these foams.  

Conclusion 
Last year was an active year for PFAS 

regulation across the country, with more 

to come in 2024. Public entities and busi-

nesses across many industries may now 

find themselves subject to updated regu-

latory requirements designed to mini-

mize PFAS, and compliance will likely be 

costly. As public attention on PFAS 

increases and scientific understanding 

further develops, the EPA is likely to pro-

pose even more stringent PFAS regula-

tions and environmentally active states 

like New Jersey are likely to follow suit. n 
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will continue its efforts to ban the use of PFAS (and other hazardous substances) in consumer products and 
packaging. Businesses should consider assessing and taking an inventory of the compounds in their products and 
packaging to determine whether they may be affected by the NJDEP’s new packaging initiatives or any prospective 
PFAS bans. At a minimum, to protect against any enforcement action under the current iteration of the TPRA, 
regulated entities should ensure that they have written certifications of compliance on file affirming that their 
packages and packaging components comply with the TPRA.  
 
For additional questions on PFAS, the TPRA, the TPRA Enforcement Advisory, or SB 3135, please contact the authors 
of this article. 

 
1 The 13 other substances are: (1) ortho-phthalates; (2) bisphenols; (3) halogenated and organophosphorus flame retardants; (4) non-detectable pigments 
including carbon black; (5) oxo-degradable additives including oxo-biodegradable additives; (6) UV-328, 2-(2h-benzotriazol-2-yl)-4, 6-tert-pentyphenol, or any 
other ultraviolet light absorbers including benzophenone and its derivatives; (7) short-, medium-, and long-chained chlorinated paraffins; (8) toxic metals 
other than lead, cadmium, mercury, and hexavalent chromium [which are already banned]; (9) antimony trioxide; (10) formaldehyde; (11) perchlorate; (12) 
toluene; and (13) vinyl chloride, including polyvinylidene chloride.  See S.B. 3135, 221st Leg., Reg. Sess. (N.J. 2024).  
2 Ibid. 
3 Ibid.  
4 Ibid.  
5 See N.J. Dept. of Envt’l Prot., Compliance Advisory #2024-08: Reducing Heavy Metal Toxic Materials in Packaging (May 13, 2024).  
6 Ibid. 
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Represented PerkinElmer, a global leader in analytical solutions and specialized services for (bio)pharma, applied and food markets, in the acquisition of
Project Farma, a leading life sciences consultancy focused on advancing technical operations from ideation through commercialization.

Represented an affiliate of the private equity firm ZMC in its acquisition of InProduction Holding Corp. and its subsidiaries. 

Represented Infineum USA L.P., a specialty chemicals company producing petroleum additives for lubricants and fuels, in its agreement to acquire Entegris,
Inc.'s (NASDAQ: ENTG) Pipeline and Industrial Materials business (PIM), including the Flowchem, Val-Tex, and Sealweld brands and a broad range of Drag
Reducing Agents (DRAs) for pipeline operations.

Represented Hildred Capital Partners, LLC and its portfolio company Crown Laboratories, Inc., a global innovative leader in the skincare industry, in Crown’s
$924M merger agreement with Revance Therapeutics, Inc. (NASDAQ: RVNC), a biotechnology company aimed at setting the new standard in healthcare
with innovative aesthetic and therapeutic offerings.

HONORS & AWARDS
Ones to Watch, published by Best Lawyers (2021-2025)
Named to "Ones to Watch" list in Environmental Law section
Chambers USA: America's Leading Lawyers for Business (2022-2023)
Named to "Associates to Watch" list for work in Environment - New Jersey
VOLUNTEER LAWYERS FOR JUSTICE (2020)
Mark Heinzelmann – Recognized as March 2020 Volunteer of the Month for his contributions to the Tenancy Clinic
Justice Henry E. Ackerson, Jr., Prize (2012)
Awarded to the student who has most distinguished himself or herself in the area of legal skills.

New Jersey
T: +1 973.422.2946   |  F: +1 973.597.2400
mheinzelmann@lowenstein.com
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Chambers USA: America's Leading Lawyers for Business (2024)
Named to "Up and Coming" list for work in Environment - New Jersey

NEWS & INSIGHTS
Publications

February 1, 2025
"Legal 500 Country Comparative Guides 2025," Legal 500

Michael D. Lichtenstein , Kegan A. Brown , Mark S. Heinzelmann
November 22, 2024
"Buyer (and Seller) Beware: New Jersey Proposes To Require Reporting for Environmental Contamination Uncovered During Due
Diligence," Environmental Law & Litigation Client Alert

John S. Stolz , Mark S. Heinzelmann , Brian S. Winfield
September 17, 2024
"NJ Department of Environmental Protection Ramps Up Enforcement Activity Under the Toxic Packaging Reduction Act Ahead of Proposed Ban
on PFAS in Consumer Packaging," Environmental Law & Litigation Client Alert

Mark S. Heinzelmann , Brian S. Winfield
September 5, 2024
"NJDEP Issues Fact Sheet on PFAS Environmental Sampling," Environmental Law & Litigation Client Alert

Kegan A. Brown , Mark S. Heinzelmann , Zachary L. Berliner , Taylor R. West
September 4, 2024
"States Petition the USEPA To List Certain PFAS Compounds as Clean Air Act Hazardous Air Pollutants," Environmental Law & Litigation Client Alert

Kegan A. Brown , Mark S. Heinzelmann , Zachary L. Berliner , Taylor R. West
June 7, 2024
"Controversial OPRA Amendment Has Potentially Significant Implications for New Jersey Environmental Professionals," Environmental Law &
Litigation Client Alert

Mark S. Heinzelmann
May 13, 2024
"Without Actual Collection of Damages, Mere CERCLA Liability Not Barred as Double Recovery, Says Ninth Circuit Ground Water Quality
Standards," Environmental Law & Litigation Client Alert

Mark S. Heinzelmann
January 5, 2024
"New Year, (Likely) New Remediation Standards–NJDEP Kicks Off 2024 With Proposed Ground Water Quality Standards," Environmental Law &
Litigation Client Alert

Mark S. Heinzelmann , Brian S. Winfield
November 21, 2023
"PFAS–The Great Reopener: USEPA Warns It May Reopen Closed Sites for PFAS Contamination," Environmental Law & Litigation Client Alert

Mark S. Heinzelmann , Brian S. Winfield
October 5, 2023
"New Jersey Department of Environmental Protection Implements Green, Sustainable, and Resilient Guidance for the Remediation of
Contaminated Sites," Environmental Law & Litigation Client Alert

Mark S. Heinzelmann , Zachary L. Berliner , Brian S. Winfield
August 10, 2023
"New Jersey’s Final Environmental Justice Rules: NJDEP Response to Comments, Practical Implications, and Applicability," Environmental Law &
Litigation Client Alert

Mark S. Heinzelmann , Brian S. Winfield
March 21, 2023
"USEPA Proposes Strict PFAS Drinking Water Standards," Environmental Law & Litigation Client Alert

Mark S. Heinzelmann , Brian S. Winfield
February 9, 2023
"USEPA Drills Down on Industry-Specific PFAS Issues and Progresses to Broader PFAS Regulation," Environmental Law & Litigation Client Alert

Mark S. Heinzelmann , Brian S. Winfield
October 17, 2022
"PFAS Update: NJDEP Establishes Interim Soil Remediation Standards for PFNA, PFOA, PFOS, and GenX," Environmental Law & Litigation Client
Alert
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Mark S. Heinzelmann , Brian S. Winfield
June 27, 2022
"U.S. Department of Justice and U.S. Environmental Protection Agency Launch Enhanced Environmental Justice Strategy," Environmental Law &
Litigation Client Alert

Mark S. Heinzelmann , Zachary L. Berliner , Brian S. Winfield
June 9, 2022
"NJDEP’s Groundbreaking Environmental Justice Regulations Published for Public Comment," Environmental Law & Litigation Client Alert

Richard F. Ricci , Mark S. Heinzelmann , Zachary L. Berliner
March 14, 2022
"At the Vanguard of a Transitioning Recycling Industry, New Jersey Establishes Postconsumer Recycled Content Requirements for In-State
Plastic, Paper, and Glass Products," Environmental Law & Litigation Client Alert

Richard F. Ricci , Mark S. Heinzelmann , Brian S. Winfield
January 4, 2022
"American Society for Testing and Materials Adds PFAS Guidance to Phase I Due Diligence Standard," Environmental Law & Litigation Client Alert

Richard F. Ricci , Mark S. Heinzelmann
October 6, 2020
"NJDEP Settlement Does Not Bar Contribution Action for USEPA Response Costs, Says Third Circuit," Environmental Law & Litigation Client Alert

Richard F. Ricci , Mark S. Heinzelmann , Zachary L. Berliner
September 18, 2020
"New Jersey Enacts First-of-Its-Kind Environmental Justice Legislation," Environmental Law & Litigation Client Alert

Richard F. Ricci , Mark S. Heinzelmann
August 4, 2020
"Second Circuit Clarifies Trigger Date for CERCLA Cost Recovery Statute of Limitations," Environmental Law & Litigation Client Alert

Richard F. Ricci , Mark S. Heinzelmann
August 3, 2020
"Circuit Courts Give Climate Change Litigation New Life in State Court," Environmental Law & Litigation Client Alert

Norman W. Spindel , Mark S. Heinzelmann , Zachary L. Berliner
May 26, 2020
"Second Circuit Upholds Medical Monitoring Claim in Litigation Arising From PFOA Groundwater Contamination," Environmental Law & Litigation
Client Alert

Richard F. Ricci , Mark S. Heinzelmann
May 1, 2020
"NJDEP Announces Blanket 90-Day Extension to Remediation Deadlines in Response to COVID-19," Environmental Law & Litigation Client Alert

Richard F. Ricci , Mark S. Heinzelmann
April 29, 2020
"SCOTUS Requires Clean Water Act Permits for Some Groundwater Discharges, Pronounces “Functional Equivalency” Test," Environmental Law &
Litigation Client Alert

Richard F. Ricci , Mark S. Heinzelmann
April 24, 2020
"As Reported Cases of COVID-19 Near 750,000, the United States Sees First Employee Lawsuit Filed for COVID-19-Related Death," The Verus Blog

Mark S. Heinzelmann
April 13, 2020
"First Employee Lawsuit Filed Seeking to Avoid the Workers’ Compensation Exclusivity Bar for COVID-19-Related Injuries," Insurance and
Employment Client Alert

Lynda A. Bennett , Julie Levinson Werner , Mark S. Heinzelmann
April 8, 2020
"Amid COVID-19 Pandemic, NJDEP Publishes Key Remediation Standard Proposal," Environmental Law & Litigation Client Alert

Richard F. Ricci , Mark S. Heinzelmann
May 20, 2019
"Liebhart v. SPX Corporation: Seventh Circuit Adopts Broad Reading of Threshold for RCRA Citizen Suits," Environmental Law & Litigation Client
Alert

Richard F. Ricci , Mark S. Heinzelmann
October 1, 2016
"Thinking Globally, Acting Locally," New Jersey Lawyer

Mark S. Heinzelmann
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In the Media
January 7, 2025
In Law360’s coverage of Lowenstein Sandler’s 2025 class of partners, Matthew F. Cammarata, new partner in the firm’s Tax practice, says: "I am thrilled
and honored to be elected to the partnership, and to be able to work alongside a diverse group of talented attorneys whom I deeply respect, and who have
played a pivotal role in mentoring me to reach this exciting milestone in my career.” Mark S. Heinzelmann, who has been elevated to partner in the
Environmental Law & Litigation group, states: "Being elected partner at Lowenstein by my peers is a tremendous honor and the culmination of a years-
long legal journey. Colleen M. Restel, now partner in the Bankruptcy & Restructuring Department, adds that she is “deeply grateful to my colleagues at
Lowenstein for the support they have provided me, especially during my transition into becoming a working mom.”

Rebecca J. Ryan and Jarrett R. Schindler have both been elevated to partner in the firm’s White Collar Defense practice, which Schindler describes
providing “creative advocacy, industry knowledge, and crisis management skills [to] clients facing sensitive government investigations, enforcement actions,
and business critical litigations.”

ROI-NJ, New York Law Journal, The Deal, New Jersey Law Journal, and Global Legal Chronicle also covered the elevations. (subscription required to
access some articles)

August 28, 2023
Mark S. Heinzelmann talks to the Asbury Park Press about negotiations between the City of Asbury Park and tenants who were displaced or charged
inflated rents because of the City’s mismanagement of money spent on the Regional Contribution Agreement Home Rehabilitation Program (RCA), which
was originally intended to preserve and revive affordable housing. Heinzelmann is working through the Lowenstein Center for the Public Interest on
behalf of tenants who, as “a result of the improper oversight by the city, . . . were damaged by not having [cost-controlled RCA housing] available to them.”
Heinzelmann adds: "At this point in time we are just in discussions with the city about a potential early resolution.”

January 11, 2022
Mark S. Heinzelmann speaks with Law360 about New Jersey’s trend-setting environmental justice law that authorizes the state’s Department of
Environmental Protection (DEP) to deny or condition permits based on a project’s effect upon the environment and public health of the impacted community.
"This whole thing is centered around community engagement," Heinzelmann says, adding that the developers should educate themselves on the regulations
as well as the DEP’s map of overburdened communities. "A developer will have to evaluate whether or not the permitted activity that they're trying to get
approved is going to exacerbate, or layer on to, the environmental and public health stressors that already exist in the community," he says. "And if it will,
they'll have to go through a variety of steps to balance that out, whether that means installing more pollution control equipment or even [including an
additional project] to reduce another environmental public health stressor." While Heinzelmann does not think the law will hinder development, he does
anticipate “more careful study of the community that will host a project or facility expansion, its needs and desires will be considered more thoroughly, and
there will be more cost and paperwork associated with the effort for the developer.”

May 13, 2021
Lowenstein's representation of PeriGen Inc. (PeriGen), a leading provider of perinatal health care software solutions, in its sale to Halma plc is noted
in the Global Legal Chronicle. The Lowenstein deal team includes Sam E. Khan, Christopher C. Henry, Rachel Ingwer, Lauren M. Troeller, Diana
Kim, Kimberly E. Lomot, Megan Monson, Taryn E. Cannataro, Eric Jesse, Bryan Sterba, Matthew P. Hintz, David Toma, James C. Shehan, Edgar R.
Hidalgo CIPP/US, Mark S. Heinzelmann, Emily B. Sklar, Megan Williams, Latoya Bethune, and Amanda Sewanan. View Lowenstein's news
announcement about this transaction.

September 4, 2020
Lowenstein's representation of Traub Capital, an investment firm specializing in building value in consumer companies using its unique combination of
strategic, operational, and financial expertise, in the company’s purchase of MANA Products, a premier beauty contract manufacturer based in Long Island
City, New York, is noted in the Global Legal Chronicle. The Lowenstein deal team included Michael A. Brosse, Lauren M. Troeller, Lowell A.
Citron, Doreen M. Edelman, Darren Goodman, Ted Hunter, Marc S. Kurzweil, Gavin J. Rooney, Jeffrey M. Shapiro, Michael Walutes, James C.
Shehan, Norman W. Spindel, Daniel A. Suckerman, David Toma, Stuart S. Yusem, Abbey E. Baker, Eric Jesse, Stacey  C. Tyler, Naomi D.
Barrowclough, Matthew P. Hintz, Manali Joglekar, Kimberly E. Lomot, Kathleen A. McGee, Megan Monson, Zachary L. Berliner, Christian C.
Contardo, Mark S. Heinzelmann, Amanda C. Lutick, Michael T. Melchiorre, Joshua A. Rabinovits, Stephen Tanico, Jenna-Marie Tracy, Joseph
Mignone, and Keith Janowitz. View Lowenstein's news announcement about this transaction.

November 29, 2019
Lowenstein's representation of Crimson Investment, a global private equity firm headquartered in San Francisco, in the sale of Milton Industries, Inc. to
Levine Leichtman Capital Partners, a Los Angeles-based private equity firm, is highlighted in the Global Legal Chronicle. The Lowenstein deal team
included Christopher C. Henry, Theodore C. Sica, Brian A. Silikovitz, Mark S. Heinzelmann, Lauren E. Killeen, Sophia Mokotoff, Megan
Monson, Nick Samedi, and Jacob D. Unger. View Lowenstein's news announcement about this transaction.

August 7-9, 2019
Lowenstein Sandler’s representation of Thailand’s leading global chemical company, Indorama Ventures (IVL), in its $2.1 billion acquisition of Huntsman’s
chemicals units was featured in numerous media outlets including The Wall Street Journal and The Deal, which highlighted Nicholas San Filippo IV’s role
in the transaction and previous work with IVL since 2003. The Nation Thailand called the transaction “a game changing acquisition for IVL, its largest ever
and one of the biggest by a Thai company in the last decade.” The acquisition was also featured Bloomberg Law – Big Law Business, The Deal, The
Associated Press, the Global Legal Chronicle, Business Wire, citybizlist, Bakersfield.com, The American Lawyer, and Law360. The Lowenstein
Sandler deal team included Nicholas San Filippo IV, Sam E. Khan, Stuart S. Yusem, Nicholas G. Mehler, Christine Osvald-Mruz, Doreen M.
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Edelman, Brian Silikovitz, Norman W. Spindel, Mark S. Heinzelmann, Mitchell McDonald, Megan Monson, Sami Najib, Sunita Patel, Alex
H.Rosenthal, and Niral T. Shah. The Valence Group acted as exclusive financial adviser to IVL, and KPMG provided financial due diligence support.
(subscription required to access certain content) View Lowenstein's news announcement about this transaction.

SPEAKING ENGAGEMENTS
Speaker, The Intersection of Ecological Risk, Remediation and Sustainability in NJ, NJ LSRPA,New Brunswick, NJ, March 27, 2025
Speaker, What’s In Your Products? Overview of Regulations on PFAS (Forever Chemicals) in Consumer Goods, Association of Corporate
Counsel,Webinar, February 20, 2025
Speaker, Using LLCs to Invest in Real Estate Part 2: Structuring and Reporting Transactions, National Business Institute,Webinar, January 24, 2025
Speaker, PFAS Roundtable: Comprehensive Insights and Solutions, Brownfield Coalition of the Northeast (BCONE),Morristown, NJ, September 25,
2024
Speaker, Green and Sustainable Remediation - Risk or Opportunity?, Chemistry Council of New Jersey,Atlantic City, NJ, April 29, 2024
Speaker, CERCLA Liability and Reopened Superfund Sites: PRP Impact, Settlement Consequences, Insurance Considerations, Strafford,Webinar,
April 30, 2024
Speaker, To Sample or Not to Sample? Contaminants of Emerging Concern at Brownfield Sites and the Multiple Lines of Evidence Approach,
ESWP,State College, PA, March 26, 2024
Speaker, Emerging Environmental Issues for Companies: Valuation of Environmental Risk in Transactions & the “E” in ESG, Lowenstein Sandler
LLP,Roseland, NJ, November 8, 2023
Speaker, To Sample or Not to Sample, Brownfield Coalition of the Northeast,Worcester, MA, September 19, 2023
Speaker, Site Remediation in the Age of Environmental Justice, NJLSRPA,Webinar, August 15, 2023
Speaker, Environmental Justice: The Adopted Regulations, Chemistry Council of New Jersey,Webinar, May 10, 2023
Speaker, Environmental Justice and the Bipartisan Infrastructure Law, BCONE and Rutgers Office of Continuing Professional Education,Webinar, April
4, 2023
Speaker, Assigning Responsibilities/Allocations in Superfund Cases, The Commerce and Industry Association of New Jersey,Iselin, NJ, February 23,
2023
Speaker, Environmental Justice Implications for Brownfields Redevelopment, Brownfield Coalition of the Northeast,Stamford, CT, September 13, 2022
Speaker, 2022 New Jersey Site Remediation Conference, NJ Licensed Site Remediation Professionals Association,New Brunswick, NJ, June 14-15, 2022
Speaker, Legislative and Regulatory Updates, SWANA New Jersey,Atlantic City, NJ, April 28, 2022
Moderator, Site Remediation Practitioners' Forum (Members Only), Commerce and Industry Association of New Jersey,Webinar, October 27, 2021
Presenter, Environmental Justice 2021 Year in Review: Recent State and Federal Initiatives, Developments, and Impacts, Chemical Council of New
Jersey,Atlantic City, NJ, October 26, 2021
Speaker, What the New Clean Up Standards Mean to Remediation, Development & Financing of Projects, CIANJ/CPES,Montclair, NJ, September 10,
2021
Speaker, Commerce and Industry Association of New Jersey Site Remediation Practitioners' Forum, Commerce and Industry Association of New
Jersey,Webinar, August 25, 2021
Speaker, Technical and Practical Issues re: Permitting/Remediation Deadlines Posed by the COVID-19 Pandemic, Chemistry Council of New Jersey
Environment Committee Meeting,Webinar, October 6, 2020
Site Remediation Practitioners' Forum, CIANJ,Roseland, NJ, February 26, 2020

EDUCATION
Rutgers Law School (J.D. 2012), cum laude, Order of the Coif; articles editor, Rutgers Law Review

Monmouth University (B.A. 2009), summa cum laude; Dean’s List; Phi Alpha Theta honor society

ADMISSIONS
New Jersey
U.S. District Court for the District of New Jersey
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Kegan A. Brown
Partner

Kegan A. Brown’s practice focuses on environmental litigation, environmental regulation, product liability, toxic torts, ESG, and transactional due diligence. He
represents clients throughout the full lifecycle of complex environmental and products liability litigations and regulatory matters.  He has successfully defended
claims in numerous federal and state courts across the country, including the first two natural resource damage actions to ever go to trial in New Jersey (both of
which resulted in complete defense verdicts). He also regularly counsels buyers, sellers, lenders, and underwriters on the full spectrum of environmental issues
that may affect transactions.   

Kegan has extensive experience addressing litigation and regulatory matters involving natural resource damages, contaminated sediments, and emerging
chemicals of concern, particularly per- and polyfluoroalkyl substances (PFAS).  He has been recognized by both Chambers USA and Legal 500 for his
expertise in environmental and toxic tort litigation, including PFAS litigation.

EXPERIENCE
Representing multiple companies in addressing the investigation and remediation of contamination, both onsite and offsite, including at Superfund sites
across the country.

Defending a company against a request for a unilateral administrative order to perform remedial work.

Advising multiple clients on the litigation and regulatory risks posed by PFAS.

The below matters were completed before December 2023, prior to joining Lowenstein Sandler:

Represented a chemical company in defending multiple PFAS regulatory and litigation matters, including putative class actions, government
enforcement actions (including unilateral orders), personal injury and property damage claims, natural resource damage claims, and medical monitoring
claims.

Represented a manufacturer in an arbitration trial where the plaintiff sought over $100 million in environmental and contractual damages. Obtained
complete defense award, which was affirmed on appeal.

Represented a tobacco company in consumer class actions and aggregated smoking and health claims asserted by governmental entities.

Represented numerous clients in connection with defending asbestos claims stemming from current or historic business unites or product lines.

Represented multiple companies in administrative and litigation proceedings relating to the Lower Passaic River in New Jersey.

Represented a property owner in defending against CERCLA and New York statutory and common law claims related to environmental contamination.

Represented multiple clients in an environmental indemnity dispute arising from alleged air violations in California.

Represented multiple clients in purchasing and selling carbon offset credits to meet climate change requirements.

HONORS & AWARDS
Chambers USA: America’s Leading Lawyers for Business (2024)
Recognized for work in Environment - New York

NEWS & INSIGHTS
Publications

February 1, 2025

New York
New Jersey
T: +1 212.419.5866  |  F: +1 212.262.7402
kbrown@lowenstein.com
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"Legal 500 Country Comparative Guides 2025," Legal 500

Michael D. Lichtenstein , Kegan A. Brown , Mark S. Heinzelmann
November 12, 2024
"Lowenstein Sandler Sees Increased Attention on Chemicals, PFAS, Consumer Products, ESG Claims Reopeners and NRDs," Environmental
Business Journal

Kegan A. Brown
September 5, 2024
"NJDEP Issues Fact Sheet on PFAS Environmental Sampling," Environmental Law & Litigation Client Alert

Kegan A. Brown , Mark S. Heinzelmann , Zachary L. Berliner , Taylor R. West
September 4, 2024
"States Petition the USEPA To List Certain PFAS Compounds as Clean Air Act Hazardous Air Pollutants," Environmental Law & Litigation Client Alert

Kegan A. Brown , Mark S. Heinzelmann , Zachary L. Berliner , Taylor R. West
June 1, 2024
"Addressing Radioactive Toxic Tort Claims and Planning for the Next Frontier," Defense Research Institute (DRI)

Kegan A. Brown

In the Media
April 22, 2024
Kegan A. Brown talks with Law360 about the implications of the U.S. Environmental Protection Agency's (EPA) new final rule designating PFOA and PFOS
as “hazardous substances” under the Superfund law, explaining: "For sites that are still investigating, or are in the process of performing the remedy, it is
likely that as part of those efforts, there's going to have to be sampling for PFOA and PFOS if there hasn't been already. And now that they will be hazardous
substances under CERCLA, to the extent additional costs are being incurred to investigate or remedy PFOA and PFOS, …it's going to expand the amount of
cost recovery and contribution claims that parties are going to assert to share those costs." Brown adds: "If you have a site that's previously been closed, it's
subject to EPA's five-year review process, and I think it's highly likely that additional data collection may be required.”  Brown also expects that the EPA will
pursue an approach to group certain PFAS together as “hazardous substances” moving forward.

April 14, 2024
Food Industry Executive interviews Kegan  A. Brown and his co-chair of the upcoming American Conference Institute’s Summit on PFAS Regulation,
Compliance, and Litigation, Julia Hatcher, about the compliance and litigation risks for businesses and manufacturers using PFAS chemicals. Brown
observes: “The science is not keeping up with the evolution of the legal landscape. We have a lot of regulations that are either being proposed or being
finalized and a lot of litigation claims that assume that all PFAS, to some degree, pose an unreasonable risk to human health and the environment. The
litigation and regulatory landscape are outpacing the actual science, which creates challenges across the board. “
He adds, “The PFAS issue highlights the need for the business, the R&D team, the communications and investor relations teams, and the legal and
compliance team to have a coordinated approach. Because the definition of PFAS varies from jurisdiction to jurisdiction, sometimes there can be a
disconnect internally between what is said and what is heard. That disconnect can result in problems that then can create additional risk for the company.”

February 23, 2024
Inside PFAS Policy cites Kegan A. Brown’s recent Environmental Law Institute presentation, where he said that “with the finalization of the upcoming
CERCLA rule, EPA will likely reopen some sites via five-year reviews, resulting in additional investigations and remedial work and a ‘fresh look’ at who should
pay for the increased costs.” Brown also predicted the new rule would give rise to “a boost in not just cost recovery and contribution claims as a result … but
also in natural resource damage (NRD) claims.” (subscription required to access article)

January 9, 2024
Law360, Reuters, Bloomberg Law, and Law.com report that Kegan A. Brown has joined Lowenstein Sandler in the firm’s Environmental Law &
Litigation group. The group’s chair, Michael D. Lichtenstein, is quoted calling Brown “a pioneer in the quickly evolving area of 'forever chemical'
contamination matters.” Brown comments: "Lowenstein's environmental group not only has a stellar reputation, but is in true growth mode… I am excited to
join a firm that is committed to growing its environmental practice, and where I can play an integral leadership role in that strategic growth." (subscription
required to access Law360 article)

SPEAKING ENGAGEMENTS
Speaker, Look What You Made Me Sue: Cutting-Edge Trends in Natural Resource Damage Enforcement and Litigation, American Bar
Association,Philadelphia, PA, March 27, 2025
Speaker, Defending Against PFAS Liability Claims: Expansive Regulation, Mitigating Client Risk, Defense Strategies, and More, Strafford,Webinar,
December 10, 2024
Moderator, PFAS Roundtable: Comprehensive Insights and Solutions, Brownfield Coalition of the Northeast (BCONE),Morristown, NJ, September 25,
2024
Speaker, Analyzing the Profound Implications of a PFAS “Hazardous Substance” Designation Under CERCLA: Critical Considerations for All
PFAS Stakeholders, American Conference Institute,New York, NY, May 30, 2024
Speaker, Toxic Tort “Quick Hits”: Radioactive Materials, DRI,Philadelphia, PA, March 21, 2024
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Speaker, CERCLA Statute of Limitations, Preemption, and Allocation: Latest Developments in Superfund and Environmental Litigation,
Strafford,Webinar, March 19, 2024
Speaker, PFAS Regulation: What’s Next? A Global Perspective, Environmental Law Institute,Webinar, February 20, 2024

EDUCATION
Rutgers University School of Law (J.D.)
The College of New Jersey (B.S.)

ADMISSIONS
New York
New Jersey
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