DEI v. Meritocracy: Examining the Myth of Objectivity in Legal Systems and Beyond
Diversity and Inclusion Track (Salon C)

This CLE program will explore the tension between Diversity, Equity, and Inclusion (DEI)
initiatives and the concept of meritocracy, particularly within the legal profession.
Participants will critically examine the historical and contemporary realities of meritocratic
systems, questioning whether true objectivity has ever been achieved. Through expert
presentations, panel discussions, and interactive sessions, attendees will gain a deeper
understanding of how systemic biases, structural inequities, and cultural norms have
shaped notions of merit and success. The program will also highlight the role of DEl in
creating a more just and inclusive legal system.
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Presidential Documents

Executive Order 14173 of January 21, 2025

Ending Illegal Discrimination and Restoring Merit-Based
Opportunity

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered:

Section 1. Purpose. Longstanding Federal civil-rights laws protect individual
Americans from discrimination based on race, color, religion, sex, or national
origin. These civil-rights protections serve as a bedrock supporting equality
of opportunity for all Americans. As President, I have a solemn duty to
ensure that these laws are enforced for the benefit of all Americans.

Yet today, roughly 60 years after the passage of the Civil Rights Act of
1964, critical and influential institutions of American society, including
the Federal Government, major corporations, financial institutions, the med-
ical industry, large commercial airlines, law enforcement agencies, and insti-
tutions of higher education have adopted and actively use dangerous, de-
meaning, and immoral race- and sex-based preferences under the guise of
so-called ‘““diversity, equity, and inclusion” (DEI) or ‘“‘diversity, equity, inclu-
sion, and accessibility” (DEIA) that can violate the civil-rights laws of this
Nation.

Illegal DEI and DEIA policies not only violate the text and spirit of our
longstanding Federal civil-rights laws, they also undermine our national
unity, as they deny, discredit, and undermine the traditional American
values of hard work, excellence, and individual achievement in favor of
an unlawful, corrosive, and pernicious identity-based spoils system. Hard-
working Americans who deserve a shot at the American Dream should
not be stigmatized, demeaned, or shut out of opportunities because of their
race or sex.

These illegal DEI and DEIA policies also threaten the safety of American
men, women, and children across the Nation by diminishing the importance
of individual merit, aptitude, hard work, and determination when selecting
people for jobs and services in key sectors of American society, including
all levels of government, and the medical, aviation, and law-enforcement
communities. Yet in case after tragic case, the American people have wit-
nessed first-hand the disastrous consequences of illegal, pernicious discrimi-
nation that has prioritized how people were born instead of what they
were capable of doing.

The Federal Government is charged with enforcing our civil-rights laws.
The purpose of this order is to ensure that it does so by ending illegal
preferences and discrimination.

Sec. 2. Policy. It is the policy of the United States to protect the civil
rights of all Americans and to promote individual initiative, excellence,
and hard work. I therefore order all executive departments and agencies
(agencies) to terminate all discriminatory and illegal preferences, mandates,
policies, programs, activities, guidance, regulations, enforcement actions, con-
sent orders, and requirements. I further order all agencies to enforce our
longstanding civil-rights laws and to combat illegal private-sector DEI pref-
erences, mandates, policies, programs, and activities.

Sec. 3. Terminating Illegal Discrimination in the Federal Government. (a)
The following executive actions are hereby revoked:
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(i) Executive Order 12898 of February 11, 1994 (Federal Actions to Address
Environmental Justice in Minority Populations and Low-Income Popu-
lations);

(ii) Executive Order 13583 of August 18, 2011 (Establishing a Coordinated
Government-wide Initiative to Promote Diversity and Inclusion in the
Federal Workforce);

(iii) Executive Order 13672 of July 21, 2014 (Further Amendments to
Executive Order 11478, Equal Employment Opportunity in the Federal
Government, and Executive Order 11246, Equal Employment Opportunity);
and

(iv) The Presidential Memorandum of October 5, 2016 (Promoting Diversity
and Inclusion in the National Security Workforce).

(b) The Federal contracting process shall be streamlined to enhance speed

and efficiency, reduce costs, and require Federal contractors and subcontrac-
tors to comply with our civil-rights laws. Accordingly:

(i) Executive Order 11246 of September 24, 1965 (Equal Employment
Opportunity), is hereby revoked. For 90 days from the date of this order,
Federal contractors may continue to comply with the regulatory scheme
in effect on January 20, 2025.

(ii) The Office of Federal Contract Compliance Programs within the Depart-
ment of Labor shall immediately cease:

(A) Promoting “diversity’’;

(B) Holding Federal contractors and subcontractors responsible for taking
“affirmative action”’; and

(C) Allowing or encouraging Federal contractors and subcontractors to
engage in workforce balancing based on race, color, sex, sexual preference,
religion, or national origin.

(iii) In accordance with Executive Order 13279 of December 12, 2002
(Equal Protection of the Laws for Faith-Based and Community Organiza-
tions), the employment, procurement, and contracting practices of Federal
contractors and subcontractors shall not consider race, color, sex, sexual
preference, religion, or national origin in ways that violate the Nation’s
civil rights laws.

(iv) The head of each agency shall include in every contract or grant
award:

(A) A term requiring the contractual counterparty or grant recipient
to agree that its compliance in all respects with all applicable Federal
anti-discrimination laws is material to the government’s payment decisions
for purposes of section 3729(b)(4) of title 31, United States Code; and

(B) A term requiring such counterparty or recipient to certify that it
does not operate any programs promoting DEI that violate any applicable
Federal anti-discrimination laws.

(c) The Director of the Office of Management and Budget (OMB), with

the assistance of the Attorney General as requested, shall:

(i) Review and revise, as appropriate, all Government-wide processes,
directives, and guidance;

(ii) Excise references to DEI and DEIA principles, under whatever name
they may appear, from Federal acquisition, contracting, grants, and finan-
cial assistance procedures to streamline those procedures, improve speed
and efficiency, lower costs, and comply with civil-rights laws; and

EEINY3 IEINTS

(iii) Terminate all “diversity,” “‘equity,” “‘equitable decision-making,” “eq-
uitable deployment of financial and technical assistance,” ‘“advancing eq-
uity,” and like mandates, requirements, programs, or activities, as appro-
priate.

Sec. 4. Encouraging the Private Sector to End Illegal DEI Discrimination
and Preferences. (a) The heads of all agencies, with the assistance of the
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Attorney General, shall take all appropriate action with respect to the oper-
ations of their agencies to advance in the private sector the policy of indi-
vidual initiative, excellence, and hard work identified in section 2 of this
order.

(b) To further inform and advise me so that my Administration may
formulate appropriate and effective civil-rights policy, the Attorney General,
within 120 days of this order, in consultation with the heads of relevant
agencies and in coordination with the Director of OMB, shall submit a
report to the Assistant to the President for Domestic Policy containing rec-
ommendations for enforcing Federal civil-rights laws and taking other appro-
priate measures to encourage the private sector to end illegal discrimination
and preferences, including DEI. The report shall contain a proposed strategic
enforcement plan identifying:

(i) Key sectors of concern within each agency’s jurisdiction;

(ii) The most egregious and discriminatory DEI practitioners in each sector
of concern;

(iii) A plan of specific steps or measures to deter DEI programs or principles
(whether specifically denominated “DEI” or otherwise) that constitute ille-
gal discrimination or preferences. As a part of this plan, each agency
shall identify up to nine potential civil compliance investigations of pub-
licly traded corporations, large non-profit corporations or associations,
foundations with assets of 500 million dollars or more, State and local
bar and medical associations, and institutions of higher education with
endowments over 1 billion dollars;

(iv) Other strategies to encourage the private sector to end illegal DEI
discrimination and preferences and comply with all Federal civil-rights
laws;

(v) Litigation that would be potentially appropriate for Federal lawsuits,
intervention, or statements of interest; and

(vi) Potential regulatory action and sub-regulatory guidance.

Sec. 5. Other Actions. Within 120 days of this order, the Attorney General
and the Secretary of Education shall jointly issue guidance to all State
and local educational agencies that receive Federal funds, as well as all
institutions of higher education that receive Federal grants or participate
in the Federal student loan assistance program under Title IV of the Higher
Education Act, 20 U.S.C. 1070 et seq., regarding the measures and practices
required to comply with Students for Fair Admissions, Inc. v. President
and Fellows of Harvard College, 600 U.S. 181 (2023).

Sec. 6. Severability. If any provision of this order, or the application of
any provision to any person or circumstance, is held to be invalid, the
remainder of this order and the application of its provisions to any other
persons or circumstances shall not be affected thereby.

Sec. 7. Scope. (a) This order does not apply to lawful Federal or private-
sector employment and contracting preferences for veterans of the U.S. armed
forces or persons protected by the Randolph-Sheppard Act, 20 U.S.C. 107
et seq.

(b) This order does not prevent State or local governments, Federal contrac-
tors, or Federally-funded State and local educational agencies or institutions
of higher education from engaging in First Amendment-protected speech.

(c) This order does not prohibit persons teaching at a Federally funded
institution of higher education as part of a larger course of academic instruc-
tion from advocating for, endorsing, or promoting the unlawful employment
or contracting practices prohibited by this order.

Sec. 8. General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:

(i) the authority granted by law to an executive department, agency, or
the head thereof; or
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(ii) the functions of the Director of the Office of Management and Budget

relating to budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and
subject to the availability of appropriations.

(c) This order is not intended to and does not create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,
employees, or agents, or any other person.

THE WHITE HOUSE,
January 21, 2025.

[FR Doc. 2025-02097
Filed 1-30-25; 8:45 am)]
Billing code 3395-F4-P
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Executive Order 14170 of January 20, 2025

Reforming the Federal Hiring Process and Restoring Merit to
Government Service

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including sections 3301, 3302, and
7511 of title 5, United States Code, it is hereby ordered:

Section 1. Policy. American citizens deserve an excellent and efficient Federal
workforce that attracts the highest caliber of civil servants committed to
achieving the freedom, prosperity, and democratic rule that our Constitution
promotes. But current Federal hiring practices are broken, insular, and out-
dated. They no longer focus on merit, practical skill, and dedication to
our Constitution. Federal hiring should not be based on impermissible factors,
such as one’s commitment to illegal racial discrimination under the guise
of “equity,” or one’s commitment to the invented concept of “gender iden-
tity” over sex. Inserting such factors into the hiring process subverts the
will of the People, puts critical government functions at risk, and risks
losing the best-qualified candidates.

By making our recruitment and hiring processes more efficient and focused
on serving the Nation, we will ensure that the Federal workforce is prepared
to help achieve American greatness, and attracts the talent necessary to
serve our citizens effectively. By significantly improving hiring principles
and practices, Americans will receive the Federal resources and services
they deserve from the highest-skilled Federal workforce in the world.

Sec. 2. Federal Hiring Plan. (a) Within 120 days of the date of this order,
the Assistant to the President for Domestic Policy, in consultation with
the Director of the Office of Management and Budget, the Director of the
Office of Personnel Management, and the Administrator of the Department
of Government Efficiency (DOGE), shall develop and send to agency heads
a Federal Hiring Plan that brings to the Federal workforce only highly
skilled Americans dedicated to the furtherance of American ideals, values,
and interests.

(b) This Federal Hiring Plan shall:

(i) prioritize recruitment of individuals committed to improving the effi-
ciency of the Federal government, passionate about the ideals of our
American republic, and committed to upholding the rule of law and
the United States Constitution;

(ii) prevent the hiring of individuals based on their race, sex, or religion,
and prevent the hiring of individuals who are unwilling to defend the
Constitution or to faithfully serve the Executive Branch;

(iii) implement, to the greatest extent possible, technical and alternative
assessments as required by the Chance to Compete Act of 2024;

(iv) decrease government-wide time-to-hire to under 80 days;

(v) improve communication with candidates to provide greater clarity
regarding application status, timelines, and feedback, including regular
updates on the progress of applications and explanations of hiring decisions
where appropriate;

(vi) integrate modern technology to support the recruitment and selection
process, including the use of data analytics to identify trends, gaps, and
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opportunities in hiring, as well as leveraging digital platforms to improve
candidate engagement; and

(vii) ensure Department and Agency leadership, or their designees, are
active participants in implementing the new processes and throughout
the full hiring process.

(c) This Federal Hiring Plan shall include specific agency plans to improve
the allocation of Senior Executive Service positions in the Cabinet agencies,
the Environmental Protection Agency, the Office of Management and Budget,
the Small Business Administration, the Social Security Administration, the
National Science Foundation, the Office of Personnel Management, and the
General Services Administration, to best facilitate democratic leadership,
as required by law, within each agency.

(d) The Federal Hiring Plan shall provide specific best practices for the
human resources function in each agency, which each agency head shall
implement, with advice and recommendations as appropriate from DOGE.
Sec. 3. Accountability and Reporting. (a) The Director of the Office of Per-
sonnel Management shall establish clear performance metrics to evaluate
the success of these reforms, and request agency analysis on a regular
basis.

(b) The Office of Personnel Management shall consult with Federal agen-
cies, labor organizations, and other stakeholders to monitor progress and
ensure that the reforms are meeting the needs of both candidates and agencies.
Sec. 4. General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:

(i) the authority granted by law to an executive department, agency, or

the head thereof;

(ii) the functions of the Director of the Office of Management and Budget
relating to budgetary, administrative, or legislative proposals; or

(iii) the functions of the Board of Governors of the Federal Reserve System

or the Federal Open Market Committee relating to its conduct of monetary

policy.

(b) This order shall be implemented consistent with applicable law and
subject to the availability of appropriations.
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(c) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,
employees, or agents, or any other person.

THE WHITE HOUSE,
January 20, 2025.

[FR Doc. 2025-02094
Filed 1-29-25; 11:15 am]
Billing code 3395-F4-P



The WHITE HOUSE

PRESIDENTIAL ACTIONS

RESTORING EQUALITY OF OPPORTUNITY AND MERITOCRACY

Executive Orders

April 23,2025

By the authority vested in me as President by the Constitution and the laws of the United
States of America, it is hereby ordered:
Section 1. Purpose. A bedrock principle of the United States is that all citizens are

treated equally under the law. This principle guarantees equality of opportunity, not
equal outcomes. It promises that people are treated as individuals, not components of a
particular race or group. It encourages meritocracy and a colorblind society, not race- or
sex-based favoritism. Adherence to this principle is essential to creating opportunity,
encouraging achievement, and sustaining the American Dream.

But a pernicious movement endangers this foundational principle, seeking to transform
America’s promise of equal opportunity into a divisive pursuit of results preordained by
irrelevant immutable characteristics, regardless of individual strengths, effort, or
achievement. A key tool of this movement is disparate-impact liability, which holds that
a near insurmountable presumption of unlawful discrimination exists where there are
any differences in outcomes in certain circumstances among different races, sexes, or
similar groups, even if there is no facially discriminatory policy or practice or
discriminatory intent involved, and even if everyone has an equal opportunity to
succeed. Disparate-impact liability all but requires individuals and businesses to
consider race and engage in racial balancing to avoid potentially crippling legal liability.
It not only undermines our national values, but also runs contrary to equal protection
under the law and, therefore, violates our Constitution.
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On a practical level, disparate-impact liability has hindered businesses from making
hiring and other employment decisions based on merit and skill, their needs, or the
needs of their customers because of the specter that such a process might lead to
disparate outcomes, and thus disparate-impact lawsuits. This has made it difficult, and
in some cases impossible, for employers to use bona fide job-oriented evaluations when
recruiting, which prevents job seekers from being paired with jobs to which their skills
are most suited — in other words, it deprives them of opportunities for success. Because
of disparate-impact liability, employers cannot act in the best interests of the job
applicant, the employer, and the American public.

Disparate-impact liability imperils the effectiveness of civil rights laws by mandating,
rather than proscribing, discrimination. As the Supreme Court put it, “[t]he way to stop
discrimination on the basis of race is to stop discriminating on the basis of race.”
Disparate-impact liability is wholly inconsistent with the Constitution and threatens the
commitment to merit and equality of opportunity that forms the foundation of

the American Dream. Under my Administration, citizens will be treated equally

before the law and as individuals, not consigned to a certain fate based on their
immutable characteristics.

Sec. 2. Policy. Itis the policy of the United States to eliminate the use of disparate-

impact liability in all contexts to the maximum degree possible to avoid violating the
Constitution, Federal civil rights laws, and basic American ideals.
Sec 3. Revoking Certain Presidential Actions. The following Presidential approvals of

the regulations promulgated under 42 U.S.C. 2000d-1are hereby revoked:

(a) the Presidential approval of July 25,1966, of the Department of Justice Title VI
regulations (31 Fed. Reg. 10269), as applied to 28 C.F.R. 42104(b)(2) in full; and

(b) the Presidential approval of July 5,1973, of the Department of Justice Title VI
regulations (38 Fed. Reg. 17955, FR Doc. 73-13407), as applied to the words “or effect” in
both places they appear in 28 C.F.R. 42104(b)(3), and as applied to 28 C.F.R. 42104(b)(6)
(ii) and 28 C.F.R. 42104(c)(2) in full.

Sec. 4. Enforcement Discretion to Ensure Lawful Governance. Given the limited

enforcement resources of executive departments and agencies (agencies), the
unlawfulness of disparate-impact liability, and the policy of this order, all agencies shall
deprioritize enforcement of all statutes and regulations to the extent they include
disparate-impact liability, including but not limited to 42 U.S.C. 2000e-2, 28 C.F.R.
42104(b)(2)-(3), 28 C.F.R. 42.104(b)(6)(ii), and 28 C.F.R. 42.104(c)(2).



Sec. 5. Existing Regulations. (a) As delegated by Executive Order 12250 of November 2,

1980 (Leadership and Coordination of Nondiscrimination Laws), the Attorney General
shall initiate appropriate action to repeal or amend the implementing regulations for
Title VI of the Civil Rights Act of 1964 for all agencies to the extent they contemplate
disparate-impact liability.

(b) Within 30 days of the date of this order, the Attorney General, in coordination with
the heads of all other agencies, shall report to the President, through the Assistant to
the President for Domestic Policy:

(i) all existing regulations, guidance, rules, or orders that impose disparate-impact
liability or similar requirements, and detail agency steps for their amendment or repeal,
as appropriate under applicable law; and

(ii) other laws or decisions, including at the State level, that impose disparate-

impact liability and any appropriate measures to address any constitutional or other
legal infirmities.

Sec. 6. Review of Current Matters. (a) Within 45 days of the date of this order, the
Attorney General and the Chair of the Equal Employment Opportunity Commission shall

assess all pending investigations, civil suits, or positions taken in ongoing matters under
every Federal civil rights law within their respective jurisdictions, including Title VIl of the
Civil Rights Act of 1964, that rely on a theory of disparate-impact liability, and shall take
appropriate action with respect to such matters consistent with the policy of this order.
(b) Within 45 days of the date of this order, the Attorney General, the Secretary of
Housing and Urban Development, the Director of the Consumer Financial Protection
Bureau, the Chair of the Federal Trade Commission, and the heads of other agencies
responsible for enforcement of the Equal Credit Opportunity Act (Public Law 93-495),
Title VIl of the Civil Rights Act of 1964 (the Fair Housing Act (Public Law 90-284, as
amended)), or laws prohibiting unfair, deceptive, or abusive acts or practices shall
evaluate all pending proceedings that rely on theories of disparate-impact liability

and take appropriate action with respect to such matters consistent with the policy of
this order.

(c) Within 90 days of the date of this order, all agencies shall evaluate existing consent
judgments and permanent injunctions that rely on theories of disparate-impact liability
and take appropriate action with respect to such matters consistent with the policy of

this order.



Sec. 7. Future Agency Action. (a) In coordination with other agencies, the Attorney

General shall determine whether any Federal authorities preempt State laws,
regulations, policies, or practices that impose disparate-impact liability based on a
federally protected characteristic such as race, sex, or age, or whether such laws,
regulations, policies, or practices have constitutional infirmities that warrant Federal
action, and shall take appropriate measures consistent with the policy of this order.
(b) The Attorney General and the Chair of the Equal Employment Opportunity
Commission shall jointly formulate and issue guidance or technical assistance to
employers regarding appropriate methods to promote equal access to employment
regardless of whether an applicant has a college education, where appropriate.

Sec. 8. Severability. If any provision of this order, or the application of any provision to
any individual or circumstance, is held to be invalid, the remainder of this order and the
application of its other provisions to any other individuals or circumstances shall not be
affected thereby.

Sec. 9. General Provisions. (a) Nothing in this order shall be construed to impair or

otherwise affect:

(i) the authority granted by law to an executive department, agency, or the head
thereof; or

(ii) the functions of the Director of the Office of Management and Budget relating to
budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and subject to the
availability of appropriations.

(c) Thisorderis notintended to, and does not, create any right or benefit, substantive
or procedural, enforceable at law or in equity by any party against the United States,
its departments, agencies, or entities, its officers, employees, or agents, or any

other person.

DONALD J. TRUMP

THE WHITE HOUSE,
April 23, 2025.
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Griggs v. Duke Power Co., 401 U.S. 424 (1971)

Overview Opinions Materials
Argued: Decided:
December 14, 1970 March 8, 1971
Annotation
PRIMARY HOLDING

Even if there is no discriminatory intent, an employer may not use a job requirement that functionally excludes
members of a certain race if it has no relation to measuring performance of job duties. Testing or measuring
procedures cannot be determinative in employment decisions unless they have some connection to the job.

Read More

Syllabus

U.S. Supreme Court

Griggs v. Duke Power Co., 401 U.S. 424 (1971)
Griggs v. Duke Power Co.

No. 124

Argued December 14, 1970

Decided March 8, 1971

401 U.S. 424

Syllabus

Negro employees at respondent's generating plant brought this action, pursuant to Title VII of the Civil Rights Act
of 1964, challenging respondent's requirement of a high school diploma or passing of intelligence tests as a
condition of employment in or transfer to jobs at the plant. These requirements were not directed at or intended
to measure ability to learn to perform a particular job or category of jobs. While § 703(a) of the Act makes it an
unlawful employment practice for an employer to limit, segregate, or classify employees to deprive them of
employment opportunities or adversely to affect their status because of race, color, religion, sex, or national
origin, § 703(h) authorizes the use of any professionally developed ability test, provided that it is not designed,
intended, or used to discriminate. The District Court found that respondent's former policy of racial
discrimination had ended, and that Title VII, being prospective only, did not reach the prior inequities. The Court
of Appeals reversed in part, rejecting the holding that residual discrimination arising from prior practices was
insulated from remedial action, but agreed with the lower court that there was no showing of discriminatory
purpose in the adoption of the diploma and test requirements. It held that, absent such discriminatory purpose,
use of the requirements was permitted, and rejected the claim that, because a disproportionate number of



Negroes was rendered ineligible for promotion, transfer, or employment, the requirements were unlawful unless
shown to be job-related.

Held:

1. The Act requires the elimination of artificial, arbitrary, and unnecessary barriers to employment that operate
invidiously to discriminate on the basis of race, and if, as here, an employment practice that operates to exclude
Negroes cannot be shown to be related to job performance, it is prohibited, notwithstanding the employer's lack of
discriminatory intent. Pp. 401 U. S. 429-433.

2. The Act does not preclude the use of testing or measuring procedures, but it does proscribe giving them
controlling force unless

Page 401 U. S. 425
they are demonstrably a reasonable measure of job performance. Pp. 401 U. S. 433-436.
420 F.2d 1225, reversed in part.

BURGER, C.J., delivered the opinion of the Court, in which all members joined except BRENNAN, J., who took
no part in the consideration or decision of the case.

Read More

Opinions

Opinions & Dissents




U.S. Supreme Court

Griggs v. Duke Power Co., 401 U.S. 424 (1971)
Griggs v. Duke Power Co.

No. 124

Argued December 14, 1970

Decided March 8, 1971

401 U.S. 424

CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

Syllabus

Negro employees at respondent's generating plant brought this action, pursuant to Title VII of the Civil Rights Act
of 1964, challenging respondent's requirement of a high school diploma or passing of intelligence tests as a
condition of employment in or transfer to jobs at the plant. These requirements were not directed at or intended
to measure ability to learn to perform a particular job or category of jobs. While § 703(a) of the Act makes it an
unlawful employment practice for an employer to limit, segregate, or classify employees to deprive them of
employment opportunities or adversely to affect their status because of race, color, religion, sex, or national
origin, § 703(h) authorizes the use of any professionally developed ability test, provided that it is not designed,
intended, or used to discriminate. The District Court found that respondent's former policy of racial
discrimination had ended, and that Title VII, being prospective only, did not reach the prior inequities. The Court
of Appeals reversed in part, rejecting the holding that residual discrimination arising from prior practices was
insulated from remedial action, but agreed with the lower court that there was no showing of discriminatory
purpose in the adoption of the diploma and test requirements. It held that, absent such discriminatory purpose,
use of the requirements was permitted, and rejected the claim that, because a disproportionate number of
Negroes was rendered ineligible for promotion, transfer, or employment, the requirements were unlawful unless
shown to be job-related.

Held:

1. The Act requires the elimination of artificial, arbitrary, and unnecessary barriers to employment that operate
invidiously to discriminate on the basis of race, and if, as here, an employment practice that operates to exclude
Negroes cannot be shown to be related to job performance, it is prohibited, notwithstanding the employer's lack of
discriminatory intent. Pp. 401 U. S. 429-433.

2. The Act does not preclude the use of testing or measuring procedures, but it does proscribe giving them
controlling force unless

Page 401 U. S. 425
they are demonstrably a reasonable measure of job performance. Pp. 401 U. S. 433-436.
420 F.2d 1225, reversed in part.

BURGER, C.J., delivered the opinion of the Court, in which all members joined except BRENNAN, J., who took
no part in the consideration or decision of the case.

MR. CHIEF JUSTICE BURGER delivered the opinion of the Court.

We granted the writ in this case to resolve the question whether an employer is prohibited by the Civil Rights Act
of 1964, Title VII, from requiring a high school education

Page 401 U. S. 426
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or passing ot a standardized general intelligence test as a condition ot employment 1n or transter to jobs when (a)
neither standard is shown to be significantly related to successful job performance, (b) both requirements operate
to disqualify Negroes at a substantially higher rate than white applicants, and (c) the jobs in question formerly
had been filled only by white employees as part of a longstanding practice of giving preference to whites.
[Footnote 1]

Congress provided, in Title VII of the Civil Rights Act of 1964, for class actions for enforcement of provisions of
the Act, and this proceeding was brought by a group of incumbent Negro employees against Duke Power
Company. All the petitioners are employed at the Company's Dan River Steam Station, a power generating facility
located at Draper, North Carolina. At the time this action was instituted, the Company had 95 employees at the
Dan River Station, 14 of whom were Negroes; 13 of these are petitioners here.

The District Court found that, prior to July 2, 1965, the effective date of the Civil Rights Act of 1964, the
Page 401 U. S. 427

Company openly discriminated on the basis of race in the hiring and assigning of employees at its Dan River
plant. The plant was organized into five operating departments: (1) Labor, (2) Coal Handling, (3) Operations, (4)
Maintenance, and (5) Laboratory and Test. Negroes were employed only in the Labor Department, where the
highest paying jobs paid less than the lowest paying jobs in the other four "operating" departments, in which only
whites were employed. [Footnote 2] Promotions were normally made within each department on the basis of job
seniority. Transferees into a department usually began in the lowest position.

In 1955, the Company instituted a policy of requiring a high school education for initial assignment to any
department except Labor, and for transfer from the Coal Handling to any "inside" department (Operations,
Maintenance, or Laboratory). When the Company abandoned its policy of restricting Negroes to the Labor
Department in 1965, completion of high school also was made a prerequisite to transfer from Labor to any other
department. From the time the high school requirement was instituted to the time of trial, however, white
employees hired before the time of the high school education requirement continued to perform satisfactorily and
achieve promotions in the "operating" departments. Findings on this score are not challenged.

The Company added a further requirement for new employees on July 2, 1965, the date on which Title VII became
effective. To qualify for placement in any but the Labor Department, it became necessary to register satisfactory
scores on two professionally prepared aptitude

Page 401 U. S. 428

tests, as well as to have a high school education. Completion of high school alone continued to render employees
eligible for transfer to the four desirable departments from which Negroes had been excluded if the incumbent
had been employed prior to the time of the new requirement. In September, 1965, the Company began to permit
incumbent employees who lacked a high school education to qualify for transfer from Labor or Coal Handling to
an "inside" job by passing two tests -- the Wonderlic Personnel Test, which purports to measure general
intelligence, and the Bennett Mechanical Comprehension Test. Neither was directed or intended to measure the
ability to learn to perform a particular job or category of jobs. The requisite scores used for both initial hiring and
transfer approximated the national median for high school graduates. [Footnote 3]

The District Court had found that, while the Company previously followed a policy of overt racial discrimination
in a period prior to the Act, such conduct had ceased. The District Court also concluded that Title VII was
intended to be prospective only, and, consequently, the impact of prior inequities was beyond the reach of
corrective action authorized by the Act.

The Court of Appeals was confronted with a question of first impression, as are we, concerning the meaning of
Title VIL. After careful analysis, a majority of that court concluded that a subjective test of the employer's intent
should govern, particularly in a close case, and that, in this case, there was no showing of a discriminatory
purpose in the adoption of the diploma and test requirements. On this basis, the Court of Appeals concluded there
was no violation of the Act.
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The Court of Appeals reversed the District Court in part, rejecting the holding that residual discrimination arising
from prior employment practices was insulated from remedial action. [Footnote 4] The Court of Appeals noted,



however, that the District Court was correct in its conclusion that there was no showing of a racial purpose or
invidious intent in the adoption of the high school diploma requirement or general intelligence test, and that these
standards had been applied fairly to whites and Negroes alike. It held that, in the absence of a discriminatory
purpose, use of such requirements was permitted by the Act. In so doing, the Court of Appeals rejected the claim
that, because these two requirements operated to render ineligible a markedly disproportionate number of
Negroes, they were unlawful under Title VII unless shown to be job-related. [Footnote 5] We granted the writ on
these claims. 399 U.S. 926.

The objective of Congress in the enactment of Title VII is plain from the language of the statute. It was to achieve
equality of employment opportunities and remove
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barriers that have operated in the past to favor an identifiable group of white employees over other employees.
Under the Act, practices, procedures, or tests neutral on their face, and even neutral in terms of intent, cannot be
maintained if they operate to "freeze" the status quo of prior discriminatory employment practices.

The Court of Appeals' opinion, and the partial dissent, agreed that, on the record in the present case, "whites
register far better on the Company's alternative requirements" than Negroes. [Footnote 6] 420 F.2d 1225, 1239 n.
6. This consequence would appear to be directly traceable to race. Basic intelligence must have the means of
articulation to manifest itself fairly in a testing process. Because they are Negroes, petitioners have long received
inferior education in segregated schools, and this Court expressly recognized these differences in Gaston County
v. United States, 395 U. S. 285 (1969). There, because of the inferior education received by Negroes in North
Carolina, this Court barred the institution of a literacy test for voter registration on the ground that the test would
abridge the right to vote indirectly on account of race. Congress did not intend by Title VII, however, to guarantee
a job to every person regardless of qualifications. In short, the Act does not command that any
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person be hired simply because he was formerly the subject of discrimination, or because he is a member of a
minority group. Discriminatory preference for any group, minority or majority, is precisely and only what
Congress has proscribed. What is required by Congress is the removal of artificial, arbitrary, and unnecessary
barriers to employment when the barriers operate invidiously to discriminate on the basis of racial or other
impermissible classification.

Congress has now provided that tests or criteria for employment or promotion may not provide equality of
opportunity merely in the sense of the fabled offer of milk to the stork and the fox. On the contrary, Congress has
now required that the posture and condition of the job seeker be taken into account. It has -- to resort again to the
fable -- provided that the vessel in which the milk is proffered be one all seekers can use. The Act proscribes not
only overt discrimination, but also practices that are fair in form, but discriminatory in operation. The touchstone
is business necessity. If an employment practice which operates to exclude Negroes cannot be shown to be related
to job performance, the practice is prohibited.

On the record before us, neither the high school completion requirement nor the general intelligence test is shown
to bear a demonstrable relationship to successful performance of the jobs for which it was used. Both were
adopted, as the Court of Appeals noted, without meaningful study of their relationship to job performance ability.
Rather, a vice-president of the Company testified, the requirements were instituted on the Company's judgment
that they generally would improve the overall quality of the workforce.

The evidence, however, shows that employees who have not completed high school or taken the tests have
continued to perform satisfactorily, and make progress in departments for which the high school and test criteria
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are now used. [Footnote 7] The promotion record of present employees who would not be able to meet the new
criteria thus suggests the possibility that the requirements may not be needed even for the limited purpose of
preserving the avowed policy of advancement within the Company. In the context of this case, it is unnecessary to
reach the question whether testing requirements that take into account capability for the next succeeding position
or related future promotion might be utilized upon a showing that such long-range requirements fulfill a genuine
business need. In the present case, the Company has made no such showing.
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The Court of Appeals held that the Company had adopted the diploma and test requirements without any
"intention to discriminate against Negro employees." 420 F.2d at 1232. We do not suggest that either the District
Court or the Court of Appeals erred in examining the employer's intent; but good intent or absence of
discriminatory intent does not redeem employment procedures or testing mechanisms that operate as "built-in
headwinds" for minority groups and are unrelated to measuring job capability.

The Company's lack of discriminatory intent is suggested by special efforts to help the undereducated employees
through Company financing of two-thirds the cost of tuition for high school training. But Congress directed the
thrust of the Act to the consequences of employment practices, not simply the motivation. More than that,
Congress has placed on the employer the burden of showing that any given requirement must have a manifest
relationship to the employment in question.
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The facts of this case demonstrate the inadequacy of broad and general testing devices, as well as the infirmity of
using diplomas or degrees as fixed measures of capability. History is filled with examples of men and women who
rendered highly effective performance without the conventional badges of accomplishment in terms of
certificates, diplomas, or degrees. Diplomas and tests are useful servants, but Congress has mandated the
common sense proposition that they are not to become masters of reality.

The Company contends that its general intelligence tests are specifically permitted by § 703(h) of the Act.
[Footnote 8] That section authorizes the use of "any professionally developed ability test" that is not "designed,
intended or used to discriminate because of race. . . ." (Emphasis added.)

The Equal Employment Opportunity Commission, having enforcement responsibility, has issued guidelines
interpreting § 703(h) to permit only the use of job-related tests. [Footnote 9] The administrative interpretation of
the
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Act by the enforcing agency is entitled to great deference. See, e.g., United States v. City of Chicago, 400 U. S. 8
(1970); Udall v. Tallman, 380 U. S. 1 (1965); Power Reactor Co. v. Electricians, 367 U. S. 396 (1961). Since the
Act and its legislative history support the Commission's construction, this affords good reason to treat the
guidelines as expressing the will of Congress.

Section 703(h) was not contained in the House version of the Civil Rights Act, but was added in the Senate during
extended debate. For a period, debate revolved around claims that the bill, as proposed, would prohibit all testing
and force employers to hire unqualified persons simply because they were part of a group formerly subject to job
discrimination. [Footnote 10] Proponents of Title VII sought throughout the debate to assure the critics that the
Act would have no effect on job-related tests. Senators Case of New Jersey and Clark of Pennsylvania, comanagers
of the bill on the Senate floor, issued a memorandum explaining that the proposed Title VII

"expressly protects the employer's right to insist that any prospective applicant, Negro or white, must meet the
applicable job qualifications. Indeed, the very purpose of title VII is to promote hiring on the basis of job
qualifications, rather than on the basis of race or color."

110 Cong.Rec. 7247. [Footnote 11] (Emphasis added.) Despite
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these assurances, Senator Tower of Texas introduced an amendment authorizing "professionally developed ability
tests." Proponents of Title VII opposed the amendment because, as written, it would permit an employer to give
any test

"whether it was a good test or not, so long as it was professionally designed. Discrimination could actually exist
under the guise of compliance with the statute."

110 Cong.Rec. 13504 (remarks of Sen. Case).

The amendment was defeated, and, two days later, Senator Tower offered a substitute amendment which was
adopted verbatim, and is now the testing provision of § 703(h). Speaking for the supporters of Title VII, Senator
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Humphrey, who had vigorously opposed the first amendment, endorsed the substitute amendment, stating:
"Senators on both sides of the aisle who were deeply interested in title VII have examined the text of this
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amendment, and have found it to be in accord with the intent and purpose of that title."

110 Cong.Rec. 13724. The amendment was then adopted. [Footnote 12] From the sum of the legislative history
relevant in this case, the conclusion is inescapable that the EEOC's construction of § 703(h) to require that
employment tests be job-related comports with congressional intent.

Nothing in the Act precludes the use of testing or measuring procedures; obviously they are useful. What Congress
has forbidden is giving these devices and mechanisms controlling force unless they are demonstrably a reasonable
measure of job performance. Congress has not commanded that the less qualified be preferred over the better
qualified simply because of minority origins. Far from disparaging job qualifications as such, Congress has made
such qualifications the controlling factor, so that race, religion, nationality, and sex become irrelevant. What
Congress has commanded is that any tests used must measure the person for the job, and not the person in the
abstract.

The judgment of the Court of Appeals is, as to that portion of the judgment appealed from, reversed.
MR. JUSTICE BRENNAN took no part in the consideration or decision of this case.

[Footnote 1]

The Act provides:

"Sec. 703. (a) It shall be an unlawful employment practice for an employer -- "

LR

"(2) to limit, segregate, or classify his employees in any way which would deprive or tend to deprive any individual
of employment opportunities or otherwise adversely affect his status as an employee because of such individual's
race, color, religion, sex, or national origin."

N % % %M

"(h) Notwithstanding any other provision of this title, it shall not be an unlawful employment practice for an
employer . . . to give and to act upon the results of any professionally developed ability test provided that such
test, its administration or action upon the results is not designed, intended or used to discriminate because of
race, color, religion, sex or national origin. . . ."

78 Stat. 255, 42 U.S.C. § 2000e-2.
[Footnote 2]

A Negro was first assigned to a job in an operating department in August, 1966, five months after charges had
been filed with the Equal Employment Opportunity Commission. The employee, a high school graduate who had
begun in the Labor Department in 1953, was promoted to a job in the Coal Handling Department.

[Footnote 3]

The test standards are thus more stringent than the high school requirement, since they would screen out
approximately half of all high school graduates.

[Footnote 4]

The Court of Appeals ruled that Negroes employed in the Labor Department at a time when there was no high
school or test requirement for entrance into the higher paying departments could not now be made subject to
those requirements, since whites hired contemporaneously into those departments were never subject to them.
The Court of Appeals also required that the seniority rights of those Negroes be measured on a plant-wide, rather
than a departmental, basis. However, the Court of Appeals denied relief to the Negro employees without a high
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requirement.
[Footnote 5]

One member of that court disagreed with this aspect of the decision, maintaining, as do the petitioners in this
Court, that Title VII prohibits the use of employment criteria that operate in a racially exclusionary fashion and do
not measure skills or abilities necessary to performance of the jobs for which those criteria are used.

[Footnote 6]

In North Carolina, 1960 census statistics show that, while 34% of white males had completed high school, only
12% of Negro males had done so. U.S. Bureau of the Census, U.S. Census of Population: 1960, Vol. 1,
Characteristics of the Population, pt. 35, Table 47.

Similarly, with respect to standardized tests, the EEOC in one case found that use of a battery of tests, including
the Wonderlic and Bennett tests used by the Company in the instant case, resulted in 58% of whites passing the
tests, as compared with only 6% of the blacks. Decision of EEOC, CCH Empl.Prac. Guide, € 17,304.53 (Dec. 2,
1966). See also Decision of EEOC 70-552, CCH Empl.Prac. Guide, € 6139 (Feb.19, 1970).

[Footnote 7]

For example, between July 2, 1965, and November 14, 1966, the percentage of white employees who were
promoted but who were not high school graduates was nearly identical to the percentage of nongraduates in the
entire white workforce.

[Footnote 8]

Section 703(h) applies only to tests. It has no applicability to the high school diploma requirement.
[Footnote 9]

EEOC Guidelines on Employment Testing Procedures, issued August 24, 1966, provide:

"The Commission accordingly interprets 'professionally developed ability test' to mean a test which fairly
measures the knowledge or skills required by the particular job or class of jobs which the applicant seeks, or which
fairly affords the employer a chance to measure the applicant's ability to perform a particular job or class of jobs.
The fact that a test was prepared by an individual or organization claiming expertise in test preparation does not,
without more, justify its use within the meaning of Title VIL."

The EEOC position has been elaborated in the new Guidelines on Employee Selection Procedures, 29 CFR § 1607,
35 Fed.Reg. 12333 (Aug. 1, 1970). These guidelines demand that employers using tests have available

"data demonstrating that the test is predictive of or significantly correlated with important elements of work
behavior which comprise or are relevant to the job or jobs for which candidates are being evaluated."

Id. at § 1607.4(c).
[Footnote 10]

The congressional discussion was prompted by the decision of a hearing examiner for the Illinois Fair
Employment Commission in Myart v. Motorola Co. (The decision is reprinted at 110 Cong.Rec. 5662.) That case
suggested that standardized tests on which whites performed better than Negroes could never be used. The
decision was taken to mean that such tests could never be justified even if the needs of the business required
them. A number of Senators feared that Title VII might produce a similar result. See remarks of Senators Ervin,
110 Cong.Rec. 5614-5616; Smathers, id. at 5999-6000; Holland, id. at 7012-7013; Hill, id. at 8447; Tower, id. at
9024; Talmadge, id. at 9025-9026; Fulbright, id. at 9599-9600; and Ellender, id. at 9600.

[Footnote 11]

The Court of Appeals majority, in finding no requirement in Title VII that employment tests be job-related, relied
in part on a quotation from an earlier Clark-Case interpretative memorandum addressed to the question of the
constitutionality of Title VIL. The Senators said in that memorandum:



"There is no requirement in title VII that employers abandon bona fide qualification tests where, because of
differences in background and education, members of some groups are able to perform better on these tests than
members of other groups. An employer may set his qualifications as high as he likes, he may test to determine
which applicants have these qualifications, and he may hire, assign, and promote on the basis of test
performance."

110 Cong.Rec. 7213. However, nothing there stated conflicts with the later memorandum dealing specifically with
the debate over employer testing, 110 Cong.Rec. 7247 (quoted from in the text above), in which Senators Clark
and Case explained that tests which measure "applicable job qualifications" are permissible under Title VII. In the
earlier memorandum, Clark and Case assured the Senate that employers were not to be prohibited from using
tests that determine qualifications. Certainly a reasonable interpretation of what the Senators meant, in light of
the subsequent memorandum directed specifically at employer testing, was that nothing in the Act prevents
employers from requiring that applicants be fit for the job.

[Footnote 12]

Senator Tower's original amendment provided in part that a test would be permissible

"

if, . . . in the case of any individual who is seeking employment with such employer, such test is designed to
determine or predict whether such individual is suitable or trainable with respect to his employment in the
particular business or enterprise involved. . . ."

110 Cong.Rec. 13492. This language indicates that Senator Tower's aim was simply to make certain that job-
related tests would be permitted. The opposition to the amendment was based on its loose wording which the
proponents of Title VII feared would be susceptible of misinterpretation. The final amendment, which was
acceptable to all sides, could hardly have required less of a job relation than the first.
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The opinion of the court was delivered by
ACCURSO, P.J.A.D.
The New Jersey State Bar Association appeals on our leave from an
order granting partial summary judgment on liability to plaintiff Rajeh A.
Saadeh, a fifteen-year member of the Association and former member of its
Board of Trustees, on his claim that the Bar Association has discriminated
against him in violation of the New Jersey Law Against Discrimination,
N.J.S.A. 10:5-1 to -50, by setting aside at-large seats on its Board, Nominating
Committee, and Judicial and Prosecutorial Appointments Committee (JPAC)
to be filled by individuals from demographic groups traditionally
underrepresented in leadership positions in the Association.
The trial court found the Association was either a public accommodation

or a private club or association as defined in the LAD, and its reservation of

thirteen out of the total of ninety-four seats available on the Board, the
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Nominating Committee, and JPAC for attorneys from underrepresented groups
was an impermissible quota system that violated the statute and unlawfully
discriminated against Saadeh. The court rejected the Association's claim that
the addition of at-large seats to its leadership bodies constitutes a bona fide
affirmative action program and disallowing it would impermissibly infringe on
the Association's First Amendment expressive associational right to advocate
its support of diversity in the legal profession.

We reverse. Even were we to conclude the Bar Association's method of
filling at-large seats on its Board of Trustees, Nominating Committee, and
JPAC constituted unlawful discrimination in a place of public accommodation,
N.J.S.A. 10:5-12(f)(1), or private association, N.J.S.A. 10:5-12(f)(2), in
violation of the LAD — an issue we expressly do not reach — the undisputed
facts in the record establish the Association has long been committed to
promoting the importance of diversity within the legal profession, a value it
expresses, among other ways, by ensuring its leadership reflects its vision of
diversity and inclusion. Compelling the Association to alter or eliminate its
program to ensure diversity in its leadership to comply with the LAD would

significantly burden the expression of its views, thus running afoul of the
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Association's First Amendment right of expressive association. See Boy

Scouts of Am. v. Dale, 530 U.S. 640 (2000).

The essential facts are undisputed. The Bar Association is a not-for-
profit corporation maintaining its principal place of business at the Law Center
in New Brunswick. As set forth in its by-laws, its stated purpose is "to
maintain the honor and dignity of the profession of the law; to cultivate social
relations among its members; [and] to suggest and urge reforms in the laws
and to aid in the administration of justice." "Any person who is a member in
good standing of the Bar of New Jersey or who holds a limited license to
practice" here is eligible for general membership.

In pursuing its purposes, the Bar Association regularly engages in a
broad range of activities including professional and personal support of New
Jersey's lawyers through continuing legal education programming as well as
networking and career services; and advocacy efforts before the New Jersey
Legislature and the courts, including tracking and developing positions on
pending state legislation, regularly reviewing and commenting on proposed
changes to the court rules, and participating as amicus curiae in litigation.

The Association maintains its efforts to increase diversity in the legal

profession and more generally address racial equity in the law are wide-
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ranging and affect both the legal community and the public. Among the issues
the Bar Association brings to our attention as its having addressed are implicit
bias in jury selection, landlord-tenant matters, right to counsel, public access
to name change proceedings, First Amendment issues, local civilian review
boards, same-sex marriage, implementation of marijuana reform legislation,
criminal justice reform, diversity training for judges, attorneys and law clerks,
access to the courts, and anti-bullying proposals in schools. The Association
publicly reports on these various activities.

Of the State's approximately 98,000 lawyers, some 16,000 are members
of the Association. The Association manages its affairs through its Board of
Trustees, which is also responsible for establishing the Association's official
policies and positions. The forty-nine-member Board is made up of a cross-
section of the general membership with seats reserved for officers, county bar
associations, section and committee representatives and members of
demographic groups underrepresented in the leadership of the Association.
Specifically, the Board consists of the Officers (President, President-Elect,
First Vice President, Second Vice President, Treasurer, Secretary and
Immediate Past President); two Trustees from the Young Lawyers Division;

nine Trustees from the Association's various Sections and Committees; eight
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at-large Trustees; a designee of the State Bar Foundation; and one Trustee
from each county except Essex, which has two.

The Bar Association holds itself out as "promoting and fostering a
diverse and inclusive bar association," which it defines as including "race,
ethnicity, gender, gender identity, sexual orientation, religion, age, and
disability.” And it engages in efforts to promote diversity and inclusion within
its ranks. It employs a Director of Diversity, Inclusion and Community
Engagement who "serves as the staff liaison for the Diversity Committee and
New Jersey diverse/affinity bar associations," working to develop strategies
"for increasing participation of diverse lawyers" with the Association. Its
Diversity Committee is a standing committee, which "[f]acilitates the NJSBA's
goal of fostering and promoting an inclusive environment that values the
unique contributions of diverse individuals and organizations in all aspects of
the Association." The Association also has in place a diversity policy in
connection with its continuing legal education program that expresses a "goal
. .. to increase diversity on CLE panels and presentations, so as to better
reflect the diversity of the legal profession and our membership."

The Association began its efforts to promote diversity in its leadership in

1989 by creating two at-large seats on its then thirty-one-member Board of
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Trustees, filled on an informal, rotating basis by Hispanic, Asian-Pacific, and
African American members. In 1999, the Association ended the need for
rotating by establishing a third at-large seat on the Board, thus reserving an at-
large seat for a member from each of these three demographic groups.

In 2005, based upon a recommendation from the Diversity Committee,
the Association membership approved a by-law amendment adding two more
at-large seats on the Board of Trustees, to include other groups besides
Hispanic, Asian-Pacific, and African American members. The stated purpose
of the amendment was to "permit broader representation on the Board of
Trustees that can include other groups besides those that have historically
filled the current three seats.”" In 2006, the Board identified two other
underrepresented segments of the membership to be included for consideration
of the additional two seats: lawyers in the LGBT community and "senior
lawyers" over the age of seventy.

In 2010, the membership approved three additional at-large seats on the
Board of Trustees and determined the Board would annually designate the
underrepresented segments of the organization that could fill those seats. The

Association also adopted by-law language stating the purpose of the at-large
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trustee positions was to promote inclusion of as many underrepresented
segments of the membership on the Board of Trustees as possible.
Thus, the most recent by-law language in the record (2020) provides:

Every At-Large Trustee shall be elected from, among
and by the general members of the Association to
represent segments of the membership not adequately
represented on the Board of Trustees. The designation
of these underrepresented segments of the membership
to be considered when nominating candidates for the
At-Large Trustee seats shall be made by the Board of
Trustees prior to September 30 each year. If no
designation is made, the designations in place for the
prior year shall remain. Nothing in this section shall
be construed to mean that a member from any
underrepresented segment can be prohibited from
serving on the Board of Trustees because another
member from that same underrepresented group is
already serving as a Trustee. The purpose of the At-
Large Trustee positions is to promote inclusion of as
many underrepresented segments of the membership
on the Board of Trustees as possible. Any
interpretation of this section of the Bylaws shall be
consistent with that purpose.

In September 2021, the Association added members of a "diversity bar
association" to the underrepresented groups to be considered for the three open

at-large trustee seats.! At the time suit was filed, the approved designations

' The Bar Association defines a "diversity bar association" as "those bar
associations representing discrete underrepresented segments of the legal
profession.”" The Association policy manual recognizes the following diversity
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for at-large seats were, as expressed by the Bar Association: one seat each for
members who are Hispanic/Latino/a/x, Asian/Pacific American, Black/African
American, members of the LGBTQ+ community, or women; and three non-
designated seats open to members from any of the following groups:
Hispanic/Latino/a/x, Asian/Pacific American, Black/African American,
members of the LGBTQ+ community, senior lawyers over seventy, women,
attorneys with disabilities, or attorneys who are members of a diversity bar
association recognized by the Association.

At-large members are also selected for the Bar Association's Nominating
Committee and JPAC. The Nominating Committee is responsible for
qualifying candidates for positions on the Board of Trustees and Nominating
Committee, and delegates to the American Bar Association. The Association's
by-laws provide:

The Nominating Committee shall, in its nomination of

candidates, consider all appropriate factors, including
but not limited to, service to the Association and its

bar associations: the Asian Pacific Lawyers of New Jersey, the Association of
Black Women Lawyers of New Jersey, the Association of Portuguese Speaking
Attorneys of New Jersey, the Caribbean Bar Association of New Jersey, the
Garden State Bar Association, the Haitian American Lawyers of New Jersey,
the Hispanic Bar Association of New Jersey, the Korean Bar Association of
New Jersey, the New Jersey Women Lawyers Association, the New Jersey
Muslim Lawyers Association, and the South Asian Bar Association of New
Jersey.
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constituent parts, service to County and/or Diversity
Bar Associations, the extent of practice in the State of
New Jersey, including but not limited to government
and corporate service, geographical balance, and the
goal of bringing into the Association's leadership
broad and diverse representation of all segments of the
Bar. Before nominating a candidate to any respective
position, the Nominating Committee shall consult with
the groups outlined elsewhere in these Bylaws, but
shall not accept endorsements for any candidate from
any group.

The Nominating Committee consists of fifteen members: one
presidential appointee; the immediate past president; the chair of the young
lawyers division; four section chairs, not to include the women in the
profession and minorities in the profession sections, two from the larger
sections and one each from the mid-size and smaller sections; two county
trustees from among those serving on the Board; the chair of the women in the
profession section or the chair of the minorities in the profession section,
alternating; two from underrepresented groups; and three elected by the
general membership.

JPAC is responsible for conducting "a confidential review of prospective
judicial and county prosecutor candidates and advises the Governor whether

the prospective candidates are qualified for appointment for those offices"

pursuant to a compact "established with the Governor." Members of JPAC are
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appointed by the president of the Association, who "shall consider the goal of
broad diverse representation of all segments of the Bar." There are thirty
members of JPAC: one from each county; the president, the president-elect
and the immediate past president; one chairperson; two vice-chairpersons, one
from South Jersey and one from North Jersey; and three at-large from
underrepresented groups.

Saadeh is an attorney licensed to practice law in New Jersey since 2010.
He maintains a general practice in Somerset County. He has been a member of
the Bar Association since he was in law school. Saadeh has been appointed to
serve on five different committees? and has been a member of twelve different
sections.? In addition, between 2019 and 2021, he served on the Board of
Trustees as the designated representative of the young lawyers' division. Since

his term of service ended, Saadeh has not pursued any other positions

2 Saadeh has served on two standing committees: the diversity and amicus
committees, and three special committees: the equity jurisprudence, appellate
practice, and continuing legal education committees.

3 Saadeh has been a member of the young lawyers' division, and the family
law, real property trust and estate, solo and small firm, minorities in the
profession, business law, criminal law, entertainment and arts law, federal
practice, intellectual property, international law, and labor and employment
law sections.
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potentially available to him on the Board of Trustees, the Nominating
Committee, or JPAC. Saadeh is a current member and past president of the
New Jersey Muslim Lawyers Association, one of the diversity bar associations
recognized by the Association. He describes himself as a Palestinian Muslim
American.

In his operative complaint filed in November 2021, Saadeh asserted
causes of action for unlawful discrimination and violation of his civil rights
based on race, color, national origin, age, sex, gender identity or expression,
affectional or sexual orientation, and disability, contrary to the LAD with
respect to the Bar Association's selection of at-large members of its Board of
Trustees, Nominating Committee, and JPAC.* Saadeh sought compensatory
and punitive damages; interest; costs of suit and investigation; attorney fees; a
declaration that the Bar Association has unlawfully discriminated against him
in violation of the LAD; and injunctive relief "restraining and enjoining
current, continued, and future violations" of the LAD, including: the vacating

of all "at-large" Trustee seats, as well as Nominating Committee and JPAC

4+ Saadeh filed his original complaint with a proposed order to show cause
seeking temporary restraints. The court signed the order to show cause but
denied temporary restraints. We denied Saadeh's motion for leave to appeal as
did our Supreme Court.
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positions filled in violation of the LAD, and prohibiting the Association from
filling those seats until it does so in compliance with the LAD; and compelling
the Bar Association to revise its designation of underrepresented groups so as
not to be in violation of the LAD.

The parties made early cross-motions for summary judgment, which
were denied by the court. In a written statement of reasons, the court found
there were material issues of fact precluding any finding that the Bar
Association was a place of public accommodation, that the Association's
designation of at-large seats on its Board of Trustees, Nominating Committee
and JPAC constituted an illegal quota system, and if so, whether reordering
those reserved seats in a manner Saadeh might find preferable would viol ate
the Association's "constitutionally protected right to freedom of expressive
association."

The Bar Association moved for reconsideration, and Saadeh sought
leave to appeal the denial of his summary judgment motion. Following our
denial of leave to appeal, Saadeh filed a cross-motion for reconsideration in
the trial court. The motion judge's retirement required the parties' cross-

motions for reconsideration to be heard by a different judge.
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Reviewing the prior ruling, the new judge noted the prior judge's
statement that he agreed with Saadeh's

position that "if the 'women only' label were removed
from the 'women only' Board of Trustees seat, women
would still be eligible to obtain said seat without
excluding others due to sex or gender, and all
consistent with the [Bar Association's] abstract, foggy
concept of diversity." This suggestion would likely
solve a lot of the issues that [Saadeh] alleges are
present within the [the Association], however it will
also violate [the Association's] constitutionally
protected right to freedom of expressive association.

The judge on reconsideration found that

[n]otwithstanding [that] finding, the original judge in
this matter, anomalously, denied the defendant's
motion for summary judgment. If this court finds that
the [prior orders on the summary judgment motions]
reflected erroneous rulings, then it is this court's
responsibility to correct that error. . . . As noted in
Lawson [v. Dewar, 468 N.J. Super. 128, 135 (App.
Div. 2021)], "[t]he polestar is always what is best for
the pending suit; it is better to risk giving offense to a
colleague than to allow a case to veer off course."

The new judge decided there were no fact issues in dispute and that
Saadeh was entitled to judgment as a matter of law. The judge found there
was no need to decide whether the Bar Association was a public
accommodation under N.J.S.A. 10:5-12(f)(1) because the LAD extends to

private clubs and associations under N.J.S.A. 10:5-12(f)(2), making it illegal
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for a "private club or association to directly or indirectly . . . deny to any . . .
club member . . . any of the . . . advantages . . . or privileges thereof, or to
discriminate against any member in the furnishing thereof" based on the
member's "race, creed, color, national origin, ancestry, marital status, civil
union status, domestic partnership status, pregnancy or breastfeeding, sex,
gender identity, or expression, affectional or sexual orientation, disability,
liability for service in the Armed Forces of the United States or nationality of
such person."

The judge concluded the Association's "program which has evolved into
the creation of 13 'at-large' leadership seats reserved exclusively for members
of underrepresented groups is [an illegal] quota system" because Saadeh, "a
Palestinian Muslim American attorney, [is] foreclosed from obtaining" any one
of the five seats on the Board of Trustees reserved for members of specific
identity groups and is not eligible for one of the other eight at-large seats on
the Board of Trustees, as well as one of the two at-large seats on the
Nominating Committee and the three at-large seats on JPAC without the
prerequisite of membership in a diversity bar association not required of

African American, Hispanic or Asian Pacific members, members of the
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LGBTQ+ community, women, members over the age of 70, or disabled
members.

The judge accepted Saadeh's position "that it is of no moment that 41
seats on the [Board of Trustees], 13 seats on the [Nominating Committee], and
27 seats on JPAC are not discriminatory," finding Saadeh "has been unlawfully
discriminated against by being excluded from eligibility (or 'automatic’
eligibility) for the 13 at-large leadership seats of the [Bar Association]." The
judge found "the issues in this case are centered only around those 13 at-large
seats, not the entire composition" of the Board of Trustees, the Nominating
Committee, and JPAC.

The judge rejected the Bar Association's claim that it has a First
Amendment right of expressive association to select a governing body of
leaders that is consistent with the Association's values based on the United
States Supreme Court's opinion in Dale, and, as a constitutional matter, the
LAD cannot be read to require the Association "to allow an unwanted
imbalance in racial, ethnic, or gender representation within its leadership
bodies where that imbalance expresses a message that is contrary to the

[Association's] values." The judge found Dale "inapposite . . . for the simple
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reason that Dale was about forced inclusion and this case is about forced
exclusion."

The judge further found that to adopt the Bar Association's argument on
the constitutional issue "would be tantamount to giving [it] carte blanche in
formulating any diversity program, because, regardless of whether that program
violated the NJLAD, it would be permissible because the [Bar Association's]
First Amendment right would always trump the NJLAD." "In other words, to
accept the [Association's] . . . argument would render the NJLAD meaningless."

The judge denied the Bar Association's motion for summary judgment
and granted Saadeh's cross-motion for summary judgment on liability and
ordered the case to trial on damages. Although denying immediate injunctive
relief, the judge granted prospective relief, ordering that as any of the thirteen
at-large seats on the Board of Trustees, the Nominating Committee or JPAC
became vacant, or were to be filled or re-filled by the Bar Association, "every
member in good standing . . . shall be eligible to apply."

The Bar Association moved for a stay, and Saadeh moved for
reconsideration of the judge's denial of immediate injunctive relief. Following
argument, the judge rendered an oral opinion and issued an order denying both

motions. We granted the Association's motion for leave to appeal and denied
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Saadeh's motion for leave to appeal from the order denying him immediate
injunctive relief. The Supreme Court likewise denied Saadeh's motion for
leave to appeal.

We review summary judgment using the same standard that governs the

trial court. C.V. by & through C.V. v. Waterford Twp. Bd. of Educ., 255 N.J.

289, 305 (2023). As the parties agreed on the material facts for purposes of
the motion, our task is limited to determining whether the trial court's ruling
on the law was correct. R. 4:46-2(c). Our review of legal issues is, of course,

de novo; we owe no deference to the trial court's interpretation of the law or its

application of the law to established facts. Sipko v. Koger, Inc., 251 N.J. 162,

179-80 (2022); Jeter v. Sam's Club, 250 N.J. 240, 251 (2022); Manalapan

Realty, LP v. Twp. Comm. of Manalapan, 140 N.J. 366, 378 (1995).

Relying on the United States Supreme Court's decision in Dale, the Bar
Association contends it has a First Amendment right of expressive association
to select a governing body of leaders that is consistent with the Association's
values. Therefore, as a constitutional matter the LAD cannot be read to
require the Association "to allow an unwanted imbalance in racial, ethnic, or
gender representation within its leadership bodies where that imbalance

expresses a message that is contrary to the [Association's] values."
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Saadeh responds that "stopping the [Association] from discriminating
does not violate its freedom of expressive association." He argues the Bar
Association has not identified any viewpoint it espouses, that enjoining the
Association from discriminating would not significantly burden its ability to
advocate its viewpoints, and that enjoining it from engaging in invidious
discrimination outweighs any burden imposed on its alleged associational
expression.

We granted leave to the Asian Pacific American Lawyers Association of
New Jersey, the Garden State Bar Association, the Hispanic Bar Association of
New Jersey, the New Jersey Women Lawyers Association, and the South
Asian Bar Association of New Jersey to appear and participate as amici
curiae.” See R. 1:13-9(a). Although amici did not weigh in on the
constitutional issue, they argue generally that the Bar Association's
"affirmative action plan" is necessary, effective, and lawful. They note that

although New Jersey is one of the most diverse states in the country, until

> Amici contend they "comprise and represent thousands of attorneys within
the State that identify as a member of a minority group" and that their
"organizations represent attorneys from backgrounds that have historically
been underrepresented in the legal profession, based upon gender, race,
background, language, and other similar characteristics.”" They represent that
their members "are actively engaged in the [Bar Association] as members and
as leaders, as well as within the broader legal community."
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2010 the Association's leadership "was white, straight, and male" and has
become significantly less so in recent years, "clearly evidencing the value and
benefit of the program."

Amici argue that racial and ethnic diversity in the legal profession is
critically important in demonstrating our laws are made and justice
administered for the benefit of all persons. They contend that "[w]ithout an
emphasis on diversity and inclusion, particularly among state bar associations,
it is unlikely . . . within any reasonable time frame" that the legal profession
will become more diverse. Amici maintain "ensuring the diversity of the State
Bar is critical to ensuring the legal community represents the experiences of its
members and meets the needs of New Jersey's citizens." Thus, they argue,
notwithstanding that the legal profession as a whole lags behind other
professions in minority representation, the Association's affirmative action
program "has resulted in greater leadership participation from
underrepresented groups and created a more representative bar association."

The First Amendment, U.S. Const. amend. I, applicable to the States
through the Fourteenth Amendment, U.S. Const. amend. XIV, prohibits the
States from making any law "abridging the freedom of speech . . . or the right

of the people peaceably to assemble, and to petition the Government for a
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redress of grievances." The First Amendment also protects conduct that is

inherently expressive. Rumsfeld v. Forum for Acad. & Inst'l Rights, Inc., 547

U.S. 47, 66 (2006).

The United States Supreme Court has held "[a]n individual's freedom to
speak, to worship, and to petition the government for the redress of grievances
could not be vigorously protected from interference by the State unless a

correlative freedom to engage in group effort toward those ends were not also

guaranteed." Roberts v. U.S. Jaycees, 468 U.S. 609, 622 (1984).

"Consequently . . . implicit in the right to engage in activities protected by the
First Amendment [is] a corresponding right to associate with others in pursuit
of a wide variety of political, social, economic, educational, religious, and
cultural ends." Ibid.

The Court has made clear that the freedom of association also implies a
freedom not to associate. Ibid. That is, "[t]he forced inclusion of an unwanted
person in a group infringes the group's freedom of expressive association if the
presence of that person affects in a significant way the group's ability to
advocate public or private viewpoints." Dale, 530 U.S. at 648.

The Court has recognized that "intrusion into the internal structure or

affairs of an association" can unconstitutionally burden its expressive
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associational right. Ibid.; Roberts, 468 U.S. at 622-23. It has also

acknowledged, however, that "the freedom of expressive association . . . is not
absolute" and can "be overridden 'by regulations adopted to serve compelling
state interests, unrelated to the suppression of ideas, that cannot be achieved
through means significantly less restrictive of associational freedoms.'" Dale,
530 U.S. at 648 (quoting Roberts, 468 U.S. at 623).

In Dale, our Supreme Court held the Boy Scouts of America is a place of
public accommodation under N.J.S.A. 10:5-12(f)(1); found its expulsion of
James Dale as an adult member and assistant scout master, after he had been
identified in the Star Ledger as "co-president of the Rutgers University
Lesbian/Gay Alliance," based on the Boy Scouts' policy of excluding openly
gay men and boys as members violated the LAD; and affirmed our holding that
although "the First Amendment protects Boy Scouts' goals and activities, . . .
the relationship between Boy Scouts' stated goals and Boy Scouts'
exclusionary practice was not significant enough to overcome the compelling

state interest in eradicating invidious discrimination." Dale v. Boy Scouts of

Am., 160 N.J. 562, 570-71, 578, 582 (1999), rev'd and remanded sub nom. Boy

Scouts of Am. v. Dale, 530 U.S. 640 (2000).
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Specifically, our Supreme Court held the LAD's public accommodation
provision did "not violate Boy Scouts' freedom of expressive association"
because it didn't "have a significant impact on Boy Scout members' ability to
associate with one another in pursuit of shared views." The Court found "Boy
Scout members do not associate for the purpose of disseminating the belief
that homosexuality is immoral." Id. at 612. Moreover, the Court found the
"Boy Scouts' litigation stance on homosexuality appear[ed] antithetical" to its
commitment "to a diverse and 'representative' membership." Id. at 617-18.
The Court concluded "that Dale's membership [did] not violate Boy Scouts'
right of expressive association because his inclusion would not 'affect in any
significant way [Boy Scouts'] existing members' ability to carry out their

various purposes.’ 1d. at 615 (quoting Bd. of Dirs. of Rotary Int'l v. Rotary

Club of Duarte, 481 U.S. 537, 548 (1987)).

In reversing our Supreme Court, the United States Supreme Court,
although noting "New Jersey's statutory definition of '[a] place of public
accommodation' is extremely broad," expressed no opinion on our Court's

finding that the Boy Scouts qualified as such.® Dale, 530 U.S. at 656-57. It

¢ Although an obvious state law question, the Supreme Court noted that
"[flour State Supreme Courts and one United States Court of Appeals have
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simply observed that "[a]s the definition of 'public accommodation' has
expanded from clearly commercial entities, such as restaurants, bars, and
hotels, to membership organizations such as the Boy Scouts, the potential for
conflict between state public accommodations laws and the First Amendment
rights of organizations has increased." Id. at 657.

The Court had no hesitation in concluding the Boy Scouts "engages in
'expressive association,' as "[t]he First Amendment's protection of expressive
association is not reserved for advocacy groups." Id. at 648. The Court found
the Boy Scouts' general mission of instilling values in its youth members "by
having its adult leaders spend time with the youth members, instructing and
engaging them in activities like camping, archery, and fishing" rendered it
"indisputable that an association that seeks to transmit such a system of values
engages in expressive activity." Id. at 649-50.

It disagreed with our Supreme Court that including Dale as an assistant
scoutmaster would have no significant impact on the Boy Scouts' ability to

express its "members' shared expressive purpose,” 160 N.J. at 615, which the

ruled that the Boy Scouts is not a place of public accommodation" and "[n]o
federal appellate court or state supreme court — except the New Jersey
Supreme Court in this case — has reached a contrary result." Dale, 530 U.S.
at 657 n.3.
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high Court termed the Boy Scouts' "desire to not 'promote homosexual conduct
as a legitimate form of behavior." 530 U.S. at 653. It held "associations do
not have to associate for the 'purpose’ of disseminating a certain message in
order to be entitled to the protections of the First Amendment. An association
must merely engage in expressive activity that could be impaired in order to be
entitled to protection." Id. at 655. And it rejected our Supreme Court's
criticism of the inconsistency in the Boy Scouts' exclusion of Dale based on
his sexual orientation and its professed commitment "to a diverse and
'representative’ membership," noting it's "not the role of the courts to reject a
group's expressed values because they disagree with those values or find them
internally inconsistent.” Id. at 650-51.

The Court instead instructed that the same deference courts give "to an
association's assertions regarding the nature of its expression," must also be
accorded "an association's view of what would impair its expression.” Id. at
653. The Court found "Dale's presence in the Boy Scouts would, at the very
least, force the organization to send a message, both to the youth members and
the world, that the Boy Scouts accepts homosexual conduct as a legitimate
form of behavior." Ibid. Putting the Boy Scouts' associational interest in

freedom of expression "on one side of the scale" and the State's interest in
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ending discrimination based on sexual orientation on the other, the Court
concluded "a state requirement that the Boy Scouts retain Dale as an assistant
scoutmaster would significantly burden the organization's right to oppose or
disfavor homosexual conduct," and "[t]he state interests embodied in New
Jersey's public accommodations law do not justify such a severe intrusion on
the Boy Scouts' rights to freedom of expressive association.”" Id. at 658-59.

Applying Dale to the undisputed facts in this record establishes beyond
peradventure that the Bar Association qualifies as an expressive association,
and that compelling it to end its practice of ensuring the presence of designated
underrepresented groups in its leadership would unconstitutionally infringe its
ability to advocate the value of diversity and inclusivity in the Association and
more broadly in the legal profession.

The record reflects the Association's many forms of public expression
and advocacy on matters of public concern, including the importance of
diversity within the Association, in the legal community, and in continuing

legal education. See Roberts, 468 U.S. at 626-27 (finding Jaycees' public

positions on diverse issues and regular engagement in variety of civic activities
"worthy of constitutional protection under the First Amendment"). Contrary to

Saadah's argument, the Bar Association also engages in expressive activity in
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determining the composition of its governing Board of Trustees and other
leadership bodies.

The Association's by-laws are explicit in requiring representation of a
cross-section of its membership on the Board of Trustees, the Nominating
Committee and JPAC. In addition to allocating slots to members representing
the county bar associations and a mix of sections, the by-laws also reserve
slots for members representing demographic groups historically
underrepresented in the Association's leadership, a consciously deliberate
choice expressing the Association's vision of diversity and inclusion in the
Association and in the broader legal community.

Given the Bar Association engages in expressive activity and that it does
so through its method for filling at-large seats on its Board of Trustees,
Nominating Committee and JPAC, we next consider whether compelling the
Association to alter or eliminate its inclusion program "would significantly
affect” the Association's "ability to advocate" its viewpoints. See Dale, 530
U.S. at 650.

As the Bar Association argues in its brief, its "message is clear"; it
"deeply values diversity in the legal profession," and it expresses that value in

the "intentional makeup" of the Board and Committees that lead the
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Association. The Bar Association's decades-long commitment to diversifying
its leadership, as established in the record, leaves no doubt about the sincerity
of its commitment. See id. at 651-53.

The Association maintains that forcing it to end its long-standing
practice for filling at-large seats runs "the risk, borne out by history," that
"underrepresented groups will not be guaranteed a seat at the table." It
contends that would undermine the Association's "expression of commitment
to promoting equal participation" within the Association and interfere with its
efforts "to maintain a leadership that models the very diversity it champions
publicly."

The Association argues "an unwanted imbalance in racial, ethnic, or
gender representation within its leadership bodies" would impair its
effectiveness as "a collective voice in matters of concern to the legal
profession" and force it "to send the undesired message that it no longer cares,
or cares as much, about diversity in general or about assuring access to
leadership positions for underrepresented groups in particular." As the
Supreme Court has commanded, we are obliged to "give deference to an
association's view of what would impair its expression.”" Id. at 653. "[T]he

choice of a speaker not to propound a particular point of view . . . is presumed
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to lie beyond the government's power to control." Hurley v. Irish-Am. Gay,

Lesbian & Bisexual Grp. of Bos., 515 U.S. 557, 575 (199)5).

As the Bar Association's commitment to the importance of diversity in
the legal profession has been much more a fixture of its private and public
expressions than the Boy Scouts' former views on homosexuality were in its
private and public messaging, we are satisfied the Association has established
that forcing it to alter its method of filling at-large positions in its leadership
would significantly burden its ability to express its views.

Having determined the Bar Association is an expressive organization
and that forcing it to end its method of guaranteeing the participation of
underrepresented demographic groups in its leadership "would significantly
affect its expression, we inquire whether the application of New Jersey's public
accommodations law to require"” that the Association end its method of filling
at-large seats on the Board of Trustees, Nominating Committee and JPAC
"runs afoul of [the Association's] freedom of expressive association." See
Dale, 530 U.S. at 656. The Third Circuit has characterized this analysis as a
weighing of the State's interests in applying its law against the association's

interests in freedom of expression. Pi Lambda Phi Fraternity, Inc. v. Univ. of

Pittsburgh, 229 F.3d 435, 442 (3d Cir. 2000).
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There is no question but that New Jersey has a compelling interest in
eliminating discrimination on the basis of race, color, national origin, sex,
gender identity or expression, affectional or sexual orientation, and disability
under its public accommodation and private association law.” See Dale, 530
U.S. at 659. But, as in Dale, that interest — an interest the Association
believes it is vindicating — does not justify the "severe intrusion" of
prohibiting the Association from expressing views protected by the First
Amendment — here, the value of demographic diversity in the legal profession
and in its own leadership. The Association cannot be forced to send the
message "that it no longer cares, or cares as much, about diversity in general or
about assuring access to leadership positions for underrepresented groups in
particular" by ending its practice of reserving thirteen of the ninety-four seats
on its Board of Trustees, Nominating Committee and JPAC for members who
are Hispanic/Latino/a/x, Asian/Pacific American, Black/African American,

members of the LGBTQ+ community, women, senior lawyers over seventy,

7 That is, all those bases for Saadeh's claims of discrimination with the
exception of age, which is not included in our public accommodation laws.
See C.V., 255 N.J. at 320 ("Although the LAD makes it 'unlawful' for an
employer to discriminate 'because of . . . age in employment,' N.J.S.A. 10:5-
12(a), there is no comparable prohibition on places of public
accommodation."); N.J.S.A. 10: 5-12(f)(1) and (2).
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attorneys with disabilities, or attorneys who are members of a diversity bar
association recognized by the Association. See Hurley, 515 U.S. at 575.

The judge on reconsideration deemed Dale inapposite, because "Dale
was about forced inclusion and this case is about forced exclusion." But
Saadeh, like Dale, is complaining about exclusion — Dale from membership in
the Boy Scouts and Saadeh from leadership in the Bar Association. As Saadeh
writes in his brief, he "is not eligible or automatically eligible for the 13 seats
at issue" based on his identity, just as Dale was not eligible for membership in
the Boy Scouts based on his. Dale is, without question, controlling here, and
Saadeh's — and the trial court's — efforts to distinguish it are
indistinguishable from the arguments the Supreme Court rejected in that case
and we've rejected in this one.

Saadeh has a different vision of a diverse leadership for the Association,
and he objects to the Association's vision because, among other reasons, it
does not take him, someone "indisputably diverse" into account. Although
arguing that "[a]ffirmative action plans have never been found to excuse
discrimination committed by places of public accommodation, nor could they,"
he claims "[w]here the [Association] has gone awry is [in] refusing to address

its historically discriminatory seats." He maintains the Association "must
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examine why those seats have historically been discriminatory, address the
causes of the problem, and implement and execute a plan to solve it
considering the causes." Doing so, he maintains, would enable the Association
"to determine an actual factual predicate to underpin an actual affirmative
action" program.

In ascertaining the groups it believes are underrepresented in its
leadership, the Association does not consider members from the Middle East
generally or members of Palestinian origin specifically, nor does it consider
religion, notwithstanding that national origin and religion are both protected
categories under the LAD. The Association is selective as to the categories it
considers to be underrepresented in its leadership and values for inclusion in
its at-large seats. Thus, although the Association refers to its program as one
of expressive inclusion, it is, by design, also a form of expressive exclusion
recognized in Dale.

As both Saadeh and the judge on reconsideration concede, expressive

exclusion is not the Association's intent.® It is, however, the inevitable effect

8 In his opinion on reconsideration, the judge stated "no one suggests, and it
would be absurd for anyone to even intimate on this record, that the
Association took steps to expressly exclude Palestinian Muslim lawyers from
leadership seats." And Saadeh acknowledges that the Association "never
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of how the Association defines underrepresentation and inclusion, at least for
its at-large seats. And it is the expression to which Saadeh objects.

Whether viewed as a policy of inclusion or exclusion, however, through
its "intentional makeup" of its Board of Trustees, Nominating Committee and
JPAC, the Association is expressing its view as to the meaning of the diversity
and inclusion it champions. Applying the public accommodations provision of
the LAD to compel the Association to abandon its method of selecting its at-
large seats significantly burdens its right to oppose a leadership that doesn't
guarantee underrepresented groups, as it defines them, "a seat at the table."

It is not for this court to approve or disapprove of the Association's view
of diversity or how best to attain it within its leadership. See Dale, 530 U.S. at
661. "[P]ublic or judicial disapproval of a tenet of an organization's
expression does not justify the State's efforts to compel the organization to
accept members where such expression would derogate from the Association's
expressive message." Ibid. As the Supreme Court has unequivocally held,

"[w]hile the law is free to promote all sorts of conduct in place of harmful

expressed that [he] is unwanted in the 13 seats at issue even though he is not
eligible or automatically eligible for them while others are." He also maintains
that "[w]ithout such an expression [of intentional exclusion], allowing [him] to
obtain said 13 seats cannot violate the [Association's] freedom of expressive
association," a statement with which we disagree.
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behavior, it is not free to interfere with speech for no better reason than
promoting an approved message or discouraging a disfavored one, however
enlightened either purpose may strike the government." Ibid. (quoting Hurley,
515 U.S. at 579).

We close with a word as to why we have elected not to address whether
the Association's method for filling at-large seats in its leadership is a valid
affirmative action program under the LAD as the Association asserts, or an
illegal quota system in violation of the LAD as Saadeh maintains, in favor of

resolving this case based on First Amendment grounds. See Facebook, Inc. v.

State, 254 N.J. 329, 362 (2023) (noting the general rule of avoiding
constitutional questions if a case can be resolved on another basis). We've
resolved the case on the constitutional question because we can do so based on
well-established precedent whereas the LAD issue is novel with little to guide
our inquiry.

As the first judge to address this matter in the trial court noted, there is
very little law in the area of affirmative action programs involving private,
not-for-profit associations such as the Bar Association, in contrast to the well-

established precedent in employment under Title VII, see United Steelworkers

v. Weber, 443 U.S. 193, 197, 208 (1979), and the evolving precedent in higher
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education under the Equal Protection Clause of the Fourteenth Amendment,

see Students for Fair Admissions, Inc. v. President & Fellows of Harvard

College, 600 U.S. 181 (2023), neither, in our view, a particularly good fit for

analyzing the Association's program in this case. Cf. Sauter v. Colts Neck

Volunteer Fire Co. No. 2, 451 N.J. Super. 581, 583 (App. Div. 2017) (holding

firefighter voted out of membership in volunteer fire company not entitled to
the protections of the Conscientious Employee Protection Act, N.J.S.A. 34:19-

1 to -14).

Indeed, the only case the parties cited to us, Doe v. Kamehameha
Schools, 470 F.3d 827 (9th Cir. 2006), involving an affirmative action plan
employed by a purely private non-profit entity, albeit a school, was written
almost twenty years ago and resulted in six separate opinions from the Ninth
Circuit sitting en banc. Saadeh's claim that "[a]ffirmative action plans have
never been found to excuse discrimination committed by places of public
accommodation, nor could they," ignores Chief Justice Rehnquist's observation
in Dale that "[a]s the definition of 'public accommodation' has expanded from
clearly commercial entities, such as restaurants, bars, and hotels, to

membership organizations such as the Boy Scouts, the potential for conflict
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between state public accommodations laws and the First Amendment rights of
organizations has increased." 530 U.S. at 657.

We conclude that notwithstanding the LAD's prohibitions against
discrimination in places of public accommodation and private associations, the
Bar Association has a First Amendment right of expressive association that
permits it to select the membership of its governing bodies through intentional
inclusion of specified underrepresented groups, in furtherance of the
ideological position it expresses in numerous ways: that it is necessary and
beneficial to promote diversity and inclusion in New Jersey's legal profession.
An exploration of the contours of a valid affirmative action program in a
purely private, non-profit organization under the LAD will have to await a
case in which applying the LAD will not trench on the organization's First
Amendment expressive associational rights.

We reverse the order entering partial summary judgment on liability for
Saadeh, dissolve the prospective injunction entered against the Bar
Association, and remand for entry of summary judgment in favor of the
Association dismissing the complaint in its entirety with prejudice. We do not

retain jurisdiction. el i i e

IS 8 true copy of the ongnal on
fe n my offce a
Reversed and remanded. _ ‘\\\/
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Judge of the Superior Court of New Jersey, New Brunswick, New Jersey, July 2020 —
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Appointed to the bench by the Hon. Philip D. Murphy to serve as a Superior Court
Judge. Assigned to the Chancery Division, Family, Middlesex County. Preside over family
law matters, including all aspects of divorce: motion practice, dissolution, equitable
distribution, custody and parenting time; all aspects of non-dissolution matters and domestic
violence matters.

Greenbaum, Rowe, Smith & Davis LLP, Woodbridge, New Jersey
Associate, 1990-1998, Partner, 1999 — July 2020.
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matrimonial, chancery litigation, and alternative dispute resolution. Significant experience in
handling contract and partnership disputes, actions involving closely held companies,
oppressed minority shareholder litigation, hiring and termination of senior employees, non-
compete issues, and other “business divorce” matters. Represented professionals including
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individuals, including matters requiring sophisticated business valuations. Appointed by the
Court to serve as Guardian ad litem, Receiver, Special Fiscal Agent, Ombudsman, Arbitrator,
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Handled all aspects of motions filed in the General Equity and Probate parts of the
Superior Court. Prepared research memoranda and drafted opinions to assist Court.
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State of New Jersey, the United States District Court for the District of New Jersey, and
the United States Court of Appeals for the Third Circuit.
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Mount Holyoke College, South Hadley, MA. A.B. 1982, Cum Laude
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Sponsor: New Jersey State Bar Association Annual Meeting, May 2015
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Thomas H. Prol practices business and litigation strategy with a focus on environmental, land use,
and redevelopment law at Sills Cummis & Gross P.C. He is admitted in New Jersey and New York
and before numerous federal courts. Mr. Prol is a member of the American Bar Association Board of
Governors and House of Delegates, a Fellow of the American Bar Foundation, a Life Fellow of the
National Conference of Bar Presidents, and a trustee of the Monmouth Bar Association. On June 14,
2023, Governor Phil Murphy appointed Mr. Prol as Chair of the New Jersey Election Law
Enforcement Commission (ELEC), the state’s “fiscal watchdog” agency that oversees election
financing integrity in the Garden State.

Mr. Prol is a Past President of the New Jersey State Bar Association (“NJSBA”), serving as NJSBA’s
first openly gay leader in 2016-2017. Holding Juris Doctorate and Master of Public Health degrees, in
March 2020, the NJSBA called him back to service to oversee its Pandemic Task Force, leading the
effort to fashion a roadmap to address the impact of the COVID-19 pandemic on the legal
profession.

Throughout his legal career, Mr. Prol has been a vocal advocate on issues of equity and access to
justice. He co-drafted New Jersey’s “Marriage Equality” legislation which revised the State’s
marriage law to provide equality for all committed couples, regardless of gender, and was signed into
law by Governor Murphy on January 10, 2022. As a founding and current executive board member
of Garden State Equality, New Jersey’s largest LGBTQ education and advocacy organization, Mr.
Prol has championed marriage equality and civil rights for over two decades. He previously served
as vice chair of the National Lesbian and Gay Law Association (now the National LGBT Bar
Association) and director of the LGBT Bar Association of Greater New York in 1999-2000. He was an
advocate for and argued the defense of the New Jersey Criminal Justice Reform Act and the New
Jersey Anti-Bullying Act.

Mr. Prol has appeared and has authored/co-authored numerous briefs over the past two decades
before the New Jersey Supreme and Superior Courts, New Jersey Council on Local Mandates, and
the U.S. Third Circuit Court of Appeals. He is a lecturer for the N.J. Institute for Continuing Legal
Education and Practising Law Institute and specializes in parliamentary procedure.

Mr. Prol is General Counsel to the Municipal Clerks’ Association of New Jersey and Special
Environmental Counsel to the Sussex County Municipal Utilities Authority. He previously served as
an adjunct professor at Seton Hall University School of Law where he taught Constitutional issues
related to gender and sexual orientation, and at New York Law School where he taught legal writing
and appellate advocacy. Mr. Prol was Associate General Counsel and Agency Chief Contracting



Officer for New York City’s Department of Consumer Affairs. Prior to practicing law, Mr. Prol was an
environmental scientist and enforcement officer for the U.S. Environmental Protection Agency and
served two years as a volunteer in the U.S. Peace Corps in Nepal. Mr. Prol has also held externships
with the U.S. Attorney’s Office (E.D.N.Y.), the New York City Commission on Human Rights, CNN and
The Carter Presidential Center.
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Gannett Satellite Info. Network, LLC v. Twp. of Neptune, 2023 N.J. LEXIS 650 (June 20,
2023) (represented amicus curiae Municipal Clerks Association of New Jersey)
June 20, 2023

Vernon Twp. & Vernon Twp. Mun. Utils. Auth. v. Sussex Cty. Mun. Utils. Auth., 2023 N.J.
Super. Unpub. LEXIS 217 (App. Div. Feb. 16, 2023)
February 16, 2023
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New Jersey Legal Awards 2024: Sills Cummis' Thomas Prol Named Attorney of the Year
October 30, 2024

Sills Cummis’ Thomas H. Prol Elected to the American Bar Association Board of Governors
August 7, 2024
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February 4, 2025

Advocating for Equality: Thomas Prol on LGBTQ+ Rights and Legal Triumphs
Podcast: Dimensions of Diversity
January 8, 2025

Lessons in Mediation & Negotiation: Attorneys' Reflections on Jimmy Carter
Daily Business Review
December 30, 2024

Attorney of the Year Finalist: Thomas Prol Building Bridges, Inspiring Others
New Jersey Law Journal
October 22, 2024

Sills Cummis Recognized Across Eight New Jersey Law Journal Legal Awards Categories
New Jersey Law Journal
August 29, 2024

Five LGBTQ+ Changemakers Are Leading the Charge in New Jersey
Jersey’s Best
June 11, 2024

Presentations ©

2025 New Jersey State Bar Association Virtual Spring Conference
Obergefell 10 Years Later

New Jersey State Bar Association

March 18, 2025

New Jersey Basic CLE Marathon 2025
Practising Law Institute
March 17, 2025

2025 Family Law Symposium
The Obergefell Decision Ten Years Out - How Equal Is Equal



New Jersey Institute for Continuing Legal Education
January 24, 2025

What You Should Know About the NJ Election Law Enforcement Commission
C. Willard Heckel Inn of Court and Rutgers Institute for Professional Education
May 22, 2024

2024 New Jersey State Bar Association Annual Meeting and Convention

Climate Change and Vulnerable Communities — An Insightful Discussion of Our Changing
Weather and its Impact on Minority Communities

New Jersey State Bar Association

May 15, 2024

New Jersey Basic CLE Marathon 2024
Practising Law Institute
March 18, 2024
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Garden State Equality v. Dow Changed New Jersey Law Even Beyond LGBTQ+ Couples
and Families

Garden State Equality

October 21, 2023

Op-Ed - Unbending the Moral Arc: Dismantling the 'Capacious' 14th Amendment Protection
of LGBT Rights

New Jersey Law Journal

July 18, 2022

Fulfilling the Promise of the Civil Rights Movement with Environmental Justice
New Jersey Lawyer
June 1, 2022

Op-Ed - Giving Credit Where Credit Is Due on Marriage Equality in New Jersey
New Jersey Law Journal
May 2, 2022

Op-Ed - 'God, Gays & Guns' Are Back in New Jersey Gubernatorial Politics
New Jersey Law Journal
September 27, 2021

Op-Ed - Attorney General Apologizes for Past Law Enforcement Persecution of LGBTQ
Community

New Jersey Law Journal

July 5, 2021



NJDCA Issues Guidelines Clearing the Way for Virtual Zoning & Planning Board Hearings
Land Use/Real Estate
April 3, 2020
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Selected for inclusion in:

Chambers USA: America’s Leading Lawyers for Business® 2023-2024, New Jersey
Environment

The Best Lawyers in America® 2021-2025, Environmental Law; Litigation - Environmental;
Land Use and Zoning Law; Real Estate Law

New Jersey Super Lawyers® 2012, 2014-2019, 2021-2025, Environmental; Business
Litigation; Land Use/Zoning; Business/Corporate

New Jersey Super Lawyers® "Rising Stars" 2011, Environmental; Government Contracts;
General Litigation

ROI-NJ* "ROI Influencers: Diversity & Inclusion" 2021-2022

ROI-NJ* "ROI Influencers: Leading Figures in New Jersey’s LGBTQ+ Community" 2023
ROI-NJ* "ROI Influencers: Power List" 2023-2025

NJBIZ®* "Leaders in Law" 2021

New Jersey Law Journal® "Attorney of the Year" 2024

New Jersey Law Journal®* "Attorney of the Year" Finalist 2017

New Jersey Law Journal® "Diverse Attorneys of the Year" 2015

New Jersey Law Journal® "40 Under 40" 2006

Received Friend of the Municipal Clerk Award from the Municipal Clerks’ Association of
New Jersey in 2024.

Received Amicus Curiae Award from the New Jersey State Bar Association in 2010, 2012,
2014-2017 and 2023.

Received Advocacy Award from the New Jersey State Bar Association in 2023.
Included on the Insider NJ "Insider OUT 100: LGBT Power List" in 2018-2024.

Received Mel Narol Award from the New Jersey State Bar Association in 2018 for
leadership and advocacy by spearheading inclusion and making strides for women and



minority lawyers.

Received Professional Lawyer of the Year Award, as selected by the New Jersey
Commission of Professionalism in the Law and the Sussex County Bar Association, in 2018.

Received Young Lawyer of the Year Award from the New Jersey State Bar Association in
2004.

* See Award Methodology. No aspect of this advertisement has been approved by the
Supreme Court of New Jersey.
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Life Fellow, American Bar Foundation

Member, American Bar Association

Governor, Board of Governors (2024-present)
Member, Finance Committee (2024-present)
Delegate, House of Delegates (2015-present)
Commissioner, Sexual Orientation and Gender Identity Commission (2021-2024)
Member, Coalition on Racial and Ethnic Justice (2016-2019)
Member, Environmental Law Section (1999-2002, 2006-present)
Second Circuit Governor, ABA Law Student Division (1999-2001)

Member, New Jersey State Bar Association

President (2016-2017)

President-elect (2015-2016)

First Vice President (2014 -2015)

Second Vice President (2013-2014)

Treasurer (2012-2013)

Secretary (2011-2012)

Trustee (2007-2011)

Chair, Pandemic Task Force (2020)

Member, Finance and Operations Committees (2007-present)
Member, Amicus Committee (2008-present)

Co-Chair, Legislative Committee (2020-present)

Member, Legislative Committee (2007-2013)

Member, Membership and Public Relations Committee (2009-2013)

Member, Essex County Bar Association

Member, Monmouth County Bar Association

Member, Sussex County Bar Association

Member, New Jersey Lawyer’s Assistance Program (2016-present)

Life Fellow, National Conference of Bar Presidents



Trustee, American Bar Association Fund for Justice and Education (2024-present)

Trustee, The National Judicial College Corporation (2024-present)

Trustee, New Jersey State Bar Foundation (2016-2019)

Member, New Jersey Supreme Court Board on Mandatory CLE (2011-2016)

Member, New Jersey Supreme Court Ad Hoc Committee on Law Firm Trade Names (2013)

Chair, New Jersey Election Law Enforcement Commission, appointed by Governor Phil
Murphy

Attorney Mentor, New Jersey Law and Education Empowerment Project (NJ LEEP) (2017-
2018)

Member, NAIOP NJ
Executive Leadership, Garden State Equality

Education

J.D., New York Law School
M.P.H., Emory University
B.A., Emory University
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