Ethical Considerations in Construction Contracts, Mediation and Arbitration
Dispute Resolution Track (Studio 4)

This program is sponsored by the Construction Law Section. The panel will delve into the
ethical considerations involved in negotiating construction contracts and will explore how
adherence to ethical standards can impact both sides of a negotiation. The panel will also
involve those same considerations in the context of mediation and arbitration.
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Session Overview

Focus: Exploring ethics in construction contract negotiations
Relevance to attorneys, contractors, and owners

Practical insights and real-world examples




Speakers




Session Goals

Explore how ethics apply in construction negotiations

. Address reconciling ethical obligations with zealous client
advocacy




Defining Ethics in Construction Negotiations

. What does “ethical” mean to attorneys, contractors, and owners?
Importance of integrity and professional responsibility

. ABA Model Rule relevance




Advocacy vs. Ethics

Zealous representation vs. ethical limits
Strategies for staying within boundaries

Maintaining professionalism under pressure




Transparency in Negotiation

. What should be disclosed?
. When does transparency support or hurt negotiations?

Building trust without compromising position




Deception vs. Ethical Tactics

. Withholding info: strategic or unethical?
Gray areas and risk management

Ethical implications for all stakeholders




Profit vs. Ethics

Is maximizing profit at the owner’s expense ethical?
Balancing business interests with fairness

Owner and contractor perspectives




Real-World Case Study #1: Hidden Contract Revisions

Party alters AIA form without highlighting changes
Ethical Question: Who has the duty to disclose or review?

Answer: Both parties have ethical duties to conduct due diligence

and ensure transparency -y
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Real-World Case Study #2: Scrivener’s Error

Agreed-upon change left out of signed contract

One party refuses to correct it for personal gain

Ethical Stance: Exploiting an error is unethical; good faith requires
correction

11



Construction Ethics at the Bidding Stage

Ethical contractor behavior supports owner interests

Contracts are trust-building tools
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Unethical Bidding Practices

1. Bid Shopping
Post-award cost-cutting via underbidding subs
Violates ASPE Canon 5: Fair and equitable pricing
2. Bid Peddling
Subs lower their bids to win work after award

. Violates ASPE Canon 7: Breach of ethical standards
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Unethical Bidding Practices (Cont'd)

3. Bid Rigging
Collusion among bidders to defraud owner
Violates ASPE Canon 8: No conspiracy

4. Buy Out Tactic
Ethical when used fairly

Becomes unethical when paired with shopping/peddling/rigging
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Front Loading

Overloading profits in initial billing
Illegal on most public projects
Unethical when misleading owners

Best Practice: Use “Mobilization” line item appropriately
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Construction Ethics at the Claim Submission Stage

The New Jersey False Claims Act

NJSA 2A:32C-1 et seq. (2007)
Modeled after Federal False Claims Act-31 USC § 3729

Civil Penalties (per Federal FCA)
-----“ \\‘

. Treble Damages

Does Not Preclude other Remedies
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NJ False Claims Act Violations

Knowingly:
Presents False or Fraudulent Claim

Makes or Uses False Record or Statement to Obtain Payment of
False or Fraudulent Claim or Avoid an Obligation to Pay the State

Conspires to Defraud the State by Getting a False Claim Allowed
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Negotiation Ethics

Misrepresenting, Misleading and Failing to Disclose
Have a Good Faith Basis for your Position
Your Reputation is Everything

Remember the Big Picture
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Importance of an ADR Clause

* Provides for effectual dispute resolution before or as an alternative to
litigation.

* Provides a guide to solving disputes during the ADR process.

* Cost-and-time effective procedures.

19



AAA ClauseBuilder and ClauseBuilder Al
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Ethical Issues For Counsel In ADR

RPC 3.3 - Candor Toward Tribunal

Tribunal - a court, arbitrator or other body acting in an
adjudicative capacity

RPC 3.4 - Fairness to Opposition
RPC 3.5 - Impartiality and Decorum

No Ex-parte Communication
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Ethical Issues For Counsel In ADR

RPC 4.1 Truthfulness in Statements to Others
Shall not knowingly make a false statement of material fact or law

Shall not knowingly fail to disclose a material fact when necessary to avoid
criminal or fraudulent act

But SEE: Reporter’s Notes for ABA Model Rules

General Conventions in Negotiation, Estimates of Price, Value, and
“Acceptable Settlement” ordinarily not taken as statements of fact...
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NEW - AAA Construction Rules

In effect as of March 1, 2024

R-45 establishes that the AAA and arbitrators must maintain confidentiality of all matters
relating to the arbitration or award, unless otherwise required by law, court order, or the
parties’ agreement.

R-7 removes the 90 day deadline and requires that requests for consolidation or joinder must
now be filed before the Merits Arbitrator appointment is confirmed. Post-appointment

requests require a showing of good cause and prejudice.

R-15 states that party-appointed arbitrators must be on the AAA National Roster unless the
parties agree otherwise or the AAA determines that the roster does not have the requested
expertise.

R-52 allows arbitrators to now clarify or modify awards, but cannot reconsider the merits.

R-60 establishes that arbitrators may impose sanctions on their own initiative, provided the
party against whom sanctions are imposed has an opportunity to respond.
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AAA Discovery Best Practices and eDiscovery

Considerations

Goals: time efficiency and streamlining the process, cost reduction, and
fairness/transparency.

Limit Scope of Discovery
Early Identification of Issues
Set Deadlines and Limits
Discovery Conferences
Proportionality

Data Preservation
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Ethical Concerns As Neutral In ADR

Selection and Appointment
Disclosure of Relationships
Conduct of the Proceedings
Competence

Quality of the Process

Legal Implications of Actions
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Ethics in Mediation

Candor about weak positions
Can honestly lead to better resolutions?

. When does aggressive posture become misconduct?

\\\\,’”‘i
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Ethics In The Conduct Of The Mediation

Principals of Party Self-Determination
Impartiality
Maintain Confidentiality*
Overall and regarding a Caucus
Quality of the Process
Competence
Future Relationships with a Party

* Different Standards
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Ethics In The Conduct Of The Arbitration

Uphold Integrity and Fairness

Avoid Impropriety and Appearance thereof in Communications
w/Parties

Conduct Fairly and Diligently
Just, Independent, Deliberate Decisions

Faithful to Relationship of Trust and Confidence
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Key ABA Model Rules (Condensed Summary)

1. Competence (Rule 1.1): Knowledge & Preparation

2. Client Objectives (Rule 1.2): Client-Driven Goals

3. Truthfulness (Rule 4.1): No False Statements or Omissions
4. Candor (Rule 3.3): Correct False Evidence

5. Candid Advice (Rule 2.1): Legal + Moral Guidance

6. Misrepresentation in Negotiation (Op. 06-439): “Puffing” vs.
Material Facts
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Standards Of Conduct For Neutrals

. AAA, JAMS, CPR and Others

Codes of Ethics for Arbitrators

ABA, AAA, ACR

Model Standards of Conduct for Mediators
New Jersey Courts

Standards of Conduct for Mediators in Court-Connected
Programs
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Final Thoughts

Ethics are integral to building long-term relationships
Legal rules provide guidance — but moral judgement matters too

Encourage open dialogue, transparency, professionalism
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Questions
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Contact Information

Jacqueline Greenberg Vogt Richard H. Steen, LLC
Mandelbaum Barrett PC Attorneys at Law
Roseland, N.J. Princeton, N.J.
jvogt@mblawfirm.com Ricksteen@adrlawfirm.com

Jacqueline Vega Cintron
Vice President at American Arbitration
New York, N.Y.
Vegal@adr.org
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Thank You
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May 14, 2025

Ethical Considerations in Construction Contracts, Mediation and Arbitration

Richard H. Steen, Attorneys at Law, LLC
Princeton, New Jersey

Email: ricksteen(@adrlawfirm.com Tel: (609) 895-0071

Whether engaged initially in drafting and negotiating construction contracts, preparing, defending
and negotiating construction claims, or presenting construction disputes in mediation or arbitration
proceedings, an attorneys ethical obligations need to be understood. Ethical considerations arise
from the initial engagement with the client through the entire representation.

Some questions include who is the party engaging you and for what purpose — is there an
unrepresented party — is your role as an attorney or a neutral? Each of these topics is presented in
this paper.

Client Engagement and Authority

The engagement as counsel for a client includes addressing a number of preliminary items
including identifying the scope of the representation, defining the terms of the engagement and
determining that there are no conflict of interest issues.

The Rules of Professional Conduct applicable to New Jersey Attorneys provide guidance
and requirements in a number of these areas.

RPC 1.2 Scope of Representation and Allocation of Authority Between Client and Lawyer

(a) A lawyer shall abide by a client's decisions concerning the scope and objectives of
representation, subject to paragraphs (c) and (d), and as required by RPC 1.4 shall consult with the
client about the means to pursue them. A lawyer may take such action on behalf of the client as is
impliedly authorized to carry out the representation. A lawyer shall abide by a client's decision
whether to settle a matter. In a criminal case, the lawyer shall consult with the client and, following
consultation, shall abide by the client's decision on the plea to be entered, jury trial, and whether
the client will testify.



(b) A lawyer's representation of a client, including representation by appointment, does not
constitute an endorsement of the client's political, economic, social or moral views or activities.

(c) A lawyer may limit the scope of the representation if the limitation is reasonable under
the circumstances and the client gives informed consent.

(d) A lawyer shall not counsel or assist a client in conduct that the lawyer knows is illegal,
criminal or fraudulent, or in the preparation of a written instrument containing terms the lawyer
knows are expressly prohibited by law, but a lawyer may counsel or assist a client in a good faith
effort to determine the validity, scope, meaning or application of the law.

A lawyer may counsel a client regarding New Jersey’s medical marijuana laws and assist
the client to engage in conduct that the lawyer reasonably believes is authorized by those laws.
The lawyer shall also advise the client regarding related federal law and policy.

RPC 1.7 Conflict of Interest: General Rule

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if:
(1) the representation of one client will be directly adverse to another client; or (2) there is a
significant risk that the representation of one or more clients will be materially limited by the
lawyer's responsibilities to another client, a former client, or a third person or by a personal interest
of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a
lawyer may represent a client if: (1) each affected client gives informed consent, confirmed in
writing, after full disclosure and consultation, provided, however, that a public entity cannot
consent to any such representation. When the lawyer represents multiple clients in a single matter,
the consultation shall include an explanation of the common representation and the advantages and
risks involved; (2) the lawyer reasonably believes that the lawyer will be able to provide competent
and diligent representation to each affected client; (3) the representation is not prohibited by law;
and (4) the representation does not involve the assertion of a claim by one client against another
client represented by the lawyer in the same litigation or other proceeding before a tribunal.

RPC 1.8 Conflict of Interest: Current Clients; Specific Rules

(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire
an ownership, possessory, security or other pecuniary interest adverse to a client unless: (1)
the transaction and terms in which the lawyer acquires the interest are fair and reasonable to
the client and are fully disclosed and transmitted in writing to the client in a manner that can
be understood by the client; 11 (2) the client is advised in writing of the desirability of seeking
and is given a reasonable opportunity to seek the advice of independent legal counsel of the
client's choice concerning the transaction; and (3) the client gives informed consent, in a
writing signed by the client, to the essential terms of the transaction and the lawyer's role in
the transaction, including whether the lawyer is representing the client in the transaction.



(b) Except as permitted or required by these rules, a lawyer shall not use information
relating to representation of a client to the disadvantage of the client unless the client after full
disclosure and consultation, gives informed consent.

(c) A lawyer shall not solicit any substantial gift from a client, including a testamentary
gift, or prepare on behalf of a client an instrument giving the lawyer or a person related to the
lawyer any substantial gift unless the lawyer or other recipient of the gift is related to the client.
For purposes of this paragraph, related persons include a spouse, child, grandchild, parent,
grandparent, or other relative or individual with whom the lawyer or the client maintains a
close, familial relationship.

(d) Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate
an agreement giving the lawyer literary or media rights to a portrayal or account based in
substantial part on information relating to the representation.

(e) A lawyer shall not provide financial assistance to a client in connection with pending
or contemplated litigation, except that: (1) a lawyer may advance court costs and expenses of
litigation, the repayment of which may be contingent on the outcome of the matter; and (2) a
lawyer representing an indigent client may pay court costs and expenses of litigation on behalf
of the client; and (3) a legal services or public interest organization, a law school clinical or
pro bono program, or an attorney providing qualifying pro bono service as defined in R. 1:21-
11(a), may provide financial assistance to indigent clients whom the organization, program, or
attorney is representing without fee.

(f) A lawyer shall not accept compensation for representing a client from one other than
the client unless: (1) the client gives informed consent; (2) there is no interference with the
lawyer's independence of professional judgment or with the lawyer-client relationship; and (3)
information relating to representation of a client is protected as required by RPC 1.6. 12

(g) A lawyer who represents two or more clients shall not participate in making an
aggregate settlement of the claims of or against the clients, or in a criminal case an aggregated
agreement as to guilty or no contest pleas, unless each client gives informed consent after a
consultation that shall include disclosure of the existence and nature of all the claims or pleas
involved and of the participation of each person in the settlement.

(h) A lawyer shall not: (1) make an agreement prospectively limiting the lawyer's liability
to a client for malpractice unless the client fails to act in accordance with the lawyer's advice
and the lawyer nevertheless continues to represent the client at the client's request.
Notwithstanding the existence of those two conditions, the lawyer shall not make such an
agreement unless permitted by law and the client is independently represented in making the
agreement; or (2) settle a claim or potential claim for such liability with an unrepresented client
or former client unless that person is advised in writing of the desirability of seeking and is
given a reasonable opportunity to seek the advice of independent legal counsel in connection
therewith.



(1) A lawyer shall not acquire a proprietary interest in the cause of action or subject matter
of litigation the lawyer is conducting for a client, except that the lawyer may: (1) acquire a lien
granted by law to secure the lawyer's fee or expenses, (2) contract with a client for a reasonable
contingent fee in a civil case.

(j) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a)
through (i) that applies to any one of them shall apply to all of them.

(k) A lawyer employed by a public entity, either as a lawyer or in some other role, shall
not undertake the representation of another client if the representation presents a substantial
risk that the lawyer's responsibilities to the public entity would limit the lawyer's ability to
provide independent advice or diligent and competent representation to either the public entity
or the client. (1) A public entity cannot consent to a representation otherwise prohibited by this
Rule.

The conflict of interest provisions extend to related entities of the corporate client you are
representing, and due diligence is required to clear any relationships.

When representing an organization or corporate client, RPC 1.13 defines the client and the scope
of representation.

RPC 1.13 Organization as the Client

(a) A lawyer employed or retained to represent an organization represents the organization
as distinct from its directors, officers, employees, members, shareholders or other constituents. For
the purposes of RPC 4.2 and 4.3, however, the organization's lawyer shall be deemed to represent
not only the organizational entity but also the members of its litigation control group. Members of
the litigation control group shall be deemed to include current agents and employees responsible
for, or significantly involved in, the determination of the organization's legal position in the matter
whether or not in litigation, provided, however, that "significant involvement" requires
involvement greater, and other than, the supplying of factual information or data respecting the
matter. Former agents and employees who were members of the litigation control group shall
presumptively be deemed to be represented in the matter by the organization's lawyer but may at
any time disavow said representation.

(b) If a lawyer for an organization knows that an officer, employee or other person
associated with the organization is engaged in action, intends to act or refuses to act in a matter
related to the representation that is a violation of a legal obligation to the organization, or a
violation of law which reasonably might be imputed to the organization, and is likely to result in
substantial injury to the organization, the lawyer shall proceed as is reasonably necessary in the
best interest of the organization. In determining how to proceed, the lawyer shall give due
consideration to the seriousness of the violation and its consequences, the scope and nature of the
lawyer's representation, the responsibility in the organization and the apparent motivation of the
person involved, the policies of the organization concerning such matters and any other relevant
considerations. Any measures taken shall be designed to minimize disruption of the organization
and the risk of revealing information relating to the representation to persons outside the



organization. Such measures may include among others: (1) asking reconsideration of the matter;
(2) advising that a separate legal opinion on the matter be sought for presentation to appropriate
authority in the organization; and (3) referring the matter to higher authority in the organization,
including, if warranted by the seriousness of the matter, referral to the highest authority that can
act in behalf of the organization as determined by applicable law.

(c) When the organization's highest authority insists upon action, or refuses to take action,
that is clearly a violation of a legal obligation to the organization, or a violation of law which
reasonably might be imputed to the organization, and is likely to result in substantial injury to the
organization, the lawyer may take further remedial action that the lawyer reasonably believes to
be in the best interest of the organization. Such action may include revealing information otherwise
protected by RPC 1.6 only if the lawyer reasonably believes that: (1) the highest authority in the
organization has acted to further the personal or financial interests of members of that authority
which are in conflict with the interests of the organization; and (2) revealing the information is
necessary in the best interest of the organization.

(d) In dealing with an organization's directors, officers, employees, members, shareholders
or other constituents, a lawyer shall explain the identity of the client when the lawyer believes that
such explanation is necessary to avoid misunderstanding on their part.

(e) A lawyer representing an organization may also represent any of its directors, officers,
employees, members, shareholders or other constituents, subject to the provisions of RPC 1.7. If
the organization's consent to the dual representation is required by RPC 1.7, the consent shall be
given by an appropriate official of the organization other than the individual who is to be
represented or by the shareholders.

(f) For purposes of this rule "organization" includes any corporation, partnership,
association, joint stock company, union, trust, pension fund, unincorporated association,
proprietorship or other business entity, state or local government or political subdivision thereof,
or non-profit organization.

Ethics in Claims Negotiation and ADR

An attorney who participates in a claim submission has several concerns that touch on ethical
issues and on potential exposure of the client. RPC 1.2, above, prohibits a lawyer from assisting
a client in conduct that the lawyer knows is illegal, criminal or fraudulent or in the preparation of
a written instrument containing terms that the lawyer knows are expressly prohibited by law.

Claims that are submitted to the Federal Government are subject to the Federal False Claims Act,
31 U.S. Code § 3729. Claims that are submitted to the State of New Jersey, or any recipient of
State funds, are subject to the New Jersey False Claims Act, NJSA 2A:32C-1 et seq.

Construction lawyers may serve in a number of different capacities in connection with the
negotiation of a claim or in representing a client in an ADR forum such as mediation, arbitration,



dispute review board or other binding or non-binding proceedings. Depending on your role, you
may be subject to other codes of conduct. In most situations, mediators and arbitrators have
standards of conduct promulgated by the Courts or other ADR providers.

In representing a client, the RPC’s provide guidance and requirements in several areas,
including RPC 1.6, Confidentiality of Information, RPC 3.1, Meritorious Claims and Contentions,
RPC 3.3, Candor Toward the Tribunal and RPC 4.1, Truthfulness in Statements to Others.

RPC 1.6 Confidentiality of Information

(a) A lawyer shall not reveal information relating to representation of a client unless the client
consents after consultation, except for disclosures that are impliedly authorized in order to carry
out the representation, and except as stated in paragraphs (b), (c), and (d).

(b) A lawyer shall reveal such information to the proper authorities, as soon as, and to the extent
the lawyer reasonably believes necessary, to prevent the client or another person: (1) from
committing a criminal, illegal or fraudulent act that the lawyer reasonably believes is likely to
result in death or substantial bodily harm or substantial injury to the financial interest or property
of another; (2) from committing a criminal, illegal or fraudulent act that the lawyer reasonably
believes is likely to perpetrate a fraud upon a tribunal.

(c) If a lawyer reveals information pursuant to RPC 1.6(b), the lawyer also may reveal the
information to the person threatened to the extent the lawyer reasonably believes is necessary to
protect that person from death, substantial bodily harm, substantial financial injury, or substantial
property loss.

(d) A lawyer may reveal such information to the extent the lawyer reasonably believes necessary:
(1) to rectify the consequences of a client's criminal, illegal or fraudulent act in the furtherance of
which the lawyer's services had been used; (2) to establish a claim or defense on behalf of the
lawyer in a controversy between the lawyer and the client, or to establish a defense to a criminal
charge, civil claim or disciplinary complaint against the lawyer based upon the conduct in which
the client was involved; or (3) to prevent the client from causing death or substantial bodily harm
to himself or herself; (4) to comply with other law; or (5) to detect and resolve conflicts of interest
arising from the lawyer’s change of employment or from changes in the composition or ownership,
or resulting from the sale of a firm, but only if the revealed information would not compromise the
attorney-client privilege or otherwise prejudice the client. Any information disclosed may be used
or further disclosed only to the extent necessary to detect and resolve conflicts of interest.

(e) Reasonable belief for purposes of RPC 1.6 is the belief or conclusion of a reasonable lawyer
that is based upon information that has some foundation in fact and constitutes prima facie
evidence of the matters referred to in subsections (b), (c), or (d).

(f) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure
of, or unauthorized access to, information relating to the representation of a client.

RPC 3.1 Meritorious Claims and Contentions



A lawyer shall not bring or defend a proceeding, nor assert or controvert an issue therein unless
the lawyer knows or reasonably believes that there is a basis in law and fact for doing so that is
not frivolous, which includes a good faith argument for an extension, modification, or reversal of
existing law, or the establishment of new law. A lawyer for the defendant in a criminal proceeding,
or the respondent in a proceeding that could result in incarceration, may nevertheless so defend
the proceeding as to require that every element of the case be established.

RPC 3.3 Candor Toward the Tribunal

(a) A lawyer shall not knowingly: 25 (1) make a false statement of material fact or law to a tribunal;
(2) fail to disclose a material fact to a tribunal when disclosure is necessary to avoid assisting an
illegal, criminal or fraudulent act by the client; (3) fail to disclose to the tribunal legal authority in
the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client
and not disclosed by opposing counsel; (4) offer evidence that the lawyer knows to be false. If a
lawyer has offered material evidence and comes to know of its falsity, the lawyer shall take
reasonable remedial measures; or (5) fail to disclose to the tribunal a material fact knowing that
the omission is reasonably certain to mislead the tribunal, except that it shall not be a breach of
this rule if the disclosure is protected by a recognized privilege or is otherwise prohibited by law.

(b) The duties stated in paragraph (a) continue to the conclusion of the proceeding, and apply even
if compliance requires disclosure of information otherwise protected by RPC 1.6.

(c) A lawyer may refuse to offer evidence that the lawyer reasonably believes is false.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all relevant facts known to the
lawyer that should be disclosed to permit the tribunal to make an informed decision, whether or
not the facts are adverse.

RPC 4.1 Truthfulness in Statements to Others

(a) In representing a client a lawyer shall not knowingly: (1) make a false statement of material
fact or law to a third person; or (2) fail to disclose a material fact to a third person when disclosure
is necessary to avoid assisting a criminal or fraudulent act by a client.

(b) The duties stated in this Rule apply even if compliance requires disclosure of information
otherwise protected by RPC 1.6.

These requirements and the intricacies of negotiations result in a number of potential traps
for counsel in connection with statements made by the lawyer as well as statements a lawyer
knowingly permits a client to make. A lawyer may not lie to a third person, and may not assist a
client in committing a crime or fraud. Care must be taken when presenting “facts” comparted to
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presenting “opinions”, “positions” or “intentions”.

Representing a client in a mediation requires familiarity with the specific character of the
proceeding and the conditions that govern. For example, mediation conducted through most
providers and in the New Jersey Courts include rules protecting confidentiality of information both
in the overall proceeding and in caucus. New Jersey has adopted the Uniform Mediation Act,
NJSA 2A:23C-1, et seq, and companion Rule of Evidence 519, that provide for privilege in



mediation communications. In participating in an ad hoc mediation, counsel should assure that
adequate provision is made for confidentiality.

Dealing with Unrepresented Persons

RPC 4.3 addresses the situation when a lawyer is in discussion, negotiations or mediation with
a party who is not represented by counsel.

RPC 4.3 Dealing with Unrepresented Person; Employee of Organization

In dealing on behalf of a client with a person who is not represented by counsel, a
lawyer shall not state or imply that the lawyer is disinterested. When the lawyer knows or
reasonably should know that the unrepresented person misunderstands the lawyer's role in
the matter, the lawyer shall make reasonable efforts to correct the misunderstanding. If the
person is a director, officer, employee, member, shareholder or other constituent of an
organization concerned with the subject of the lawyer's representation but not a person
defined by RPC 1.13(a), the lawyer shall also ascertain by reasonable diligence whether
the person is actually represented by the organization's attorney pursuant to RPC 1.13(e)
or who has a right to such representation on request, and, if the person is not so represented
or entitled to representation, the lawyer shall make known to the person that insofar as the
lawyer understands, the person is not being represented by the organization's attorney.

With increasing frequency, lawyers with cases in court are finding that they may
be dealing with a pro se litigant. The obligation of a lawyer to make sure that the pro se
party is advised of and understands the relationships is an ongoing issue to keep in mind.

Attorneys serving as mediators also have a responsibility to make their role clear

and assure that the pro se party has a clear understanding of the relationships. A neutral
mediator is prohibited from giving legal advice to any party to a mediation.

Ethical Concerns as “Attorney for the Project”

In recent years there have been a variety of new and unique arrangements that have been
made in which lawyers are resident on site on construction projects. It is imperative that the lawyer
make sure that all project participants understand their role and that the lawyer undertakes
responsibilities consistent with ethical requirements.

Questions that need to be addressed include whether you are serving as counsel for a client,
and who that client is. Other roles such as project neutral, contract manager and partnering



facilitator are generally not considered as a lawyer-client relationship to any participant. Whether
a lawyer-client relationship exists is essential to protections such as privilege and confidentiality,
and client conflicts and duties to other clients.

When an employee of an organization other than a law firm is a lawyer, there are several
limitations on their conduct. They are not considered to be in a lawyer-client relationship with any
party and are not protected by privilege or confidentiality. They are prohibited from rendering
legal advice.

If a lawyer is on a project through an entity other than a law firm, such as an engineering
or consulting firm, there can be no lawyer-client relationship as such would raise the prospect of
the unauthorized practice of law.

Ethics of a Lawyer Serving as a Neutral

A lawyer serving as a neutral has specific obligations under the RPCs and may have ethical
responsibilities under other codes of practice.

RPC 1.12 Former Judge, Arbitrator, Mediator or Other Third-Party Neutral or Law Clerk

(a) Except as stated in paragraph (c), a lawyer shall not represent anyone in connection with a
matter in which the lawyer participated personally and substantially as a judge or other
adjudicative officer, arbitrator, mediator or other third-party neutral, or law clerk to such a person,
unless all parties to the proceeding have given consent, confirmed in writing.

(b) If a lawyer is disqualified by paragraph (a), no lawyer in a firm with which that lawyer is
associated may knowingly undertake or continue representation in the matter unless: (1) the
disqualified lawyer is timely screened from any participation in the matter and is apportioned no
part of the fee therefrom; and (2) written notice is promptly given to the parties and any appropriate
tribunal to enable them to ascertain compliance with the provisions of this Rule.

(c) A lawyer shall not negotiate for employment with any person who is involved as a party or as
an attorney for a party in a matter in which the lawyer is participating personally and substantially
as a judge or other adjudicative officer, arbitrator, mediator, or other third-party neutral. A lawyer
serving as law clerk to such a person may negotiate for employment with a party or attorney
involved in a matter in which the law clerk is participating personally and substantially, but only
after the lawyer has notified the person to whom the lawyer is serving as law clerk.

(d) An arbitrator selected by a party in a multi-member arbitration panel is not prohibited from
subsequently representing that party.

RPC 2.4 Lawyer Serving as Third-Party Neutral

(a) A lawyer serves as a third-party neutral when the lawyer assists two or more persons who are
not clients of the lawyer to reach a resolution of a dispute or other matter that has arisen between



them. Service as a third-party neutral may include service as an arbitrator, a mediator, or in such
other capacity as will enable the lawyer to assist the parties to resolve the matter.

(b) A lawyer serving as a third-party neutral shall inform the parties that the lawyer is not
representing them. When the lawyer knows or reasonably should know that a party does not
understand the lawyer's role in the matter, the lawyer shall explain the difference between the
lawyer's role as a third-party neutral and a lawyer's role as one who represents a client.
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defense of lender liability counterclaims and defenses, resulting in full recovery including litigation
costs and attorney's fees

e Representation of financial services clients in connection with environmental claims arising out of
mortgage transactions and Other Real Estate Owned properties

e Representing a major bank, successfully defended a case which resulted in the first published opinion
under New Jersey'’s Elder Financial Abuse Statute. The plaintiff filed suit against the bank and its
employee alleging that the statute required financial institutions to report suspicions of elder abuse to
state authorities. At trial, the Court determined that the statute imposes no duty on financial
institutions to make such reports, and that the statute provided no private cause of action against
financial institutions for failing to make such a report

¢ Represented the plaintiff, a leading developer of residential properties, in litigation related to a multi-
million dollar real estate deal. Ms. Reckord’s work on the matter involved a successful application to
the Appellate Division regarding the pre-mature grant of summary judgment for the defendants by the
trial court, which resulted in a reversal

e Represented an insurance brokerage firm in litigation related to an exclusive insurance agency
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e Seton Hall Law Review (former Comments Editor)

e Former intern, Civil Litigation Clinic of the Center for Social Justice, Seton Hall University School of
Law
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Faculty, Construction Law Fundamentals
Sponsor: New Jersey Institute for Continuing Legal Education, October 28, 2024
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Sponsor: New Jersey Institute for Continuing Legal Education, June 26, 2024

Co-Moderator, Al in Construction Law: Managing Risks and Opportunities
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Sponsor: Lorman Education Services, June 28, 2022
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Presenter, REALTOR® Palooza
Sponsor: New Jersey REALTORS®, September 21, 2018

Panelist, Recovering Assets in Commercial Litigation: Analyzing Trends and Legal Theories
Sponsor: The Knowledge Group, January 23, 2018

Presenter, Forced Into Federal Court: What to Do and How to Do It
Sponsor: Haydn Proctor Inn of Court, March 1, 2017

Panelist, 2015 Women’s Bench Bar Conference
Sponsor: NJSBA Women in the Profession Section; International Justice Project; Greenbaum, Rowe,
Smith & Davis LLP; Monmouth University Leon Hess School of Business, November 10, 2015

Moderator, Human Trafficking
Sponsor: New Jersey State Bar Association Annual Meeting, May 2015
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Moderator, Recent Developments Affecting Women in the Workplace
Sponsor: New Jersey State Bar Association Annual Meeting, May 2015

PUBLICATIONS & ALERTS

Author, NJ Supreme Court Ruling Addresses Enforceability of Arbitration Clauses in Construction Defect
Disputes Involving Direct Claims Against a Judgment Debtor’s Insurer
Greenbaum, Rowe, Smith & Davis LLP Client Alert, September 8, 2022

Author, Lender’s Violation of Fair Foreclosure Act May Support a Claim under the New Jersey Truth-In-
Consumer Contract Warranty and Notice Act
Greenbaum, Rowe, Smith & Davis LLP Client Alert, October 2018

Co-Author, New Jersey Supreme Court Ruling May Significantly Limit Class Actions Claims Under Truth-
in-Consumer Contract, Warranty and Notice Act
Greenbaum, Rowe, Smith & Davis LLP, May 2018

Co-Author, United States Supreme Court Issues Ruling Regarding Treatment of Pregnant Employees
Greenbaum, Rowe, Smith & Davis LLP Client Alert, March 2015

Law Requiring Posting of Updated Gender-Equity Notice Is Now In Effect in New Jersey
Greenbaum, Rowe, Smith & Davis LLP Client Alert, January 2014

Co-Author, ABCs of the Paid Family Leave Act
Greenbaum, Rowe, Smith & Davis LLP, Winter 2008

Author, Limiting the Expansion of the Public Trust Doctrine in New Jersey: A Way to Protect and Preserve
the Rights of Private Ownership
Seton Hall Law Review, 2006

NEWS

Thirty-Five Attorneys from Greenbaum, Rowe, Smith & Davis Selected for Inclusion in 2025 Edition of New
Jersey Super Lawyers
March 20, 2025

2025 Edition of Best Lawyers Recognizes 56 Attorneys in 39 Practice Areas: Ten Greenbaum Lawyers
Recognized on “Ones to Watch” List; Three Selected for “Lawyer of the Year” Recognition
August 15, 2024

Stephanie G. Reckord Elected Fellow of American Bar Foundation
July 10, 2024
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Greenbaum, Rowe, Smith & Davis Recognized for Business Excellence by Jersey Shore Chamber of
Commerce
October 13, 2023

Stephanie G. Reckord Recognized by Litigation Counsel of America with Peter Perlman Service Award
September 15, 2023

2024 Edition of Best Lawyers Recognizes 59 Attorneys in 38 Practice Areas: Twelve Greenbaum Lawyers
Recognized on “Ones to Watch” List; Five Selected for “Lawyer of the Year” Recognition
August 17, 2023

Stephanie G. Reckord Installed as a Vice President of Trial Attorneys of New Jersey
June 16, 2023

Four Greenbaum Women Attorneys Assume New Leadership Roles in New Jersey State Bar Association
May 31, 2023

Sean R. McGowan & Stephanie G. Reckord Recognized by NJBIZ on 2023 List Called “Leaders in Law”
April 12, 2023

Stephanie G. Reckord Installed as Secretary/Treasurer of Trial Attorneys of New Jersey
October 13, 2022

Stephanie G. Reckord Invited to Fellowship in Construction Lawyers Society of America
September 8, 2022

Stephanie G. Reckord Named Fellow of Litigation Counsel of America
June 1, 2022
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Richard H. Steen is the managing member of Richard H. Steen, LLC, Attorneys at Law, an
AV rated law firm in Mercer County, New Jersey. Mr. Steen concentrates his practice in the areas
of construction, complex commercial, environmental, and professional responsibility matters and
alternative dispute resolution. He is an experienced mediator, arbitrator, trainer, and facilitator,
and has served as a neutral in more than two thousand cases in the Federal and State Courts, for
the American Arbitration Association and in private proceedings. Mr. Steen has been selected for
the annual Best Lawyers in America and New Jersey Super Lawyers lists for more than fifteen
years.

Mr. Steen is a Past President of the New Jersey State Bar Association. He is a member of
the National Academy of Distinguished Neutrals and a Fellow of the College of Commercial
Arbitrators. He has served in the ABA House of Delegates and is a Life Fellow of the American
Bar Foundation and the National Conference of Bar Presidents. Mr. Steen is a past chair of the
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of the Year Award; 1998-1999 ADR Practitioner of the Year Award; 2002 Distinguished Legislative
Services Award and 2007 Legends of ADR Award. Mr. Steen is a Master and a Past President of
the Justice Marie L. Garibaldi American Inn of Court for Alternative Dispute Resolution and
recipient of the Inn’s 2017 Richard K. Jeydel Excellence in ADR Award. He has served as a
Director and chair of the ADR Committee of the New Jersey Corporate Counsel Association.

Mr. Steen is an Accredited Professional Mediator in the New Jersey Association of
Professional Mediators and a past member of the Associations Board of Directors. He is a
member of the New Jersey Supreme Court Standing Committee on Complementary Dispute
Resolution. He has served on the Supreme Court Arbitration Advisory Committee and the
Advisory Committee on Mediator Standards. He served on the Steering Committee of Division 1,
Dispute Avoidance and Resolution, of the ABA Forum on the Construction Industry.

Mr. Steen is a member of the AAA’s National Roster of Neutrals, including the Master
Mediator Panel, the Large Complex Case Arbitration Panel and the National Construction and
Commercial Arbitrator Training Faculties.

Mr. Steen is a contributing author of Partnering in Design and Construction (McGraw-Hill,
Inc., New York, N. Y., 1995) and of The Construction Dispute Resolution Formbook (John Wiley &
Sons, Inc., New York, N. Y., 1997), and author of numerous papers and articles on construction
law, dispute management and alternative dispute resolution. He served as editor of two special
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Jacky is a highly accomplished attorney and chair of the Construction Law Group at
Mandelbaum Barrett PC. With a passion for the construction industry, Jacky draws on her
wide-ranging expertise to represent a diverse clientele, including owners, developers,
investors, lenders, and contractors throughout every stage of the construction process.

From the initial conception and project planning phase to contract negotiations, bid
preparation, and project delivery, Jacky brings a wealth of knowledge and experience to her
clients. Sheis an advisor who understands her clients’ businesses providing valuable
guidance and strategic advice to mitigate risks and maximize project success.

Recognized as a formidable force in resolving construction-related disputes, Jacky’s
expertise extends to a wide array of construction-related issues. She adeptly handles
payment disputes, lien claims, defective design and construction claims, delay claims,
indemnity claims, personalinjury claims, labor, and employment matters, as well as
default and convenience terminations. Her comprehensive approach allows her to
effectively advocate for her clients’ interests, no matter the complexity of the dispute.

Jacky is also well-versed in litigating claims against surety bonds and construction
insurance policies, ensuring her clients’ rights and interests are protected. She also
addresses creditors’ rights and bankruptcy issues, offering a holistic perspective when
navigating challenging financial circumstances.

Jacky’s reputation for excellence is widely recognized in the legal community having
achieved a ranking in Band 1 for Construction Law in Chambers USA, recognizing her as
one of the top ten attorneys in the state. This accolade is a testament to her unparalleled
commitment to her clients and her deep understanding of construction law. Jacky’s
dedication to professionalism and her commitment to delivering exceptional legal services
have earned her the AV Preeminent rating from Martindale-Hubbell. This esteemed
distinction represents the highest level of professional excellence as determined by her
peers.

Jacky’s impressive track record extends beyond accolades and rankings. She has
successfully tried cases in state courts, administrative tribunals, and arbitration panels,
showcasing her courtroom prowess and ability to advocate passionately for her clients’
interests.

Litigation



Jacky is a talented attorney with a diverse litigation practice, representing a wide range of
business and healthcare clients in complex legal matters. With a keen focus on
partnership agreements, contract disputes, and employment issues involving non-
compete agreements and other restrictive covenants, she provides strategic and effective
representation to her clients.

Within the healthcare industry, Jacky has developed a strong reputation as a trusted
advisor. Her clients include physicians, pharmacists, dentists, and other healthcare
providers, as well as group practices, healthcare facilities, and related healthcare
businesses. She understands the unique legal challenges faced by these professionals
and organizations and works diligently to protect their interests and achieve favorable
outcomes.

Jacky also handles a variety of trust and estates disputes including contested and
uncontested probate, trust, and accounting proceedings.

Jacky’s commitment to her clients and her passion for achieving justice extends beyond
the courtroom. She regularly shares her knowledge and insights through speaking
engagements, legal publications, and participation in industry conferences and seminars.
By staying at the forefront of legal developments and industry trends, she ensures that her
clients receive the most up-to-date advice and representation.

Beyond her Construction and Litigation practices, Jacky serves as one of the co-chairs of
Mandelbaum Barrett PC’s Women'’s Initiative. In this leadership role, she actively
promotes diversity, inclusion, and the advancement of women within the firm and the legal
profession. She is dedicated to creating a supportive and empowering environment for
female attorneys, providing mentorship and resources to help them thrive in their careers.

With her comprehensive understanding of the construction industry, strong litigation skills,
deep understanding of the healthcare industry, and dedication to empowering women in
the legal profession, Jacky has become a highly sought-after attorney. Her ability to
navigate complex legal issues and her unwavering commitment to her clients’ success
make her a trusted advocate and counselor.
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