ADR in Civil Matters
Dispute Resolution Track (Luna)

This seminar presents on the status of alternate dispute resolution in civil cases. R. 1:20
mediation and 4:21a arbitration will be discussed. Additional topics will include filing date
for arbitration, changes to the rules and the application of those.
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PLEASE CONSULT NEW JERSEY RULE 1:36-3
FOR CITATION OF UNPUBLISHED OPINIONS.

Subsequent History: Certification granted by
Rappaport v. Pasternak, 257 N.J. 24, 311 A.3d 988,
2024 N.J. LEXIS 346, 2024 WL 1574484 (Apr. 2,

2024)

Reversed by Rappaport v. Pasternak, 2025 N.J.
LEXIS 267 (N.J., Apr. 1, 2025)

Prior History: [*1] On appeal from the Superior
Court of New Jersey, Chancery Division, Bergen
County, Docket Nos. C-000077-19 and C-000255-
20.

CoreTerms
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membership, dissociation, vacate, modify,
operating agreement, distributions, awards, funds,
parties, damages, investor, profits, Counterclaim,
dissolution, reinstate, divested, rights, arbitrator
exceeded, accrued, notice, scope of arbitration, real
estate, injunctive, confirm, statement of claim,
second complaint

Counsdl: Christopher Nucifora argued the cause
for appellant (Kaufman, Dolowich & Voluck, LLP,
attorneys; Christopher Nucifora, Erik E. Sardina,
Edward P. Abbott, on the briefs).

Howard W. Schub argued the cause for respondents
(Kasowitz Benson Torres LLP and Shapiro,
Croland, Reiser, Apfel, & Di lorio, LLP, attorneys;
Howard W. Schub and Stuart Reiser, on the brief).

Judges: Before Judges Geiger, Susswein and
Berdote Byrne.

Opinion

PER CURIAM

In these cross-appeads emanating from an
arbitration alleging the wrongful termination of
plaintiff, Laurence J. Rappaport, from various

limited liability realty companies, and defendants
counterclaim alleging plaintiff's wrongful conduct
merited termination of employment, we are asked
to consider whether the trial court erred in
remanding a second complaint to the arbitrator,
erred in issuing an order confirming the arbitration
awards resolved all issues between the parties, and
declaring Rappaport's membership interest in the
entities had been fully redeemed or cancelled
pursuant to the arbitration awards.

Because we find (1) Rappaport'sinterestsas[*2] a
member of the entities was not raised as a claim by
either party in arbitration; (2) defendants made
representations on the record specifically
acknowledging Rappaport's membership interests
were not at issue in the arbitration; (3) there was no
testimony from any party as to the vaue of
Rappaport's  membership interests; (4) the
membership interest claim did not accrue until after
arbitration concluded and the arbitrator sua sponte
dissociated Rappaport from the entities, and (5)
Rappaport did not waive his right to assert
membership interest clams in the future, we
conclude Rappaport has not had the ability to
litigate his membership interest clams. We
therefore vacate the trial court's order dismissing
the second complaint, reinstate the second
complaint, and conclude Rappaport is entitled to
litigate claims relating to his membership interests
in the entities pursuant to the applicable operating
agreements and applicable statute. Further, with
respect to the arbitration awards, we modify the
awards to the extent there is any inclusion of
Rappaport's membership interest, but affirm the
awards in all other respects, including the amounts.

This matter concerns a dispute amongst [* 3]
Rappaport and the following defendants: Kenneth
Pasternak (Pasternak), Adam Altman (Altman),
Michael Goldstein (Goldstein), Jude Mason
(Mason), Raffi Aynilian (Aynilian), The Sara
Pasternak 2008 Irrevocable Trust, The Rachel
Pasternak 2008 Irrevocable Trust, The Daniel
Pasternak 2008 Irrevocable Trust, and The KABR


https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:66FP-FCF3-CGX8-00H4-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:6BS6-KSD3-GXF6-846V-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:6BS6-KSD3-GXF6-846V-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:6BS6-KSD3-GXF6-846V-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:6FG4-4973-RXV6-P54Y-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:6FG4-4973-RXV6-P54Y-00000-00&context=1530671

Page 3 of 15

2023 N.J. Super. Unpub. LEXIS 1402, *3

Group, LLC. The action arose following
Rappaport's removal from his positions as
employee and in his capacity as a manager! of the
following entities (collectively, the KABR entities):
KABR Management, L.L.C. (KABR I), KABR
Management I, LLC (KABR Il), KABR
Management IIl, LLC (KABR IIlI), KABR
Management IV, LLC (KABR V), and Rapad Real
Estate Management, L.L.C. (Rapad).

KABR I, II, Ill, and IV are rea estate investment
funds, each owning various parcels of real property,
and each subject to its own operating agreement.
The funds generate revenue through acquiring and
selling real estate and by the rental or development
of that real estate. The funds also receive revenue
from annual management fees paid by investment
funds and profits received from the sale of real
property when the fund divests itself of a property.
Monies relating to the sale of real property within
the[*4] funds are distributed to the investors of the
particular fund owning the property and the KABR
entity overseeing the investment fund. A fund
"winds down" when all properties within the fund
have been sold. Rapad was formed in 2008 to
collectively provide services to the companies,
including  acquisition  assistance,  property
management, development, and disposition of the
various parcels. Rapad also receives brokerage fees
from investments made by the funds.

Rappaport was a manager of the KABR entities,
holding such titles as Chief Executive Officer,
Director of Operations, and Chief Operating
Officer, aso known as a "working member."
Rappaport was a founding member of the KABR
entities until his removal, first without cause, then
purportedly for cause, from his position as Chief
Executive Officer and Director of Operations with
KABR 1l and KABR 1V, as Charman and
Director of Operations of KABR I, Chief Operating

1We note the operating agreements for each of the companies do not
refer to Rappaport as a"manager,” but rather as an executive officer.
However, because the undisputed record demonstrates the parties
utilize the term "manager” when referring to Rappaport in his
capacity as an officer, we do the same throughout.

Officer and Director of Operations of KABR II, as
Chief Executive Officer and Director of Operations
of KABR 111, and as manager of Rapad.

While employed as a manager, Rappaport received
compensation in  several ways. (1) from
distributions made to working members of the
KABR[*5] entities from management fees and
development fees paid to the companies;, (2)
distributions made to working and non-working
members of the investment funds from investment
fees, and (3) work he performed for the KABR
entities as their lawyer through the form of billable
time paid to hislaw firm.

Wholly separate and apart from any compensation
he received as an employee, manager, or lawyer,
Rappaport is also an investor in the KABR funds.
All of the funds investors who participate in the
promote or carried interest? have the opportunity to
receive a certain percentage of the equity from the
sale of an asset, but only if certain triggering events
occur: (1) the asset is sold; and (2) the investors
have been paid back their investment at the
preferred rate of return as set forth in the
investment agreement. Carried interest provides an
incentive for investors to initialy invest in a fund
by offering, but not guaranteeing, a bonus if certain
conditions are met at the time the property is sold.

On March 25, 2019, Rappaport filed a complaint
and order to show cause in the Chancery Division,
General Equity Part (2019 Chancery Action). He
brought claims individualy and in his capacity
as[*6] a member of the KABR entities against
defendants, asserting defendants  unlawfully
terminated him from his position as a manager with
the KABR entities in January and August 2019. He
also sought declaratory relief in the form of a
preliminary and fina injunction: (1) to grant him
access to documents, records and books, financial

2The parties used the term "promote’ almost exclusively in
testimony during arbitration but use the terms "promote” and
"carried interest" interchangeably in their briefing. The arbitrator
uses the term "carried interest" exclusively in his awards and we
adopt the term "carried interest” as synonymous with "promote.”
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infformation, and al documents relating to
Rappaport's K-1's and persona financia
information; (2) to bar defendants from denying
him his rights to peform his "Duties and
Obligations pursuant to the [operating agreements]”
of the KABR entities; (3) to grant him access to the
KABR entities offices; (4) to bar "[d]efendants
from recelving any  additional  monies,
compensation and/or distributions from [the KABR
entities;]" and (5) to order defendants to indemnify
him, hold him harmless, and defend him. Rappaport
also raised various clams, such as breach of
contract, breach of implied covenant of good faith
and fair dealing, breach of the fiduciary duties of
good faith, fair dealing, and loyalty, minority
member oppression pursuant to N.J.SA. 42:2C-
48(a)(5)(b), and defamation and false light claims
against variousindividual defendants and entities.

Defendants opposed the 2019 Chancery [*7]

Action and filed a counterclaim. They also moved
to compel arbitration pursuant to the various
operating agreements. The Chancery Court granted
the motion and ordered the parties to submit to
binding arbitration.

On July 30, 2019, the parties executed an
Arbitration Agreement which provides:

WHEREAS, the Parties wish to fully and
finally resolve their dispute related to the Claim
and Counterclaim, and related matters,
including but not limited to, any claims that
could be asserted by any Party as part of the
Claim or the Counterclaim or with respect to
the dissolution or disassociation of Rappaport
from, or Rappaport's employment with, Rapad
Read Estate Management, LLC; KABR
Management, [L.L.C.]; KABR Management 11,
LLC; KABR Management Ill, LLC; and
KABR Management IV, LLC (collectively, the
"KABR Management Companies’) by
submitting their clams and defenses to
arbitration[.]

The Arbitration Agreement defined the scope of

arbitration as follows:

The scope of the arbitration shall be confined to
adjudicating the Claim, Counterclam, and
related matters, including but not limited to,
Rappaport's request for injunctive relief
pursuant to his Order to Show Cause for
Preliminary Injunction [*8] Pursuant to [Rule]
4:52 (the Injunction Motion), any claims that
could be asserted by any Party as part of the
Claim or the Counterclaim or with respect to
the dissolution or disassociation of Rappaport
from, or Rappaport's employment with, the
KABR Management Companies.

The Arbitrator shall have no power to
materially ater or materially modify the terms
and conditions of this Agreement in any
manner that materially prejudices the rights of
either Party. The Arbitrator shall decide what
congtitutes a materia modification. The
Arbitrator shall conduct the hearings in this
arbitration, including, but not limited to, the
introduction of documents and testimony of the
Parties and the non-party witnesses, and shall
provide the Parties with a written and reasoned
decision, which shall constitute the arbitration
award, which shall be final and binding upon
the Parties, except as provided in the Act.
In addition, the Arbitration Agreement provided:

The Arbitrator and arbitration shal be
governed proceduraly by the Commercid
Arbitration Rules and Procedures for Large,
Complex Commercial Disputes of the
American Arbitration Association currently in
effect as of the Effective Date (AAA Rules),
and[*9] the New Jersey Arbitration Act,
N.J.SA. 2A:23B-1 [to -32] (the Act). To the
extent any conflicts between the AAA Rules
and the Act [exist], the Arbitrator shall decide
which shall govern. The Arbitrator is bound to
decide the arbitration in accordance with the
substantive laws of the State of New Jersey.

Following the consummation of the Arbitration
Agreement, the parties submitted statements of
claims to the arbitrator. Rappaport again sought
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declaratory relief, arguing his removal from the
KABR entities was ineffective and seeking
reinstatement as a manager and employee.
Although he claimed minority member oppression,
he did not seek dissolution of the KABR entities,
dissociation, a buy-out, or redemption of his
investment interests. On the contrary, Rappaport
claimed he was entitled to "seek a remedy other
than dissolution” pursuant to N.J.SA. 42:2C-
48(a)(5) and (b). In addition, Rappaport sought a
variety of injunctive and economic remedies,
claming defendant Pasternak engaged in a
systemic campaign to oust him after he refused to
participate in anew KABR V fund.

In its clams against Rappaport submitted to the

arbitrator, defendants  detailed extensive
accusations of employee and manager wrongdoing
by Rappaport, including fraudulent

misrepresentation, theft [*10] of funds via
fabricated law firm billings, and breach of fiduciary
duties for incompetence. Defendants also asserted
the operating agreements for the various companies
and funds had been rendered inoperable by the
course of conduct amongst the parties. In all,
defendants asserted they were entitled to an award
in excess of $11 million in damages from
Rappaport, declaratory judgment that Rappaport
had properly been terminated for cause from all of
the KABR entities and was not entitled to any
further compensation, and an assessment of
arbitration fees and expenses against Rappaport.3
Like Rappaport, defendants did not seek dissolution
of the KABR entities, dissociation of Rappaport, a
buy-out of Rappaport's investment interest, or
redemption of his interest. They ssimply sought a
declaration he was terminated for cause, which they
felt deprived him of any future compensation.

On September 13, 2019, the arbitrator issued a
decision denying plaintiff's request for preliminary

3Defendants did not submit a formal answer to Rappaport's claim in
arbitration. Pursuant to the AAA Commercia Rules and Mediation
Procedures, defendants were therefore deemed to deny all claims.
See Am. Arb. Ass'n, Commercial Arbitration Rules and Mediation
Procedures R-5(a) (rev. 2022).

injunctive relief. He reasoned, due to lack of
evidence available at that early point in the
proceedings, Rappaport failed to show a likelihood
of irreparable harm.

Following a thirteen-day hearing,* the
arbitrator [*11] issued a written arbitration award
on July 31, 2020 (Award One), and clarifying
awvards on October 20, 2020 (Award Two),
November 19, 2020 (Award Three), and December
7, 2020 (Award Four). In Award One, the arbitrator
denied or dismissed al of defendants
counterclaims but one, and found the KABR
entities operating agreements were valid and
enforceable. The arbitrator found defendants failed
to prove Rappaport had violated the Rules of
Professional Conduct. The arbitrator determined
whether Rappaport was lawfully terminated
depended on whether "cause” existed for his
removal and found defendants did not prove cause
existed to terminate him.

With respect to damages for wrongful termination,
the arbitrator credited Rappaport's expert, finding
defendants "did not present expert testimony to
contradict Klein" and Rappaport suffered
"substantial damages as a result of this
termination.” Defendants did not produce an expert
to rebut Rappaport's expert, but the KABR entities
accountant, Goldstein, testified as a fact witness on
defendants  behalf. The arbitrator awarded
Rappaport $4.9 million in damages "rather than the
range of approximately $5.6 to $6.1M that Mr.
Klein identified. That [*12] sum includes the
claimed interest of $13,000 and 'lost income' of
$83,000."

Despite finding he was wrongfully terminated, the
arbitrator decided not to reinstate Rappaport,
reasoning the workplace environment had been
rendered "toxic" by the litigation, and any
reinstatement would lead to more "disharmony" at
the companies. He stated: "[t]he |legitimate interests

4Transcripts for al days of the arbitration were not provided as part
of the record on appeal. We have reviewed the transcripts for days 1,
2,5,6,7,9, 10 and 11 as those were the only transcripts provided.
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of the KABR entities, the owners, investors and
clients prevail over [Rappaport]'s understandable
but curious desire to return to the scene of battle.”
With respect to carried interest, the arbitrator stated
Rappaport was seeking $25 million, but failed to
prove he was owed any carried interest at the time
of termination. Respondents suggested Rappaport
was owed only the value of his capital accounts in
KABR | through KABR |V (totaing $13,455),
which the arbitrator awarded for carried interest
owed at the time of termination.

In al, Award One found defendants wrongfully
terminated Rappaport as a member and manager of
the KABR entities and violated the covenant of
good faith and fair dealing, awarding Rappaport
$4,900,000 (including $13,000 in carried interest
accrued at the time of his termination and $83,000
in lost profits) [*13] less $1,048,853 for one of
defendants counterclaims. Therefore, the net
amount due to Rappaport in Award One was
$3,851,147.

Award Two clarified the initial award following the
parties motions for reconsideration, clarification,
and modification, addressing the timing of payment
of the award, and again referred to carried interest.
It noted Rappaport sought clarification "athough
he is not 'looking for a number amount to replace
on the carried interest at this point." The arbitrator
denied the claim stating, "I specifically find that he
has not established by a preponderance of the
credible evidence the value of his current interest at
the time of his termination.” The arbitrator also
ruled "even if | had awarded carried interest, the
amount would be de minimis." Finadly, the
arbitrator determined an award of prejudgment
interest was appropriate and the parties were
ordered to confer and ascertain an appropriate
amount.

Award Three determined 4.5% interest would be
paid on the amount. Award Four calculated that
amount based on the $3,851,147 due to Rappaport
from Award One as "$190,000 in interest to
Rappaport.” Defendants paid damages pursuant to

the awards on November 3, 2020. [*14] Rappaport
received and accepted the payment.

On December 24, 2020, Rappaport filed a second
complaint in the Chancery Division (2020
Chancery Action), seeking access to the KABR
entities books and records and further carried
interest distributions to him in his capacity as an
investor in the KABR funds. On December 28,
2020, defendants filed a motion to confirm the
arbitration awards and sought declarations that
Rappaport's interest in the KABR entities
"including any claimed rights to management or
any past or future profits, carried interest, losses or
other distributions of any kind or nature whatsoever
with respect to such KABR . . . entities, have been
fully redeemed and cancelled by virtue of the
payments made by [d]efendants to [p]laintiff in
accordance with the [d]rbitration [awardg[.]" On
January 15, 2021, defendants filed a cross-motion
to dismiss the 2020 Chancery Action and impose
sanctions, arguing the 2020 Complaint raised issues
already fully and finally resolved by the arbitration
awards. Rappaport crosssmoved to confirm the
arbitration awards on February 17, 2021, or, in the
alternative, modify the awards in part as to the
cancellation of Rappaport's investor interest [*15]
in the KABR Entities and his entitlement to carried
interest. He argued the arbitrator erred in his
application of the Arbitration Agreement, New
Jersey law, due process, and principles of equity.

On April 7, 2021, the Chancery Court remanded the
second complaint to the arbitrator to address
whether the arbitration awards were meant to
redeem or cancel Rappaport's membership interest
in the KABR entities. Specifically, the Chancery
Court found it needed clarification as to whether
the awards divested Rappaport of his membership
status with the companies and if the $4,900,000
award made up the full extent of damages due to
Rappaport. The remand order did not specify
whether the carried interest alluded to in the
arbitration awards was for carried interest that had
accrued at the time of Rappaport's termination or
future carried interest.
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On July 21, 2021, the arbitrator issued a Decision
of Arbitration on Remand (Award Five). He stated,
"l intended that the $4.9 million Award represents
full, just and complete compensation to Claimant
for his damages against [defendants] both as a
manager and member of the KABR Entities." He
also foreclosed Rappaport's future carried interest
argument, [*16] reasoning:

[Rappaport]'s counsel indicated on the record at
the May 26, 2021 oral argument and in a prior
telephone conference with the attorneys that
"carried interest" is "the only item" he is
seeking[,] and that the carried interest is $2.6
million. At least twice | have denied carried
interest. [The Chancery Court] at the ord
argument indicated that he was not remanding
the specific question of carried interest. It is
therefore unnecessary to address the additional
challenges that [Rappaport] faces [—] the
doctrine of functus officio and concerns
regarding new evidence.

Post-remand briefs and certifications were
submitted to the Chancery Court, and on August
31, 2021, the court confirmed the five arbitration
awards, divesting Rappaport of al his interests in
the KABR entities, including future carried interest.
Further, the Chancery Court stated "any claimed
rights to any past or future profits, carried interest,
losses or other distributions of any kind or nature
whatsoever with respect to such [KABR entitieg],
have been fully redeemed and cancelled by virtue
of the payments made by [d]efendants to
[Rappaport] in accordance with the Arbitration
Awardg[.]" The Chancery Court also [*17] ordered
Rappaport was not entitled to make any demands
upon defendants for an accounting or access to any
other financia information concerning the KABR
entities, "except as may be necessary for tax

reporting purposes|.]”

In discussing the standard of review, the Chancery
Court reasoned there are "very limited grounds to
disturb, . . . vacate, or modify" an arbitration award.
As to Rappaport's argument carried interest was not

raised in the arbitration proceedings, the court
noted:
And | know when | first got the origina
decisions, and it was argued by the plaintiff or
by the claimant that carried interest was never
discussed and never a part of this.
| just didnt understand that. | mean, he
obviousy ruled on it, there was a
reconsideration.
Even on this remand, carried interest is really
the only thing that is being discussed and, you
know, again, it is not for me to say would | rule
the same way? Would | rule differently?

The Chancery Court also rejected Rappaport's
contention the Arbitrator exceeded his authority as
the arbitrator:

He considered the evidence],] and he made a
decision that this was full, just, and complete
compensation to Mr. Rappaport, and that [is] in
essence interest [*18] of this continued carried
interest, to say that, al right, he might have lost
his job, but he is till a member, he still [ig]
going to continue | guess in perpetuity to
receive this carried interest, | think goes against
what was decided.

You know, | think it is clear that this, these
parties, you know, were no longer going to be
affiliated, no matter what you want to cal it.
And we get into alot of semantics in this case,

but the bottom line, . . . isthat . . . his decision
was intended to be full, just, and complete
compensation.

Y ou know, he got into this issue of the carried
interest ad nauseum, and he ruled on it. He
reconsidered it. It was in essence attempted to
be raised again[,] and it has continued to be
raised.

The Chancery Court issued a separate order on
August 31, 2021, dismissing the 2020 Chancery
Action with prejudice. This appeal followed.

"To foster finality and 'secure arbitration's speedy
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and inexpensive nature,’ reviewing courts must give
arbitration awards ‘considerable deference.”
Borough of Carteret v. Firefighters Mut.
Benevolent Assn, Loc. 67, 247 N.J. 202, 211, 253
A.3d 656 (2021) (quoting Borough of E. Rutherford
v. E. Rutherford PBA Loc. 275, 213 N.J. 190, 201,
61 A.3d 941 (2013)). This court's review of an
award, therefore, "is very limited." Bound Brook
Bd. of Educ. v. Ciripompa, 228 N.J. 4, 11, 153 A.3d
931 (2017) (quoting Linden Bd. of Educ. v. Linden
Educ. Assn ex rel. Mizichko, 202 N.J. 268, 276,
997 A.2d 185 (2010)). The arbitration "award is not
to be cast aside lightly" and may only be vacated
"when it[*19] has been shown that a statutory
basis justifies that action." Ciripompa, 228 N.J. at
11 (quoting Kearny PBA Loc. #21 v. Town of
Kearny, 81 N.J. 208, 221, 405 A.2d 393 (1979)).
The party who seeks to vacate the award bears the
burden. Minkowitz v. Israeli, 433 N.J. Super. 111,
136, 77 A.3d 1189 (App. Div. 2013).

"As the decision to vacate an arbitration award is a
decision of law, this court reviews the denial of a
motion to vacate an arbitration award de novo."
Manger v. Manger, 417 N.J. Super. 370, 376, 9
A.3d 1081 (App. Div. 2010). Pursuant to the New
Jersey Arbitration Act, a "court shall vacate an
[arbitration] award" when:
(1) the award was procured by corruption,
fraud, or other undue means;
(2) the court finds evident partiality by an
arbitrator; corruption by an arbitrator; or
misconduct by an arbitrator prejudicing the
rights of a party to the arbitration proceeding;
(3) an arbitrator refused to postpone the hearing
upon showing of sufficient cause for
postponement, refused to consider evidence
material to the controversy, or otherwise
conducted the hearing contrary to section 15 of
this act, so as to substantially prejudice the
rights of a party to the arbitration proceeding;
(4) an arbitrator exceeded the arbitrator's
powers,

(5) there was no agreement to arbitrate, unless
the person participated in the arbitration

proceeding without raising the objection
pursuant to subsection c. of section 15 of this
act not later than the beginning of the
arbitration hearing; [*20] or

(6) the arbitration was conducted without
proper notice of the initiation of an arbitration
as required in section 9 of this act so as to
substantially prejudice the rights of a party to
the arbitration proceeding.

[N.J.SA. 2A:23B-23(a) ]

N.J.SA. 2A:23B-24 dlows for modification of an
arbitration award in certain limited circumstances.
It states:

Modification or Correction of Award
a. Upon filing a summary action within 120
days after the party receives notice of the award
pursuant to section 19 of this act or within 120
days after the party receives notice of a
modified or corrected award pursuant to section
20 of this act, the court shall modify or correct
the award if:
(1) there was an evident mathematical
miscalculation or an evident mistake in the
description of a person, thing, or property
referred to in the award;
(2) the arbitrator made an award on aclaim
not submitted to the arbitrator and the
award may be corrected without affecting
the merits of the decision upon the claims
submitted; or
(3) the award is imperfect in a matter of
form not affecting the merits of the
decision on the claims submitted.

b. If an application made pursuant to subsection
a. of this section is granted, the court shall
modify or correct and confirm the award as
modified [*21] or corrected. Otherwise, unless
an application to vacate is pending, the court
shall confirm the award.

On appeal, Rappaport raises the following issues
for our consideration:
POINT |
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THE CHANCERY DIVISION COMMITTED
REVERSIBLE ERROR BY CONFIRMING
AND FAILING TO VACATE THE 2020
ARBITRATION AWARD AND THE 2021
ARBITRATION AWARD BECAUSE THE
ARBITRATOR EXCEEDED HIS POWERS
UNDER THE PARTIES ARBITRATION
AGREEMENT AND CANCELED
RAPPAPORT'S MEMBERSHIP INTEREST
IN VIOLATION OF THE SUBSTANTIVE
LAW OF NEW JERSEY.

A. The Arbitrator Exceeded his Authority
in Divesting Rappaport of His Membership
Interest.

1. The Arbitrator Exceeded His Authority
in Stripping Rappaport of His Membership
Interest in  Contravention of the
Enforceable KABR Entities Operating
Aqgreements.

2. By Dissociating Rappaport, the
Arbitrator Exceeded His Authority in
Violation of the Controlling Limited
Liability Company Law.

B. The Arbitrator Exceeded His Authority
in Divesting Rappaport of His Membership
Interest Without Ordering Rappaport Be
Entitled to Receive the Profits, Loses and
Distributions He Would Have Received as
aMember, Including Carried Interest.

1. Under the KABR Entities Operating
Agreements, Rappaport Is Entitled [*22]
to the Profits, Losses, and Distributions He
Would Receive as aMember.

2. Even If the New Jersey and Delaware
Statutes Are Applied, Rappaport Is Still
Entitted to Full Compensation Going
Forward asif He Were a Member.

3. The Return of the Funds in Rappaport's
Capital Account Does Not Preclude
Carried Interest Payments under the KABR
Entities Operating Agreements.

4. To the Extent the 2020 Arbitration
Award and the 2021 Arbitration Award
Denied Rappaport Declaratory Relief, That
Is Not a Bar to Rappaport's Rights to
Future Distributions, Including Ripened
Carried Interest.

POINT II

THE 2020 ARBITRATION AWARD AND
2021 ARBITRATION AWARD SHOULD BE
VACATED TO THE EXTENT THE
ARBITRATOR EXCEEDED HIS POWERS
UNDER THE PARTIES AGREEMENT AND
VIOLATED DUE PROCESS BY
DEPRIVING RAPPAPORT OF HIS
MEMBERSHIP RIGHTS TO CARRIED
INTEREST IN PERPETUITY.

POINT I11

IN FAILING TO MODIFY THE
ARBITRATION AWARD TO STRIKE ANY
READING THAT DENIES RAPPAPORT OF
HIS MEMBERSHIP INTEREST, THE
CHANCERY DIVISION COMMITTED
REVERSIBLE ERROR IN PERMITTING AN
ARBITRATION AWARD ON A CLAIM
THAT WAS NEVER SUBMITTED TO THE
ARBITRATOR.

POINT IV

THE EQUITIES FAVOR VACATING THE
ARBITRATION AWARD ONLY TO THE
EXTENT IT BARS RAPPAPORT'S[*23]
MEMBERSHIP RIGHTS TO FUTURE
CARRIED INTEREST DISTRIBUTIONS.

In their cross appeal, defendants raise the following
arguments:

POINT |
[THE] SUPERIOR COURT CORRECTLY
DENIED APPELLANT'S REQUEST TO
MODIFY THE AWARD
A. Carried Interest Was at Issue in The
Arbitration
B. The Issue of Appellant's Membership
Interest Was Within the Scope of the
Arbitration
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POINT II
THE SUPERIOR COURT CORRECTLY
DENIED APPELLANT'S REQUEST TO
VACATE THE AWARD
A. The Award Cannot be Vacated for a
Mere Error of Law
B. There Was No Error of Law
C. The Award is Consistent with the AAA
Rules
D. Pasternak Did Not "Admit"
Appellant is Entitled to Carried Interest
E. [The Arbitrator] Did Not Misapply the
Doctrines of Res Judicata or Collaterd
Estoppel
POINT Il
THE EQUITIES DO NOT
VACATING THE AWARD

that

FAVOR

In this appeal, we consider whether arbitration
awards that include a claim within the scope of an
arbitration agreement, but which all parties
specifically excluded in the arbitration may be
modified to exclude the award on the omitted
claim. Although we find no statutory justification to
vacate the awards with respect to the lost income
and future income clams resulting from
Rappaport's unlawful termination -- claims[*24]
which were properly presented to the arbitrator --
Rappaport's interest as an investor was not a claim
raised in arbitration. Therefore, we modify the
awards pursuant to N.J.SA. 2A:23B-24(a)(2) to
exclude any adjudication of Rappaport's
membership interest, including his claim for future
carried interest, because we find "the arbitrator
made an award on a claim not submitted to the
arbitrator and the award may be corrected without
affecting the merits of the decision upon the claims
submitted."

First, Rappaport's membership interest in the
KABR entities was not an issue presented to the
arbitrator as a claim to be ruled upon. Defendants
clearly stated in their pre-hearing brief,
"Rappaport's removal as an officer . . . has nothing
to do with his status as an equity owner." (emphasis

inoriginal).

Second, no party presented testimony regarding
Rappaport's equity interest. Relying on statements
made by defendants in their pre-trial submissions,
Rappaport did not present expert testimony
regarding his membership interest because
defendants specifically excluded any clam
regarding his equity ownership in their statement of
clams and their pre-tria briefs. Klein's expert
opinion and supplemental opinion stated [*25]
Rappaport would have earned between $5,639,000
and $6,139,000 through 2025, without considering
any earnings from carried interest from the KABR
entities and Rappaport was also entitled to $83,585
in lost income. Defendants did not produce an
economic expert to rebut Klein's report. However,
lay testimony they presented from the KABR
accountant, Goldstein, made clear carried interest
was not at issue in arbitration and not included in
his calculations:

Q. Do you know what carried interest is?

[GOLDSTEIN]. Yes.

Q. Okay. Is carried interest reflected anywhere

in Goldstein-1?

[GOLDSTEIN]. No.

Contrary to the arbitrator's statement that
Rappaport made a claim for $25 million in carried
interest, there was no claim submitted for future
carried interest. In fact, the only testimony
regarding $25 million came in response to a sua
sponte question posed to Rappaport by the
arbitrator:
[THE ARBITRATOR]. With respect to this
litigation -- or, rather, this arbitration, are you
asserting any clams with respect to your
carried interest?

[RAPPAPORT]. I'm asserting the fact that | am
entitled to that, and | am fully vested in the
carried interest.

[THE ARBITRATOR]. Do you remember
[defense counsel] going [*26] through some
numbers about the damages that you assert in
this case? Do you recall him speaking today


https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040S-00000-00&context=1530671

Page 11 of 15

2023 N.J. Super. Unpub. LEXIS 1402, *26

about that?

[RAPPAPORT]. Yes.
[THE ARBITRATOR]. Do any of those
numbers address your carried interest?

[RAPPAPORT]. No, they do not address the
carried interest.

[THE ARBITRATOR]. And what do you
estimate your carried interest to be?

[RAPPAPORT]. Last time that it was valued,
which was | think 2018, the total carried
interest was somewhere in the $25 million
neighborhood. I'm not a hundred percent sure.
[THE ARBITRATOR]. Okay. And that $25
million estimated number, that's above and
beyond the numbers that [defense counsel] was
discussing earlier?

[RAPPAPORT]. Yes. That was discussing only
the management -- the various management
companies in reference to the management-
style income, not the carried interest.

This colloquy makes clear Rappaport tried to
respond to the arbitrator's question by giving him a
ballpark figure representing his future equity stake,
but then quickly clarified he did not know what that
number would be. Despite the lack of any
testimony, expert or otherwise, regarding the value
of Rappaport's carried interest, the arbitrator used
this $25 million figure in his various [*27] awards,
then ruled Rappaport had faled to prove that
amount.

To the extent Rappaport's entitlement to carried
interest was mentioned at al during the arbitration
testimony, it was raised by defendants with respect
to their defense, mid-arbitration, when they
claimed, without legal support in the operating
agreements or the law, Rappaport would be
divested of his right to future carried interest if he
were found terminated for just cause. Defendant
Pasternak testified:

[PASTERNAK]. The thing that | think would
be clearly in my mind beneficial to [Rappaport]

is the vesting period then would protect his --
the value of the so-called carrier promote,
which is $14 million today which we now
claim -- which would be quite different if there
was a mitigation to that, that was either a
breach of contract or some other kind of causal
event.

Whichisif he'sfired for cause. . . ?

[THE ARBITRATOR]. Right.

[PASTERNAK]. I think he would lose . . . the
main difference is he would lose the promote or
the carried interest.

[THE ARBITRATOR]. What would he get, if
anything?

[PASTERNAK]. Nothing.

[THE ARBITRATOR]. Okay. That's without
prejudice . . . because it was a sua sponte type
of question. So try [*28] to address it later on.
Not try to, | want you to address it in the briefs.
Not critical, but relevant.

As noted by the arbitrator, this was a sua sponte
guestion of an issue that had not been raised in the
statement of claims or pre-trial briefs. Following
this exchange Rappaport's counsel immediately
tried to clarify the issue of future carried interest
was not part of the arbitration, asking Pasternak:

[RAPPAPORT'S COUNSEL]. Weve taked
about Mr. Blaustein[,] who was the B in
KABR, correct?

[PASTERNAK]. He was.

[RAPPAPORT'S COUNSEL]. And currently
Mr. Blaustein no longer works for the company
for years, your own testimony and everyone
else's testimony, he dtill receives promote
profits and also operational profits, is that
correct?

[PASTERNAK]. He does.

Pasternak also admitted Rappaport was fully vested
in his equity with respect to KABR | through 1V.
Although he believed Rappaport would be divested
of his future interest if he was found terminated for
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cause, he clearly admitted Rappaport would be
entitled to future carried interest if the termination
was wrongful. Pasternak testified, "[i]f he was
entitled to the promoted interest, and we are saying
he's not entitled to the promoted [*29] interest, that
could be worth as much as $36 million."
Rappaport's counsel immediately objected, stating,
"And I'll just say for the first time, this is the first
time we've heard that they're trying to deny him his
carried interest.”

Later, during cross-examination, Pasternak was
asked why he felt Rappaport would not be entitled
to carried interest, to which he responded, "I think
if you're terminated for cause or not for cause |
don't think it speaks to specifically what that right
would be and | think that right could very well be
in jeopardy.” Defendants legal theory was not
supported by the operating agreements or caselaw;
regardless, it is undisputed the arbitrator found
Rappaport was wrongfully terminated and no cause
existed.

Third, neither party raised the issue of dissolution,
dissociation, a buy-out, or redemption in their
statement of claims, pre-trial briefs, or evidence
presented. Although the Arbitration Agreement
specifically mentions dissociation as within the
scope of the arbitration, neither party sought it.
During oral argument on this appeal, both parties
conceded the arbitrator was within his authority to
order dissociation because Rappaport had pled
minority member [*30] oppression pursuant to
N.J.SA. 42:2C-48(a)(5)(b), -48(b) which affords a
judge or arbitrator a variety of remedies. However,
neither party had notice Rappaport's fair value or
fair market value interest after dissociation would
be included in the arbitration awards. Dissociation
occurred only after arbitration testimony had
concluded, when the arbitrator ruled, sua sponte, to
dissociate Rappaport. This occurred after al of the
evidence had been presented at arbitration.
Rappaport's membership claim did not accrue until
the arbitrator ruled he was dissociated. The statute
Isclear:

a. When a person is dissociated as a member of

alimited liability company:

(1) the person's right to participate as a member
in the management and conduct of the
company's activities terminates;

(2) if the company is member-managed, the
person's fiduciary duties as a member end with
regard to matters arising and events occurring
after the person's dissociation; and

(3) subject to section 44 and Article 10
(sections 73 through 87 of this act), any
transferable interest owned by the person
immediately before dissociation in the person's
capacity as a member is owned by the person
solely as atransferee.

[N.J.SA. 42:2C-47(a).]

It is undisputed Rappaport sought reinstatement as
a manager and employee. His[*31] membership
interests were not before the arbitrator. He did not
seek dissolution or dissociation from the KABR
entities. His right to redemption or a buy-out
accrued only after the arbitrator failed to reinstate
him. Likewise, defendants did not seek dissolution,
dissociation, or redemption. In opposition to
injunctive relief, defendant Altman certified
"Rappaport . . . maintains al of his economic
rights." When dissociation occurred, Rappaport
continued to own his interests as a transferee.

Fourth, at all times during the course of the
arbitration, Rappaport preserved his right to
adjudicate his membership claims in the future,
including carried interest. In his opening statement,
when explaining how each fund worked,
Rappaport's counsel explained Rappaport and
defendants had formed the first fund, KABR |,
which "was formed with $45 million dollarg[,]" "to
buy, sell, [and] rehab[ilitate]. . . real estate”
Thereafter, through limited liability companies
formed to manage each fund, investment monies
were used to buy rea estate. The real estate paid
property management fees or construction fees to
the particular fund. When property was sold in a
fund, distributions were made. In addition, [*32]
the money in each fund was invested in investment
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products that paid fees into funds. Rappaport's
counsel stated, "[t]his arbitration is about the
operating income and distributions from the
management companies, not the funds.. . . ."

In fact, Rappaport became so concerned the issue
of carried interest was being raised mid-arbitration
he filed a motion in limine on January 9, 2020, for
declaratory relief that he was fully vested in the
KABR entities. Noting neither party alleged in their
claims to the arbitrator that Rappaport was no
longer a member of the KABR entities, he argued
the operating agreements expressly entitle a
member "to the profits, losses, and distributions set
forth in Articles 3, 4, and 5 of the operating
agreements[,]" including carried interest. The
arbitrator reserved on the motion and the record is
unclear as to whether the motion was ever ruled
upon.

Fifth, by its very terms, the awards are limited to
the carried interest Rappaport could have been
owed "at the time of termination." There was no
testimony before the arbitrator as to the value of the
parcels still remaining in the funds, and the amount
of carried interest Rappaport would be entitled to if
those [*33] parcels were sold in the future and the
preconditions of carried interest were met. The
award specifically states it is limited to amounts
owed to Rappaport at the time of his termination.

Sixth, the issue regarding the value of Rappaport's
membership interest was not ripe until the arbitrator
refused to reinstate Rappaport, at which point
Rappaport's right to a buyback hearing, presenting
fair value or fair market value for the membership
interest, accrued. A clam is ripe "when there is an
actual controversy, meaning the facts present
‘concrete contested issues conclusively affecting'
the parties adverse interest." Platkin v. Smith &
Wesson Sales Co., 474 N.J. Super. 476, 496, 289
A.3d 481 (App. Div. 2023) (quoting In re Firemen's
Assn Oblig., 230 N.J. 258, 275, 166 A.3d 1125
(2017)). To be considered ripe, a claim must meet
two requirements. "(1) the fitness of issues for
judicia review; and (2) the hardship to the partiesif

judicial review is withheld at this time." Ibid.
(quoting K. Hovnanian Cos. of N. Cent. Jersey, Inc.
v. N.J. Dep't of Env'l Prot., 379 N.J. Super. 1, 9-10,
876 A.2d 847 (App. Div. 2005)).

Here, it is undisputed neither party raised the issue
of future carried interest in either of their respective
statements of clams or provided evidence
regarding its value. Because it was not until the
arbitrator declined to reinstate Rappaport —
effectively dissociating him from the KABR
entities — that any claim relating to his carried
interest accrued. [*34] Thus, the arbitrator ruled on
a clam not presented to him, requiring our
modification.

Seventh, the Operating Agreements, having been
found valid by the arbitrator, give Rappaport the
right to carried interest. All of the operating
agreements, which the arbitrator found valid and
enforceable over defendant's objections,® contain
the following language:
6.3 Upon withdrawal of a Member, the
Company shall not terminate, but shall be
continued with the remaining Members. The
withdrawing Member, after the effective date
of withdrawal, shall no longer be considered a
member of the Company, and shal not be
entitled to participate in the management and
affairs of the Company. Such withdrawing
member shall only be entitled to receive the
profits, losses and distributions from the
Company he would have received as a member.

Eighth, Rappaport did not waive his membership
rights by failing to assert them at arbitration.
Although the scope of the Arbitration Agreement
included any claims that "could be asserted by any
Party as part of the Clam or the Counterclaim or
with respect to the dissolution or disassociation of
Rappaport from, or Rappaport's employment with,
the KABR Management Companies,” [*35] these

5 Although defendants successfully argued before the trial court the
arbitration clauses in the operating agreements were valid and
enforceable, at arbitration they argued the operating agreements were
not enforceable, a contention the arbitrator rejected.
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clams were never asserted by either party.
Defendants waiver argument is belied by the
record.

In Block v. Plosia, 390 N.J. Super. 543, 916 A.2d
475 (App. Div. 2007), we modified an arbitration
award when the arbitrator awarded treble damages
pursuant to the Consumer Fraud Act (CFA), despite
neither party raising a CFA claim in any pleadings
submitted to the arbitrator. We concluded the lack
of any pleadings regarding the CFA mandated
modification of the arbitration award because
"[defendant] was entitled to reasonable notice that
he was facing the statutory punch of the CFA
before he stepped into the arbitration ring,"
concluding the statement of issues presented by the
homeowner did not put the contractor on notice of
potential CFA liability. |d. at 556. Instead, the CFA
became an issue at arbitration only after the
arbitrator had awarded treble damages. 1d. at 555-
56.

Here, athough the Arbitration Agreement
specifically references dissociation, and the issue is
thus "within in scope of the arbitration,” precluding
the vacating of the award, neither party had notice
Rappaport's membership interest would be valued
as part of the arbitration. Like Block, the arbitrator
issued an award revoking Rappaport's membership
interest in the KABR entities, divesting him of
any [*36] future carried interest payments, without
hearing testimony as to the value of those interests
and after finding Rappaport had done nothing to
merit termination. The statement of claims
submitted to the arbitrator by defendants sought
damages only for Rappaport's behavior "as a
manager, officer and director of the KABR
[e]ntities” and specifically excluded his interest as
an investor. Such statements were insufficient to
ascribe notice to Rappaport he could potentially be
divested of his membership interest or future
carried interest payments because of his failure to
simply invoke his equity interest in KABR entities.

Further, defendants expressly waived claims
regarding Rappaport's future carried interest rights

by claiming he would be entitled to future carried
interest when it became due as rea estate parcels
were sold and met the preconditions for promote,
unless the arbitrator found Rappaport had been
terminated for cause, which defendants failed to
prove. During his testimony at arbitration,
Pasternak  expressly acknowledged that if
Rappaport was terminated without cause he would
be entitled to those things "beneficial to him" and
"the vesting period then would protect . . . [*37]
the value of the so-called carrier [sic] promote.”

Although Tretina Printing, Inc. v. Fitzpatrick &
Assocs., Inc., 135 N.J. 349, 358, 640 A.2d 788
(1994) outlines a strong presumption in favor of
effectuating an arbitration award, we are compelled
to modify the awards given both parties failure to
raise the value of Rappaport's membership interest
as an issue at arbitration. Because we find no basis
to vacate the awards entered on the claims properly
brought before the arbitrator for wrongful
termination, we affirm those awards as representing
Rappaport's lost income and lost future income
resulting from his wrongful termination as a
manager. By adhering to the specifically defined
criteria in modifying an arbitration award, we
adhere to the standard set forth in Tretina and
uphold the presumption favoring effectuating an
arbitration award. Ibid.

To the extent we have not addressed the parties
remaining arguments, they are without sufficient
merit to warrant discussion in a written opinion.
See R. 2:11-3(e)(1)(E). We note only the following
with respect to the equitable arguments: given the
unprepared testimony by Rappaport in response to
the arbitrator's sua sponte question that his carried
interest had been estimated at $25 million in 2018,
the testimony of defendant Pasternak that
Rappaport's carried [*38] interest could be valued
"as high as $36 million," and the arbitrator's finding
Rappaport was wrongfully terminated, it is
implausible to argue the $4.9 million awarded to
Rappaport, the prevailing party, encompassed the
value of hisfuture carried interest.
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The arbitration awards are modified as set forth
herein to exclude any inclusion of Rappaport's
membership interest, including any future carried
Interest accruing after the conclusion of arbitration
testimony. All other aspects of the arbitration
awards are affirmed. The August 31, 2021 orders
entered by the Chancery court are reversed, the
second complaint is reinstated, and the matter is
remanded to the trial court. We do not retain
jurisdiction.

End of Document
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standard, direct examination

Case Summary

Overview
Key Legal Holdings

* The New Jersey Arbitration Act authorizes an
arbitrator to order such remedies as the
arbitrator considers just and appropriate
under the circumstances of the arbitration
proceeding.

* A court shall vacate an arbitration award only
for fraud, corruption, or similar wrongdoing
on the part of the arbitrators, and shall
modify or correct an award only for the
very specifically defined mistakes set forth
in N.J.SA. 2A:23B-24.

* The remedy of modification under N.J.SA.
2A:23B-24(a)(2) is not warranted when the
arbitrator ruled on a clam that was
submitted to the arbitrator, and the
modification would affect the merits of the
decision on submitted claims.

* The Appelant Division's decision did not
meet the standard for modification set forth
in N.J.SA. 2A:23B-24A(a)(2).

Material Facts

* Laurence Rappaport was a managing member
of severa limited liability companies
(LLCs) known as the KABR entities.

* Rappaport was removed from his managerial
positions, leading to an arbitration over
various claims and counterclaims, including
Rappaport's right to future compensation
and "carried interest"” from the KABR
entities.

* The arbitrator awarded $4.9 million to
Rappaport but denied his claim for carried

interest worth an estimated $25 million.

*The Chancery Divison confirmed the
arbitration awards, but the Appellate
Division modified the awards to exclude
any inclusion of Rappaport's membership
interest and future carried interest.

Controlling Law

* New Jersey Arbitration Act (NJAA), N.J.SA.
2A:23B-11t0 -36.

* N.J.SA. 2A:23B-21(c)(arbitrator's authority to
order remedies).

* N.J.SA. 2A:23B-23(a)(grounds for vacating
an arbitration award).

* N.J.SA. 2A:23B-24(a)(2)(grounds
modifying an arbitration award).

for

* New Jersey Supreme Court precedents on the
standard of review for arbitration awards
(Perini Corp. v. Greate Bay Hote &
Casino, Inc., Tretina Printing v. Fitzpatrick
& AsSS0Cs.).

Court Rationale

The issue of Rappaport's right to carried interest
was arbitrable under the parties’ agreement and was
vigorously disputed by both sides at several stages
of the arbitration. The Appellate Division erred in
concluding that the arbitrator, rather than the
parties, introduced the carried interest issue, and
that the issue was not submitted to the arbitrator.
Modifying the award to exclude carried interest
affected the merits of the arbitrator's decision on
other submitted claims, as the $4.9 million award
encompassed the carried interest clam. The
Appellate Division's review did not conform to the
deferential standard governing judicial review of
arbitration awards, which limits modification to
very specifically defined mistakes under N.J.SA.
2A:23B-24.

Outcome


https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040S-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040S-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040S-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040S-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-03YY-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-03YY-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040N-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040R-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040S-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040S-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040S-00000-00&context=1530671

Page 3 of 20

2025 N.J. LEXIS 267, "1

Procedural Outcome

The Supreme Court of New Jersey reversed the
Appellate Division's judgment modifying the
arbitration awards, and reinstated the Chancery
Division's decision confirming the arbitration
awards.

L exisNexis® Headnotes
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Compliance > Alternative Dispute

Resolution > Judicial Review

HN1[&] Alternative
Judicial Review

Dispute Resolution,

The New Jersey Arbitration Act mandates that a
court confirm a private sector arbitration award
unless that court modifies, corrects, or vacates the
award in accordance with the statute. N.J. Staf.
Ann. 8§ 2A:23B-22. The Act identifies three
circumstances in which a court may modify an
arbitration award, one of which applies when the
arbitrator made an award on a claim not submitted
to the arbitrator and the award may be corrected
without affecting the merits of the decision upon
the claims submitted. N.J. Sat. Ann. § 2A:23B-24
(a). Absent a finding that one of the three statutory
grounds is present, a court may not modify a
private sector arbitration award. N.J. Sat. Ann. §
2A:23B-22.
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HN2[¥] Alternative Dispute Resolution,

Judicial Review

The Legidlature's constraints on appellate review of
arbitration awards parallel case law, which
authorizes an order vacating a private sector
arbitration award only for fraud, corruption, or
similar wrongdoing on the part of the arbitrators,
and permits modification of an award only when
the court finds the arbitrator has made one of the
very specificaly defined mistakes identified in the
New Jersey Arbitration Act. Judicial review of
private sector arbitration awards is thus strictly
limited.
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litigation and to clarify arbitration procedures in
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Ann. § 2A:23B-15 (a).
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With respect to al remedies except punitive
damages and reasonable attorneys fees and
expenses, which are separately addressed in N.J.
Sat. Ann. 8§ 2A:23B-21 (a) and N.J. Sat. Ann. §
2A:23B-21 (b), the New Jersey Arbitration Act
authorizes an arbitrator to order such remedies as
the arbitrator considers just and appropriate under
the circumstances of the arbitration proceeding.
The fact that such a remedy could not or would not
be granted by the court is not a ground for refusing
to confirm an award pursuant to N.J. Stat. Ann. 8
2A:23B-22 or for vacating an award pursuant to
N.J. Sat. Ann. § 2A:23B-23. N.J. Sat. Ann. §

2A:23B- 21(c).
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Dispute Resolution > Judicial Review

Business & Corporate
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Resolution > Judicial Review
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Damages > Availability > Corporations

HN5[&]  Alternative
Judicial Review

Dispute  Resolution,

Pursuant to the New Jersey Arbitration Act, N.J.
Sat. Ann. § 2A:23B-22, following an award, a party
to the arbitration may file a summary action with
the court for an order confirming the award, thus
requiring the court to issue a confirming order
unless the award is modified or corrected pursuant
to N.J. Sat. Ann. 8§ 2A:23B-20 or N.J. Sat. Ann. §
2A:23B-24 or is vacated pursuant to N.J. Stat. Ann.
§ 2A:23B-23.
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Dispute Resolution > Judicial Review

Business & Corporate

Compliance > Alternative Dispute
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Compliance > Alternative Dispute

Resolution > Validity of ADR Methods

Civil Procedure > Pretrial Matters > Alternative
Dispute Resolution > Validity of ADR Methods

HN6[&]  Alternative
Judicial Review

Dispute  Resolution,

Arbitration awards should be what they were
always intended to be: final, not subject to judicial
review absent fraud, corruption, or similar
wrongdoing on the part of the arbitrators. Parties
who choose arbitration should not be put through a
litigation wringer. Whether the arbitrators commit
errors of law or errors of fact should be totally
irrelevant. The only questions are: were the
arbitrators honest, and did they stay within the
bounds of the arbitration agreement?

Civil Procedure > Pretrial Matters > Alternative
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Business & Corporate
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Resolution > Judicial Review

Business & Corporate

Compliance > Alternative Dispute

Resolution > Validity of ADR Methods

Civil Procedure > Pretrial Matters > Alternative
Dispute Resolution > Validity of ADR Methods

HN7[&]  Alternative
Judicial Review

Dispute  Resolution,

Basically, arbitration awards may be vacated only
for fraud, corruption, or similar wrongdoing on the
part of the arbitrators. It can be corrected or
modified only for very specificaly defined
mistakes as set forth in the New Jersey Arbitration
Act, N.J. Sat. Ann. § 2A:23B-24. If the arbitrators
decide a matter not even submitted to them, that
matter can be excluded from the award. For those
who think the parties are entitled to a greater share
of justice, and that such justice exists only in the
care of the court, the parties are free to expand the



https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040N-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040N-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040N-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040N-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040P-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040P-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040R-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040N-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040N-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:6FG4-4973-RXV6-P54Y-00000-00&context=1530671&link=LNHNREFclscc5
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040P-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040P-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040M-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040S-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040S-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040R-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040R-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:6FG4-4973-RXV6-P54Y-00000-00&context=1530671&link=LNHNREFclscc6
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:6FG4-4973-RXV6-P54Y-00000-00&context=1530671&link=LNHNREFclscc7
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040S-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040S-00000-00&context=1530671

Page 5 of 20

2025 N.J. LEXIS 267, "1

scope of judicia review by providing for such
expansion in their contract; that they may, for
example, specificaly provide that the arbitrators
shall render their decision only in conformance
with New Jersey law, and that such awards may be
reversed either for mere errors of New Jersey law,
substantial errors, or gross errors of New Jersey law
and define therein what they mean by that. If they
do, they should abandon arbitration and go directly
to the law courts.
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Resolution > Judicial Review
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HN8[&]  Alternative
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Dispute  Resolution,

A private sector arbitration award should not be
vacated absent fraud, corruption, or similar
wrongdoing on the part of the arbitrators. New
Jersey Arbitration Act, N.J. Sat. Ann. 8§ 2A:23B-
23(a). In the setting of a public sector arbitration,
an arbitrator's award is not to be cast aside lightly.
It is subject to being vacated only when it has been
shown that a statutory basis justifies that action.
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Private sector arbitration awards are subjected to an
extraordinarily deferential standard of review. An
awvard may not be vacated or modified ssmply
because a court disagrees with the arbitrator's
interpretation of the law or view of the facts; unless
the statute's specific requirements for vacating or
modifying an award are met, the award must be
confirmed. New Jersey Arbitration Act, N.J. Sat.
Ann. 8§ 2A:23B-22.
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HN10[¥] Alternative Dispute Resolution,
Judicial Review

In the context of the New Jersey Arbitration Act,
N.J. Sat. Ann. § 2A:23B-22, the limited scope of
appellate review promotes the objectives of
arbitration. Absent the strict constraints on appeals
from arbitration awards, the purpose of the
arbitration contract, which is to provide an
effective, expedient, and fair resolution of disputes,
would be severely undermined.
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Dispute Resolution > Validity of ADR Methods

HN11[&] Alternative Dispute Resolution,
Judicial Review

The standard for modifying an arbitration award in
the New Jersey Arbitration Act, N.J. Stat. Ann. 8
2A:23B-24(a)(2). has two mandatory components:
that the award includes a claim not submitted to the
arbitrator and the award may be corrected without
affecting the merits of the decision upon the claims
submitted.
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Torts> ... > Punitive
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Business & Corporate

Compliance > Alternative Dispute

Resolution > Validity of ADR Methods

Civil Procedure > Pretrial Matters > Alternative
Dispute Resolution > Validity of ADR Methods

HN12[&] Alternative Dispute Resolution,
Judicial Review

An appellate court's task is not to determine
whether the arbitrators commit errors of law or
errors of fact, but to decide two questions that the
statute prescribes. were the arbitrators honest, and
did they stay within the bounds of the arbitration
agreement? New Jersey Arbitration Act, N.J. Stat.
Ann. § 2A:23B-22, N.J. Stat. Ann. § 2A:23B-23
(&), N.J. Sat. Ann. § 2A:23B-24 (a).

Syllabus

This syllabus is not part of the Court's opinion. It
has been prepared by the Office of the Clerk for the
convenience of the reader. It has been neither
reviewed nor approved by the Court and may not
summarize al portions of the opinion.

Laurence J. Rappaport v. Kenneth Pasternak (A-
32-23) (088645)

Argued November 4, 2024 -- Decided April 1,
2025

PATTERSON, J., writing for a unanimous
Court.

In this appeal, the Court considers whether a
contested arbitration award was properly modified
under N.J.SA. 2A:23B-24(a)(2).

This appeal arises from a dispute among members
of several limited liability companies that was
arbitrated pursuant to the parties agreement. In a
series of awards, the arbitrator ruled on numerous
claims and counterclaims. He awarded $4.9 million
to plaintiff Laurence Rappaport on various claims,
offset by an award on a claim asserted by defendant
Kenneth Pasternak, for a net award of
approximately $3.8 million. The arbitrator did not
award Rappaport damages for the loss of future
distributions of carried interest.

Following the arbitrator's awards, Rappaport
contended that the question of carried interest had
not been presented to the arbitrator, [*2] and that
the arbitrator had improperly ruled that he was not
entitled to such distributions. After remanding for
clarification that the arbitrator intended his awards
to resolve the issue of carried interest, the Chancery
Division confirmed the awards.

Rappaport appealed, and the Appellate Division
affirmed the arbitrator's awards for Rappaport's
claims for lost income and future income based on
his termination as a manager. However, the
Appellate Division ruled that the parties had
"specifically excluded" the question of carried
interest from the arbitration, and that "Rappaport's
interest as an investor was not a claim raised in
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arbitration." Based on its reading of the record, the
appellate court concluded that the arbitrator had sua
sponte raised the question of carried interest in the
arbitration. It rejected as “"implausible" the
arbitrator's valuation of Rappaport's aggregate
clam at $4.9 million and ruled that Rappaport was
entitled to carried interest going forward under the
operating agreements. It modified the awards "to
exclude any inclusion of Rappaport's membership
interest, including any future carried interest
accruing after the conclusion of arbitration
testimony” and [*3] reversed the judgment of the
Chancery Division. The Court granted certification.
257 N.J. 24, 311 A.3d 988 (2024).

HELD: The Court disagrees with the Appellate
Division's conclusion that it was the arbitrator, not
the parties, who introduced the question of carried
interest in the arbitration. The remedy of
modification under N.J.SA. 2A:23B-24(a)(2) is not
warranted in this case, and the Appellate Division's
review of the award did not conform to the
deferential standard governing judicia review of
arbitration awards.

1. The New Jersey Arbitration Act (NJAA)
authorizes an arbitrator to "order such remedies as
the arbitrator considers just and appropriate under
the circumstances of the arbitration proceeding.”
N.J.SA. 2A:23B-21(c). The statute expressly states
that "[t]he fact that such a remedy could not or
would not be granted by the court is not a ground
for refusing to confirm an award . . . or for vacating
an award.” Ibid. The NJAA lists six circumstances
under which a "court shall vacate an award.” Id. at -
23(a)(1) to (6). It dso lists three reasons for which
a "court shall modify or correct the award,”
including, as relevant here, that "the arbitrator made
an award on a claim not submitted to the arbitrator
and the award may be corrected without affecting
the merits[*4] of the decision upon the claims
submitted.” 1d. at - 24(a)(2). (pp. 23-25)

2. Case law underscores the strict constraints on
appellate review in a private arbitration. That
standard derives from Chief Justice Wilentz's

concurring opinion in Perini Corp. v. Greate Bay
Hotel & Casino, Inc., 129 N.J. 479, 610 A.2d 364
(1992). In Perini, Chief Justice Wilentz expressed
the view that "[a]rbitration awards should be what
they were always intended to be: final, not subject
to judicial review absent fraud, corruption, or
similar wrongdoing on the part of the arbitrators. . .
. Whether the arbitrators commit errors of law or
errors of fact should be totally irrelevant. The only
guestions are: were the arbitrators honest, and did
they stay within the bounds of the arbitration
agreement?’ 1d. at 519, 610, A.2d 364 (Wilentz,
C.J, concurring). Stating that the NJAA
"pronounces the correct rule” Chief Justice
Wilentz proposed a new standard: "Basicaly,
arbitration awards may be vacated only for fraud,
corruption, or similar wrongdoing on the part of the
arbitrators. It can be corrected or modified only for
very specifically defined mistakes as set forth in
[N.J.SA. 2A:23B-24]." |d. at 548-49, 610 A.2d 364.
Two years later, a majority of the Court adopted
Chief Justice Wilentz's proposed test. Tretina
Printing v. Fitzpatrick & Assocs., 135 N.J. 349,
358-59, 640 A.2d 788 (1994). The limited scope of
appellate review promotes the objectives[*5] of
arbitration. (pp. 25-29)

3. Here, there is no dispute that the issue of carried
interest was arbitrable. And upon review of the
record, the Court finds no evidence in the record
that the parties excluded the question of carried
interest from the arbitration. The question of
Rappaport's rights under the operating agreements
going forward -- including his right to future
compensation -- was sguarely presented to the
arbitrator at the pleading stage by both sides.
Rappaport's pre-hearing motion in limine clearly
placed in issue his future compensation, including
his right to future carried interest. During
Rappaport's direct examination before the
arbitrator, Rappaport testified about the $25 million
estimated value of his carried interest. That point
was reiterated in his closing argument. The
question of carried interest was raised again in the
parties  post-hearing  written  submissions.
Accordingly, Rappaport's right to carried interest --
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an arbitrable issue under the parties arbitration
agreement -- was vigorously disputed by the parties
a several stages of the arbitration. The Court
respectfully disagrees with the Appellate Division's
conclusion that when the arbitrator declined [*6]
Rappaport's request for carried interest, he ruled on
aclaim not presented to him. (pp. 30-33)

4. Moreover, the Appellate Division's remedy
fundamentally affected the merits of the arbitrator's
decision on other claims indisputably presented to
him. The award of $4.9 million reflected the
arbitrator's assessment of the carried interest claim,
as well as claims for other categories of damages.
The Court therefore does not view the Appellate
Division's decision to meet the standard for
modification set forth in N.J.SA. 2A:23B-24(a)(2).
That standard has two mandatory components. that
the award includes "a claim not submitted to the
arbitrator and the award may be corrected without
affecting the merits of the decision upon the claims
submitted.” (emphasis added). Here, neither factor
was met and each independently warrants reversal
of the Appellate Division's judgment. As to the
Appellate Division's determination that it was
“implausible” that the $4.9 million award
encompassed the value of Rappaport's future
carried interest, the Court reiterates that an
appellate court's task is not to determine "[w]hether
the arbitrators commit errors of law or errors of
fact," but to decide two questions that the
statute [*7] prescribes: "were the arbitrators
honest, and did they stay within the bounds of the
arbitration agreement?* Perini, 129 N.J. at 519, 610
A.2d 364 (Wilentz, C.J., concurring). Here, the
answer to both questionsisyes. (pp. 34-35)

5. The Court suggests that when parties intend to
exclude from an arbitration one or more issues that
fall within the scope of the arbitration agreement,
they should identify those issues in writing for the
arbitrator and all counsel prior to the arbitration
proceeding. (p. 35)

Counsdl: Howard W. Schub argued the cause for
appellants (Nelson Mullins Riley & Scarborough,

and Shapiro, Croland, Reiser, Apfel & Di lorio,
attorneys, Howard W. Schub and Stuart Reiser, on
the briefs).

Christopher Nucifora argued the cause for
respondent (Kaufman Dolowich, attorneys;
Christopher Nucifora, Erik E. Sardifia, and Edward
P. Abbott, on the briefs).

Alex R. Daniel argued the cause for amicus curiae
New Jersey Civil Justice Institute (The New Jersey
Civil Justice Institute, attorneys; Anthony M.
Anastasio, of counsel, and Alex R. Daniel, of
counsel and on the brief).

Robert E. Margulies submitted a brief on behalf of
amicus curiae Committee for Dispute Resolution
(Schumann Hanlon Margulies, attorneys, Robert E.
Margulies, [*8] on the brief).

Judges: JUSTICE PATTERSON delivered the
opinion of the Court. CHIEF JUSTICE RABNER
and JUSTICES PIERRE-LOUIS, WAINER
APTER, FASCIALE, NORIEGA, and HOFFMAN
joinin JUSTICE PATTERSON's opinion.

Opinion by: PATTERSON

Opinion

JUSTICE PATTERSON delivered the opinion of
the Court.

HNI1[¥] When it enacted the New Jersey
Arbitration Act (NJAA), N.J.SA. 2A:23B-1 to - 36,
the Legislature mandated that a court confirm a
private sector arbitration award unless that court
modifies, corrects, or vacates the award in
accordance with the statute. N.J.SA. 2A:23B-22.
The NJAA identifies three circumstances in which
a court may modify an arbitration award, one of
which applies when "the arbitrator made an award
on a claim not submitted to the arbitrator and the
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awvard may be corrected without affecting the
merits of the decision upon the claims submitted.”
Id. at - 24(a). Absent afinding that one of the three
statutory grounds is present, a court may not
modify a private sector arbitration award. Id. at -
22.

HN2[¥] The Legislature's constraints on appellate
review of arbitration awards paralel our case law,
which authorizes an order vacating a private sector
arbitration award "only for fraud, corruption, or
similar wrongdoing on the part of the arbitrators,”
and permits modification of an award only when
the court [*9] finds the arbitrator has made one of
the "very specifically defined mistakes" identified
in the NJAA. Tretina Printing, Inc. v. Fitzpatrick &
Assocs., Inc.,, 135 N.J. 349, 358, 640 A.2d 788
(1994) (quoting Perini Corp. v. Greate Bay Hotel
& Casino, Inc., 129 N.J. 479, 548-49, 610 A.2d 364
(1992) (Wilentz, C.J., concurring)). Judicial review
of private sector arbitration awards is thus strictly
limited. Seeid. at 357, 640 A.2d 788.

This appeal arises from a dispute among members
of several limited liability companies that was
arbitrated pursuant to the parties agreement. In a
series of awards, the arbitrator ruled on numerous
claims and counterclaims. He awarded $4.9 million
to plaintiff Laurence Rappaport on various claims,
offset by an award on a clam asserted by a
defendant for a net award of approximately $3.8
million. The arbitrator did not award Rappaport
damages for the loss of future distributions of
carried interest.

Following the arbitrator's awards, Rappaport
contended that the question of carried interest had
not been presented to the arbitrator, and that the
arbitrator had improperly ruled that he was not
entitled to such distributions. After remanding for
clarification that the arbitrator intended his awards
to resolve the issue of carried interest, the Chancery
Division confirmed the awards.

Rappaport appealed. The Appellate Division
viewed the record to demonstrate that [*10] the
arbitrator, not the parties, had raised the issue of

carried interest in the arbitration. It therefore
modified the award pursuant to N.J.SA. 2A:23B-
24(a)(2). The appellate court reversed the Chancery
Division's judgment, and reinstated Rappaport's
complaint seeking a declaration that he was entitled
to future distributions of carried interest.

We granted defendants petition for certification,
and now reverse the Appellate Division's judgment.
It is undisputed that Rappaport's claimed right to
carried interest was an arbitrable issue under the
parties agreement; the issue is whether the parties
raised that issue before the arbitrator. We disagree
with the Appellate Division's conclusion that it was
the arbitrator, not the parties, who introduced the
guestion of carried interest in the arbitration.
Rappaport discussed the issue of carried interest in
his direct examination, his legal briefs, and the
arbitration award he proposed to the arbitrator. At
several stages of the arbitration, defendants
disputed Rappaport's claim to carried interest and
argued that he was not entitted to future
distributions. We do not view the remedy of
modification under N.J.SA. 2A:23B-24(a)(2) to be
warranted in this case, and we do not
consider [*11] the Appellate Division's review of
the arbitration award to conform to the deferential
standard governing judicial review of arbitration
awards.

Accordingly, we reverse the Appellate Division's
judgment and reinstate the Chancery Division's
decision confirming the arbitration award.

We summarize the portions of the factual record
and the procedural history that are directly relevant
to the question before us. whether the arbitrator
decided a matter that was not submitted for
arbitration when he determined whether Rappaport
was entitled to carried interest.

A.

This appeal concerns five limited liability
companies collectively known as the KABR


https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040S-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040P-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040P-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:6FG4-4973-RXV6-P54Y-00000-00&context=1530671&link=clscc2
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-VM70-003C-P2DC-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-VM70-003C-P2DC-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-VM70-003C-P2DC-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040S-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040S-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKK1-6F13-040S-00000-00&context=1530671

Page 10 of 20

2025 N.J. LEXIS 267, *11

entities.! Prior to the dispute that gave rise to this
appeal, Rappaport was a managing member of the
KABR entities and held various managerial titlesin
those entities.

The members of each KABR entity entered into an
operating agreement which set forth their rights and
obligations. Each operating agreement contained an
arbitration provision stating in part that "[a]lny
guestion, dispute, claim, controversy, refusal to
perform, or other issue of any nature whatsoever"
that "arises in connection with this Agreement shall
be finally resolved solely and [*12] exclusively” as
provided in New Jersey or Delaware Alternative
Procedure for Dispute Resolution statutes, "in lieu
of al judicia, administrative, and other remedies of
any nature whatsoever."

As a managing member, Rappaport was
compensated by distributions from management
and development fees paid to the companies and
distributions from investment fees paid to the
investment funds, and his law firm was paid for
legal servicesthat he provided to the companies.

One form of compensation paid to members of the
KABR entities was carried interest, sometimes
called "promote interest” in the testimony before
the arbitrator. Rappaport defined carried interest as
"[tlhe share of any profits produced by a
partnership's investment, paid to the general partner
as compensation for managing the investment,” so
that "[t]he general partner's interest in the property
is 'carried’ with the property until it is liquidated.”
As defendant Adam Altman explained to the
arbitrator, carried interest "is the interest that
[KABR entity members] get after the investors
have been paid back a hundred percent of their
money and their preferred return.”

In 2019, each KABR entity, through resolutions
adopted by members[*13] of the entity holding

1Four of the KABR entities at issue -- KABR Management, LLC;
KABR Management I, LLC; KABR Management IIl, LLC; and
KABR Management IV, LLC -- are real estate investment funds. The
fifth, Rapad Rea Estate Management, LLC, provides services to the
real estate investment funds.

two thirds of the interest in that entity, removed
Rappaport from his managerial positions. In the
arbitration, defendants asserted that the members of
the KABR entities took that action as the result of
various acts of mismanagement and misconduct by
Rappaport.  Rappaport  denied  defendants
allegations and contended that he was removed
from his managerial positions without cause. He
asserted that in the wake of his removal as a
manager of the KABR entities, he was no longer
paid management fees, but he continued to receive
distributions of carried interest pending the
resolution of the parties dispute.

B.
1

Rappaport, individually and as a member of the
KABR entities, filed an action in the Chancery
Division, naming as defendants the members of the
KABR entities. Rappaport asserted claims for
declaratory relief "to protect Rappaport's rights and
to compel [defendants] to permit Rappaport's
continued performance" under the KABR entities
operating agreements; minority member oppression
under the Revised Uniform Limited Liability
Company Act (RULLCA), N.J.SA. 42:2C-1to - 94,
seeking "a remedy other than dissolution” under
N.J.SA. 42:2C-48(a)(5) and (b); and various
contract and tort claims. He sought remedies
including "[m]onetary damages in an amount to be
determined [*14] at trial," interest, attorneys fees,
costs and "[sluch other and further relief as the
Court deems just and proper."

Consistent with the operating agreements
arbitration provisions, the parties agreed to dismiss
the complaint without prejudice and "submit the
claims in this matter as well as any other clams
that could be asserted in this matter to arbitration.”
In an arbitration agreement, they memorialized
their intention to "fully and finally resolve their
dispute related to the Claim and Counterclaim,” as
well as "related matters, including but not limited
to, any claims that could be asserted by any Party
as part of the Claim or the Counterclaim or with
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respect to the dissolution or disassociation of
Rappaport from, or Rappaport's employment with"
the KABR entities, by "submitting their claims and
defenses to arbitration.” The parties further agreed
that

[t]he scope of the arbitration shall be confined
to adjudicating the Claim, Counterclaim, and
related matters, including but not limited to,
Rappaport's request for injunctive relief
pursuant to his Order to Show Cause for
Preliminary Injunction Pursuant to Rule 4:52
(the "Injunction Motion"), any claims that
could be asserted by any Party [*15] as part of
the Claim or the Counterclaim or with respect
to the dissolution or disassociation of
Rappaport from, or Rappaport's employment
with, the KABR Management Companies.

The Arbitrator shal have no power to
materialy alter or materially modify the terms
and conditions of this Agreement in any
manner that materially prejudices the rights of
either Party. The Arbitrator shall decide what
congtitutes a materia modification. The
Arbitrator shall conduct the hearings in this
arbitration, including, but not limited to, the
introduction of documents and testimony of the
Parties and the non-party witnesses, and shall
provide the Parties with a written and reasoned
decision, which shall constitute the arbitration
award, which shall be final and binding upon
the Parties, except as provided in the [NJAA].

The parties designated the Honorable James R.
Zazzali (Ret.) as the sole arbitrator. They agreed
that the arbitrator would apply the substantive laws
of New Jersey and that the arbitration would be
"governed proceduraly” by the NJAA and the
Commercial Arbitration Rules and Procedures for
Large, Complex Commercial Disputes of the
American Arbitration Association (AAA Rules).
AAA [*16] Rule 47(a) authorized the arbitrator to
"grant any remedy or relief that the arbitrator
deems just and equitable and within the scope of
the agreement of the parties, including, but not

limited to, specific performance of a contract.”

The parties filed claims in arbitration. Rappaport
restated the claims he had asserted in the Chancery
Division, including his claim for declaratory relief,
and added clams for age discrimination and
indemnification. He sought relief including
"monetary damages in an amount to be determined
at trial." Defendants countered that Rappaport was
terminated for cause as a manager because he had
acted improperly and mismanaged the KABR
entities. They sought, among other remedies, "a
declaration that Rappaport has properly been or
may be terminated from al of the KABR [e]ntities
and is not entitled to any further compensation,”
and argued that Rappaport should only be entitled
to a redemption payment, not future profits from
the entities.

The arbitrator conducted hearings over fourteen
days. He considered the testimony of witnesses,
written evidence, certifications, and briefs
addressing numerous issues contested by the
parties.

Among other claims, Rappaport contended
that [*17] whether or not he were to continue as a
manager, he was entitled to recelve future
compensation as a member of the KABR entities.
In a pre-hearing motion, Rappaport argued that
"[r]egardless of whether they manage the KABR
[e]ntities, any member is entitled to ‘receive the
profits, log[s|es and distributions from the [KABR
entities] that he would have received as a member."™
In his opening statement, Rappaport's counsel
urged the arbitrator to alow Rappaport
"immediately back in the company to discharge his
duties as a member and a manager,” among other
relief, and to award damages "including backpay
[and] distributions of the operating income."

In his opening statement, defendants counsel
characterized the matter as "a business divorce"
between "partners who just don't want to be
partners anymore,” and asked that Rappaport's
remedies be limited to a return of his capital and
amounts addressed in the operating agreements.



Page 12 of 20

2025 N.J. LEXIS 267, *17

During Rappaport's direct examination on the first
day of testimony before the arbitrator, his counsel
asked him whether a particular section of one of the
operating agreements set forth a schedule relating
to carried interest, and Rappaport answered that it
did. [*18] Rappaport's  direct  examination
continued:

Q. With respect to this litigation -- or, rather,

this arbitration, are you asserting any claims

with respect to your carried interest?

A. I'm asserting the fact that | am entitled to

that and | am fully vested in the carried interest.

Evidently referring to a portion of defendants
counsel's opening statement addressing Rappaport's
claims for damages in the arbitration, Rappaport's
counsel inquired:
Q. Do you remember [defendants counsel]
going through some numbers about the
damages that you assert in this case? Do you
recall him speaking today about that?
A.Yes
Q. Do any of those numbers address your
carried interest?
A. No, they do not address the carried interest.
Q. And what do you estimate your carried
interest to be?
A. Last time that it was valued, which was |
think 2018, the total carried interest was
somewhere in the $25 million neighborhood.
I'm not a hundred percent sure. There is a
document that | had at one time that Mike
Dwyer a8 KABR worked up for me for my
financial statement.
Q. Okay. And that $25 million estimated
number, that's above and beyond the numbers
that [defendants counsel] was discussing
earlier?

A. Yes. That was discussing [*19] only the
management -- the various management
companies in reference to the management-
style income, not the carried interest.

In his redirect examination, Rappaport was asked
whether carried interest was encompassed in the

"profits and losses" of the KABR entities, and he
testified that it was.

In his closing argument, Rappaport's counsel
enumerated the categories of damages that
Rappaport claimed. He then stated,

and also, your Honor, what -- there's two things
that have to happen, that Mr. Rappaport is
clearly entitled to. His carried interest, again,
and if he were to be deprived of that, that's
nearly 20 or more million dollars. And that's
going to be paid out in the future as aright, and
as the other partners will have as well, and
that's clearly delineated.

In his post-hearing brief, Rappaport claimed
$44,335,510 in compensatory damages, consisting
of the value of his ownership interest in the KABR
entities, and lost income; punitive damages, and
attorneys fees. Citing his own testimony about the
value of his carried interest, Rappaport argued that
the $44,335,510 figure "does not include any
ownership interest for, or the value of, any carried
interest to which Rappaport is entitled [*20] as a
member of the KABR [¢]ntities, should he fail to
continue as a member."

The proposed arbitration award that Rappaport
submitted to the arbitrator included two proposed
findings that Rappaport was entitled to carried
interest. In one proposed arbitration award,
Rappaport urged the arbitrator to grant his motions
in limine; to hold that he had a vested interest in the
KABR entities"present and future profits, losses,
and distributions"; and to rule that he was entitled
to "the 'carried interest,’ 'promote’ and ‘promote
interest’ (synonymous terms by the parties), which
is paid by one of [the KABR investment funds] to

the corresponding [KABR entities] in the
proportional amount outlined in the
corresponding operating agreement for that

particular [KABR entity]." In a second proposed
arbitration award, Rappaport requested that the
arbitrator declare that he was "entitled to receive
the profits, losses, and distributions of the [KABR
entities| going forward at the percentages outlined
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inthe [KABR entities] Operating Agreements.”

In their post-hearing brief and proposed arbitration
awards, defendants asserted that Rappaport was
entitted to nothing more than the value of his
capital [*21] accounts, and that the arbitrator
should not award him carried interest or other
categories of damages.

After the parties post-hearing submissions, the
arbitrator issued afirst interim award. He noted that
Rappaport sought $69 million in damages and
defendants sought $11 million in damages. Among
other determinations, the arbitrator ruled that the
operating agreements were enforceable, defendants
lacked cause for terminating Rappaport as a
manager, and defendants had breached the implied
covenant of good faith and fair dealing. The
arbitrator declined to reinstate Rappaport as a
manager, however, determining that he should not
serve in any position in a KABR entity going
forward due to the "toxic" atmosphere in the KABR
entities while he remained there. Among other
rulings, the arbitrator denied Rappaport's claims for
declaratory relief, which had included a clam for a
declaration that Rappaport was entitled to future
compensation under the operating agreements. The
arbitrator stated that in the exercise of his
discretion, he denied "the requested $25M in
carried interest.”

The arbitrator awarded $4.9 million to Rappaport,
representing, among other categories of damages,
"the claimed [*22] interest of $13,000 and 'lost
income' of $83,000." The arbitrator awarded
$1,048,853 to defendant Kenneth Pasternak on
Pasternak's claim against Rappaport and calculated
the net award to be $3,851,147. Finding that
amount to represent "a just result,” the arbitrator
urged the parties "to put these events behind them
and continue on with their professiona and
persona lives."

Defendants sought modification, clarification, and
correction of the interim award, raising issues that
are not the subject of this appeal. Rappaport sought
modification of the award. He argued that

RULLCA barred New Jersey courts from depriving
him of the economic value of his interest as an
owner of the limited liability companies and that
his right to carried interest was unaffected by his
termination, which the arbitrator had deemed to be
a termination without cause. Rappaport contended
that the arbitrator's decision that he was not entitled
to carried interest exceeded the parameters of his
authority and that the award should be modified.
He stated that he was "not looking for a number
amount to be placed on the carried interest at this
point,” but "simply seeking to clarify" that the
arbitrator's interim [*23] award entitled him "to his
proportional share of the carried interest when it
becomes due in accordance with the Court's prior
ruling and the 'enforceable’ Operating Agreements.”

In a second interim award, the arbitrator rejected
Rappaport's claim that he had acted beyond the
scope of the arbitration in ruling on the question of
carried interest. The arbitrator confirmed that he
had considered and denied Rappaport's "request for
$25M in carried interest," instead awarding
"$13,455, the total value of his capital account in
KABR | through IV." He stated that even if he "had
awarded carried interest, the amount would be de
minimis." The arbitrator later issued a third award,
addressing a question that is not the subject of this
appea. In accordance with the three awards,
defendants paid Rappaport $3,851,147, subject to
Rappaport's reservation of rights. The arbitrator
then issued a fourth award requiring defendants to
pay $190,000 in interest, and defendants paid
Rappaport that amount as well.

2.

Rappaport filed a second complaint in the Chancery
Division, seeking, among other remedies, a
declaration that he was entitled to carried interest
going forward because the arbitrator did not [*24]

state or hold that he was "not a member or [wals
dissociated as a member." Defendants moved to
confirm the arbitration awards, contending that
Rappaport was not entitled to further compensation
from the KABR entities, and cross-moved to
dismiss Rappaport's second complaint. Rappaport
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then moved to confirm or in the aternative to
vacate and modify in part the arbitration award,
challenging the arbitrator's denial of carried
interest.

The Chancery Division judge remanded the matter
to the arbitrator to clarify "whether the $4.9 million
award in damages was intended to represent full,
just, and complete compensation to [Rappaport] for
his damages against [d]efendants both as a manager
and member of the KABR [g]ntities." The arbitrator
held a hearing on remand and answered the
Chancery Divison judge's question in the
affirmative. The arbitrator noted that he had stated
in his final award that "the damages amount was a
‘fair and just result” and had admonished the
parties to put their dispute behind them.

Following the remand, the Chancery Division judge
found that the arbitrator had considered the
question of carried interest in the arbitration
awards. The judge entered an  order
confirming [*25] the arbitration awards. In his
order, the judge found that Rappaport's interests in
the KABR entities, "including any claimed rights to
any past or future profits, carried interest, losses or
other distributions of any kind or nature whatsoever
with respect to" those entities "have been fully
redeemed and cancelled by virtue of the payments
made by [d]efendants to [Rappaport] in accordance

with the Arbitration Awards." The Chancery
Division judge dismissed with pregudice
Rappaport's second complaint.

3.

Rappaport appealed the Chancery Division's orders
In separate appeals, and the Appellate Division
consolidated the appeals.

The Appellate Division affirmed the arbitrator's
awards for Rappaport's claims for lost income and
future income based on his termination as a
manager. Citing defendants observation that
Rappaport's remova as a manager had nothing to
do with his status as an equity owner, the Appellate
Division ruled that the parties had "specifically

excluded" the question of carried interest from the
arbitration, and that "Rappaport's interest as an
investor was not a claim raised in arbitration.”

As all parties have acknowledged during the
proceedings before this Court, the Appellate [*26]
Division mistakenly attributed to the arbitrator the
questions about carried interest that were actually
posed by Rappaport's counsel to Rappaport during
his direct examination on the arbitration's first day.
Based on its reading of the record, the appellate
court concluded that the arbitrator had sua sponte
raised the question of carried interest in the
arbitration. It viewed Rappaport's $25 million
estimate of the value of his carried interest to be an
attempt to "respond to the arbitrator's question by
giving him a ballpark figure." The appellate court
ruled that no party had presented testimony
regarding Rappaport's equity interest in the KABR
entities.

The Appellate Divison viewed defendants
contention during the arbitration that Rappaport
was not entitled to carried interest to lack support in
the operating agreements or case law. The appellate
court acknowledged that dissociation, as a remedy
for minority member oppresson under N.J.SA.
42:2C-48(a)(5)(b) and - 48(b), was within the
scope of the arbitration agreement. It asserted,
however, that the arbitrator sua sponte imposed that
remedy after testimony concluded, and ruled that
Rappaport's claim for carried interest based on his
membership in the KABR entities[*27] did not
accrue until that stage of the proceeding. It rejected
as "implausible® the arbitrator's vauation of
Rappaport's aggregate claim at $4.9 million.

The Appellate Division ruled that Rappaport was
entitled to carried interest going forward under the
operating agreements, and that he did not waive his
rights as a member by failing to assert a claim for
carried interest at the arbitration. It modified the
awards "to exclude any inclusion of Rappaport's
membership interest, including any future carried
interest accruing after the conclusion of arbitration
testimony,” reversed the judgment of the Chancery


https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-C931-6F13-00Y9-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-C931-6F13-00Y9-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-C931-6F13-00Y9-00000-00&context=1530671

Page 15 of 20

2025 N.J. LEXIS 267, *27

Division, and reinstated Rappaport's second

complaint.
4.

We granted defendants petition for certification.
257 N.J. 24, 311 A.3d 988 (2024). We granted the
motions of the New Jersey Civil Justice Ingtitute
and the Committee for Dispute Resolution to
appear as amici curiae.

Defendants contend that the Appellate Division
failed to apply the deferential standard of review
that Tretina mandates. They argue that the question
whether Rappaport was entitled to carried interest
was not only within the scope of the arbitration
agreement, but was repeatedly raised by the parties
at various stages of the arbitration. They [*28]

assert that the Appellate Division's modification of
the award directly affected the merits of the award,
and that the appellate court therefore misapplied
N.J.SA. 2A:23B-24(a)(2).

Rappaport asserts that the Appellate Division
properly scrutinized the arbitrator's decision and
correctly concluded that the issue of carried interest
was beyond the scope of the arbitration. He
contends that he had no notice that his right to
carried interest was at risk in the arbitration until
late in the arbitration proceeding. Rappaport argues
that the Appellate Division's decision did not
contravene Tretina because the value of his interest
as a KABR member was not an issue raised before
the arbitrator.

Amicus curiae New Jersey Civil Justice Institute
contends that the Appellate Division misapplied the
standard of review. It urges that we apply a
presumption that arbitrators act within their
authority when the award can be rationally derived
from the arbitration agreement or the parties
submissions.

Amicus curiae Committee for Dispute Resolution
asserts that the Appellate Division failed to apply a
properly deferential standard of review in

accordance with N.J.SA. 2A:23B-23 and - 24.
[1.
A.

The NJAA's primary purpose "is to advance
arbitration [*29] as a desirable aternative to
litigation and to clarify arbitration procedures in
light of the developments of the law in thisarea." S.
Judiciary Comm. Statement to S 514 (Dec. 9,
2002). HN3[#] The statute empowers an arbitrator
to "conduct an arbitration in such manner as the
arbitrator considers appropriate for a fair and
expeditious disposition of the proceeding.” N.J.SA.

2A:23B-15(a).

HN4[F] With respect to al remedies except
punitive damages and reasonable attorneys fees
and expenses, which are separately addressed in
N.J.SA. 2A:23B-21(a) and (b), the NJAA
authorizes an arbitrator to

order such remedies as the arbitrator considers
just and appropriate under the circumstances of
the arbitration proceeding. The fact that such a
remedy could not or would not be granted by
the court is not aground for refusing to confirm
an award pursuant to [N.J.SA. 2A:23B-22] or
for vacating an award pursuant to [N.J.SA.
2A:23B-23].

[1d. at - 21(c)]

HN5[¥] Pursuant to N.J.SA. 2A:23B-22, following
an award, a party to the arbitration "may file a
summary action with the court for an order
confirming the award,” thus requiring the court to
"issue a confirming order unless the award is
modified or corrected pursuant to [N.J.SA.
2A:23B-20 or - 24] or is vacated pursuant to
[N.J.SA. 2A:23B-23]." A court shall vacate an
award if

(1) the award was procured[*30]
corruption, fraud, or other undue means,
(2) the court finds evident partiality by an
arbitrator; corruption by an arbitrator; or

by
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misconduct by an arbitrator prejudicing the
rights of a party to the arbitration proceeding;

(3) an arbitrator refused to postpone the hearing
upon showing of sufficient cause for
postponement, refused to consider evidence
material to the controversy, or otherwise
conducted the hearing contrary to [N.J.SA.
2A:23B-15], so as to substantialy prejudice the
rights of a party to the arbitration proceeding;
(4) an arbitrator exceeded the arbitrator's
powers,

(5) there was no agreement to arbitrate, unless
the person participated in the arbitration
proceeding without raising the objection
pursuant to [N.J.SA. 2A:23B-15(c)] not later
than the beginning of the arbitration hearing; or

(6) the arbitration was conducted without
proper notice of the initiation of an arbitration
as required in [N.J.SA. 2A:23B-9] so as to
substantially prejudice the rights of a party to
the arbitration proceeding.

[Id. at - 23(a).]

Upon the filing of a summary action pursuant to
N.J.SA. 2A:23B-24(a), a court shal modify or
correct the arbitration award if:

(1) there was an evident mathematical
miscalculation or an evident mistake in the
description of a person,[*31] thing, or
property referred to in the award;

(2) the arbitrator made an award on a claim not
submitted to the arbitrator and the award may
be corrected without affecting the merits of the
decision upon the claims submitted; or

(3) the award is imperfect in a matter of form
not affecting the merits of the decision on the
claims submitted.

[1d. at - 24(a) ]

Our case law underscores the strict constraints on
appellate review in a private arbitration such as that

a issue here. That standard derives from Chief
Justice Wilentz's concurring opinion in Perini.

In Perini, a pluraity of the Court upheld an
arbitration award, applying a standard of review for
private sector arbitrations under which "an
arbitrator's determination of a legal issue should be
sustained as long as the determination is reasonably
debatable." 129 N.J. at 493, 610 A.2d 364 (citing
Div. of Sate Police v. Sate Troopers Fraternal
Assn, 91 N.J. 464, 469, 453 A.2d 176 (1982)).

Chief Justice Wilentz agreed with the plurality's
judgment but advocated a substantially more
deferential standard of review. Id. at 518-24, 610
A.2d 364 (Wilentz, C.J., concurring). He observed
that "[i]n New Jersey, instead of ending the dispute,
the arbitration award is just the beginning; in this
state, arbitration is not an aternative to litigation
but rather the first step of the lawsuit." [*32] Id. at
518, 610 A.2d 364. Acknowledging that the
plurality had not only followed but refined existing
precedents, Chief Justice Wilentz nonetheless
stated:

We need a new rule, one that is true to our
arbitration statute. Arbitration awards should be
what they were always intended to be: final,
not subject to judicia review absent fraud,
corruption, or similar wrongdoing on the part
of the arbitrators. HN6[#] Parties who choose
arbitration should not be put through a
litigation wringer. Whether the arbitrators
commit errors of law or errors of fact should be
totally irrelevant. The only questions are: were
the arbitrators honest, and did they stay within
the bounds of the arbitration agreement?

[1d. at 519, 610 A.2d 364.]

Stating that the NJAA "pronounces the correct
rule* Chief Justice Wilentz proposed a new
standard:

Basically, arbitration awards may be vacated
only for fraud, corruption, or smilar
wrongdoing on the part of the arbitrators. HN7[
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F] It can be corrected or modified only for
very specifically defined mistakes as set forth
in [N.JSA. 2A:23B-24]. If the arbitrators
decide a matter not even submitted to them,
that matter can be excluded from the award.
For those who think the parties are entitled to a
greater share of justice, and that such
justice[*33] exists only in the care of the
court, | would hold that the parties are free to
expand the scope of judicia review by
providing for such expansion in their contract;
that they may, for example, specifically provide
that the arbitrators shall render their decision
only in conformance with New Jersey law, and
that such awards may be reversed either for
mere errors of New Jersey law, substantia
errors, or gross errors of New Jersey law and
define therein what they mean by that. | doubt
if many will. And if they do, they should
abandon arbitration and go directly to the law
courts.

[1d. at 548-49, 610 A.2d 364.]

Two years later, a majority of the Court adopted
Chief Justice Wilentz's proposed test. Tretina, 135
N.J. at 358-59, 640 A.2d 788. There, the Chancery
Division had modified the award, and the Appellate
Division, applying the Perini pluraity's rule,
vacated the award. 1d. at 353-54, 640 A.2d 788. By
the time that the Court decided Tretina, a majority
of the justices had abandoned the "reasonably
debatable" standard in favor of "the standard set
forth in the Chief Justice's opinion concurring in
the judgment in Perini"; that standard therefore
governed Tretina. Id. at 357-58, 640 A.2d 788.
"Because the record . . . contain[ed] not even a hint
of misconduct by the arbitrator, and because no
statutory [*34] ground exist[ed] for invalidating or
modifying the award,” the Court upheld the
arbitrator's award in that appeal. I1d. at 358, 640
A.2d 788.

HNS[¥] Accordingly, a private sector arbitration
award should not be vacated absent "fraud,
corruption, or similar wrongdoing on the part of the

arbitrators.” Perini, 129 N.J. at 548-49, 610 A.2d
364 (Wilentz, C.J., concurring); see also Tretina,
135 N.J. at 358-59; N.J.SA. 2A:23B-23(a); Bound
Brook Bd. of Educ. v. Ciripompa, 228 N.J. 4, 11,
153 A.3d 931 (2017) (noting, in the setting of a
public sector arbitration, that "[a]ln arbitrator's
award is not to be cast aside lightly. It is subject to
being vacated only when it has been shown that a
statutory basis justifies that action.” (quoting
Kearny PBA Local No. 21 v. Town of Kearny, 81
N.J. 208, 221, 405 A.2d 393 (1979))).

In Tretina, the Court noted that the NJAA's
modification provision then in effect directed a
court "to modify an award only if those changes
will not affect the merits of the controversy.” 135
N.J. at 360, 640 A.2d 788. The Court viewed the
statute's "clear implication" to be "that the
Legidature intended that courts correct mistakes
that are obvious and ssimple -- errors that can be
fixed without a remand and without the services of
an experienced arbitrator.” Ibid. See, e.g., Block v.
Plosia, 390 N.J. Super. 543, 552-57, 916 A.2d 475
(App. Div. 2007) (modifying an arbitration award
by undoing the arbitrator's trebling of damages
under the New Jersey Consumer Fraud Act given
the absence of any claim under that statute). Indeed,
Chief Justice Wilentz [*35] noted in his concurring
opinion in Perini that the modification provision
was "extremely limited." Perini, 129 N.J. at 542,
610 A2d 364 (Wilentz, C.J., concurring). He
reached "the only tenable conclusion from the
statute itself": "errors of fact, whether gross or
ordinary, lead to neither vacation nor modification
and correction,” and that "there is no mention
whatsoever of errors of law." 1bid.

HNO[®] Private sector arbitration awards are thus
subjected to an extraordinarily deferential standard
of review.2 An award may not be vacated or

2Amicus curiae New Jersey Civil Justice Institute urges that we
follow Third Circuit decisions recognizing a presumption that an
arbitrator has acted within the scope of the arbitrator's authority
when the award can be rationally derived from either the parties
arbitration agreement or submissions. That argument was raised only
by amicus, not by a party, and we do not consider it. See C.R. v.
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modified simply because a court disagrees with the
arbitrator's interpretation of the law or view of the
facts, unless the statute's specific requirements for
vacating or modifying an award are met, the award
must be confirmed. N.J.SA. 2A:23B-22.

HNI1O0[#] That limited scope of appellate review
promotes the objectives of arbitration. Absent the
strict constraints on appeals from arbitration
awards, "the purpose of the arbitration contract,
which isto provide an effective, expedient, and fair
resolution of disputes, would be severely
undermined.” Fawzy v. Fawzy, 199 N.J. 456, 470,
973 A.2d 347 (2009); see also Perini, 129 N.J. at
536-44, 610 A.2d 364 (Wilentz, C.J., concurring).

B.

Applying the standard prescribed by the NJAA and
our jurisprudence, we review the Appellate
Division's decision.

Although the Appellate[*36] Division discussed
N.J.SA. 2A:23B-23(a)'s standard for a judicial
decision vacating an arbitration award, it did not
base its decision on that provision. Instead, the
appellate court modified the award pursuant to
N.J.SA. 2A:23B-24(a)(2), holding that the
arbitrator's ruling on carried interest constituted "an
award on a claim not submitted to the arbitrator,”
and that "the award may be corrected without
affecting the merits of the decision upon the claims
submitted.”

There is no dispute that the issue of carried interest
was arbitrable; it clearly fell within the arbitration
agreement's broad parameters. Indeed, all counsel
confirmed at oral argument before this Court that
the carried interest issue was arbitrable under the
terms of the parties arbitration agreement. The
guestion is whether that issue was raised before the
arbitrator.

We find no basis in the record for the Appellate
Division's statement that "all parties specificaly

M.T., 257 N.J. 126, 152, 313 A.3d 24 (2024); Sate v. J.L.G., 234
N.J. 265, 280, 190 A.3d 442 (2018).

excluded" Rappaport's claim for carried interest
from the arbitration. To the extent that the
Appellate Division relied on defendants comment
that Rappaport's removal as an officer "has nothing
to do with his status as an equity owner,” that
reliance is misplaced; that observation did not
concern [*37] the scope of the arbitration, but was
offered in support of defendants' contention that
Rappaport's claim for minority oppression should
fail on the merits under New Jersey and Delaware
law. We find no evidence in the record that the
parties excluded the question of carried interest
from the arbitration.

To the contrary, from the inception of the
arbitration, the parties disputed whether Rappaport
was entitled to receive future compensation as a
member of the KABR entities. In his clam in
arbitration, Rappaport sought a judicial declaration
enforcing the operating agreements and entitling
him to compensation going forward. In their
statement of clams, defendants sought a
declaration that Rappaport had no right to further
compensation from the KABR entities. Thus, the
guestion of Rappaport's rights under the operating
agreements going forward -- including his right to
future compensation -- was squarely presented to
the arbitrator at the pleading stage.

Rappaport's pre-hearing motion in limine clearly
placed in issue his future compensation as a
member of the KABR entities, including his right
to future carried interest. In that motion, Rappaport
asserted his vested right to the entities [*38]
profits and losses. As he later confirmed in his
redirect examination before the arbitrator, carried
interest is encompassed in the "profits and losses"
of the KABR entities. He therefore asserted his
right to carried interest in the arbitration.

The parties opening statements emphasized their
stark disagreement as to the remedies that the
arbitrator should impose. Rappaport asked to be
reinstated to discharge his duties as a member and a
manager, and he sought damages including
backpay and distributions of the KABR entities
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operating income. Defendants asked the arbitrator
not to reinstate Rappaport and sought to limit any
remedy to the return of his capital or amounts
provided for in the operating agreements.

During Rappaport's direct examination before the
arbitrator the same day, Rappaport testified about
the $25 million estimated value of his carried
interest. That point was reiterated in Rappaport's
closing argument, when his counsel stated that
Rappaport's carried interest was worth "nearly 20 or
more million dollars.”

The question of carried interest was raised again in
the parties post-hearing written submissions.
Rappaport asserted in his brief that his $44 million
estimate [*39] for several categories of damages
did not include the $25 million value of his carried
interest. His proposed arbitration award expressly
reiterated that claim; it included two proposed
awards of carried interest to him. In their post-
hearing written submissions, defendants opposed
Rappaport's carried interest claims, arguing that he
was entitled to no compensation other than the
value of his capital accounts.

Accordingly, Rappaport's right to carried interest --
an arbitrable issue under the parties arbitration
agreement -- was vigorously disputed by the parties
a severa stages of the arbitration. Rappaport
asserted that he was fully vested in that interest and
had a right to distributions of carried interest under
the operating agreements. He asked the arbitrator to
declare him to be entitled to future distributions of
carried interest. Rappaport maintained that his
carried interest was worth an estimated $25 million,
an amount distinct from and in addition to other
categories of damages. Defendants argued that the
arbitrator should grant a "business divorce" that
would terminate Rappaport's status as an investor in
the KABR entities, that Rappaport had failed to
prove his contention [*40] that his carried interest
was worth $25 million, and that Rappaport should
be awarded the value of his capital accounts and
nothing more.

The question is not whether Rappaport or

defendants offered the more persuasive argument
on the question of carried interest; the merits of that
issue are not before us. The parties’ dispute instead
centers on whether Rappaport's right to carried
interest as a member of the KABR entities was an
issue raised in the proceedings before the arbitrator.
The record clearly demonstrates that it was.
Accordingly, we respectfully disagree with the
Appellate Division's conclusion that when the
arbitrator declined Rappaport's request for carried
interest, he ruled on a claim not presented to him.

Moreover, the Appellate Division's remedy
fundamentally affected the merits of the arbitrator's
decision on other claims indisputably presented to
him. As the arbitrator's second interim award
confirmed, the arbitration award of $4.9 million
reflected the arbitrator's assessment of the carried
interest claim, as well as claims for other categories
of damages. And as the arbitrator's awards make
clear -- and his advice to the parties to put their
dispute behind them confirmed[*41] -- the
arbitrator intended to grant the "business divorce"
that defendants sought and to ensure that Rappaport
would no longer participate in the KABR entities.
The Appellate Divison's decison undid that
resolution; it would require the parties to maintain a
business relationship the arbitrator deemed "toxic"
aslong as any KABR entity survives.

We therefore do not view the Appellate Division's
decision to meet the standard for modification set
forth in N.J.SA. 2A:23B-24(a)(2). HN11[¥] That
standard has two mandatory components: that the
award includes "a clam not submitted to the
arbitrator and the award may be corrected without
affecting the merits of the decision upon the clams
submitted.” (emphasis added). Here, neither factor
was met and each independently warrants reversal
of the Appellate Division's judgment.

We briefly address the Appellate Division's
conclusion that the arbitrator did not properly
recognize Rappaport's interest as a transferee
following dissociation, and its declaration that it is
"implausible to argue" that the arbitrator's $4.9
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million award encompassed the vaue of
Rappaport's future carried interest. HN12[¥] We
reiterate that an appellate court's task is not to
determine "[w]hether the arbitrators[*42] commit
errors of law or errors of fact,” but to decide two
guestions that the statute prescribes: "were the
arbitrators honest, and did they stay within the
bounds of the arbitration agreement?’ Perini, 129
N.J. at 519, 610 A2d 364 (Wilentz, C.J,
concurring); see also Tretina, 135 N.J. at 358-59,
640 A.2d 788; N.J.SA. 2A:23B-22, -23(a), -24(a).
Here, the answer to both questionsis yes.

We recognize that the parties have expended
substantial time and resources litigating the
guestion whether Rappaport's asserted right to
carried interest was presented to the arbitrator. We
respectfully suggest that when parties intend to
exclude from an arbitration one or more issues that
fall within the scope of the arbitration agreement,
they should identify those issues in writing for the
arbitrator and all counsel prior to the arbitration
proceeding.

V.

We reverse the judgment of the Appellate Division
and reinstate the Chancery Division's decision
confirming the arbitration awards and dismissing
with prejudice Rappaport's second complaint.

CHIEF JUSTICE RABNER and JUSTICES
PIERRE-LOUIS, WAINER APTER, FASCIALE,
NORIEGA, and HOFFMAN join in JUSTICE
PATTERSON's opinion.
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It is ORDERED that the motion for reconsideration of the Court’s

opinion filed April 1, 2023, is denied.

WITNESS, the Honorable Stuart Rabner, Chief Justice, at Trenton, this

6th day of May, 2025.
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J.D., Rutgers School of Law trying hundreds of cases. During her tenure in the Law Division, she
B.A., Siena College served as the designated judge for Complex Business Litigation

(Commercial and Construction), Environmental, and False Claims Act
matters and as the designated back-up/conflict judge for Multicounty
Litigation matters. She also managed and tried (or settled) both
probate and general equity cases from the Chancery Division.

Prior to serving in the Law Division, Judge Thurber served in the
Family Part, first in Hudson County and then in Bergen County, from
2009 until 2015, when she began her assignment in the Law Division.
In the Family Part, Judge Thurber handled divorce pre- and post-
judgment matters as well as domestic violence and child abuse and
neglect cases. Judge Thurber served on the Supreme Court
Committee on the Rules of Evidence for six years while on the bench.

Judge Thurber is widely recognized for her legal acumen,
thoroughness, and professional judicial demeanor. In serving as a
mediator and arbitrator, she draws upon her extensive experience on
the bench trying, and guiding the settlement of, complex litigation

WWwWw.pashmanstein.com
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matters, including multi-county cases, multi-party cases, complex construction matters, complex insurance matters,
professional malpractice and employment matters, family disputes, and other high stakes matters, as well as her
experience managing the court’s environmental docket.

As part of the firm’s Alternative Dispute Resolution practice group, Judge Thurber joins Pashman Stein's esteemed
retired judges, practicing arbitrators, and mediators who collectively bring their unique perspectives and judicial
experiences to bear on complex client matters, including high-stakes litigation.

Prior to becoming a judge, Judge Thurber was engaged in the private practice of law for almost 25 years in a varied,
general practice, including commercial, contract, construction, employment, trust and estate, and family litigation. During
her years as a practicing attorney, Judge Thurber was active in state and local bar associations, serving as a lawyer
member of the Court’s Civil Practice Committee for approximately sixteen years while in private practice, a Trustee of
the Bergen County Bar Association, and as Chair of the Construction Law Section of the New Jersey State Bar
Association, as well as founding Editor of the Section’s newsletter. She is a former member and Past Chair of the District
IIA Supreme Court Ethics Committee. Judge Thurber served as a New Jersey Bar Exam grader and then as a Bar
Examiner for many years. She was also active in pro bono legal work as well as community service, serving for many
years as a Trustee of her local public library and working with several non-profit entities.

Judge Thurber has been a frequent lecturer on myriad legal education topics for the New Jersey Institute for
Continuing Legal Education and various bar associations and professional organizations.

Judge Thurber received her undergraduate degree from Siena College and her J.D. from Rutgers Law School-Newark,
where she was honored as the Saul Tischler Scholar each year. She clerked for the Honorable Robert L. Clifford, New
Jersey Supreme Court.

Honors & Awards

® Saul Tischler Scholar, Rutgers School of Law, 1982-1985

Community & Professional Associations

® Member, American Bar Association
® Dispute Resolution

® Member, New Jersey State Bar Association
® Dispute Resolution

® General council delegate, Bergen County

Wwww.pashmanstein.com
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® Former chair, Construction and Public Contracts

® Founding editor, section Newsletter

® Former liaison, Bergen County Judicial Membership Group
® Member, Bergen County Bar Association
® General council delegate
o Committee participant
® Alternative Dispute Resolution
e Construction
® Environmental, multiple
® Former, judicial selection
® Former trustee
® Member, Women Lawyers in Bergen
® Former member, chair, and vice-chair, District IIA Ethics Committee
® Former member, New Jersey Supreme Court Civil Practice Committee
® Former member, New Jersey Supreme Court Committee on Evidence Rules

® \olunteered as co-leader and leader for Explorer Post for high-school students interested in careers in law, working
with multiple other Bergen County attorneys

® \olunteered as lawyer for victims of domestic violence, through Alternatives to Domestic Violence (ADV)

® Former trustee and officer, local library Board of Trustees

Bar Admissions

New Jersey

New York

Wwww.pashmanstein.com



Dara A. Quattrone is a partner in the lawfirm of Westmoreland Vesper & Quattrone in
West Atlantic City, N.J., specializing in victim personal injury claims. She is certified by
the Supreme Court of New Jersey as a Civil Trial Attorney. She has over 30 years of
trial experience related to auto crashes, dangerous conditions of property and
professional negligence.

She is currently the Atlantic County Trustee to the NJ State Bar Association, serving on
the Legislative Committee, Civil Practice Executive Board and co- chair of the Auto and
PIP Litigation Special Committee.

Ms. Quattrone served on the Board of Governors of the New Jersey Association of
Justice [NJAJ] for 20 years and was active on the Women’s Litigator Committee,
Education Committee and the Education Foundation Committee during that time. She
has spoken at numerous seminars and moderates the “Medicine for Lawyers” program
at the Boardwalk Seminar since it’s inception. Ms. Quattrone has also lectured for
NJICLE on numerous trial related topics.

Ms. Quattrone served two terms as a member of the Supreme Court of New Jersey
District | Ethics Committee. She is currently an Arbitrator in the Auto and Premises
Mandatory Arbitration programs for Atlantic and Cape May Counties. She was a proud
volunteer lawyer coach of the EHT High School Mock Trial team for 6 years, including
their 2020 County Championship.

She currently resides in Margate, New Jersey.



STUART REISER
Shapiro, Croland, Reiser, Aefel & Di lorio, LLP

411 Hackensack Avenue
Hackensack, New Jersey 07601
Telephone: (201)488-3900 Fax: (201)488-9481
Website: www.shapirocroland.com

~ Email: sreiser@shapirocroland.com
LinkedIn: www.Tinkedim.com/in/staurtreiser

LITIGATION AND TRANSACTIONAL EXPERIENCE:

Partner in Bergen County, New Jersey law firm.

Concentration in all phases of complex business/commercial, chancery, civil and
federal court litigation, as well commercial and transactional and real estate matters
and as an expert witness in legal malpractice, attorney ethics and fee dispute matters.
This includes, but is not limited to, arbitration, mediation, contracts, land use &
zoning, insurance coverage, real estate, environmental, eminent domain,
foreclosure, partnership/shareholder disputes, “business divorce”, injunctions, real
property tax appeals, restrictive covenants, entertainment, intellectual property, civil
litigation, personal injury, automobile accidents, estate/probate and professional
liability matters. Recipient of numerous court appointments in complex commercial
litigation matters as arbitrator, mediator, fiscal agent, receiver, provisional director,
special discovery adjudicator, and in probate and family litigation matters, as
administrator, substitute trustee, guardian, counsel for the AIP and guardian ad
litem.

PUBLISHED/UNPUBLISHED DECISIONS OF INTEREST:

Rappaport v. Pasternak, 2025 N.J. Lexis (The Supreme Court strongly reiterates
the limited scope of judicial review of private sector arbitration awards and re-
establishes the finality of arbitration awards absent fraud, corruption, or similar
wrongdoing on the part of the arbitrator.)

HT Wood v. EDM 65 Clifton, LLC, 2022 N.J. Super. Unpub. LEXIS 2029
(Dissolution of Limited Liability Company on account evidence establishing that
is no longer reasonably practicable for the two members of the company to remain
in business together; dismissal of substantial damage claims);

A&S Check Cashing, Inc. v. Rapid Check Cashing, Inc. 2018 N.J. Super. Unpub.
LEXIS 2305 (interpretation of contract; extrinsic evidence precluded; collection
of judgment);

2025 (3035854.1)
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mailto:sreiser@shapirocroland.com
http://www.linkedin.com/in/staurtreiser

In re Estate of Byung-Tae Oh, 2018 N.J. Super. Unpub. LEXIS 1892 (Ancillary
probate; settlement of Estate action; principles of comity and collateral estoppel;
award of fees);

Marzetta v. Tassev, 2018 N.J. Super. Unpub. LEXIS 635 (jury trial is not available
in a general equity matter if the relief sought at the outset of the case is primarily
equitable and the legal relief requested is ancillary to the equitable claims
presented);

Saddle River v. 66 East Allendale, LLC, 216 N.J. 115 (2013); 424 N.J. Super. 516
(App. Div. 2012) (Eminent domain; pre-trial hearing is required to determine the
probability of grant of variance and impact on fair market value of subject

property);

Troma v. Centennial Pictures 729 F. 3d 215 (2nd Cir. 2013) (Personal jurisdiction
under NY CPLR re: copyright infringement);

Koch v. Troma, 2010 N.Y. Misc. LEXIS 4925 (Partial Summary Judgment on
breach of distribution agreement of video library);

St. George’s Dragons, LP v. Newport Real Estate Group LLC, 407 N.J.Super. 464
(App. Div. 2009)(Specific performance to purchase commercial property; exercise
of right of first refusal);

JerseyYork Apparel, LLC v. Ronald Platovsky, 2008 WL 2164287 (N.J.Super.Ch.)
(Trial Order) (Liquidating receiver for limited liability company);

Shaler Properties v. Borough of Ridgefield, 2007 WL 3982513 (N.J.Super.L.)
(Trial Order) (Constitutionality of rent control ordinance);

Alan Klarik Enterprises, Inc. v. Viva Optique, Inc., Cal. Rptr.3d, 2006 WL
2423552) (Successful defense of substantial commission claim);

Cooper v. Tomback, 798 N.Y.S.2d 708 (N.Y. Sup. Mar 15, 2004) (Partnership
dispute; NYC Apartment Building);

PNE Media, LLC v. Cistrone, 741 N.Y.S.2D. 405 (1st Dept., App. Div. 2002)(
Partnership dispute; outdoor advertising industry);

National Realty Counselors v. Ellen Tracy, Inc., 313 N.J.Super. 519 App. Div.
1998) (Unauthorized practice of law);

Irani v. K-Mart Corp., 281 N.J.Super. 383 (App. Div. 1995) (Land use dispute;
dismissal of action);



o Reno Auto v. Prospect Park S. & L., 243 N.J.Super. 624 (App. Div. 1990)
(Application of entire controversy doctrine); and
o FOP v. City of Newark, 216 N.J.Super. 461 (App. Div. 1987) (Constitutionality of
drug testing of police officers).
EDUCATION:
o BA Rutgers College, cum laude, 1977
o JD Temple University School of Law, 1980

BAR ADMISSIONS:

° New Jersey, 1980
. New York, 1981
o United States District Court for the District of New Jersey and Southern and

Eastern Districts of New York, Second Circuit Court of Appeals, Third Circuit
Court of Appeals and Supreme Court of the Unites States

AWARDS AND RECOGNITIONS:

. Certified Trial Attorney — New Jersey Supreme Court

. New Jersey Supreme Court Committee on Complimentary Dispute Resolution
(2015 to 2023)

o Top 100 Attorneys in New Jersey, New Jersey Monthly 2016

o Best Lawyers in America (2007-2024)

o New Jersey Super Lawyer (2005-2024)

. New Jersey Super Lawyer Top 100 (2016, 2017, 2018)

. New Jersey Super Lawyer, Corporate Counsel (2009-2024)

. New York Area’s Top Lawyers (2007-2024)

. Bergen’s Top Lawyers — 201 Magazine (2024)

. “AV” Peer Review Rating, Martindale-Hubbell

. Senior Fellow, Litigation Counsel of America



SEMINAR PRESENTATIONS:

) ADR in Civil Matters. (NJSBA Annual Convention, Atlantic City (May 2025)

o Using Mediators, Arbitrators and Special Masters in State and Federal Courts
(NJSBA Annual Convention, Atlantic City (May 2024)

o Minority Shareholder Disputes — An Update on New Jersey Chancery Courts.
NJSBA Midyear Convention, Madrid Spain (October 2017)

o Negotiating Arbitration Agreements. NJSBA Midyear Convention, Madrid Spain
(October 2017) NJSBA Annual Convention, Atlantic City (May 2018)

o Hot Topics in Chancery Practice, NJSSBA Annual Convention, Atlantic City (May
2016)

. Probate Litigation: A Jambalaya of Issues, NJSBA Midyear Convention, New
Orleans, LA (Nov. 2015)

. Receiverships and Other Court Appointments, NJSBA Annual Convention,
Atlantic City (May 2015)

. Mediation of Complex Commercial Litigation Cases, NJSBA Midyear Convention,

Rome, Italy (November 2013), Annual Convention, Atlantic City (May 2014) and,
NJSBA Midyear Convention, Paris, France (November 2014), Midyear
Convention, Amsterdam, Netherlands (2016)

. NJ Board on Continuing Legal Education Approved Seminar, Passaic County Bar
Association. “Survival in the Courts: General Equity, Chancery Division”. (June
2012 and 2015)

. Chancery Practice: Justice Robert L. Clifford Inns of Court (April 2011)

o ICLE Business Law Symposium: Ethical Ramifications in Doing Business with a

Client (April 2011)

. NJ Board on Continuing Legal Education Approved Seminar: “The How & Why
of Depositions: A Nuts & Bolts Primer” (June 2010)

PROFESSIONAL & COMMUNITY INVOLVEMENT:

° Former Chairman, District 1A, Fee Arbitration Committee
° Former Master, Justice Robert L. Clifford American Inns of Court
. Member, American Bar Association

o Member, New Jersey State Bar Association



Member, Bergen County Bar Association

Former member Board of Trustees, Bergen County Bar Foundation
Member, Passaic County Bar Association

Counsel, Friends of Laurelwood Arboretum (Pro Bono)

Former President, Jewish Family Services Foundation (Pro Bono)

Counsel, New Jersey Recreation and Park Association (Pro Bono)
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