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-1. The Playing Field

- STATUTORY SCHEMES ARE BROAD IN
REACH AND SCOPE
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-1. The Playing Field
* OFFICIAL MISCONDUCT 2C:30-2

+ “Apublic servant is guilty of official misconduct when, with purpose to obtain a benefit for himself or
another or to injure or to deprive another of a benefit:

* a. He commits an act relating to his office but constituting an unauthorized exercise of his official
functions, knowing that such act is unauthorized or he is committing such act in an unauthorized
manner; or

* b. He knowingly refrains from performing a duty which is imposed upon him by law or is clearly
inherent in the nature of his office.

« Official misconduct is a crime of the second degree. If the benefit obtained or sought to be
obtained, or of which another is deprived or sought to be deprived, is of a value of $200.00 or less,
the offense of official misconduct is a crime of the third degree.
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-1. The Playing Field

- BRIBERY IN OFFICIAL and POLITICAL
MATTERS 2C:27-2

» Aperson is guilty of bribery if he directly or indirectly offers, confers or agrees to confer upon
another, or solicits, accepts or agrees to accept from another:

* a. Any benefit as consideration for a decision, opinion, recommendation, vote or exercise of
discretion of a public servant, party official or voter on any public issue or in any public election; or

* b. Any benefit as consideration for a decision, vote, recommendation or exercise of official
discretion in a judicial or administrative proceeding; or

* c. Any benefit as consideration for a violation of an official duty of a public servant or party official;
or

» d. Any benefit as consideration for the performance of official duties.

» For the purposes of this section “benefit as consideration” shall be deemed to mean any benefit
not authorized by law.
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_+ BRIBERY IN OFFICIAL and POLITICAL
MATTERS 2C:27-2

 Itis no defense to prosecution under this section that a person whom the actor
sought to influence was not qualified to act in the desired way whether because
he had not yet assumed office, or lacked jurisdiction, or for any other reason.

 In any prosecution under this section of an actor who offered, conferred, agreed
to confer, or who solicited, accepted or agreed to accept a benefit, it is no defense
that he did so as a result of conduct by another constituting theft by extortion or
coercion or an attempt to commit either of those crimes.

* Any offense proscribed by this section is a crime of the second degree. If the
benefit offered, conferred, agreed to be conferred, solicited, accepted or agreed to
be accepted is of the value of $200 or less, any offense proscribed by this section
is a crime of the third degree.
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-1. The Playing Field

- THREATS AND OTHER IMPROPER
INFLUENCE IN OFFICIAL AND POLITICAL
MATTERS 2C:27-3

» a. Offenses defined. A person commits an offense if he directly or indirectly:

* (1) Threatens unlawful harm to any person with purpose to influence a decision, opinion,
recommendation, vote or exercise of discretion of a public servant, party official or voter or on any
public issue or in any public election; or

* (2) Threatens harm to any public servant with purpose to influence a decision, opinion,
recommendation, vote or exercise of discretion in judicial or administrative proceeding; or

* (3) Threatens harm to any public servant or party official with purpose to influence him to violate
his official duty.
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-1. The Playing Field

- THREATS AND OTHER IMPROPER
INFLUENCE IN OFFICIAL AND POLITICAL
MATTERS 2C:27-3

» Itis no defense to prosecution under this section that a person whom the actor sought to influence

as not qualified to act in the desired way, whether because he had not yet assumed office or
lacked jurisdiction, or for any other reason.

+ b. Grading. An offense under this section is a crime of the third degree.
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-1. The Playing Field
« DEFINITIONS 2C:27-1

In Chapters 27 through 30, unless a different meaning plainly is required:

a. “Benefit means gain or advantage, or anything regarded by the beneficiary as gain or
advantage, including a pecuniary benefit to any other person or entity in whose welfare he is
interested,;

b. “Government” includes any branch, subdivision or agency of the government of the State or any
locality within it;

c. “Harm” means loss, disadvantage or injury or anything so regarded by the person affected,
including loss, disadvantage or injury to any other person or entity in whose welfare he is
interested.

d. “Official Proceeding” means a proceeding heard or which may be heard before any legislative,
judicial, administrative or other governmental agency, arbitration proceeding, or official authorized
to take evidence under oath, including any arbitrator, referee, hearing examiner, commissioner,
notary or other person taking testimony or deposition in connection with any such proceeding.
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-1. The Playing Field
« DEFINITIONS 2C:27-1

+ e. “Party Official” means a person who holds an elective or appointive postin a
political party in the United States by virtue of which he directs or conducts, or
participates in directing or conducting party affairs at any level of responsibility.

« f. “Pecuniary benefit” is benefit in the form of money, property, commercial
interests or anything else the primary significance of which is economic gain;

+ g. “Public servant” means any officer or employee of the government, including
legislators and judges, and any person participating as juror, advisor, consultant
or otherwise, in performing a governmental function, but the term does not include
witnesses;

* h. “Administrative proceeding” means any proceeding, other than a judicial
proceeding, the outcome of which is required to be based on a record or
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-1. The Playing Field
« DEFINITIONS 2C:27-1

* h. [cont’d] or documentation prescribed by law, or in which law or regulation is
particularized in application to individuals;

 i. “Statement” means any representation, but includes a representation of opinion,
belief or other state of mind only if the representation clearly relates to state of
mind apart from or in addition to any facts which are the subject of the
representation.
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-1. The Playing Field

- FEDERAL STATUTES:
* Honest Services Act 18 U.S.C. 1346
+ Travel Act 18 U.S.C. 1952
+ Bribery 18 U.S.C. 201
* Wire Fraud 18 U.S.C. 1343
* Mail Fraud 18 U.S.C. 1341
+ Bank Fraud 18 U.S.C. 1344
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-1. The Playing Field

+ ISSUES
+ Broad, almost limitless reach of statutes
< Can touch anyone in or around government
 Limitless fact patterns of applicability
 Area ripe for joint federal and state investigation

 Particularly dangerous sentencing regimes — lengthy periods of parole ineligibility
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-1l. The Tools in the Toolbox

* CORRUPTION PROSECTIONS ARE UNIQUE
* Both reactive and proactive

 Breadth of statutory schemes allows for
complexity

* Prosecutors have a variety of tools that they can

deploy to create a case
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-1l. The Tools in the Toolbox

* Tools
* Whistleblowers and Cooperating Witnesses
= Axe to grind/Personal Benefit versus telling truth
= Credibility challenges as the key
» Grand Jury Subpoenas

= Nearly impossible to fully challenge if served with
them

= Usually find out of existence after the fact
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-1l. The Tools in the Toolbox

* Tools

» Search Warrants/Wiretaps/CDW
= Can be devastating — client on tape
= Essential to develop challenges to the fruits of each
» Consensual Intercept Authorizations
= Ripe grounds for challenge — focus on the basis and
jusitification
»State v. Martinez, 461 N.J.Super. 249 (App. Div. 2019)
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-1l. The Tools in the Toolbox

* Tools

» Consensual Intercept Authorizations
»State v. Martinez, 461 N.J.Super. 249 (App. Div. 2019)
* “whim”
»State v. Sudhan Thomas 2025 N.J.Super. Unpub.
LEXIS 69
+ Confirms the right to an evidentiary hearing

- Parallel Investigations
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-1l. The Tools in the Toolbox

* Tools
* Parallel Investigations
= Requests for Information/Subpoenas
» Office of the Comptroller
- Managing issues of privilege
 Limited Right to Challenge
« Chevron/Loper-Bright Issues
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-1l1l. The Players in the Game

- State Investigators
 Local Police
« County Prosecutor’s Offices

= Police and Fire

» Issues related to assertion of the Fifth Amendment and
Immunity

« Office of the Attorney General
= State Police
= Office of Public Integrity and Accountability
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-1l1l. The Players in the Game

- State Investigators
= Office of Public Integrity and Accountability

» Landing pad for most complex Public Corruption Investigations

= Qutside Counsel Charged as DAGs
» Preet Bhahara and the State Police

* Federal Law Enforcement

www.connellfoley.com
I —

20



-1l1l. The Players in the Game

* Who is your client?
* Public Official
* Private Citizen
* Public and/or Private Entity

- Divergent Strategies
= Entity: do you have a control group?
= Entity: remembering that your client is the entity?
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-1l1l. The Players in the Game

- Divergent Strategies
= Entity: do you have a control group?
= Entity: remembering that your client is the entity?
= Individual: who are they in the grand scheme?
= |Individual: subject, target, witness
- Common Issues:
= Understanding the map
= Conducting an investigation
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-1l1l. The Players in the Game

« Common Issues:
= How does your client know about the investigation?
= Who are the other players?
= Are they counseled?
» Joint Defense Agreements
= What is the defense legally?
= What is the defense factually?
= Are there Hogan materials?
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-1l1l. The Players in the Game

 Importance of early case assessment
= Early plea
= Cooperation
= Attempt to dissuade government from charging your client
» Need for factual presentation
» Waiver of Fifth Amendment Rights
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-IV. Playing the Game

 Discovery

= R. 3:13-3
» The Rule is not exhaustive
» The need for specific discovery demands

= Open File State
» State v. Hernandez, 225 N.J. 451 (2016)
» “While discovery in criminal cases is broad, it is not unlimited.”
» Be mindful of “not relevant” and “no responsive materials”

L
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-IV. Playing the Game

 Discovery

= Focus on what is NOT being turned over but that must exist
» Communications among law enforcement agents
» Giglio
» Officer Notes
= Spoliation — the adverse inference
» Text messages with cooperators and third parties

» Communications between DAGs/APs and the attorneys for
cooperators

L
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-IV. Playing the Game

 Discovery
= State v. Clawans, 38 N.J. 162 (1962)

» Missing withesses — setting up the Clawans charge
* Motion Practice
= Dismissal of the Indictment
» Insufficient Presentation
» Insufficient Evidence/Matter of Law
» Look for attempts to further extend scope of state statutes
» Discovery Delays/Destruction — prosecutorial misconduct
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-IV. Playing the Game

* Trial
= Focus on the Jury Charge
» Do not limit your self the model

= \Wear the white hat if you can; if you can’t make sure that the

State is wearing a black hat
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-V. Public Corruption is Public

« The Public is interested in Prosecutions of Public Officials

= United States v. Menendez
= Media
» Cannot and should not let State control the narrative
» Press conferences are high risk/high reward
» State v. Norcross
» Let your papers do the talking
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State v. Hernandez

Supreme Court of New Jersey
January 5, 2016, Argued; June 28, 2016, Decided
A-39 September Term 2014, 075444

Reporter
225 N.J. 451 *; 139 A.3d 46 **; 2016 N.J. LEXIS 579 ***

STATE OF NEW JERSEY, PLAINTIFF-APPELLANT, v. LIXANDRA HERNANDEZ AND JOSE G. SANCHEZ,
DEFENDANTS-RESPONDENTS.

Prior History: [***1] On appeal from the Superior Court, Appellate Division.

State v. Hernandez, 2015 N.J. Super. Unpub. LEXIS 59 (App.Div., Jan. 12, 2015)

Core Terms

discovery, investigations, cooperating, documents, cooperation agreement, disclosure, unrelated, targets, discovery
order, charges, emails, cases, unrelated case, trial court, recordings, sentence, investigative report, favorable
treatment, law enforcement, discovery rule, defendants', withesses, promised, cocaine, discovery obligations, false
statement, first-degree, racketeering, accusation, redactions

Case Summary

Overview

HOLDINGS: [1]-The Court held that although the discovery rule generally requires that the State provide all
evidence relevant to the defense of criminal charges, it does not open the door to foraging through files of other
cases in search of relevant evidence; [2]-The Court held that the discovery ordered by the lower courts permitting
defendant to receive the files in unrelated cases involving the same cooperating witness as in his case exceeded
the limits of R. 3:13-3(b) and was not supported by the Court’s jurisprudence.

Outcome
Judgment reversed; discovery order vacated; case remanded to trial court for further proceedings.

LexisNexis® Headnotes

Criminal Law & Procedure > ... > Discovery & Inspection > Discovery by Defendant > General Overview
HNl[&"’..] Discovery & Inspection, Discovery by Defendant

New Jersey provides a broad range of discovery to an accused in a criminal case under R. 3:13-3. That open-file
approach is intended to ensure fair and just trials.

Leo Hurley
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Criminal Law & Procedure > ... > Discovery & Inspection > Discovery by Defendant > General Overview
Evidence > Relevance > Relevant Evidence
HN2[$'..] Discovery & Inspection, Discovery by Defendant

Although R. 3:13-3, the discovery rule, generally requires that the State provide all evidence relevant to the defense
of criminal charges, it does not open the door to foraging through files of other cases in search of relevant evidence.

Criminal Law & Procedure > ... > Standards of Review > Abuse of Discretion > Discovery
Criminal Law & Procedure > Preliminary Proceedings > Discovery & Inspection > General Overview
HN3[&"..] Abuse of Discretion, Discovery

The appellate court accords substantial deference to a trial court's issuance of a discovery order and will not
interfere with such an order absent an abuse of discretion. The appellate court need not defer, however, to a
discovery order that is well wide of the mark, or based on a mistaken understanding of the applicable law.
Additionally, the appellate court's review of the meaning or scope of a court rule is de novo, and therefore it owes
no deference to the interpretative statements of the trial court and Appellate Division, unless they are persuasive in
their reasoning.

Criminal Law & Procedure > ... > Discovery & Inspection > Discovery by Defendant > General Overview
Evidence > Relevance > Relevant Evidence
HN4[&"..] Discovery & Inspection, Discovery by Defendant

In New Jersey, an accused has a right to broad discovery after the return of an indictment in a criminal case. The
state's open-file approach to pretrial discovery in criminal matters is intended to advance the goal of providing fair
and just criminal trials. The metes and bounds of the State's discovery obligation to the defense is found in R. 3:13-
3(b), which states that discovery shall include exculpatory information or material and relevant material, including all
items set forth in ten separate categories.

Civil Procedure > Discovery & Disclosure > Discovery > Relevance of Discoverable Information

Evidence > Relevance > Relevant Evidence

Criminal Law & Procedure > Preliminary Proceedings > Discovery & Inspection > General Overview
HN5[&"’..] Discovery, Relevance of Discoverable Information
No one questions that discovery in a criminal case is appropriate if it will lead to relevant information. R. 4:10-2(a)
states that discovery in civil cases extends to information that appears reasonably calculated to lead to the
discovery of admissible evidence. Relevancy is the hallmark of admissibility of evidence. Evidence is relevant if it

has a tendency in reason to prove or disprove any fact of consequence to the determination of the action. N.J.R.E.
401.
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Criminal Law & Procedure > ... > Discovery & Inspection > Discovery by Defendant > General Overview
Evidence > Relevance > Relevant Evidence
HN6[$'..] Discovery & Inspection, Discovery by Defendant

See R. 3:13-3(b)(1)(E)-(H).

Criminal Law & Procedure > ... > Discovery & Inspection > Discovery by Defendant > General Overview
Criminal Law & Procedure > ... > Duty of Disclosure > Witness Lists > Government Witnesses
HN?[!’..] Discovery & Inspection, Discovery by Defendant

The State's discovery obligation also extends to providing material evidence affecting the credibility of a State's
witness whose testimony may be determinative of guilt or innocence. Thus, the State must disclose any promise of
favorable treatment or leniency offered to a witness, including any plea or cooperation agreement setting forth the
benefits to the witness.

Criminal Law & Procedure > ... > Discovery & Inspection > Discovery by Defendant > General Overview
Evidence > Relevance > Relevant Evidence
HN8[$'.] Discovery & Inspection, Discovery by Defendant

While discovery in criminal cases is broad, it is not unlimited. For example, defendants cannot transform the
discovery process into an unfocused, haphazard search for evidence. Allowing a defendant to forage for evidence
without a reasonable basis is not an ingredient of either due process or fundamental fairness in the administration
of the criminal laws. Nevertheless, New Jersey trial courts are empowered to order discovery beyond that
mandated by the court rules when doing so will further the truth-seeking function or ensure the fairness of a trial. R.
3:13-3(b)(1)(E). However expansive the discovery rule and jurisprudence may be, they do not sanction rummaging
through irrelevant evidence.

Criminal Law & Procedure > ... > Discovery & Inspection > Discovery by Defendant > General Overview
Criminal Law & Procedure > ... > Duty of Disclosure > Witness Lists > Government Witnesses
H_N9[$'..] Discovery & Inspection, Discovery by Defendant
Defendants have a right to explore evidence tending to show that the State may have a hold of some kind over a
witness, the mere existence of which might prompt the individual to color his testimony in favor of the prosecution.

Thus, a defendant is entitled to information concerning any violation of the cooperation agreements, including
disclosure of material false statements made by the witness and known to the State.

Criminal Law & Procedure > ... > Discovery & Inspection > Brady Materials > Duty of Disclosure
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HNlO[!’.] Brady Materials, Duty of Disclosure

In Brady, the United States Supreme Court held that due process forbids the government from withholding material
evidence favorable to an accused that has been requested by the defense. The disclosures required by R. 3:13-
3(b)(1), which include the release of exculpatory information or material and all other information relevant to a
legitimate defense, are more expansive than the due process disclosures mandated by Brady and its progeny.

Criminal Law & Procedure > ... > Discovery & Inspection > Discovery by Defendant > General Overview
Evidence > Relevance > Relevant Evidence
Criminal Law & Procedure > ... > Duty of Disclosure > Witness Lists > Government Witnesses
HNll[;".] Discovery & Inspection, Discovery by Defendant
In Guenther, the Supreme court of New Jersey has held that in limited circumstances and under very strict controls
a defendant has the right to show that a victim-witness has made a prior false criminal accusation for the purpose of
challenging that witness's credibility. An open-ended search of unrelated investigative files in the hope that

something may turn up that has impeachment value is not sanctioned by the discovery rule, R. 3:13-3, or
jurisprudence.

Criminal Law & Procedure > ... > Discovery by Defendant > Informants > Confidential Informant Privilege
Criminal Law & Procedure > ... > Discovery by Defendant > Informants > Scope
HNlZ[;".] Informants, Confidential Informant Privilege

The informant's privilege, N.J.R.E. 516, permits a witness to refuse to disclose the identity of a confidential
informant unless the judge finds that (a) the identity of the person furnishing the information has already been
otherwise disclosed; or (b) disclosure of his identity is essential to assure a fair determination of the issues. The
State has legitimate concerns for the safety of withesses who are considered snitches or rats. Disclosure depends
on balancing of factors, taking into consideration the crime charged, the possible defenses, the possible
significance of the informer’s testimony, and other relevant factors.

Syllabus

(This syllabus is not part of the opinion of the Court. It has been prepared by the Office of the Clerk for the
convenience of the reader. It has been neither reviewed nor approved by the Supreme Court. Please note that, in
the interest of brevity, portions of any opinion may not have been summarized).

State v. Lixandra Hernandez and Jose G. Sanchez (A-39-14) (075444)
Argued January 5, 2016—Decided June 28, 2016
Albin, J., writing for a unanimous Court.

In this appeal, the Court considers whether criminal defendants have a right to discovery of the files in unrelated
cases involving the same cooperating witness.
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The State alleges that on three occasions in 2011, defendants sold more than five ounces of cocaine to a withess
cooperating with law enforcement officials. Defendants were arrested a year after the last alleged transaction. In the
interim, the cooperating witness (the Witness) assisted the State in a number of other drug investigations and
prosecutions. The State provided discovery to defense counsel that included the name of the Witness, his criminal
history, his cooperation and plea agreements with the State, and copies [***2] of audiotapes that allegedly
contained the recordings of defendants' transactions with the Witness. In exchange for his cooperation and guilty
plea to racketeering, the State promised the Witness dismissal of the remaining gang-related criminal charges and
a favorable sentence recommendation. The agreement also provides for sentence reductions for each successful
prosecution of three targeted individuals on charges of leader of a narcotic trafficking network and each successful
prosecution of two targeted individuals for distribution of PCP. The cooperation agreement will be void if the
Witness knowingly provides false information, intentionally overstates or understates the involvement of other
individuals in the targeted investigations, or should he be knowingly untruthful, false, incomplete or misleading in
relation to those investigations.

Defendants made discovery demands for information relating to the Witness's cooperation with the State in other
investigations and prosecutions. The State responded that the defense had not shown that the information was
relevant. The trial court ordered the State to produce all of the documents in the unrelated investigations for an in
camera [***3] review. During the hearing, defendants narrowed their discovery demand to: (1) statements of the
cooperating witness and investigative reports in each matter identified by the State in which the witness provided
information; (2) suStatmmaries of any interviews of the cooperating witness in any matter; (3) tape recordings and
CDs of the cooperating witness; and (4) a privilege log of the internal memoranda and e-mails in this case and the
three other Division of Criminal Justice investigations. The State objected, but complied with the court's order. The
court concluded that the information produced was not relevant or admissible in defendants' case, but was
discoverable because it might lead to relevant or admissible evidence. The State expressed its concern that the
Witness could face retaliation if his identity were to be revealed to the targets of the unrelated investigations and
invoked the informant's privilege to attempt to shield his name from disclosure. The court did not find the informant's
privilege applicable and ruled that the documents in unrelated cases in which the Witness cooperated, would have
to be tendered to the defense, unless the documents pertained to a pending [***4] investigation that had yet to
result in an arrest or charge. The court ordered redactions of names and locations from disclosed documents and
entered a protective order stating that the defense attorneys could not discuss the documents with anyone other
than their clients. The State moved for leave to appeal and for a stay of the trial court's discovery order.

In an unpublished opinion, the appellate panel affirmed the trial court's discovery order and rejected the State's
claim that the Witness was entitled to the protection of the informant's privilege or that potential harm might come to
the Witness by the disclosures. The Court granted the State's motions for leave to appeal and for a stay pending
appeal. 220 N.J. 564, 108 A.3d 1 (2015).

HELD: Although the discovery rule generally requires that the State provide all evidence relevant to the defense of
criminal charges, it does not open the door to foraging through files of other cases in search of relevant evidence.
The discovery ordered by the trial court and Appellate Division exceeds the limits of Rule 3:13-3(b) and is not
supported by this Court's jurisprudence.

1. An accused has a right to broad discovery after the return of an indictment in a criminal case. Rule 3:13-3(b)
states that [***5] discovery shall include exculpatory information and relevant material. Discovery in a criminal
case is appropriate if it will lead to relevant information. Evidence is relevant if it has a tendency in reason to prove
or disprove any fact of consequence to the determination of the action. The State's discovery obligation also
extends to providing material evidence affecting the credibility of a State's witness whose testimony may be
determinative of guilt or innocence. Thus, the State must disclose any promise of favorable treatment or leniency
offered to a witness, including any plea or cooperation agreement setting forth the benefits to the witness. While
discovery in criminal cases is broad, it is not unlimited. Nevertheless, trial courts are empowered to order
discovery beyond that mandated by our court rules when doing so will further the truth-seeking function or ensure
the fairness of a trial. However expansive the discovery rule and this Court's jurisprudence may be, they do not
sanction rummaging through irrelevant evidence.
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2. Here, the State's case is based on a cooperating witness who has given assistance to law enforcement in a
number of criminal investigations. In discovery, [***6] the State has given the defense the Witness's name, his
statements to law enforcement authorities, his criminal history, his plea and cooperation agreements, audio
recordings of the alleged drug transactions, the report of the forensic analysis of the cocaine allegedly sold by
defendants, and investigative reports concerning the alleged offenses committed by defendants. In other words, the
Attorney General has opened its investigative file in this case. The question, therefore, is whether defendants are
entitled to open-file discovery of unrelated cases because the present case and the unrelated cases share a
common thread—the same cooperating witness.

3. Defendants have a right to expose the bias of the Witness for the purpose of undermining his credibility before
the jury. Defendants can cross-examine the Witness on his expectation of favorable treatment for his cooperation
and argue that he has sold his services and testimony to the State. The State has also opened the door to a line of
questioning by giving itself wide discretion to void the cooperation agreement if the Witness should knowingly
provide false information, answer any questions falsely, or intentionally overstate [***7] or understate the
involvement of other individuals in the targeted investigations. Thus, defendant is entitled to information concerning
any violation of the cooperation agreements, including disclosure of material false statements made by the witness
and known to the State. Importantly, at oral argument before this Court, the State conceded that its discovery
obligations required the disclosure of such material false statements. Defendants, however, do not want to rely on
the State to turn over exculpatory information. They insist that they have the right under the discovery rules to sift
through the files in the unrelated investigations in search of false and contradictory statements. At this stage,
however, defendants have not articulated how the disclosure of documents in the unrelated investigations will lead
to relevant or admissible evidence.

4. Defendants claim that they are entitled to false and inconsistent statements made by the Witness in the unrelated
investigations. Such statements would not be admissible under N.J.R.E. 608 because evidence of specific
instances of conduct—other than a prior conviction—to prove the character trait of untruthfulness is prohibited. This
rule was [***8] designed to prevent unfair foraging into the witness's past and to prevent wide-ranging collateral
attacks on the general credibility of a witness that would cause confusion of the true issues in the case. Defendants
also claim that documents in the unrelated investigations may be necessary to refresh the Witness's recollection
under N.J.R.E. 612, but such a vague discovery request is not tied to a specified demand for information that meets
the threshold of relevance. Defendants further claim that discovery is necessary to uncover false criminal
accusations against others that would be admissible under N.J.R.E. 608. However, defendants have not made any
showing that the Witness has made false criminal accusations against others. An open-ended search of unrelated
investigative files in the hope that something may turn up that has impeachment value is not sanctioned by the
discovery rule or this Court's jurisprudence.

5. The informant's privilege permits a witness to refuse to disclose the identity of a confidential informant unless the
judge finds that (a) the identity of the person furnishing the information has already been otherwise disclosed or (b)
disclosure of his identity is essential to assure a fair [***9] determination of the issues. The State has legitimate
concerns for the safety of witnesses. The disclosure of the Witness's identity in this case is necessary because he
will testify against defendants. The potential threat to his life, however, would increase exponentially if his identity
were revealed to the targets in the unrelated drug investigations. At least at this stage, the disclosure of the
Witness's identity in the unrelated investigations is not necessary for defendants to receive a fair trial. If defendants
cannot signify with some specificity the relevance of the requested documents—as opposed to speculative
relevance—the balancing of probative value against the dangers of disclosure weighs in favor of not removing the
Witness's cover, at least until defendants can make some concrete showing of need.

The judgment of the Appellate Division is REVERSED. The discovery order is VACATED and the matter is
REMANDED to the trial court for further proceedings consistent with this opinion.

Counsel: Carol M. Henderson, Assistant Attorney General, argued the cause for appellant (John J. Hoffman,
Acting Attorney General of New Jersey, attorney).
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Michael P. Koribanics and Charles J. Alvarez [***10] argued the cause for respondents (Koribanics & Koribanics,
attorneys for Lixandra Hernandez and Peter R. Willis, attorney for Jose G. Sanchez).

Lawrence S. Lustberg argued the cause for amicus curiae Association of Criminal Defense Lawyers of New Jersey
(Gibbons, attorneys; Mr. Lustberg, Jillian T. Stein, and Laurie A. Kelly, on the brief).

Judges: JUSTICE ALBIN delivered the opinion of the Court. CHIEF JUSTICE RABNER; JUSTICES LaVECCHIA,
PATTERSON, and SOLOMON; and JUDGE CUFF (temporarily assigned) join in JUSTICE ALBIN'S opinion.
JUSTICE FERNANDEZ-VINA did not participate.

Opinion by: ALBIN

Opinion

[*453] [**47] JUSTICE ALBIN delivered the opinion of the Court.

m[?] New Jersey provides a broad range of discovery to an accused in a criminal case under Rule 3:13-3. This
open-file approach is intended to ensure fair and just trials. Here, the issue is not whether defendants have a right
to discovery of the prosecutor's file in their case, but whether they have a right to discovery of the files in unrelated
cases involving the same cooperating witness.

The cooperating witness (the Witness) in defendants’ drug case assisted the State in a number of drug
investigations and prosecutions. In discovery, defendants were given the agreements between the [***11] State
and the Witness in this case and in unrelated cases, and the State has represented that it will provide the defense
with any known material false statements made by the Witness in those cases. Defendants nevertheless insist that
they are entitled to every statement made by the Witness in each case in which he has cooperated with the State,
whether those statements are contained in a transcribed interview, recorded drug transaction, investigative report,
or memorandum between members of the prosecutorial team.

The trial court determined that such information, regardless of its lack of relevance, is discoverable under our court
rules. The Appellate Division affirmed.

We hold that the discovery ordered by the trial court and Appellate Division exceeds the limits of Rule 3:13-3(b) and
is not supported by our jurisprudence. H_NZ[?] Although our discovery rule generally requires that the State provide
all evidence relevant to the defense of criminal charges, it does not open the door to [*454] foraging through files
of other cases in search of relevant evidence. The only information discoverable in the unrelated cases that is
relevant to the defense at this point are the cooperation agreements between the State [***12] and the Witness
and any violations of the agreements, such as material false statements made by the Witness and known to the
State. The discovery order here requires disclosure of information not mandated by our discovery rule—information
that has no ostensible relevance to the case to be tried.

[**48] Accordingly, we reverse the judgment of the Appellate Division and remand for proceedings consistent with
this opinion.

The Charges

Defendants Lixandra Hernandez and Jose G. Sanchez are charged in a State Grand Jury indictment with second-
degree conspiracy to distribute more than five ounces of cocaine, N.J.S.A. 2C:5-2; first-degree distribution of more
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than five ounces of cocaine, N.J.S.A. 2C:35-5(a)(1), (b)(1), (c), and N.J.S.A. 2C:2-6; second-degree distribution of
cocaine within 500 feet of a public park, N.J.S.A. 2C:35-7.1 and N.J.S.A. 2C:2-6; and third-degree possession of
cocaine, N.J.S.A. 2C:35-10(a)(1) and N.J.S.A. 2C:2-6.

The State alleges that on November 28, December 1, and December 14, 2011, defendants sold, in all, more than
five ounces of cocaine to the Witness cooperating with law enforcement officials. The three controlled buys were
audio-recorded.

Defendants were not arrested until a year after the last alleged drug transaction. In the interim, the Witness
cooperated with the State in a number of other [***13] investigations.

The State provided discovery to defense counsel that included the name of the Witness, his criminal history, his
cooperation agreements and plea agreement with the State, and copies of audiotapes that allegedly contained the
recordings of defendants' transactions with the Witness. The discovery revealed that the [*455] Witness had
cooperated with the State in criminal investigations of a violent street gang. In exchange for his cooperation and
guilty plea to racketeering, the State promised the Witness dismissal of the remaining gang-related criminal charges
and a favorable sentence recommendation.

The Cooperation Agreement

The State and the Witness entered into two cooperation agreements, but only the superseding agreement is
germane to this case. The superseding cooperation agreement sets forth the criminal charges filed against the
Witness, including (1) first-degree racketeering; (2) second-degree conspiracy to commit robbery, burglary, and
possession of a firearm with the purpose to use it unlawfully against another; (3) third-degree receiving stolen
property; and (4) two second-degree and three third-degree weapons offenses. On the charge of racketeering
alone, the Witness [***14] faced an extended term sentence of life imprisonment and exposure to mandatory
consecutive sentences on other offenses, as well as application of the No Early Release Act (NERA), N.J.S.A.
2C:43-7.2.

The superseding cooperation agreement enumerates a number of incentives for the Witness's assistance. The
State has promised the Witness that if his cooperation is of "productive and of substantial value to the State . . .,
the State will recommend a sentence of 14 years in State Prison subject to [NERA]" on the racketeering charge to
which he pled guilty.! The cooperation agreement also provides for further sentence reductions of eighteen months
for each "successful prosecution" of three targeted individuals on charges of first-degree leader of a narcotic
trafficking network, reductions of six months for each "successful prosecution" of two targeted individuals for first-
degree distribution of [**49] PCP, and further sentence reductions for convictions of lesser [*456] offenses. The
State has further promised to amend the agreement to give the Witness credit for cooperation leading to the
indictment of persons involved in other criminal schemes.

The State makes clear that the cooperation agreement will be void if the Witness should "knowingly provide false
information, answer any questions falsely . . . or intentionally overstate or understate the involvement of other
individuals" in the targeted investigations, or should he "in any manner be knowingly untruthful, false, incomplete or
misleading in relation" to those investigations.

Discovery Issue

1The Witness's plea agreement with the State indicates that, in exchange for [***15] his plea of guilty to racketeering and
conspiracy to commit robbery and burglary, the remaining charges will be dismissed. The cooperation agreement does not refer
to a sentence recommendation on the conspiracy charge.
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Defendants made broad discovery demands for information relating to the Witness's cooperation with the State in
other investigations and prosecutions. In a letter dated February 3, 2014, the defense requested:
1. All internal memorandum, emails, and interviews of [the Witness] by any member of law enforcement
regarding all matters referred to in the cooperation agreements dated October 26, 2011 and January 25, 2012.
2. Notes and documentations of all contacts between and amongst [the Withess] and any member of law
enforcement for the state of New Jersey.

3. Any and all [***16] communications [including emails] from the attorney for [the Witness] to any member of
law enforcement and/or the Attorney General's office regarding his cooperation and/or plea agreement.

4. Any and all statements [including emails] made in proffers or disclosures made by [the Witness] in
furtherance of his cooperation agreement.

5. Copies of any [and] all documents, including discovery in prior cases that were reviewed in connection with
granting [the Witness] a cooperation agreement.

The State responded that the defense had not made a showing that the information requested was relevant. At a
February 7, 2014 discovery conference, the trial court ordered the State to produce all of the documents in the
unrelated investigations for an in camera review and to prepare a privilege log. The State indicated that the pretrial
discovery in the unrelated cases in which the Witness had cooperated filled nine banker's boxes. During the
hearing, defendants narrowed their discovery demand to:

[*457] 1. Statements of the cooperating witness and investigative reports in the four matters identified by the
State in which the witness provided information.

2. Summaries of any interviews of the cooperating witness [***17] in any matter.

3. Tape recordings and CDs of the cooperating witness.

4. A privilege log of the internal memoranda and e-mails in this case and the three other Division of Criminal
Justice investigations.

Although the State continued to object to the defense's discovery demands, the State complied with the court's
order and provided for in camera review a number of documents, including investigative reports and intercepted
telephone calls in unrelated matters in which the Witness had cooperated. After completing the in camera document
review, the court concluded that the information produced was not relevant or admissible in defendants' case, but
was discoverable, apparently based on the court's belief—though not stated explicity—that the information might
lead to relevant or admissible evidence. The State vigorously expressed its concern that the Witness could face
retaliation or even [**50] death if his identity were to be revealed to the targets of the unrelated investigations. The
State invoked the informant's privilege, N.J.R.E. 516, in an attempt to shield his name from disclosure. The court
did not find the informant’s privilege applicable.

Ultimately, the court ruled that, notwithstanding [***18] their lack of relevance in the present matter, documents in
unrelated cases in which the Witness cooperated would have to be tendered to the defense, unless the documents
pertained to a pending investigation that had yet to result in an arrest or charge. However, in those cases in which
the Witness cooperated and either no charges were filed or charges are pending against the targets of the
investigation, or the targets entered guilty pleas, the court ordered disclosure of documents to the defense. Those
documents to be disclosed include investigative reports, the Witness's statements and summaries of those
statements, recordings of conversations between the Witness and investigative targets, and—subject to the work-
product privilege—internal law enforcement emails mentioning the Witness and emails between the Witness's
attorney and [*458] law enforcement officials.? In light of the potential threat to the Witness from those disclosures,
the court ordered redactions of names and locations from disclosed documents.® The court also entered a

2The court indicated that [***19] relief would be granted to the State if the electronic email search became unduly burdensome.

3The signed discovery order entered by the trial court provides that "subject to the appropriate redactions and the entry of a
Protective Order as set forth on the record February 10, 2014][,]" "[t]he State must release documents and other materials in its
possession related to [the Witness]," but not "documents or materials related . . . to ongoing investigations." The February 10
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protective order stating that the defense attorneys could not discuss the documents "with anybody other than [their]
clients."

A panel of the Appellate Division granted the State's motions for leave to appeal and for a stay of the discovery
order.

In an unpublished opinion, the appellate panel affirmed the trial court's discovery order. In doing so, the panel noted
that broad discovery is permitted under Rule 3:13-3 and that substantial deference must be paid to the trial court's
evidentiary rulings. It observed that the discovery request was narrowed to "e-mails, the three other [Division of
Criminal Justice] investigations, and statements [***20] and summaries involving [the Witness]," and "a privilege
log detailing internal memoranda.” The panel concluded that the "discovery is rationally related to defendants' right
to confront a key state witness as to potential bias, prejudice or motive and is relevant for that purpose." It rejected
the State's claim that the Witness was entitled to the protection of the informant's privilege, N.J.R.E. 516, or that
potential harm might come to the Witness by the disclosures, reasoning that the Witness's "identifying information
has already been provided in this case as well as in other [*459] criminal prosecutions.”" Last, the panel indicated
that the "discovery order was tailored to [the Witness's] involvement in other investigations referenced in the
cooperation agreements" and that the "court stated if the electronic search produced thousands of documents the
request would be narrowed."

[**51] We granted the State's motions for leave to appeal and for a stay pending appeal. State v. Hernandez, 220
N.J. 564, 108 A.3d 1 (2015). The Association of Criminal Defense Lawyers of New Jersey (ACDL) was granted
leave to participate as amicus curiae before the Appellate Division, and therefore was permitted, "without seeking
further leave,” to appear before this Court. See [***21] R. 1:13-9(d).

A.

The State argues that its use of a cooperating witness in this case is not a legitimate basis for ordering discovery of
documents in unrelated investigations involving the Witness when the documents bear no relevance to the present
case. The State maintains that the trial court's order is "an unprecedented expansion of the discovery rules," allows
the defense to go on a "fishing expedition," and places on the Attorney General's Office the burdensome task of
creating a privilege log of every email communication or memorandum mentioning the cooperating witness.
According to the State, the trial court's acknowledgment that the documents in the unrelated investigations are not
relevant or admissible in this case is proof that the documents are not subject to discovery. The State contends that
it has satisfied its discovery obligations by providing the defense with all statements made by the Witness in this
case, the Witness's criminal record, and cooperation agreements between the State and the Witness involving all
investigations. Those disclosures, the State asserts, allow defendants to explore the Witness's favorable treatment
and to expose potential bias.

[*460] The State also submits [***22] that the cooperating witness's name was not disclosed in unrelated
investigations because some of those investigations did not result in the filing of charges, and, in others, because
the cases were resolved without trials. The State claims that disclosure of the Witness's identity in those unrelated
cases unnecessarily subjects him to retaliation and potential harm.

B.

Defendants urge this Court to affirm the trial court's discovery order, emphasizing that the issue at this point is not
the admissibility of the documents in the unrelated investigations. Defendants submit that the discovery order was
"specifically tailored to identify material related to any benefits to be received by the cooperating witness."
According to defendants, "each successive investigation mentioned in the cooperation agreement has a direct

record of the discovery proceeding is not a model of clarity. A written discovery order that is detailed and specific will assist not
only the parties in understanding their respective obligations, but also appellate review.
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impact and influence on the value of any benefit [the Witness] will receive." Defendants also argue that the
cooperation agreements give rise to the need for the documents so that the defense can explore any benefits given
to the Witness, N.J.R.E. 607, expose any inconsistent statements, N.J.R.E. 613, refresh the Witness's recollection
with a writing, N.J.R.E. 612, and probe the Witness's character for truthfulness [***23] and for any false accusation
he may have made, N.J.R.E. 608. Finally, defendants contend that the State bears the burden of producing
discovery in its possession, however onerous that may be, and that the documents ordered to be disclosed "are
already available, and in some cases already organized."

C.

Amicus curiae ACDL argues that upholding the discovery order in this case is particularly important because of
empirical evidence and an "emerging consensus that the testimony of [cooperating withesses], upon which so many
convictions are based, [**52] is often unreliable, particularly in light of the promises of lenient treatment or
compensation that these witnesses receive." It submits [*461] that the discovery order "was carefully tailored to
provide important impeachment material but not to tread on ongoing State investigations." The ACDL posits that
"the statements of a [cooperating witness] in other similar investigations . . . are . . . very likely to reveal exculpatory
or impeachment evidence that will be crucial to the effective cross-examination of that witness." Additionally, the
ACDL maintains that the court's ordering of the redaction of names and locations from documents in unrelated
investigations [***24] in which the cooperating witness's identity has not been revealed, and the entry of a
protective order, address and mitigate any potential for reprisal against the Witness.

V.
A.

H_I\B["IT] We accord substantial deference to a trial court's issuance of a discovery order and will not interfere with
such an order absent an abuse of discretion. State ex rel. A.B., 219 N.J. 542, 554, 99 A.3d 782 (2014). We need
not defer, however, to a discovery order that is well "wide of the mark," ibid., or "based on a mistaken
understanding of the applicable law," Pomerantz Paper Corp. v. New Cmty. Corp., 207 N.J. 344, 371, 25 A.3d 221
(2011) (quoting Rivers v. LSC P'ship, 378 N.J. Super. 68, 80, 874 A.2d 597 (App. Div.), certif. denied, 185 N.J. 296,
884 A.2d 1266 (2005)). Additionally, our review of the meaning or scope of a court rule is de novo, and therefore we
owe no deference to the interpretative statements of the trial court and Appellate Division, unless they are
persuasive in their reasoning. See A.B., supra, 219 N.J. at 554-55, 99 A.3d 782.

B.

M[?] In New Jersey, an accused has a right to broad discovery after the return of an indictment in a criminal
case. State v. Scoles, 214 N.J. 236, 252, 69 A.3d 559 (2013). This state's "open-file approach to pretrial discovery
in criminal matters" is intended "[tjo advance [*462] the goal of providing fair and just criminal trials." lbid. The
metes and bounds of the State's discovery obligation to the defense is found in Rule 3:13-3(b), which states that
"[d]iscovery shall include exculpatory information or material" and "relevant material," [***25] including all items set
forth in ten separate categories.

M[?] No one questions that discovery in a criminal case "is appropriate if it will lead to relevant" information.
State v. Ballard, 331 N.J. Super. 529, 538, 752 A.2d 735 (App.Div.2000) (emphasis added). But cf. R. 4:10-2(a)
(stating that discovery in civil cases extends to information that "appears reasonably calculated to lead to the
discovery of admissible evidence" (emphasis added)). "Relevancy is the hallmark of admissibility of evidence."
State v. Darby, 174 N.J. 509, 519, 809 A.2d 138 (2002). Evidence is relevant if it "ha[s] a tendency in reason to
prove or disprove any fact of consequence to the determination of the action." N.J.R.E. 401.

Four categories of Rule 3:13-3(b), requiring the disclosure of relevant material to the defense, are directly germane
to this case:

HNG[?] (E) books, papers, documents, or copies thereof, or tangible objects, buildings or places which are
within the possession, custody or control of the prosecutor, including, but not limited to, writings, drawings,
graphs, charts, photographs, video and sound recordings, images, electronically stored information, and any
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other data or data compilations stored in any medium from which information [**53] can be obtained and
translated, if necessary, into reasonably usable form;

(F) names, addresses, and birthdates of any persons whom the [***26] prosecutor knows to have relevant
evidence or information including a designation by the prosecutor as to which of those persons may be called
as witnesses;

(G) record of statements, signed or unsigned, by such persons or by co-defendants which are within the
possession, custody or control of the prosecutor and any relevant record of prior conviction of such persons. . .

(H) police reports that are within the possession, custody, or control of the prosecutor].]

[R. 3:13-3(b)(1)(E)-(H).]

w[?] The State's discovery obligation also extends to providing "material evidence affecting [the] credibility” of a
State's witness whose testimony may be determinative of guilt or innocence. State v. Carter, 69 N.J. 420, 433, 354
A.2d 627 (1976) (citing Giglio v. United States, 405 U.S. 150, 92 S. Ct. 763, 31 [*463] L. Ed. 2d 104 (1972)). Thus,
the State must disclose any promise of favorable treatment or leniency offered to a witness, including any plea or
cooperation agreement setting forth the benefits to the witness. See State v. Long, 119 N.J. 439, 489, 575 A.2d 435
(1990); Carter, supra, 69 N.J. at 429-30, 434, 354 A.2d 627.

H_I\I8["F] While discovery in criminal cases is broad, it is not unlimited. State v. D.R.H., 127 N.J. 249, 256, 604
A.2d 89 (1992). "For example, defendants cannot transform the discovery process into an unfocused, haphazard
search for evidence." Ibid.; see also State v. R.W., 104 N.J. 14, 28, 514 A.2d 1287 (1986) ("[A]llowing a defendant
to forage for evidence without a reasonable basis is not an ingredient of either due process or fundamental fairness
in the [***27] administration of the criminal laws."). Nevertheless, "our trial courts are empowered to order
discovery beyond that mandated by our court rules when doing so will further the truth-seeking function or ensure
the fairness of a trial." A.B., supra, 219 N.J. at 560, 99 A.3d 782. In A.B., we upheld an order allowing the defense
to inspect the alleged victim's home, where an alleged sexual offense had occurred, even though the premises did
"not fall within the general scope of the automatic discovery rule because her home [was] not 'within the
possession, custody or control of the prosecutor.™ Id. at 556, 99 A.3d 782 (quoting R. 3:13-3(b)(1)(E)). We did so,
notwithstanding the intrusion into the alleged victim's privacy rights, because the inspection would lead to relevant
evidence—an understanding of the layout of the crime scene—and was necessary to protect the juvenile's right to a
fair trial. Id. at 556-62, 99 A.3d 782. However expansive our discovery rule and jurisprudence may be, they do not
sanction rummaging through irrelevant evidence.

V.
A.

We begin our analysis by indicating what is not at issue. The State has provided discovery directly related to the
charges [*464] against defendants. The State's case is based on a cooperating witness who has given assistance
to law enforcement in [***28] a number of criminal investigations. In this matter, the Witness acted in the role of a
drug buyer, making three alleged drug purchases from defendants that resulted in the charges enumerated in the
indictment. The Witness recorded each transaction. At the time that the Witness played the role of drug buyer here,
he had entered into a cooperation agreement with the State seeking favorable treatment for an array of offenses
[**54] that he faced, including first-degree racketeering. The Witness's cooperation agreement details the charge
and sentence reductions he will receive for his assistance to law enforcement in this case and in a number of other
criminal investigations. In at least some—if not all—of those other investigations, his identity still has not been
disclosed to ensure his safety.?

In discovery, the State has given the defense the Witness's name, his statements to law enforcement authorities,
his criminal history, his plea and cooperation agreements, audio recordings of the alleged drug transactions, the

4The lack of specificity in the record prompts our caution in not making an unqualified assertion.
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report of the forensic analysis of the cocaine allegedly sold by defendants, [***29] and investigative reports
concerning the alleged offenses committed by defendants. See R. 3:13-3(b). In other words, the Attorney General
has opened its investigative file in this case. The question, therefore, is whether defendants are entitled to open-file
discovery of unrelated cases because the present case and the unrelated cases share a common thread—the
same cooperating witness.

B.

Defendants have a right to expose the bias of the Witness—the favorable treatment promised to him for his
cooperation in this case and other investigations—for the purpose of undermining his credibility before the jury.
Defendants were provided [*465] in discovery the plea and cooperation agreements, which detail the charge- and
sentence-reduction incentives offered to the Witness if the State credits his cooperation in this case as of
"productive and of substantial value" and if his cooperation leads to the "successful prosecution" of targeted
individuals in other cases. Defendants can cross-examine the Witness on his expectation of favorable treatment for
his cooperation and argue that he has sold his services and testimony to the State.

The State also has opened the door to a line of questioning by giving itself [***30] wide discretion to void the
cooperation agreement if the Witness should "knowingly provide false information, answer any questions falsely . . .
or intentionally overstate or understate the involvement of other individuals” in the targeted investigations. The State
has the proverbial sword of Damocles hanging over the Witness's head if he is untruthful. Clearly, if the Witness
knowingly provided false or misleading information to the State in the other investigations and the State declined to
void the agreement, the State's failure to do so would be another benefit conferred on the Witness that must be
disclosed in discovery. In such a circumstance, defendants could argue that even when the Witness lies, he has a
reasonable expectation that he will receive favorable treatment. M[?] Defendants have "a right to explore
evidence tending to show that the State may have a 'hold' of some kind over a witness, the mere existence of which
might prompt the individual to color his testimony in favor of the prosecution.” State v. Bass, 224 N.J. 285, 302, 132
A.3d 1207 (2016) (quoting State v. Parsons, 341 N.J. Super. 448, 458, 775 A.2d 576 (App.Div.2001)). Thus,
defendant is entitled to information concerning any violation of the cooperation agreements, including disclosure of
material false statements made by the witness [***31] and known to the State. Importantly, at oral argument
[**55] before this Court, the State conceded that its discovery obligations required the disclosure of such material
false statements.

Defendants, however, do not want to rely on the kindness of the State to turn over exculpatory information. They
insist [*466] that they have the right under our discovery rules and Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194,
10 L. Ed. 2d 215 (1963), to sift through the files in the unrelated investigations—through the Witness's statements,
investigative reports and emails mentioning the Witness, and recorded conversations between the Witness and
investigative targets in search of false and contradictory statements.> Defendants want to undertake a speculative
venture, hoping to snare some morsel of information that may be helpful to the defense. At this stage, however,
defendants have not articulated how the disclosure of documents in the unrelated investigations will lead to relevant
or admissible evidence. See Ballard, supra, 331 N.J. Super. at 538, 752 A.2d 735.

Putting aside the issue of bias previously discussed, defendants claim that they are entitled to false and
inconsistent statements made by the Witness in the unrelated investigations. But such statements would not be
[*467] admissible under N.J.R.E. 608 because "evidence of specific instances of conduct—other than a prior
conviction—to prove the character trait of untruthfulness is prohibited." State v. Guenther, 181 N.J. 129, 140, 854
A.2d 308 (2004). This rule "was designed to prevent unfair foraging into the witness's past" and to prevent "wide-

5HN10['1T] In Brady, supra, the United States Supreme Court held that due process forbids the government from withholding
material evidence favorable to an accused that has been requested by the defense. 373 U.S. at 87, 83 S. Ct. at 1196-97, 10 L.
Ed. 2d at 218. The disclosures required by Rule 3:13-3(b)(1), which include the release of exculpatory information [***32] or
material and all other information relevant to a legitimate defense, are more expansive than the due process disclosures
mandated by Brady and its progeny.
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ranging collateral attacks on the general credibility of a witness [that] would cause confusion of the true issues in
the case." Id. at 141-42, 854 A.2d 308.

Defendants also claim that documents in the unrelated investigations may be necessary to refresh the Witness's
recollection, N.J.R.E. 612, but such a vague discovery request is not tied to a specified demand for information that
meets the threshold of relevance. Defendants further claim that discovery is necessary to uncover false criminal
accusations against others that would be admissible under N.J.R.E. 608. HNll[?] In Guenther, supra, we held that
"in limited circumstances [***33] and under very strict controls a defendant has the right to show that a victim-
witness has made a prior false criminal accusation for the purpose of challenging that witness's credibility." 181 N.J.
at 154-58, 854 A.2d 308. But defendants have not made any showing that the Witness has made false criminal
accusations against others that would entitle them to scour through nine banker's boxes of unrelated investigations
in which the Witness has cooperated. An open-ended search of unrelated investigative files in the hope that
something may turn up that has impeachment value is not sanctioned by our discovery rule or jurisprudence.

C.

M[?] The informant's privilege, N.J.R.E. 516, permits a witness to refuse to disclose the identity of a
confidential informant "unless the judge finds that (a) the identity of the person furnishing the information has
already been otherwise disclosed or (b) disclosure of his identity is essential to assure [**56] a fair determination
of the issues.” The State has legitimate concerns for the safety of withesses who are considered "snitches" or
"rats." The disclosure of the Witness's identity in this case is necessary because he will testify against defendants.
The potential threat to his life, however, would increase [***34] exponentially if his identity were revealed to the
targets in the unrelated drug investigations. At least at this stage, we cannot find that the disclosure of the Witness's
identity in the unrelated investigations is necessary for defendants to receive a fair trial in this case. See State v.
Milligan, 71 N.J. 373, 384, 365 A.2d 914 (1976) (noting that disclosure depends on balancing of factors, "taking into
consideration the crime charged, the possible defenses, the possible significance of the informer's testimony, and
other relevant factors" (quoting Roviaro v. United States, 353 U.S. 53, 62, 77 S. Ct. 623, 628, 1 L. Ed. 2d 639, 646

(1957))).

We recognize that the trial court ordered the redaction of names and locations from documents in the unrelated
investigations. [*468] Of course, such redactions devalue the utility of the materials requested by defendants. For
example, establishing a potential false accusation would be exceedingly difficult if the attorney does not know the
name of the target. Nevertheless, despite the redactions and the protective order, the potential that the Witness's
identity will be disclosed in unrelated investigations is still a risk. If defendants cannot signify with some specificity
the relevance of the requested documents—as opposed to speculative relevance—the balancing of probative value
against [***35] the dangers of disclosure weighs in favor of not removing the Witness's cover, at least until
defendants can make some concrete showing of need.

We fully understand that the reliability of State informants and cooperating withesses must be subject to special
scrutiny because the charge-reduction and sentence-reduction incentives given to such witnesses have the
capacity to induce false testimony. That is why the State is required to make complete disclosure of the cooperation
and plea agreements. Through defendants' cross-examination and summation, the jury will know that the Witness
has a powerful reason to curry favor with the State. In addition, the State is required as part of its discovery
obligation to disclose known material false statements made by the Witness in the unrelated investigations because
such disclosures bear on whether the State is enforcing or altering its cooperation agreement. We have no reason
to believe that the State will not fulfill its professional responsibilities in making any required disclosures.

It bears repeating that the trial court's in camera review of the documents in the unrelated investigations led the
court to conclude that they did not have [***36] relevance to the present case. Relevance is the touchstone of
discovery. Defendants' discovery request does not fall within the ambit of Rule 3:13-3(b) and is not supported by
our jurisprudence.

VI.
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For the reasons expressed, we reverse the judgment of the Appellate Division, vacate the discovery order, and
remand to the trial court for further proceedings consistent with this opinion.

CHIEF JUSTICE RABNER; JUSTICES LaVECCHIA, PATTERSON, and SOLOMON; and JUDGE CUFF
(temporarily assigned) join in JUSTICE ALBIN'S opinion. JUSTICE FERNANDEZ-VINA did not participate.
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Criminal Law & Procedure > Search & Seizure > Eavesdropping, Electronic Surveillance & Wiretapping
Evidence > Privileges > Attorney-Client Privilege > Scope
Legal Ethics > Prosecutorial Conduct

m[.t] Work Product Doctrine, Scope of Protection

Mere compliance with the New Jersey Wiretapping and Electronic Surveillance Control Act (the Wiretap Act),
N.J.S.A. 88 2A:156A-1 to 2A:156A-34, does not mean that the secret taping is permissible. Specifically, without
appropriate limitations, such recording can have the capacity to infringe upon a criminal defendant's constitutional
right to fair and unimpeded access by his counsel to interview government witnesses, and the capacity to reveal
attorney work product. The surveillance of attorney interviews also can implicate ethical norms, particularly those
governing prosecutors.

Communications Law > Federal Acts > Wiretap Acts
Criminal Law & Procedure > Search & Seizure > Eavesdropping, Electronic Surveillance & Wiretapping
HN2[.§'..] Federal Acts, Wiretap Acts

The New Jersey Wiretapping and Electronic Surveillance Control Act, N.J.S.A. 88 2A:156A-1 to 2A:156A-34,
regulates the electronic interception of communications in New Jersey. Its purpose is to protect citizens' privacy
from unauthorized intrusions. The Act provides that, with certain exceptions, any person who purposely intercepts,
endeavors to intercept, or procures any other person to intercept or endeavor to intercept any wire, electronic or
oral communication shall be guilty of a crime of the third degree. N.J.S.A. 8§ 2A:156A-3. Detailing its exceptions, the
Act states, in part, that it shall not be unlawful for any person acting at the direction of an investigative or law
enforcement officer to intercept a wire, electronic or oral communication, where such person is a party to the
communication or one of the parties to the communication has given prior consent to such interception; provided,
however, that no such interception shall be made without the prior approval of the Attorney General or his designee
or a county prosecutor or his designee. N.J.S.A. 8 2A:156A-4(c).

Administrative Law > Governmental Information > Recordkeeping & Reporting

Communications Law > Federal Acts > Wiretap Acts

Criminal Law & Procedure > Search & Seizure > Eavesdropping, Electronic Surveillance & Wiretapping
M[&".} Governmental Information, Recordkeeping & Reporting

The Attorney General and county prosecutors must maintain records of all interceptions authorized pursuant to the
consent provision of N.J.S.A. § 2A:156A-4(c) on forms prescribed by the Attorney General. N.J.S.A. § 2A:156A-23.
Such records shall include the name of the person requesting the authorization, the reasons for the request, and
the results of any authorized interception. Copies of the records must be periodically filed with the Attorney General,
who shall report annually to the Governor and Legislature on the operation of the consent provision. The New
Jersey Wiretapping and Electronic Surveillance Control Act, N.J.S.A. 88 2A:156A-1 to 2A:156A-34, is closely
modeled after the federal statute, 18 U.S.C.S. 88 2510 to 2523 (the federal Wiretap Act), although the New Jersey
version has some additional requirements which are not found in the federal statute.
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Administrative Law > Governmental Information > Recordkeeping & Reporting

Communications Law > Federal Acts > Wiretap Acts

Criminal Law & Procedure > Search & Seizure > Eavesdropping, Electronic Surveillance & Wiretapping
M[.t] Governmental Information, Recordkeeping & Reporting
The consent provision of the New Jersey Wiretapping and Electronic Surveillance Control Act, N.J.S.A. 8§
2A:156A-1 to 2A:156A-34, was amended in 1999, eliminating the reasonable suspicion element. The Legislature

retained the need for prior authorization, but it allowed for that approval to be granted by the county prosecutor,
Attorney General, or a designee.

Communications Law > Federal Acts > Wiretap Acts
Criminal Law & Procedure > Search & Seizure > Eavesdropping, Electronic Surveillance & Wiretapping
HN5[&"..] Federal Acts, Wiretap Acts

Even before the reasonable suspicion standard was excised from the New Jersey Wiretapping and Electronic
Surveillance Control Act, N.J.S.A. 88 2A:156A-1 to 2A:156A-34, the New Jersey Supreme Court acknowledged that
the conditions for authorization of consensual wiretaps were not as strict as those applicable to non-consensual
wiretaps. The Court nevertheless considered the prior authorization requirement to be vital, noting that, in cases of
consensual interceptions, it was the sole protection citizens had from overly zealous and completely discretionary
law-enforcement practices. Although the statutory condition for the interception of a consensual wiretap is less
onerous than, and hence not as protective of privacy as, the conditions that surround the nonconsensual
interception of conversations, it cannot be doubted that the Legislature viewed the requirement of supervisory
approval as an indispensable protection for the privacy interests implicated even in consensual telephone wiretaps.

Communications Law > Federal Acts > Wiretap Acts

Criminal Law & Procedure > Search & Seizure > Eavesdropping, Electronic Surveillance & Wiretapping
M[ﬂ'.] Federal Acts, Wiretap Acts
The importance of strict adherence to the prior authorization requirement has not been affected by the amendment

to the New Jersey Wiretapping and Electronic Surveillance Control Act, N.J.S.A. 88 2A:156A-1 to 2A:156A-34,
eliminating the reasonable suspicion element.

Communications Law > Federal Acts > Wiretap Acts
Criminal Law & Procedure > Search & Seizure > Eavesdropping, Electronic Surveillance & Wiretapping
HN?[&"..] Federal Acts, Wiretap Acts

The provisions codified in N.J.S.A. 8 2A:156A-8 to -9 detail the circumstances under which the Attorney General or
a county prosecutor can apply for a court order authorizing a non-consensual wiretap and the requirements for
making such an application. N.J.S.A. § 2A:156A-10 sets forth the required grounds for issuing such an order,
including, in pertinent part, that there is or was probable cause for belief that three elements are satisfied: (1) the
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target of the wiretap engaged in or was about to engage in a criminal offense, (2) the wiretap would provide
particular communications concerning such offense, and (3) normal investigative procedures with respect to such
offense have been tried and have failed or reasonably appear to be unlikely to succeed if tried or to be too
dangerous to employ. N.J.S.A. § 2A:156A-11 specifies additional grounds that must exist to authorize non-
consensual wiretaps of public facilities or facilities of persons entitled to privileged communications.

Communications Law > Federal Acts > Wiretap Acts
Criminal Law & Procedure > Search & Seizure > Eavesdropping, Electronic Surveillance & Wiretapping
HN8[$'.] Federal Acts, Wiretap Acts

If a wiretap under N.J.S.A. § 2A:156A-11, Section 11 of the New Jersey Wiretapping and Electronic Surveillance
Control Act, N.J.S.A. 88 2A:156A-1 to 2A:156A-34, is to occur at the facilities of an attorney, the special need
intercept requirement obliges the applicant to show that the attorney is personally engaging in or was engaged in
over a period of time as a part of a continuing criminal activity or is committing, has or had committed or is about to
commit an offense as provided in N.J.S.A. § 2A:156A-8. Section 8 sets forth a list of offenses that does not include
witness tampering.

Communications Law > Federal Acts > Wiretap Acts
Criminal Law & Procedure > Search & Seizure > Eavesdropping, Electronic Surveillance & Wiretapping
HN9[$'.] Federal Acts, Wiretap Acts

The plain language and structure of the statute show the special need requirement in N.J.S.A. § 2A:156A-11
applies only to non-consensual wiretaps.

Communications Law > Federal Acts > Wiretap Acts

Criminal Law & Procedure > Search & Seizure > Eavesdropping, Electronic Surveillance & Wiretapping
M[ﬁ] Federal Acts, Wiretap Acts
Section 4 of the of the New Jersey Wiretapping and Electronic Surveillance Control Act, N.J.S.A. 88 2A:156A-1 to

2A:156A-34, literally requires only prior approval for consensual wiretaps. The provision does not specify any
grounds or standards for granting such approval.

Constitutional Law > ... > Fundamental Rights > Criminal Process > Assistance of Counsel
Criminal Law & Procedure > ... > Defendant's Rights > Right to Counsel > Constitutional Right
M[.t] Criminal Process, Assistance of Counsel
U.S. Const. amend. VI and N.J. Const. art. |, para. 10 establish a defendant's right to the assistance of counsel in

criminal prosecutions. The right to a thorough defense investigation is also part of the right to counsel. To safeguard
the right to counsel, it is essential that defense counsel be permitted full investigative latitude in developing a
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meritorious defense. The Sixth Amendment grants a criminal defendant the right to gather evidence which may be
useful to him in his defense, including the right to interview willing witnesses, free from state interference.

Criminal Law & Procedure > Trials > Defendant's Rights > Right to Due Process
HN12[$'.] Defendant's Rights, Right to Due Process

A defendant's due process rights are violated when there is substantial government interference with a defense
witness's free and unhampered choice to testify. The holdings in other New Jersey cases mirror those in federal
cases where government action has thrown roadblocks to the testimony of witnesses who would be favorable to the
defendant.

Criminal Law & Procedure > Trials > Defendant's Rights > Right to Due Process
HN13[.§'.] Defendant's Rights, Right to Due Process

Just as substantial interference with a witness's decision to testify constitutes a violation of a defendant's
constitutional rights, such interference with a witness's decision to grant or deny an interview to the defense also
deprives a defendant of his right to present a complete defense. The protected right is the opportunity for pretrial
access; it is not a guarantee of pretrial access.

Legal Ethics > Prosecutorial Conduct
HN14[$'.] Legal Ethics, Prosecutorial Conduct

It is permissible for a prosecutor to inform witnesses, in a neutral manner, that they can choose whether or not to
speak with defense counsel.

Criminal Law & Procedure > ... > Defendant's Rights > Right to Counsel > Constitutional Right
Criminal Law & Procedure > Trials > Defendant's Rights > Right to Due Process
HNlS[&"’.] Right to Counsel, Constitutional Right

Acting to block or discourage defense counsel's witness interview from taking place is unconstitutional conduct. The
cases stress, in this regard, that withesses do not belong to either side. The exertion of control by the government
that restrains a witness's free choice to grant a private interview to the defense is improper. That includes attempts
to interfere with the witness's free choice to attend the interview without a government representative present, to
decline to have a record of the conversation made, and to decide what details of the interview, if any at all, should
be shared with the government afterwards.

Civil Procedure > ... > Privileged Communications > Work Product Doctrine > Scope of Protection
Evidence > Privileges > Attorney-Client Privilege > Scope

HNlG[&"’.] Work Product Doctrine, Scope of Protection
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The attorney work product privilege prohibits disclosure of certain materials prepared by an attorney in anticipation
of litigation, and thereby creates a zone of privacy in which an attorney can investigate, prepare, and analyze a
case. The development of the attorney's work product privilege was mainly designed to afford a measure of
protection to the attorney's privacy against pretrial disclosure of his litigation strategies, his mental processes and
the like.

Civil Procedure > ... > Privileged Communications > Work Product Doctrine > Scope of Protection
HN17[.§'.] Work Product Doctrine, Scope of Protection

The work product privilege was recognized by the United States Supreme Court, where the Court observed: It is
essential that a lawyer work with a certain degree of privacy, free from unnecessary intrusion by opposing parties
and their counsel. Proper presentation of a client's case demands that he assemble information, sift what he
considers to be the relevant from the irrelevant facts, prepare his legal theories and plan his strategy without undue
and needless interference. In discussing the scope of this protection, the Supreme Court stated that attorney work
product is reflected, of course, in interviews, statements, memoranda, and other things. The Supreme Court has
made clear that the work product doctrine applies in criminal cases, explaining that at its core, the work product
doctrine shelters the mental processes of the attorney, providing a privileged area within which he can analyze and
prepare his client's case.

Civil Procedure > ... > Privileged Communications > Work Product Doctrine > Scope of Protection
Criminal Law & Procedure > ... > Discovery & Inspection > Discovery by Government > Witness Statements
HN18[$'.] Work Product Doctrine, Scope of Protection

The work product privilege is recognized in the New Jersey Rules of Court. Under those rules, the defense is
obliged to provide the State with certain reciprocal discovery. R. 3:13-3(b). In pertinent part, the defense must
provide written statements, if any, including any memoranda reporting or summarizing the oral statements, made by
any witnesses whom the State may call as a witness at trial. The defendant also shall provide the State with
transcripts of all electronically recorded witness statements by a date to be determined by the trial judge, except in
no event later than 30 days before the trial date set at the pretrial conference. R. 3:13-3(b)(2)(D).

Civil Procedure > ... > Privileged Communications > Work Product Doctrine > Scope of Protection
HN19[$'.] Work Product Doctrine, Scope of Protection

The attorney work product privilege applicable to criminal cases is governed by subsection (d) of Rule 3:13-3.

Civil Procedure > ... > Privileged Communications > Work Product Doctrine > Scope of Protection

Criminal Law & Procedure > ... > Discovery & Inspection > Discovery by Government > Witness Statements
M[ﬁ] Work Product Doctrine, Scope of Protection
The defense's discovery obligation does not give the State access to statements or summaries of statements made

by its witnesses to defense counsel during defense preparation for trial if defense counsel does not intend to use
them at trial.
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Criminal Law & Procedure > ... > Discovery & Inspection > Discovery by Government > Witness Statements
HN21[$’.] Discovery by Government, Witness Statements

The defense's obligation under R. 3:13-3(b)(2)(C) to provide the State with statements of its own witnesses did not
permit the trial court to order the defense to create written synopses of their anticipated testimony where none had
existed. Written statements need only be produced if they exist, and if the defense has not memorialized the
witness statement in some form of writing there is nothing to produce.

Criminal Law & Procedure > ... > Discovery & Inspection > Discovery by Government > Witness Statements
HN22[&".] Discovery by Government, Witness Statements

Counsel for all parties have a right to interview an adverse party's witnesses (the witness willing) in private, without
the presence or consent of opposing counsel and without a transcript being made.

Legal Ethics > Prosecutorial Conduct
HN23[&"’.] Legal Ethics, Prosecutorial Conduct

The primary duty of a prosecutor is not to obtain convictions but to see that justice is done.

Legal Ethics > Prosecutorial Conduct
HN24[&"’.] Legal Ethics, Prosecutorial Conduct
Prosecutors should exercise caution when using surreptitious means to investigate defense attorneys. They must
take care to balance legitimate investigative needs against concerns of privacy violation, the potential for

harassment and abuse, and the need to keep an investigation of potential attorney misconduct wholly separate
from the underlying prosecution(s) being defended by that attorney.

Civil Procedure > ... > Privileged Communications > Work Product Doctrine > Scope of Protection
Evidence > Privileges > Attorney-Client Privilege > Scope
Criminal Law & Procedure > ... > Dismissal > Grounds for Dismissal > Misconduct

M[&".} Work Product Doctrine, Scope of Protection

If either the attorney-client or work product privilege has been invaded by a prosecutor, the extreme remedy of the
dismissal of an indictment is appropriate only where no lesser remedy could fully address the harm.

Criminal Law & Procedure > ... > Dismissal > Grounds for Dismissal > Misconduct
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HN26[$’.] Grounds for Dismissal, Misconduct

Dismissal of a prosecution is the appropriate remedy for official intrusion upon attorney-client relationships only
where it destroys that relationship or reveals defendant's trial strategy.

Civil Procedure > ... > Privileged Communications > Work Product Doctrine > Scope of Protection
Criminal Law & Procedure > ... > Dismissal > Grounds for Dismissal > Misconduct
HN27[&"’.] Work Product Doctrine, Scope of Protection

The State's improper acquisition of work product does not, by itself, make a fair trial impossible and require
dismissal. It is well-established that dismissing an indictment is a draconian remedy and a last resort because the
public interest, the rights of victims and the integrity of the criminal justice system are at stake.

Criminal Law & Procedure > ... > Defendant's Rights > Right to Counsel > Constitutional Right
Criminal Law & Procedure > ... > Dismissal > Grounds for Dismissal > Misconduct
HN28[$'.] Right to Counsel, Constitutional Right

Case law addressing unconstitutional interference with a defendant's right of free access to witnesses teaches that
a remedy should be crafted to fit the harm caused. The situation does not always require dismissal of the case.

Civil Procedure > ... > Privileged Communications > Work Product Doctrine > Scope of Protection
Criminal Law & Procedure > ... > Defendant's Rights > Right to Counsel > Constitutional Right
Constitutional Law > ... > Fundamental Rights > Criminal Process > Assistance of Counsel
Legal Ethics > Prosecutorial Conduct

M[.t] Work Product Doctrine, Scope of Protection

The prosecutor's investigatory role is not unfettered. Heightened caution must be observed when the government
seeks to intrude surreptitiously into a defense attorney's discharge of professional obligations when he or she
conducts witness interviews in preparation for trial. The Sixth Amendment of the Constitution, and the New Jersey
State Constitution, as well as principles of legal ethics, demand that heightened caution. Although, in authorized
instances, relevance-based government surveillance of attorney interviews of withesses is permissible, appropriate
safeguards must be followed to protect the attorney's work product and fair access to witnesses.

Counsel: Jeffrey S. Farmer argued the cause for appellant (Mazraani & Liguori LLP, attorneys; Jeffrey S. Farmer
and Joseph M. Mazraani, on the briefs).

Joie D. Piderit, Special Deputy Attorney General/Acting Assistant Prosecutor, argued the cause for respondent
(Christopher L.C. Kuberiet, Acting Middlesex County Prosecutor, attorney; Joie D. Piderit, of counsel and on the
briefs).

Valeria Dominguez, Deputy Attorney General, argued the cause for amicus curiae State of New Jersey Office of the
Attorney General (Gurbir S. Grewal, Attorney General, attorney; Valeria Dominguez, of counsel and on the briefs).
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Joseph J. Russo, Deputy Public Defender, argued the cause for amicus curiae State of New Jersey Office of the
Public Defender (Joseph E. Krakora, Public Defender, attorney; Joseph J. Russo, of counsel and on the briefs).

John J. O'Reilly argued the cause for amicus curiae Association of Criminal Defense Lawyers (McElroy, Deutsch,
Mulvaney & Carpenter, LLP, attorneys; John J. O'Reilly, of counsel and on the briefs; Courtney A. Johnson, on the
brief).

Judges: [***2] Before Judges Sabatino, Sumners and Natali.

Opinion by: SABATINO

Opinion

[*254] [**501] The opinion of the court was delivered by SABATINO, P.J.A.D.

This novel case concerns a prosecutor's office's use of body wires on a paid informant, an anticipated trial withess
for the State in a narcotics case, to secretly monitor and record a criminal defense attorney's pre-trial interview of
that informant.

An assistant prosecutor authorized the surreptitious taping based upon information — which turned out to be untrue
— that the attorney might offer the witness a bribe. When the prosecutor's office supplied the recording and a
transcript of it to the attorney in discovery three days before his client's trial, he moved to dismiss the indictment, or,
alternatively, to bar the witness's testimony for the State.

In its oral ruling, the trial court remarked that the secret recording in this case "should send a chill down the spine of
any criminal defense attorney or prosecutor [who] has ever interviewed a witness." The court found the prosecutor's
office lacked reasonable suspicion that "evidence of criminal conduct would be derived from [the] interception."
Nonetheless, the court concluded the defense's trial strategy had not been sufficiently [***3] divulged during the
taped interview "to the extent that would justify" the dismissal of indictment or preclusion of the witness's testimony.
The court adopted a more limited remedy, barring the State from using the taped interview as evidence at trial.
Defendant moved for leave to appeal, which we granted.

[*255] For the reasons that follow, we affirm the trial court's decision in part, modify it in part, and remand it in part.

As conceded by defendant and related amici, the informant's secret taping of the interview with his one-party
consent did not violate the New Jersey Wiretapping and Electronic Surveillance Control Act ("the Wiretap Act"),
N.J.S.A. 2A:156A-1 to -34. However, we hold that M["i“] mere compliance with the Wiretap Act does not mean
that the secret taping is permissible, particularly in the manner in which it was conducted in this case. Specifically,
without appropriate limitations, such recording can have the capacity to infringe upon a criminal defendant's
constitutional right to fair and unimpeded access by his counsel to interview government witnesses, and the
capacity to reveal attorney work product. The surveillance of [**502] attorney interviews also can implicate ethical
norms, particularly those [***4] governing prosecutors.

Based on the record developed thus far, we conclude the prosecutor's office erred in allowing detectives in the
State's narcotics case and the attorney misconduct case to work jointly in the efforts to record the witness interview.
The prosecutor's office further erred in allowing the assistant prosecutor who was handling the narcotics case to
have access to the fruits of the surreptitious taping.

Under the circumstances presented, the prosecutor's office instead was obligated to create two screened "taint
teams" to proceed independently in: (1) the attorney conduct investigation and (2) the narcotics case. Because of
that failure, and because attorney work product from the recorded interview was prejudicially divulged to the
narcotics prosecutor and staff, the narcotics case must be transferred for handling by either the Attorney General or
by another designated county prosecutor's office.
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Further, we remand the case for the trial court to conduct a plenary hearing to determine the extent to which the
informant-witness may have been unfairly coached or influenced by the manner in which he was prepared by the
State for the taped interview and the manner in which [***5] he was debriefed afterwards. [*256] Depending upon
the results of that plenary hearing, a possible appropriate prophylactic remedy may be to disallow the informant-
witness from testifying for the State at the narcotics trial. On remand, the trial court also shall determine if other
prosecutorial witnesses were tainted because of their involvement in or exposure to the recording or its transcript.

Lastly, we recommend that the Attorney General consider promulgating statewide guidelines and procedures
addressing any future surreptitious prosecutorial taping of witness interviews by defense counsel.

TABLE OF CONTENTS
I. Factual and Procedural Background
The Indictment and the Alleged Cocaine Sales
Defense Counsel's Interview of Cruz
The State Turns Over the Interview Recording and Transcript on the Eve of
Trial
Defendant's Motions
The Present Interlocutory Appeal
More Details Concerning the Recorded Interview
Cruz Meets with Detectives on March 11 and Consents to the Wire
The Recorded March 12, 2019 Defense Interview
Charges Lodged Against Policastro
The April 11 Motion Hearing
The Motion Judge's Ruling

Proceedings Before the Presiding Criminal Judge

Il. The Wiretap Act

Requirements of the Wiretap Act
The 1999 Amendment [***6] Eliminating the Reasonable Suspicion Standard [*257]

The "Indispensable Protection" of Supervisory Review

Special Considerations in Authorizing Intercepts of Attorneys

Judicial Reviewability of Wiretap Authorizations

Comparative Discussion of the Federal Wiretap Act and the Justice Manual
The "Relevance" Standard

Il Infringement Upon Defendant's Constitutional Rights and Work Product
Disclosure

Constitutional Provisions and Principles

State v. Blazas

Gregory v. United States

Other Cases

The State's Pre-Wire Preparation of Cruz

The Attorney Work Product Privilege

At Least Some Work Product Was Revealed Here

IV. Ethical Rules Addressing Clandestine Recording By Attorneys and the
Special Duties of Prosecutors

ABA Opinion 337


https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKN1-6F13-0488-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKN1-6F13-0488-00000-00&context=1530671

Page 11 of 34
461 N.J. Super. 249, *257; 220 A.3d 498, **502; 2019 N.J. Super. LEXIS 153, ***6

ABA Formal Opinion 01-422
The New Jersey RPCs
Special Ethical Restrictions Imposed on Prosecutors
The Need for "Fire-walls" or "Taint Teams"
Summary
V. Implications and Remedies
VI. Conclusion
[**503]

[*258] I.

(Factual and Procedural Background)

The Indictment and the Alleged Cocaine Sales

In July 2016, a Middlesex County grand jury returned Indictment No. 17-05-0586, charging defendant Gregory A.
Martinez with:

« three counts of third-degree possession of a controlled dangerous substance, N.J.S.A. 2C:35-10(a)(1)
(counts 1, 5, and [***7] 8);

« three counts of second-degree distribution of a controlled dangerous substance, N.J.S.A. 2C:35-5(a)(1) and
N.J.S.A. 2C:35-5(b)(2) (counts 2, 6, and 9);

* two counts of third-degree distribution of a controlled dangerous substance near or on school property,
N.J.S.A. 2C:35-5(a) and N.J.S.A. 2C:35-7(a) (counts 3 and 7); and

« one count of second-degree distribution of a controlled dangerous substance within 500 feet of certain public
property, N.J.S.A. 2C:35-5(a) and N.J.S.A. 2C:35-7.1(a) (count 4).
The charges resulted from three instances between March 22 and July 8, 2016, during which defendant allegedly
sold cocaine to Delvi Cruz. Cruz was then cooperating with the county prosecutor's office as a confidential
informant ("CI"), pursuant to a plea agreement.!

Defense Counsel's Interview of Cruz

After learning the identity of the CI, defense counsel for Martinez, Joseph M. Mazraani, requested, through Cruz's
counsel [**504] Michael A. Policastro, to conduct a pretrial interview with Cruz.

On March 12, 2019, Mazraani and his investigator Dave Gamble met with Cruz in Policastro's office (the "Mazraani
interview").2 [*259] Policastro, who apparently was in court on another matter that day, was not present for the
Mazraani interview. Nor was anyone there in person from the prosecutor's office.

1The record indicates Cruz is no longer serving as a Cl, and his identity has been revealed in open trial court proceedings and in
records that were not filed under seal. Accordingly, with the consent of all counsel, we refer to Cruz by his actual name in this
opinion. In some documents, Cruz is referred to as Cruz-Santos or Santos. For consistency, this opinion refers to him as Cruz.

2The record contains three separate transcripts of the Mazraani interview. The one provided to the trial court which was made
by the prosecutor's office from the less clear of two recordings, contains many "inaudible" designations. The court found that
rough transcript largely "unintelligible." In connection with this appeal, both the State and defendant had a transcript made of the
clearer recording. A third transcript was made and certified by a professional transcriber, which is the one defendant had made.
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Unbeknownst to the defense [***8] or to Policastro, Cruz wore two listening devices at the interview: one on his
waist and another in his pocket. Cruz wore the devices at the request of detectives from the prosecutor's office,
whose personnel recorded the Mazraani interview as it occurred.

The State Turns Over the Interview Recording and Transcript on the Eve of Trial

Just three days before the scheduled trial date the State turned over certain discovery to the defense, including a
recording and the rough transcript of the Mazraani interview, as captured on the device Cruz had worn at his waist.

Defendant's Motions

After receiving the recording and rough transcript, defendant immediately moved to dismiss the indictment or, in the
alternative, to bar Cruz's testimony.

On April 11, 2019, the trial court denied the motion to dismiss and the defense's application for a stay of the trial.
However, the court held that: (1) the State could not use the Mazraani interview recording at trial, (2) the defense
could use the recording, if it desired, to impeach Cruz, and (3) jury selection would be briefly adjourned.

[*260] The Present Interlocutory Appeal

Defendant filed an application for emergent appellate relief and also moved for leave [***9] to appeal. The
Association of Criminal Defense Lawyers of New Jersey ("ACDL-NJ") moved to appear as amicus curiae in support
of defendant'’s position.

We granted defendant's motion for leave to appeal, and the ACDL-NJ's amicus motion. We also invited the Attorney
General and the Office of the Public Defender to participate as amici, and ordered a stay of defendant's trial. Both
the Attorney General and the Office of the Public Defender accepted our invitation to appear as amicus curiae.3

More Details Concerning the Recorded Interview

The record reveals this additional background concerning Cruz's surreptitious recording of his interview with
Martinez's counsel.

In early March 2019, Cruz received a call from Policastro stating that Mazraani "wanted to communicate with" him.
Cruz also received an Instagram "friend request” from defendant. Cruz reported these contacts to both a Detective
and Sergeant from the prosecutor's office. The Sergeant was heavily involved in the narcotics case, and the record
shows the Detective was involved in the attorney investigation. At the very least, they both took [**505] part in
recruiting Cruz for the wiretap and in carrying out the recording. Both officers are identified [***10] on the interview
transcript as being "present"” when the body wire was active. The Sergeant is the first and last voice on the
recording. The State has announced it plans to call him as a witness at defendant's narcotics trial.

Cruz recounted the events leading to the Mazraani interview in a transcribed statement he gave to detectives on
March 14, 2019, two days after the interview occurred (the "March 14 statement"). Cruz explained his initial reaction
to the interview request:

The State does not dispute this third version is the most accurate transcription of the recording of Mazraani's interview with Cruz,
and the Attorney General cites to it in his amicus brief rather than the rough transcript.

3We are grateful for the helpful participation of all three amici in this accelerated matter.
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[*261] And um. | was surprised. | asked my attorney what's going, what these people want from us? He said
he don't know, he probably, my attorney tell me that he probably want to talk about a case. And | asked my
attorney why you don't talk to them? That way | don't have to be involved with any conversation. He said no he
want to talk to you directly. If you'll be able to talk to him let me know and I, we make a meeting in my office
and you meet over there . . .
Referring to the Detective, Cruz "notified the detective in the prosecutor office” that Mazraani wanted to meet with
him. In his March 14 statement, Cruz explained:

[Cruz:] | called Michael Policastro again to tell him that we gonna have the meeting and | ask him [***11] again
what exactly they want from us and the answer was he don't know exactly what they want from us. They
probably want to talk about a case or they might want to offer something. | ask him . . .

Q. They want to offer what exactly . . .

A. | asked, | asked my attorney what exactly they, he believe they probably gonna ask or offer. (inaudible) and
he said I'm not sure but they probably could ask can [sic] offer money another offer [sic]. | don't know exactly
what they want. They probably want to talk about a case, but | don't know anything about this. They just, | just
give an idea what could happen [sic].

Q. Did he say how much money if anything?

A. No.

Q. No[?]

A. He just assuming what they, what they could offer [sic].
Q. Okay.

A. Just give an idea.

[(Emphasis added).]

After reporting his conversation with Policastro to the Sergeant on Friday, March 8, 2019, Cruz "called Policastro . .
. to set up a meeting" with Mazraani in Policastro's office.

That same day, March 8, a Deputy First Assistant Prosecutor signed a "Consensual Interception Authorization"
allowing the detectives to intercept Cruz's communications during the following ten days. The wire authorization
form identified Mazraani and [***12] Policastro as the two "Target(s)," and listed "Witness Tampering" under "Initial
Crimes or Offenses."

The record does not reveal what other information, if any, the Deputy First Assistant possessed before signing the
wire authorization. In particular, there is nothing to indicate whether the Deputy First Assistant was aware that the
named "targets" were [*262] attorneys, that the recording would take place at a law firm, or that the recording
would be of a pre-trial defense interview.

Cruz Meets with Detectives on March 11 and Consents to the Wire

On Monday evening, March 11, Cruz met at a diner with the Detective, Sergeant, and another officer. Cruz
discussed, as he put it, "everything," and gave consent [**506] to wear a wire and record his meeting with
Mazraani in Policastro's office.

In his report about the March 11 meeting, the Detective wrote that Cruz had stated that Policastro "indicated to
[him] that Mazaraani [sic] wanted to speak about the case, and that typically in those meetings they offer him
money." According to this report, Cruz "stated that he told Policastro that he intended on notifying the Prosecutor's
Office of this meeting."

The Recorded March 12, 2019 Defense Interview
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The Mazraani [***13] interview took place on the afternoon of Tuesday, March 12, 2019. According to a report by
the Detective, Cruz was functioning during the interview "in an undercover capacity . . . for the purpose of
determining if witness tampering would be occurring inside of The Policastro Law Firm[.]" Cruz was paid what were
characterized on an expense voucher as lost "wages" of $ 180 for performing this function.

Cruz did not tell Policastro or Mazraani that he recorded the meeting. Cruz had expected Policastro would attend
the meeting, but was told that Policastro had a trial and could not be there.

At the start of the interview, Cruz said he "[jJust got out of work early" when Mazraani thanked him for taking the
time to meet.

Mazraani told Cruz that he and Policastro "go way back." When asked if Policastro had told him what Mazraani
wanted to talk about, Cruz answered, "Not exactly." Mazraani then explained:

MAZRAANI: | represent a guy who the police are saying sold you drugs.

CRUZ: Okay.

[*263] MAZRAANI: Okay? And we're going to trial soon.
CRUZ: Okay.

MAZRAANI: And | just wanted to talk to you a little bit about that and just ask you some questions about that.
You got nothing to worry about. This has nothing [***14] to do with you. This has to do with—same thing that
Mike [Policastro] did for you, | got to—you know, | got to do my job.

Cruz asked the name of Mazraani's client and said he spoke to someone at the prosecutor's office about the
Martinez case "[lJast week." Mazraani explained to Cruz that he wanted Cruz to "just answer some very basic
guestions" and it was up to Cruz to decide if he wanted to answer them.

Cruz remarked that he had asked Policastro why Mazraani would want to talk to him, and Mazraani answered that
"it's witness preparation." After Cruz agreed to answer the queries, Gamble, the defense investigator, asked, "Are
we going to record this?" Mazraani answered, "No, not right now, unless he [Cruz] tells me later that he wants to."

Mazraani then proceeded to ask Cruz about the three alleged drug transactions.*

When he finished the interview, Mazraani asked if Cruz would give the defense a taped statement, but Cruz
declined. Cruz did not reveal that the State had already made a recording of the entire interview up to that point.

Charges Lodged Against Policastro

On April 4, 2019, three complaint warrants were issued against Policastro, charging him with witness tampering in
cases unrelated [***15] to Mazraani or defendant.®

[*264] [**507] The April 11 Motion Hearing

At the April 11, 2019, hearing on defendant's dismissal motion, Mazraani argued the issue was not then suitable for
disposition because he had not received discovery he requested from the State about the circumstances of the
interview. Mazraani also stated the ACDL-NJ wanted to join the case as amicus.

4To avoid any revelations that could affect the future handling of the narcotics case by a different prosecutor, we will not discuss
in this opinion the substance of those discussions.

5According to the State's supplemental brief, Policastro was indicted on these charges on September 11, 2019. At oral
argument on appeal, the prosecutor represented that Mazraani is not named or implicated in any of the counts in the Policastro
indictment.
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The prosecutor argued the motion could be decided without a need for discovery into the recording arrangements.
He asserted that asking Cruz to record the Mazraani interview had "nothing to do with" defendant. Instead, it "[h]ad
to do with the fact that a target [Policastro] who is now being charged with three different counts of witness
tampering told a CI that if he met with [defense] counsel, there might be money involved."

The trial court asked the prosecutor if Mazraani was "a target of this investigation." The prosecutor responded,
"Judge, | don't know. As far as | know, he was not. But | don't know." The prosecutor further stated that he had "no
particular knowledge,” when the court asked why the interview was recorded® even though Policastro had not been
present. The prosecutor stated that Cruz was paid $180 "because he missed [***16] a day of work."

The prosecutor insisted that the recording issue concerned only the Policastro case and "whether it was reasonable
for the prosecutor's office" to record the meeting as part of its ongoing investigation of that case. The prosecutor
explained the recording was made after "hearing from [the] ClI who was represented by Mr. Policastro being told
that if he went to this meeting, there's usually money involved with this meeting." The court responded that the
prosecutor's representation was "a very wide reading of the evidence, of even what Mr. Policastro supposedly
said[.]"

[*265] The Motion Judge's Ruling
Addressing the recording issue, the motion judge stated:

First, this [c]ourt recognizes that this is an extraordinary measure. That an attorney is recorded by law
enforcement while interviewing a witness in a pending criminal charge should send a chill down the spine of
any criminal defense attorney or prosecutor that has ever interviewed a witness.

[(Emphasis added).]

The court then added:

... | find that at least what has been provided to me, that a reasonable suspicion that evidence of criminal
conduct would be derived from such interception, does not exist as to Mr. Mazraani that [***17] would justify
these actions.

[(Emphasis added).]

The court nevertheless denied the defense motion to dismiss the indictment or, in the alternative, to bar Cruz's
testimony, stating:
However, none of this is relevant to this matter. | do not find that a trial . . . strategy was divulged to the State to
the extent that would justify the dismissal of the indictment or barring the testimony of Del[vi] Cruz.

The court then turned to the subject of remedy:

[**508] Further, even if a reasonable suspicion did not exist to justify a consensual interception, the remedy is
not to dismiss the indictment or bar the witness in this matter. The State will not use any portion of the
consensual recording of Del[vi] Cruz, and that's an order of this Court. The defense may use it for purposes of
cross and for credibility purposes.

Mazraani requested a stay and for an adjournment of the trial to allow his client to consult with independent
counsel. The court denied the stay motion, but ruled that jury selection would be deferred to Tuesday, April 16.

Proceedings Before the Presiding Criminal Judge

6 The judge noted that he could not determine initially whether trial strategy was discussed at the Mazraani interview "because
the [first] transcript that | have is all unintelligible." The judge was ultimately supplied with a more accurate transcript.
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Later that day, Mazraani wrote to the presiding judge of the Criminal Part (Middlesex County) seeking relief. In
response, [***18] the presiding judge held a hearing and conducted a voir dire examination of defendant on April
12. The presiding judge asked defendant at that hearing if he was aware that the Mazraani interview had been
recorded and that Mazraani's representation of him "could be compromised." The judge advised defendant could
opt to "continue with [Mazraani], consider whether [Mazraani's] representation was compromised, request that
another attorney represent [*266] him or have a Public Defender appointed.” Defendant asked for additional time
to hire new counsel.” The presiding judge "requested that the parties come back" the morning that trial was set to
begin.

We then granted defendant's motion for leave to appeal, staying the trial.
Il.
(The Wiretap Act)

The prosecutor's office surreptitiously monitored and recorded Mazraani's interview of Cruz pursuant to the
statutory authority of the Wiretap Act. Defendant does not argue that the recording of the Mazraani interview
violated the Wiretap Act, and neither do the ACDL-NJ or the Public Defender.

Nevertheless, the provisions of the Wiretap Act are germane to this appeal because the trial court held that
reasonable suspicion was "still a standard that ha[d] to [***19] be met" under the Wiretap Act. The court found the
State did not have reasonable suspicion to believe that evidence of criminal conduct would be derived from
recording the Mazraani interview. In effect, the trial court held the State had violated the Wiretap Act and granted
defendant the limited exclusionary relief expressly afforded under that statute, although it did not phrase its ruling in
that way.

Requirements of the Wiretap Act

H_I\I2['17] The Wiretap Act "regulates the electronic interception of communications in New Jersey. . . . Its purpose is
to protect citizens' privacy from unauthorized intrusions." State v. Toth, 354 N.J. Super. 13, 21, 804 A.2d 565 (App.
Div. 2002) (citing State v. Minter, 116 N.J. 269, 275, 561 A.2d 570 (1989)). The Act provides that, with certain
exceptions, "any person who . . . [p]urposely intercepts, endeavors to intercept, or procures any other person
to [*267] intercept or endeavor to intercept any wire, electronic or oral communication . . . shall be guilty of a crime
of the third degree.” N.J.S.A. 2A:156A-3.

[**509] Detailing its exceptions, the Act states, in pertinent part, "[i]t shall not be unlawful” for:

¢. Any person acting at the direction of an investigative or law enforcement officer to intercept a wire, electronic
or oral communication, where such person is a party to the communication or one of the parties [***20] to the
communication has given prior consent to such interception; provided, however, that no such interception shall
be made without the prior approval of the Attorney General or his designee or a county prosecutor or his
designee.

[N.J.S.A. 2A:156A-4(c) (emphasis added).]

m[?] The Attorney General and county prosecutors must "maintain records of all interceptions authorized
pursuant to [the consent provision of N.J.S.A. 2A:156A-4(c)] . . . on forms prescribed by the Attorney General."
N.J.S.A. 2A:156A-23. "Such records shall include the name of the person requesting the authorization, the reasons
for the request, and the results of any authorized interception.” Ibid. Copies of the records must be "periodically”
filed with the Attorney General, who "shall report annually to the Governor and Legislature on the operation of" the
consent provision. Ibid.

" Defendant nonetheless has continued to be represented by Mazraani's office in this interlocutory appeal.
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The Wiretap Act "is closely modeled after the federal statute,” 18 U.S.C. § 2510 to § 2523 (the "federal Wiretap
Act"), although the New Jersey version has some "additional requirements which are not found in the federal
statute." State v. Sanchez, 149 N.J. Super. 381, 394-96, 373 A.2d 1028 (Law. Div. 1977).

Before the New Jersey statute was amended in 1999, one such "additional requirement” was that the State was
precluded from intercepting a communication in which one party consented "unless the Attorney [***21] General or
his designee or a county prosecutor within his authority determines that there exists a reasonable suspicion that
evidence of criminal conduct will be derived from such interception." Toth, 354 N.J. Super. at 18-19, 804 A.2d 565
(emphasis added).

[*268] In contrast, the federal Wiretap Act requires only that at least one party to a conversation give prior consent

to its interception by the government, without any additional authorization requirement. 18 U.S.C. § 2511(2)(c).8See
also United States v. Caceres, 440 U.S. 741, 744, 99 S. Ct. 1465, 59 L. Ed. 2d 733 (1979) (noting that Internal
Revenue Service regulations required prior authorization for a consensual recording, but "[n]either the Constitution
nor any Act of Congress" had this requirement).

The 1999 Amendment Eliminating the Reasonable Suspicion Standard

HN4[?] The consent provision of our Wiretap Act was amended in 1999, eliminating the "reasonable suspicion”
element. Toth, 354 N.J. Super. at 18-19, 804 A.2d 565. The Legislature retained the need for prior authorization,
but it allowed for that approval to be granted by the county prosecutor, Attorney General, or a designee. Ibid.

The "Indispensable Protection” of Supervisory Review

M["F] Even before the reasonable suspicion standard was excised from the Wiretap Act, our Supreme Court
acknowledged that "the conditions for authorization of consensual wiretaps [we]re not as strict as those applicable
to non-consensual wiretaps.” [**510] State v. Worthy, 141 N.J. 368, 381, 661 A.2d 1244 (1995). The Court [***22]
nevertheless considered the prior authorization requirement to be vital, noting that, in cases of consensual
interceptions, it was the "sole protection" citizens had "from overly zealous and completely discretionary law-
enforcement practices." Ibid. As the Court explained:

Although the statutory condition for the interception of a consensual wiretap is less onerous than, and hence
not as protective of privacy as, the conditions that surround the nonconsensual interception of conversations, it
cannot be doubted that the Legislature viewed the requirement of supervisory approval as an
indispensable [*269] protection for the privacy interests implicated even in consensual telephone wiretaps.

[Id. at 381-8, 661 A.2d 12442 (emphasis added).]

The Court accordingly held in Worthy that a recording obtained at the direction of a prosecutor's investigator without
prior authorization violated the Wiretap Act and had to be suppressed, notwithstanding an absence of intentional
wrongdoing. Id. at 386, 661 A.2d 1244.

The attorney approval requirement serves an important function in overseeing covert recordings by police and other
law enforcement personnel, who may not as readily recognize the legal risks of recording that may encroach upon a
defendant's rights. [***23]

HNG[?] The importance of strict adherence to the prior authorization requirement was not affected by the
amendment to the Wiretap Act eliminating the reasonable suspicion element. That point was illustrated in State v.
K.W., 214 N.J. 499, 503-04, 70 A.3d 592 (2013). In K.W., the State failed to obtain authorization for a consensual

8 However, as we discuss, infra, the United States Department of Justice has established guidelines for consensual wiretaps,
which include seeking prior authorization in every case.
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wiretap due to an inadvertent failure of communication. Ibid. The Court rejected the State's argument that "the
removal of the requirement that the designated prosecutor find 'reasonable suspicion' before authorizing a
consensual intercept 'strongly suggests that approval of consensual interceptions is now essentially [only] an
administrative, procedural function of the prosecutor.™ Id. at 506, 70 A.3d 592. The Court held the principles of
Worthy still required the strict interpretation and application of the prior authorization requirement. 1d. at 509-10, 70
A.3d 592.

Here, the trial court made a factual finding that the State lacked reasonable suspicion to believe evidence of a crime
could be obtained by recording the Mazraani interview. As the parties agree, however, the trial court's finding is not
dispositive or relevant under the statute, because a showing of reasonable suspicion is not required under the
amended Wiretap Act. In order for the recording to be [***24] permissible under the Act, the only express statutory
requirements were: (1) consent by Cruz, and (2) [*270] prior approval by an authorized person, both of which the
State obtained in this case.

Special Considerations in Authorizing Intercepts of Attorneys

That said, two additional queries are implicated by the Wiretap Act. Specifically: (1) Does N.J.S.A. 2A:156A-11,
which imposes special requirements for approval of non-consensual wiretaps taking place in an attorney's office,
impact the analysis here?; and (2) Given that reasonable suspicion is no longer required under the Act, what
standard, if any, applies to the prior authorization process, and is the authorization judicially reviewable?

As to the first question, the Public Defender contends that N.J.S.A. 2A:156A-11 reflects a policy-based intent by the
Legislature to subject consensual intercepts involving [**511] lawyers to "greater scrutiny than other consensual
intercepts.” In response, the State and the Attorney General argue that N.J.S.A. 2A:156A-11, which applies to non-
consensual wiretaps, is wholly irrelevant to consensual wiretaps.

M["F] The provisions codified in N.J.S.A. 2A:156A-8 to -9 detail the circumstances under which the Attorney
General or a county prosecutor can apply for a court order authorizing a non-consensual [***25] wiretap and the
requirements for making such an application. N.J.S.A. 2A:156A-10 sets forth the required grounds for issuing such
an order, including, in pertinent part, that "there is or was probable cause for belief that" three elements are
satisfied: (1) the target of the wiretap engaged in or was about to engage in a criminal offense, (2) the wiretap would
provide "[p]articular communications concerning such offense,"” and (3) "[n]Jormal investigative procedures with
respect to such offense have been tried and have failed or reasonably appear to be unlikely to succeed if tried or to
be too dangerous to employ."

N.J.S.A. 2A:156A-11 specifies "additional grounds" that must exist to authorize non-consensual wiretaps of public
facilities or "facilities of persons entitled to privileged communications." As to the latter locations, the statute
provides:

[*271] If the facilities from which, or the place where, the wire, electronic or oral communications are to be
intercepted are being used, or are about to be used, or are leased to, listed in the name of, or commonly used
by, a licensed physician, a licensed practicing psychologist, an attorney-at-law, a practicing clergyman, or a
newspaperman, or is a place used primarily for habitation [***26] by a husband and wife, no order shall be
issued unless the court, in addition to the matters provided in section 10 of P.L.1968, c. 409 (C. 2A:156A-10),
determines that there is a special need to intercept wire, electronic or oral communications over such facilities
or in such places.

[(Emphasis added).]

HNS[?] If the wiretap under Section 11 is to occur at the facilities of an attorney, the "special need" intercept
requirement obliges the applicant to show that the attorney "is personally engaging in or was engaged in over a
period of time as a part of a continuing criminal activity or is committing, has or had committed or is about to commit
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an offense as provided in" N.J.S.A. 2A:156A-8. Notably, Section 8 sets forth a list of offenses that does not include
witness tampering.®

M["F] The plain language and structure of the statute show the "special need" requirement in Section 11 applies
only to non-consensual wiretaps. That said, the statute at least reflects that the Legislature was concerned about
indiscriminate recording of conversations in the offices of attorneys, where confidential discussions and work
product communications commonly occur.

Judicial Reviewability of Wiretap Authorizations

We next consider what [***27] standard applies to the authorization of consensual wiretaps.HNlO[?] Section 4 of
the Wiretap Act literally requires only prior approval for such consensual wiretaps. The provision does not specify
any grounds or standards for [**512] granting such approval. Moreover, the Legislature's 1999 amendment of the
Wiretap Act to remove the reasonable suspicion standard arguably [*272] signals an intention to allow consensual
wiretaps to occur more often and under less restrictive circumstances. This could be interpreted to mean, at least
as far as the Wiretap Act is concerned, that the Attorney General, prosecutor, or relevant designee has unfettered
discretion to authorize consensual wiretaps under any circumstances and for any reason.

Along these lines, the State contended in its supplemental brief that the prosecutor's authorization of a consensual
wiretap is "not subject to judicial review." However, at oral argument on this appeal, the County Prosecutor and the
Attorney General both acknowledged that prosecutors who review proposed consensual interceptions under
Section 4 typically apply a baseline standard of "relevance."

Interpreting the Wiretap Act to enable unfettered and unreviewable discretion by prosecutors could render [***28]
the prior authorization requirement merely a perfunctory task. If an official can review a request for a consensual
wiretap and approve it based on any reason — including, hypothetically, a whim, bias, or personal animus — then
the approval process would serve no real purpose. This is particularly so if, as the State contends, the approval is
never subject to judicial review. We decline to adopt that categorical legal position.

As we have already noted, the Legislature opted to retain the prior authorization requirement in 1999 when it
removed the reasonable suspicion standard. In 2013, the Court in K.W. reiterated that prior authorization was more
than simply an administrative or procedural nicety, but was intended by the Legislature as an "indispensable
protection” to "safeguard personal privacy." K.W., 214 N.J. at 509-10, 70 A.3d 592 (quoting Worthy, 141 N.J. at
379, 661 A.2d 1244). Hence, the prior-authorization review by the relevant official must operate in some way to
strike a balance between investigative and privacy concerns, even without a need for reasonable suspicion. That, in
turn, signifies that the approval process must satisfy some standard other than unfettered discretion.

[*273] Comparative Discussion of the Federal Wiretap Act and the Justice Manual [***29]

A comparative discussion of the system implemented under the federal Wiretap Act is useful. Although the federal
statute itself imposes no requirement on law enforcement for a consensual wiretap other than obtaining the consent
of at least one party, in the Justice Manual ("JM"),10 the Department of Justice (“DOJ") has promulgated highly

9The federal Wiretap Act does not provide "comparable special protection” for wiretaps occurring at attorney premises. State v.
Ates, 426 N.J. Super. 614, 626, 46 A.3d 605 (Law. Div. 2009) (quoting Biunno, Weissbard & Zegas, Current N.J. Rules of
Evidence, cmt. 1 on N.J.R.E. 504 (2009)), aff'd, 426 N.J. Super. 521, 46 A.3d 550 (App. Div. 2012), aff'd, 217 N.J. 253, 86 A.3d

710 (2014).

10The JM, previously known as The United States Attorney's Manual, was comprehensively revised and renamed in 2018. The
full text of the current manual is available at https://www.justice.gov/jm/justice-manual.
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detailed guidelines for executing both consensual and non-consensual wiretaps. U. S. Dep't of Justice, Justice
Manual, Title 9, 88 7.010 to 7.302 (2018).

The JM advises that consensual wiretaps, as well as warrantless interceptions of oral communications in places
where the parties have no justifiable expectation of privacy, "are particularly effective and reliable" techniques. Id. at
§ 7.301. Nevertheless, the JM cautions: "While these techniques are lawful and helpful, their use is frequently
sensitive, so they must remain the subject of careful self-regulation by the agencies employing them." lbid. Thus,
the DOJ "developed guidelines for the investigative use of consensual monitoring, which were promulgated most
recently by the [United States] Attorney General on May 30, 2002." Ibid.

[**513] Unless every [***30] party to a communication has consented to its monitoring, the JM procedures require
some form of prior authorization of all consensual wiretaps. Id. at 8 7.302. A written approval at a higher level by a
Deputy Assistant Attorney General in the Criminal Division of the United States Department of Justice is required
when "the monitoring concerns an investigation into an allegation of misconduct committed by" certain specified
officials, including members of Congress, federal judges, or executives above a designated level. Id. at § 7.302(ll).

Where written authorization is required, the federal wiretap request must contain certain information, including but
not limited [*274] to: (1) the anticipated location of the monitoring, (2) "the length of time needed for the
monitoring," (3) the names of the persons to be monitored and "the relation of such persons to the matter under
investigation or to the need for the monitoring,” (4) "a reasonably detailed statement of the background and need for
the monitoring,” and (5) "a citation to the principal criminal statute involved" if the monitoring is for investigative
purposes. Id. at 8 7.302(I).

The prior approval for federal consensual wiretaps can be in oral form where the monitoring [***31] "do[es] not
involve the sensitive circumstances" inherent in wiretaps of the designated officials, but that approval "must come
from the head of the agency or his or her designee." Id. at § 7.302(V). Further, all federal departments or agencies
engaging in consensual monitoring must "maintain internal procedures for supervising, monitoring, and approving
all consensual monitoring of oral communications," and must maintain records that include the monitoring details
“for each consensual monitoring that they have conducted." Ibid.11

The consensual wiretap guidelines in the JM reflect the DOJ's concerns about the possibility of lack of uniformity,
abuse, unjustified monitoring, and invasion of privacy. To create an appropriate balance between the various
competing interests, the DOJ has developed procedures in the JM to assure fairness and adherence to uniform
standards.

[*275] The "Relevance" Standard

Here in New Jersey, the Wiretap Act similarly requires law enforcement officers to obtain the prior approval of the
Attorney General, prosecutor, or designee. That sign-off requirement presumably exists because an attorney will be
in a better position than, say, a police officer to balance issues [***32] of constitutional rights, attorney ethics, or the
possible disclosure of privileged communications or work product against the legitimate needs of an ongoing
criminal investigation.

11 We are mindful that, although the procedures in the JM are set out in mandatory terms, the manual cautions that it "provides
internal DOJ guidance" and "is not intended to, does not, and may not be relied upon to create any rights, substantive or
procedural, enforceable at law by any party in any matter civil or criminal." U. S. Dep't of Justice, Justice Manual, Title 1, § 1.200
(2018). Courts have confirmed that the manual guidelines do not confer substantive rights. See, e.g., United States v. Lopez-
Matias, 522 F.3d 150, 155-56 (1st Cir. 2008) (holding that the government's failure to follow "death penalty protocols" in manual
did not, alone, create a basis to dismiss its notice of intent to seek death sentence); United States v. Myers, 123 F.3d 350, 355-
56 (6th Cir. 1997) (holding that the government's violation of its internal operating procedures did not create a basis for
suppressing grand jury testimony). Hence, we look to the JM only for comparative guidance.
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Presently, New Jersey does not have procedures or guidelines similar to those in the JM. A designated attorney for
the state must approve the request under Section 4. But there is no guidance as to what information must be
provided to the decision-maker [**514] before approval, when and under what circumstances approval is
appropriate, or how the reviewing official should balance the legitimate need for investigation against the competing
concerns of privacy, work product, and constitutional rights.

As we noted, the Attorney General and the prosecutor represented to us at oral argument that an operational
standard of "relevance" is customarily observed before consensual intercepts are approved under Section 4. We
agree that such intercepts should not be pursued unless they are expected to yield relevant information. See
N.J.R.E. 401 (articulating the general standard for relevant evidence). At a minimum, relevance should be required.
Even so, we can conceive of situations in which a planned intercept of an attorney interview is pursued with
mixed [***33] objectives; e.g., where it is nominally sought to obtain relevant evidence, but principally based upon
animus against a defense attorney or defendant.

Defendant and the defense amici argue such animus was present here. In this regard, they point to a February 16,
2016 memorandum issued within the prosecutor's office, advising assistant prosecutors to not engage in off-the-
record communications with Mazraani. They also note the prosecutor's office has moved to [*276] disqualify
Mazraani as counsel in four cases unrelated to the present one.12

We will not adjudicate the animus claim in this interlocutory appeal. For one thing, the record is not adequately
developed on the point. The State maintains that its past motions to disqualify Mazraani were justified, as was the
internal office memorandum.

The trial court made no findings concerning the animus claim. Moreover, the Supreme Court has not spoken to the
issue. Nor is there any existing written Attorney General policy on the subject. We need not decide today whether
proven animus could nullify an authorization likely to yield relevant evidence. As we will discuss, infra, there are
other sufficient grounds to provide defendant in this case with [***34] relief.

(Infringement Upon Defendant's Constitutional Rights and Work Product Disclosure)

We turn to whether the prosecutor's clandestine recording of the Mazraani interview, despite its compliance with the
Wiretap Act, infringed upon defendant's constitutional rights. As a related matter, we examine whether the interview
prejudicially revealed defense counsel's privileged work product to the Middlesex County assistant prosecutor and
staff who were assigned to handle defendant's narcotics case.

Constitutional Provisions and Principles

M[?] "The Sixth Amendment of the United States Constitution and Article |, paragraph 10 of the New Jersey
Constitution establish a defendant's right to the assistance of counsel in criminal prosecutions." State v. Sugar, 84
N.J. 1, 15-16, 417 A.2d 474 (1980). The right to a "thorough defense investigation is also part of the right to
counsel." State v. Nunez, 436 N.J. Super. 70, 74-75, 91 A.3d 660 [*277] (App. Div. 2014). See also State v. Mingo,
77 N.J. 576, 582, 392 A.2d 590 (1978) (holding that, to safeguard the right to counsel, "it is essential that [defense
counsel] be permitted full investigative latitude in developing a meritorious defense™). Accord Coppolino v. Helpern,
266 F. Supp. 930, 933 (S.D.N.Y. 1967) (holding that the Sixth Amendment [**515] grants a criminal defendant the
right "to gather evidence which may be useful to him in his defense, including the right to interview willing
witnesses, free from state interference").

The briefs of counsel and our own research have not identified any reported cases [***35] directly addressing the
constitutionality of a prosecutor's act of sending a witness into a criminal defense interview wearing a recording

12\We are not informed of the bases or outcomes of those disqualification motions.


https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKN1-6F13-048C-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKN1-6F13-048C-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:63S5-8GH1-DYB7-W0YM-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5XCP-GRK1-JKB3-X04C-00000-00&context=1530671&link=clscc11
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-T4F2-D6RV-H37N-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CP3-5BC1-6B80-V0G2-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5CP3-5BC1-6B80-V0G2-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-WWS0-003C-N161-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-WWS0-003C-N161-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5CD7-JCN1-F04H-W005-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-X520-003C-N2G9-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-X520-003C-N2G9-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-RKR0-0054-83JD-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4V-RKR0-0054-83JD-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-T4F2-D6RV-H37N-00000-00&context=1530671

Page 22 of 34
461 N.J. Super. 249, *277; 220 A.3d 498, **515; 2019 N.J. Super. LEXIS 153, ***35

device. However, case law applying general constitutional principles informs our analysis in this factually novel
scenario.

State v. Blazas

An especially instructive case is our opinion in State v. Blazas, 432 N.J. Super. 326, 74 A.3d 991 (App. Div. 2013).
In Blazas, a defense investigator sought to interview the defendant's ex-fiancée and five police officers. The
investigator alleged he was told by a police detective that the ex-fiancée had been instructed not to speak with him,
and by a police captain that a prosecutor had "advised against giving a 'go ahead' for interviews" with the five police
officers because the prosecutor "did not feel that it would necessarily be beneficial for the prosecution." Id. at 332-
33, 74 A.3d 991. The prosecutor contended the detective "denied having any conversation with the defense
investigator," and objected to the court "taking the word" of the defense investigator. Ibid.

The trial court in Blazas acknowledged that, if the defense investigator's allegations were true, the detective did not
"understand his obligation” under the law and the captain may not have had a "right not to tell people not to
speak [***36] to folks." Id. at 333, 74 A.3d 991. Nevertheless, the trial court noted that withesses "don't have an
obligation to speak to anyone," and it held that the [*278] defense's "best remedy" for any impropriety was through
cross-examining the affected witnesses at trial. Ibid.

We reversed that decision. Id. at 346, 74 A.3d 991. We underscored that both the United States and New Jersey
Constitutions guarantee a criminal defendant a meaningful opportunity to present a complete defense, including
access to evidence. We held that "access to witness testimony falls within this constitutional guarantee.” Id. at 339
74 A.3d 991 (citing Crane v. Kentucky, 476 U.S. 683, 690, 106 S. Ct. 2142, 90 L. Ed. 2d 636 (1986), and State v.
Garron, 177 N.J. 147, 168, 827 A.2d 243 (2003)).

As we noted in Blazas, the New Jersey Supreme Court has made clear thatM["F] "a 'defendant's due process
rights are violated when there is substantial government interference with a defense witness'[s] free and
unhampered choice to testify[.]" Ibid. (quoting State v. Feaster, 184 N.J. 235, 251, 877 A.2d 229 (2005)). The
holdings in other New Jersey cases "mirror those in federal cases where government action has thrown roadblocks
to the testimony of witnesses who would be favorable to the defendant.” Id. at 340, 74 A.3d 991. Accord State v.
Marshall, 148 N.J. 89, 284, 690 A.2d 1 (1997) (holding that law enforcement officials had no duty to consent to
defense interviews, but adding, "Of course, if the State were to interfere with a defendant's ability to answer
criminal [***37] charges by using its influence to discourage witnesses from speaking to counsel or counsel's
agents, a very different case would be presented").

That said, we acknowledged in Blazas that "[n]ot every action by the prosecution coupled with a witness's refusal to
be interviewed will constitute substantial interference with a witness's choice in deciding whether to speak to the
defense." 432 N.J. Super. at 343, 74 A.3d 991. However, if the defense investigator's allegations in Blazas about
government interference were true, then "it was the State, and not the witness, [**516] who made the decision to
deny defendant access" to the interviews. Id. at 345, 74 A.3d 991. As we reasoned:

[*279] M[?] Therefore, just as substantial interference with a witness's decision to testify constitutes a
violation of a defendant's constitutional rights, such interference with a withess's decision to grant or deny an
interview to the defense also deprives a defendant of his right to present a complete defense. We note that the
protected right is the opportunity for pretrial access; it is not a guarantee of pretrial access.

[Id. at 343, 74 A.3d 991 (emphasis added).]

The trial court's proposed remedy in Blazas of allowing cross-examination of affected witnesses at trial "d[id] not
resolve the [constitutional] [***38] due process issue,” because "[tlhe right to present a complete defense
encompasses access to adverse witnesses during the investigation phase of the defense." Id. at 340, 74 A.3d 991.
We rejected the trial court's belief that "there was nothing he could do" to remedy the situation because he "could
not compel witnesses to speak to the defense against their will." Id. at 346, 74 A.3d 991. We did not specify what
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the appropriate remedy might be. Instead, we remanded the case for an evidentiary hearing, to determine whether
the witnesses, as claimed, had been instructed not to submit to defense interviews. Id. at 345-46, 74 A.3d 991.

Gregory v. United States

The watershed federal case we mainly relied upon in Blazas was the District of Columbia Circuit Court's opinion in
Gregory v. United States, 369 F.2d 185, 125 U.S. App. D.C. 140 (D.C. Cir. 1966). Gregory was a capital murder
case in which the eyewitness testimony of several withesses was critical. |d. at 187. Before trial, "[t]he prosecutor
embarrassed and confounded the accused in the preparation of his defense by advising the witnesses to the
robberies and murder not to speak to anyone unless he were present.” Ibid. The Circuit Court in Gregory held that
this was prejudicial error, explaining:

Witnesses, particularly eye witnesses, to a crime are the property of neither the prosecution nor [***39] the
defense. Both sides have an equal right, and should have an equal opportunity, to interview them. Here the
defendant was denied that opportunity which, not only the statute, but elemental fairness and due process
required that he have.

[Id. at 188 (emphasis added).]

[*280] "A criminal trial, like its civil counterpart, is a quest for truth. That quest will more often be successful if both
sides have an equal opportunity to interview the persons who have the information from which the truth may be
determined." Ibid. Although the Gregory court acknowledged that there had been no "direct suppression of
evidence" by the government, it noted that "there was unquestionably a suppression of the means by which the
defense could obtain evidence." Id. at 189. In the court's judgment, "the prosecutor's advice to these eye withesses
frustrated" the defense's right to "a fair opportunity” to interview them and, thus, "denied appellant a fair trial." Ibid.

Other Cases

Consistent with the holdings in Blazas and Gregory, it is unquestionably improper for a prosecutor to tell a withess
not to speak with defense counsel.13

However, HN14["'F] it is permissible for a prosecutor [***40] to inform witnesses, in a neutral [**517] manner, that
they can choose whether or [*281] not to speak with defense counsel.14

13 See, e.g., United States v. Peter Kiewit Sons' Co., 655 F. Supp. 73, 75-78 (D. Colo. 1986) (holding that a prosecutor's advice
to a witness that he "probably shouldn't" talk to the defense because "there would be two stories" and defense counsel might
"turn it around and make a fool of him in court" was improper, because it "substantially chilled [the] witnesses' previously
expressed willingness to discuss the facts with the defense."); State v. Williams, 326 S.C. 130, 485 S.E.2d 99, 101-02 (S.C.
1997) (holding that it was not harmless error for a prosecutor to tell a witness it was not in his "best interest" to talk to the
defendant's attorney); State v. Hofstetter, 75 Wn. App. 390, 878 P.2d 474, 481 (Wash. Ct. App. 1994) (holding it was improper
for a prosecutor to advise witness not to speak with defense counsel without a prosecutor present, even though State was
prosecuting a case against the witness); People v. Jackson, 116 Ill. App. 2d 304, 253 N.E.2d 527, 533 (lll. App. Ct. 1969) ("The
prosecuting attorney cannot direct withesses not to speak to the defendant or his counsel or otherwise deprive them of a fair
opportunity for an interview."); See also 31 N.J. Practice, Criminal Practice & Procedure § 13:46, at 692-93 (Leonard N. Arnold)
(2018 ed.) (noting that "[i]t is improper for the prosecutor to advise witnesses not to talk to anyone unless a prosecutor is
present," but the prosecutor may "merely advise a witness of the witness's right not to submit to an interview with defense
counsel").

14 See, e.g., United States v. Black, 767 F.2d 1334, 1338 (9th Cir. 1985) (no interference found where a prosecutor sent letter to
witnesses with subpoena explaining pretrial and trial procedures and correctly stating, "At some point prior to trial you may be
contacted by an attorney on behalf of the defendant. You may speak to this person if you choose, but have no obligation to do
s0."); Corbett v. Patterson, 272 F. Supp. 602, 610 (D. Colo. 1967) (finding no impropriety where "[a]t the most, the record
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The cases involving government interference with defense witness interviews show that M["F] acting to block or
discourage the interview from taking place is unconstitutional conduct. The cases stress, in this regard, that
witnesses do not belong to either side. The exertion of control by the government that restrains a witness's free
choice to grant a private interview to the defense is improper. That includes attempts to interfere with the witness's
free choice to attend the interview without a government representative present, to decline to have a record of the
conversation made, and to decide what details of the interview, if any at all, should be shared with the government
afterwards.

The State's Pre-Wire Preparation of Cruz

In the present case, we do not know fully from the record what the prosecutor's office or its detectives told Cruz
before he agreed to wear a wire for the interview. For instance, we do not know whether Cruz had expressed any
reluctance to secretly record the conversation, or whether he was told he would violate his cooperation duties under
his plea [***41] agreement if he refused to cooperate in that manner.

We also do not know how the $180 payment Cruz received for taking part in the recorded interview was calculated
or negotiated. [*282] The expense voucher is uninformative. The State characterizes the $180 sum as lost
"wages," although the record does not reflect how much time Cruz actually missed from work and his normal rate of
compensation. The transcript includes a comment by Cruz that he left work "early," but does not quantify the time
he missed. We therefore cannot evaluate whether the $180 payment was reasonable.

Nor do we know whether the prosecutor's office and detectives consistently and [**518] appropriately advised Cruz
that he had the right to refuse to wear the wire, and that it was entirely his choice as to whether he submitted to the
interview and, if so, on what terms. We also do not know whether Cruz was advised, in preparing for the interview,
whether he should raise certain topics that might provide insights about defense counsel's possible trial strategy.
The trial court declined to allow discovery into these matters.1®

The State and the Attorney General argue the recording of the defense interview was innocuous. They
correctly [***42] assert the defense did not "own" Cruz as a witness. They also correctly point out that Cruz had the
right to communicate with the prosecutor's office after the interview was over, and divulge from recollection what
had been discussed.

But the State and the Attorney General also contend Mazraani and defendant therefore could have no expectation
of privacy about the interview. They further maintain that no privileged work product was revealed during the
interview, and that the trial court erred in finding that some work product was disclosed. We disagree on these
points for several reasons.

The Attorney Work Product Privilege

M[?] "The attorney work product privilege prohibits disclosure of certain materials prepared by an attorney in
anticipation of litigation, and thereby 'creates a zone of privacy in which an [*283] attorney can investigate,
prepare, and analyze a case.™ State v. DeMarco, 275 N.J. Super. 311, 316, 646 A.2d 431 (App. Div. 1994) (quoting
In re Grand Jury Subpoena Dated Nov. 8, 1979, 622 F.2d 933, 935 (6th Cir.1980)). "The development of the
attorney's work product privilege was mainly designed 'to afford a measure of protection to the attorney's privacy

indicates that the district attorney told his witnesses that they did not have to speak to anyone"); State v. Guzman, 138 ldaho
869, 71 P.3d 468, 469-71 (Idaho Ct. App. 2003) (prosecutor "merely informed" witness that speaking with defense counsel "was
his choice," without discouraging communication); State v. Wilson, 311 N.C. 117, 316 S.E.2d 46, 48 (N.C. 1984) (finding that a
prosecutor's statement to a witness that she did not have to speak with defense counsel, unless she wanted to, did not obstruct
defense attempts to conduct interviews).

15 Although we have no reason to presume that improper coaching occurred, as we note in Part V, the record should be explored
to confirm that.
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against pretrial disclosure of his litigation strategies, his mental processes and the like." Mingo, 77 N.J. at 584, 392
A.2d 590 (quoting State v. Montague, 55 N.J. 387, 401, 262 A.2d 398 (1970)).

M[?] The work product privilege [***43] was recognized by the United States Supreme Court in the seminal

case of Hickman v. Taylor, 329 U.S. 495, 510-11, 67 S. Ct. 385, 91 L. Ed. 451 (1947), where the Court observed:
[It is essential that a lawyer work with a certain degree of privacy, free from unnecessary intrusion by opposing
parties and their counsel. Proper presentation of a client's case demands that he assemble information, sift
what he considers to be the relevant from the irrelevant facts, prepare his legal theories and plan his strategy
without undue and needless interference.

In discussing the scope of this protection, the Supreme Court stated that attorney work product "is reflected, of
course, in interviews, statements, memoranda,” and other things. Id. at 511. In United States v. Nobles, 422 U.S.
225, 238,95 S. Ct. 2160, 45 L. Ed. 2d 141 (1975), the Court made clear that the work product doctrine applies in
criminal cases, explaining that "[a]t its core, the work product doctrine shelters the mental processes of the attorney,
providing a privileged area within which he can analyze and prepare his client's case."

HNlS[?] The work product privilege is recognized in our Rules of Court. Under those rules, the defense is obliged
to provide the State with certain reciprocal discovery. R. 3:13-3(b). In pertinent part, the defense must provide:

written statements, if any, including any memoranda reporting [***44] or summarizing [**519] the oral
statements, made by any withesses whom the State may call as a witness at trial. The defendant also shall
provide the State with transcripts of all electronically recorded witness statements by a date to be determined
by the trial judge, except in no event later than 30 days before the trial date set at the pretrial conference.

[R. 3:13-3(b)(2)(D).]

[*284] HN19["F] The attorney work product privilege applicable to criminal cases in our State is governed by
subsection (d) of Rule 3:13-3, which provides:

Documents Not Subject to Discovery. This rule does not require discovery of a party's work product consisting
of internal reports, memoranda or documents made by that party or the party's attorney or agents, in
connection with the investigation, prosecution or defense of the matter nor does it require discovery by the
State of records or statements, signed or unsigned, of defendant made to defendant's attorney or agents.
[(Emphasis added).]

In State v. Williams, 80 N.J. 472, 478, 404 A.2d 34 (1979), the Supreme Court addressed whether the defense
obligation to supply prosecutors with any statements "made by any withesses whom the State may call as a witness
at trial" required the defense to disclose photographs shown to the victim during a defense interview and a
summary of her [***45] statements during the interview identifying the defendant. The Court held that M["F] the
defense's discovery obligation "does not give the State access to statements or summaries of statements made by
its witnesses to defense counsel during defense preparation for trial if defense counsel does not intend to use them
at trial." Id. at 478, 404 A.2d 34. The Court observed that "[tjo hold otherwise would infringe on a defendant's
constitutional right to the effective assistance of counsel because of the chilling effect it would have on defense
investigation." Ibid.

No case has specifically addressed the requirement of Rule 3:13-3(b)(2)(D), which was adopted after the Court
decided Williams, that the defense provide "transcripts of all electronically recorded witness statements" as well as
written statements. However, the rationale of Williams applies with equal force to recorded witness statements.
Obligating the defense to produce such materials when it does not intend to use them at trial would potentially have
a chilling effect on its investigation, thus interfering with a defendant's rights. Moreover, it would be illogical to
conclude that Rule 3:13-3(d) would protect a written transcript of an interview the defense did not intend to use at
trial, [***46] but not protect an electronic recording.
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[*285] In State v. Tier, 228 N.J. 555, 559-60, 159 A.3d 388 (2017), the Court held that the M[?] defense's
obligation under Rule 3:13-3(b)(2)(C) to provide the State with statements of its own witnesses did not permit the
trial court to order the defense to create written synopses of their anticipated testimony where none had existed.
The Court ruled that written statements "need only be produced if they exist,” and "if the defense has not
memorialized the witness statement in some form of writing there is nothing to produce." Id. at 564, 159 A.3d 388.

The Court based its holding in Tier on the plain language of the rule, as well as "the confidentiality concerns raised
by disclosure of work product." The Court stressed "one of the underlying principles on which our criminal justice
system is based," namely that "a defendant 'has an absolute, unqualified right to compel the State to investigate its
own case, find its own witnesses, prove its own facts, and convince the jury through its own resources.™ Id. at 563,
159 A.3d 388 (quoting [**520] Williams v. Florida, 399 U.S. 78, 112, 90 S. Ct. 1893, 26 L. Ed. 2d 446 (1970)
(Black, J. concurring in part and dissenting in part)).

In the oft-cited federal case of International Business Machines Corp. v. Edelstein, 526 F.2d 37, 40 (2d Cir. 1975)
("IBM"), in which the parties anticipated there would be hundreds of witnesses, a dispute arose regarding access to
witnesses for interviews. At a pretrial [***47] conference, the district court ordered "that if any one of you seeks to
interview a witness in the absence of opposite counsel, that you do it with a stenographer present and so that it can
be available to the [c]ourt, for the [c]ourt to see it, and | think that is the kind of condition that | would ask you to live
up to." Id. at 41.

The Second Circuit granted |IBM's petition for a writ of mandamus and held that the district court exceeded its
authority in issuing the pretrial order. Id. at 41-42. The Circuit held that the district court's conditions were "contrary
to time-honored and decision-honored principles, namely, that M["i“] counsel for all parties have a right to
interview an adverse party's witnesses (the witness [*286] willing) in private, without the presence or consent of
opposing counsel and without a transcript being made." Id. at 42 (emphasis added). As the Second Circuit aptly
observed in IBM:

The trial judge apparently looked upon an interview as the taking of a deposition. In fact, there is little relation
between them. A lawyer talks to a witness to ascertain what, if any, information the witness may have relevant
to his theory of the case, and to explore the witness'[s] knowledge, memory and opinion — frequently [***48]
in light of information counsel may have developed from other sources. This is part of an attorney's so-called
work product.

[Id. at 41.]

The_IBM court expressed concern that having all interviews transcribed could interfere with counsel's preparation of
the case, in part because "a potential witness, upon reflection, will often change, modify or expand upon his original
statement,” so a witness understandably might "not wish to have his initial thoughts taken down by a court reporter
as if it were sworn testimony in court.” Ibid.

These principles are further illustrated in Washington v. State, 856 S.W.2d 184, 186 (Tex. Crim. App. 1993), in
which a criminal defense investigator taped a pre-trial interview with one of the State's witnesses. At trial, defense
counsel cross-examined the witness on statements he had made during the interview, without relying on or
referencing the tape. Id. at 186. Over a defense objection, the trial court allowed the State to hear it and ultimately
allowed the recording to be played for the jury and admitted into evidence. lbid. The Texas appellate court found
this was error, holding that "because the interview at issue . . . was conducted to prepare [the defendant's] case for
trial, the recording was protected work-product.” Id. at 189.

Applying [***49] the unifying principles from these cases and court rules, we conclude that certain details and
aspects of the recorded Mazraani interview of Cruz indeed fall under the umbrella of protected work product. In
particular, the qualitative aspects of such verbatim recording can be especially revealing.

The State argues that Cruz "was free to discuss the entirety of his conversation with Mr. Mazraani with State
investigators[,] [*287] regardless of whether the conversation was recorded[,] as he is a State's witness who
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agreed to speak to defense counsel at counsel's request." Both the State and the Attorney General assert that Cruz
could have reported "verbatim" to the detectives everything that was said at [**521] the Mazraani interview. This
argument fails to persuade us for several reasons.

First, as the ACDL-NJ correctly points out, any after-the-fact account given by Cruz "would not have been
verbatim." Very few witnesses would be able to recall an interview with the detail even approaching a verbatim
recording. As a practical matter, if a witness simply reports back to detectives about what took place in an interview,
the State will normally obtain only a generalized overview, rather than the precise [***50] questions posed and
answers supplied. The unlimited ability of the prosecutor to play back the verbatim recording — repeatedly — also
is a vast improvement over notating a witness's mere recollection of what was asked and said.

For instance, if the witness had experienced difficulty recalling information or expressing himself with clarity during
the defense interview, he would be unlikely to volunteer such problems to the prosecutor's office. An astute defense
attorney would surely take note of the witness's memory lapses or communication problems as potential fodder for
cross-examination at trial. Those first-hand subjective impressions by the defense attorney comprise work product.

Second, there are striking qualitative differences between a witness interview that is contemporaneously recorded,
as opposed to an after-the-fact debriefing. The witness's awareness that government agents may be listening to the
interview at that very moment could easily have a chilling effect on the witness. The witness may be afraid that his
or her taped performance during the interview will be evaluated by the prosecutor's office, and that he or she might
forfeit sentencing benefits if he or she does [***51] something to displease the prosecutor. This "observer effect"
might cause the witness to be less open and forthcoming with the defense lawyer.

[*288] Third, a taped recording of the interviews could reveal the tenor of the discussion — and the witness's
rapport with defense counsel — much more vividly than could be discerned through an after-the-fact debriefing. For
instance, prosecutors could learn from the recording whether the witness spoke in a friendly tone with defense
counsel, whether he answered questions promptly and cooperatively without pausing or hesitating, and if he
exhibited any empathy for the defense attorney's client. These intangibles about a witness can be of great tactical
value to an experienced trial attorney.

At Least Some Work Product Was Revealed Here

We have listened to the recording of the interview and closely reviewed the transcript of it. As we have already
noted, no bribe was offered or suggested by Mazraani during the interview. The recording also does not contain any
explicit recitation by Mazraani of his intended strategy at trial.

Nevertheless, the recording does clearly reveal to the prosecution several facets of work product. They include,
among other things, [***52] the precise questions Mazraani posed to Cruz (and what counsel did not ask about),
the subjects on which Cruz might have appeared forgetful or less forthcoming, Cruz's apparent views about the
case and the parties, his rapport with defense counsel, and other insights. These revelations have the capacity to
give the prosecutor an unfair advantage at the narcotics trial. The defense attorney's interview may as well have
been conducted with the narcotics prosecutor hiding in the closet.

If the roles were reversed and the defense had surreptitiously recorded a prosecutor's pretrial interview of an
anticipated trial witness, the State would surely be sounding the alarm, and contending its [**522] work product had
been unfairly obtained. Both sides of a case plainly can be prejudiced by such secret taping.

In sum, we agree with the trial court the taping in this case revealed a degree of work product, the actual extent of
which is not yet fully known.

[¥289] IV.

(Ethical Rules Addressing Clandestine Recording By Attorneys and the Special Duties of Prosecutors)
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We next consider the guidance of legal ethics rules and principles. Those authorities do not specifically address the
propriety of prosecutors using [***53] informants to surreptitiously record witness interviews by opposing defense
attorneys. However, they contain a number of important general ethical principles worth mentioning.

ABA Opinion 337

The question of whether it is inherently unethical for an attorney to record any conversation without the knowledge
of all parties has been addressed many times, and has evolved over the years. In 1974, the Committee on
Professional Responsibility ("Committee") of the American Bar Association ("ABA") issued a formal ethics opinion
addressing the propriety of an attorney making a surreptitious recording of a conversation. ABA Committee on
Professional Responsibility, Formal Opinions, No. 337 (1974) ("Opinion 337"). Opinion 337 "is the genesis of the
tape recording issue as far as ethics opinions are concerned." Ward v. Maritz, Inc., 156 F.R.D. 592, 597 (D.N.J.

1994).

Opinion 337 determined that, except in certain "extraordinary" circumstances, "no lawyer should record any
conversation whether by tapes or other electronic device, without the consent or prior knowledge of all parties to the
conversation." Opinion 337. The Committee noted that an informal opinion, issued in 1967, had already concluded
that a lawyer could not ethically make a surreptitious [***54] recording of his or her own conversation with an
attorney for the opposing party. Ibid. The Committee opined that the proscription "clearly encompasses the making
of recordings without the consent of all parties." (Emphasis added).

Opinion 337 recognized that an exception to the prohibition on surreptitious recording by an attorney could apply in
some investigative contexts, stating that "[tlhere may be extraordinary circumstances" where attorneys in law
enforcement "might ethically [*290] make and use secret recordings if acting within strict statutory limitations
conforming to constitutional requirements.” The Opinion recommended that any such exceptions be examined on a
case-by-case basis.

ABA Formal Opinion 01-422

The ABA reversed the broad proscription of Opinion 337 in June 2001. In Formal Opinion 01-422, the ABA's
Standing Committee on Ethics and Professional Responsibility opined that "the mere act of secretly but lawfully
recording a conversation" was not "inherently" deceitful, but was improper "only where it is accompanied by other
circumstances that make it unethical." As examples, Formal Opinion 01-422 stated that attorneys could not (1)
surreptitiously record conversations in those [***55] jurisdictions where the law requires the consent of all parties,
or (2) lie if asked or do anything to indicate that no recording was being made.

Most states that have addressed the issue since 2001 have followed the rationale and conclusion in Formal Opinion
01-422 and allowed secret recording by attorneys in some circumstances. See Charles Doyle, Wiretapping, Tape
Recorders, and Legal Ethics: An Overview of Questions Posed [**523] by Attorney Involvement in Secretly
Recording Conversation, pp. 4-7 (Congressional Research Service Aug. 9, 2012) (summarizing state ethics
opinions on clandestine recordings by attorneys in light of Formal Opinion 01-422),
http://www.fas.org/sgp/crs/misc/R42650.pdf. However, some states have not revisited the issue since adopting
Opinion 337. Others have not addressed the issue at all. Ibid.

Assuming that our state would also follow the conclusion reached by Formal Opinion 01-422 — that an attorney's
clandestine recording only raises an ethical issue if it is accompanied by other dishonest or unethical behavior —
then a prosecutor's consensual intercept of defense counsel would not, without more, be inherently unethical. As
we will discuss, infra, the main problem [***56] here is an operational one, stemming from the prosecutor's failure
to screen the personnel handling the narcotics case from the wiretapped recording made for the attorney
misconduct investigation.
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[*291] The New Jersey RPCs

The ADCL-NJ and the Public Defender contend that, by surreptitiously recording the Mazraani interview, the
prosecutor violated several New Jersey Rules of Professional Conduct (the "RPCs"). The ADCL-NJ asserts that the
prosecutor's conduct violated RPC 3.4 (fairness to opposing party and counsel), RPC 4.4 (methods of obtaining
evidence that violate the legal rights of a third person), and RPC 8.4(d) (conduct that is prejudicial to the
administration of justice). Further, the Public Defender argues that "there is at least a prima facie case that the
Assistant Prosecutor violated Rules of Professional Conduct 3.4(c) and 4.1." The Attorney General and the State
maintain that the prosecutor violated none of these rules and, instead acted properly to pursue a report of
anticipated witness bribery.

Special Ethical Restrictions Imposed on Prosecutors

The parties have also cited a few general ethics principles that are unique to prosecutors. We briefly canvass those
instructive principles and associated case law.

M[?] "[T]he primary duty of a prosecutor [***57] is not to obtain convictions but to see that justice is done."
State v. Timmendequas, 161 N.J. 515, 587, 737 A.2d 55 (1999) (citing State v. Ramseur, 106 N.J. 123, 320, 524
A.2d 188 (1987)). In furtherance of that principle, the ABA promulgates "Criminal Justice Standards for the
Prosecution Function,” which are "intended to provide guidance for the professional conduct and performance of
prosecutors” ("the ABA Prosecution Standards"). ABA Criminal Justice Standards for the Prosecution Function § 3-
1.1(a), (b) (4th ed. 2015).16 These standards "are aspirational or describe 'best practices,’ and are not intended to
serve as the basis for the imposition of professional discipline, to create substantive or procedural rights for
accused or convicted persons, to create a [*292] standard of care for civil liability, or to serve as a predicate for a
motion to suppress evidence or dismiss a charge.” Id. at § 3-1.1(b).

The ABA Prosecution Standards declare that "[tThe primary duty of the prosecutor is to seek justice within the
bounds of the law, not merely to convict," and they reflect general principles for prosecutorial conduct, including in
part that the prosecutor "should" (1) "respect the constitutional and legal rights of all persons, including suspects
and defendants," and (2) "know and abide by the standards of professional [**524] conduct as expressed in
applicable law and ethical codes and [***58] opinions in the applicable jurisdiction.” Id. at § 3-1.2(b) to (f).

With respect to the prosecutorial relationship with victims and witnesses, the ABA Prosecution Standards prescribe
that a prosecutor "should not act to intimidate or unduly influence any witness," and "should not . . . use methods of
obtaining evidence that violate legal rights.” Id. at § 3-3.4(b) to (d). As may be pertinent to the State's monetary
payment in this case to Cruz, a prosecutor is "permitted to compensate a witness for reasonable expenses" so long
as "[a]ll benefits provided" are "documented and disclosed to the defense." Id. at § 3-3.4(e) (emphasis added).

Mirroring the principles established by Gregory and its progeny, the ABA Prosecution Standards instruct that a
prosecutor should not "discourage or obstruct communication between withesses and the defense counsel." Nor
should prosecutors "advise any person, or cause any person to be advised, to decline to provide defense counsel
with information which such person has a right to give." Id. at § 3-3.4(h).

The ABA further advises that "prosecutors should be familiar with and follow Standards on Prosecutorial
Investigations" ("the ABA Investigation Standards"). Id. at § 3-4.1(a).l’ Among other [*293] things, the ABA

16 The ABA Prosecution Standards are available at:
https://www.americanbar.org/groups/criminal_justice/standards/ProsecutionFunctionFourthEdition-TableofContents/

17The ABA Investigation Standards, like the ABA Prosecution Standards, "are not intended to serve as the basis for the
imposition of professional discipline, nor to create substantive or procedural rights for accused or convicted persons regarding
the prosecutor." American Bar Association, "ABA Standards for Criminal Justice: Prosecutorial Investigations" § 1.1(b) (3d ed.
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Investigation [***59] Standards instruct that: "[w]hen deciding whether to initiate or continue an investigation, the
prosecutor should not be influenced by: (i) partisan or other improper political or personal considerations . . . ; or (ii)
hostility or personal animus towards a potential subject.” Id. at § 2.1(d). The ABA Investigation Standards list eleven
factors prosecutors should consider in evaluating investigatory techniques. They include, for example, "whether the
investigative means and resources to be utilized are appropriate to the seriousness of the offense . . . ; means of
avoiding unnecessary intrusions or invasions into personal privacy . . . ; interference with privileged or confidential
communication . . . ; [and] interference with or intrusion upon constitutionally protected rights.” Id. at § 2.2(c).

The Need for "Fire-walls" or "Taint Teams"

The most relevant portion of the ABA Investigation Standards to the present case is entitled "PROSECUTOR'S
ROLE IN ADDRESSING SUSPECTED MISCONDUCT BY DEFENSE COUNSEL." Id. at 8 3.3. Among other
things, these standards prescribe in subsection (f):

() The prosecutor's office should take reasonable steps to assure the independence of any investigation of a
defense counsel [suspected of [***60] wrongdoing] including, if appropriate, the appointment of a pro tem or
special prosecutor or use of a "fire-wall" within the prosecutor's office. At a minimum, an investigation of
defense counsel's conduct should be conducted by a prosecutor who has not been involved in the initial matter
or in ongoing matters with that defense counsel.

[(Emphasis added).]

As we will discuss, infra, the failure in this case to establish and maintain such a "fire-wall" or "taint team" within the
prosecutor's [**525] office was a critical omission that requires remedial action.

[*294] Summary

The overall thrust of these ethical standards is that M["F] prosecutors should exercise caution when using
surreptitious means to investigate defense attorneys. They must take care to balance legitimate investigative needs
against concerns of privacy violation, the potential for harassment and abuse, and the need to keep an investigation
of potential attorney misconduct wholly separate from the underlying prosecution(s) being defended by that
attorney.

We make no determination as to whether the prosecutor's office in this novel situation violated any ethical
standards, and there is no ethical ruling by the trial court for us to review. What [***61] we can say is that the
general principles underlying the ethical standards reinforce our concerns about the alleged interference with
defendant's constitutional rights of fair access to a witness. They also punctuate our concerns about the revelation
of attorney work product to the prosecutorial employees involved in the underlying narcotics case.

V.

(Implications and Remedies)

Having detailed the known facts and various guiding principles, we proceed to address their implications. The
following aspects of the record are most critical to our assessment:
« In compliance with the Wiretap Act, an assistant county prosecutor authorized the consensual intercept of
defense counsel's interview of Cruz, a paid confidential informant.
« Cruz wore two body wires during his interview with defense counsel, devices which recorded and apparently
transmitted the interview simultaneously to prosecutorial agents.

2014). The Investigation standard are available at:
https://www.americanbar.org/groups/criminal_justice/publications/criminal_justice_section_archive/crimjust_standards_pinvestig
ate/.
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« The interview was transcribed, and the rough transcript and the recording were not turned over to defense
counsel until three days before trial, by the assistant prosecutor handling the Martinez narcotics case.

e The recorded interview revealed, at least to some extent not yet fully uncovered, [***62] the defense
counsel's work product, which could be advantageous to the prosecutors handling the narcotics case.

[*295] « One or more detectives in the prosecutor's office took part in both the investigation of alleged attorney
misconduct and the narcotics case, without the office maintaining ethical screens preventing such dual
involvement.

 The assistant prosecutor handling the Martinez case was evidently exposed to the contents of the consensual
intercept, and he was not screened from that material.

« The trial court found that because some amount of work product was divulged, the appropriate remedy was to
disallow the prosecutor from affirmatively placing into the evidence the contents of the Mazraani interview,
although defendant was free to use the interview contents if he so desired.

« The trial court denied defendant's requests for more stringent remedies, such as dismissal of the indictment
or preclusion of trial testimony by Cruz in the State's case.

We conclude from these circumstances that the joint involvement of prosecutorial representatives in both the
confidential intercept conducted in the attorney misconduct investigation and in the narcotics case, coupled with the
disclosure [***63] to the Martinez assistant prosecutor of Cruz's recorded [**526] interview, infringed upon
defendant's constitutional rights.

The attorney work product divulged from that interview through the recording should not have been revealed to the
persons in the prosecutor's office who were involved in the Martinez case. Instead, the recording and the transcript
of it should only have been made known to and used by appropriately-screened staff members who had no
involvement in the narcotics case. Once Cruz reported that he might be offered a bribe at the upcoming interview,
the prosecutor's office should have used an independent team to take over the recording process. That internal
screening was not done here, and its omission requires a remedy.

Our Supreme Court in Sugar, 84 N.J. at 1, 417 A.2d 474, pondered the appropriate remedy to impose when
inappropriate prosecutorial conduct occurs in the course of an investigation. In Sugar, law enforcement officers
unlawfully eavesdropped on confidential conversations between a criminal defendant and his attorney. The Court
concluded that the circumstances did not call for the "drastic remedy" of the dismissal of the indictment. Id. at 22
417 A.2d 474.[*296] However, the Court held that other measures were necessary [***64] to eliminate the taint
caused by the improper actions. In particular, the Court required the State to assure that the witnesses and
evidence it intended to present at trial, through a different team of prosecutors and staff who had not been involved
in the eavesdropping, would be untainted. Id. at 26-27, 417 A.2d 474.

The Court's decision in Sugar signifies thatM[?] if either the attorney-client or work product privilege has been
invaded by a prosecutor, the extreme remedy of the dismissal of an indictment is appropriate only where no lesser
remedy could fully address the harm. The Court in Sugar considered a blatant and unconstitutional intrusion into a
privileged arena, yet it was willing to entertain the possibility that a less severe remedy than dismissal could be
achieved. Id. at 21, 22-24, 417 A.2d 474 (noting that M[?] "dismissal of a prosecution is the appropriate
remedy for official intrusion upon attorney-client relationships only where it destroys that relationship or reveals
defendant's trial strategy").18

Similarly, the Court in Williams, when faced with the improper, forced disclosure of work product to the State and
the jury, ordered the remedy of a new trial rather than dismissal of the indictment. Williams, 80 N.J. at 479, 404
A.2d 34. HN27[4#] The State's improper acquisition [***65] of work product does not, by itself, make a fair trial

18 Later, in "Sugar Il," State v. Sugar, 100 N.J. 214, 226-28, 495 A.2d 90 (1985), the Court reiterated that witnesses might be
tainted and thus disqualified from testifying.
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impossible and require dismissal. It is well-established that dismissing an indictment is a "draconian remedy" and a
"last resort because the public interest, the rights of victims and the integrity of the criminal justice system are at
stake." State v. Ruffin, 371 N.J. Super. 371, 384, 853 A.2d 311 (App. Div. 2004) (citation omitted).

Defendant cites to United States v. Levy, 577 F.2d 200, 202 (3d Cir. 1978), for the proposition that dismissal is the
sole appropriate [*297] remedy in circumstances where any defense strategy has been disclosed to the
government, because it would be too difficult for courts to "arrive at a certain conclusion as to how the government's
knowledge of any part of the defense strategy might benefit the government.” The Levy court's holding is not as
broad as defendant suggests.

[**527] In Levy, a government informant was represented by the same attorney as the defendant, and the
informant became privy to attorney-client-privileged communications revealing that "the defense strategy would be
to concentrate on the credibility of two key government witnesses." Id. at 204. Government representatives actively
solicited this privileged information from the informant, and the prosecutor "became privy to this strategy." Id. at
205. In those circumstances, the Third Circuit [***66] Court of Appeals held that "the only appropriate remedy" was
dismissing the indictment.

Unlike in Levy, the acquisition of work product in the present case was not through a knowing intrusion by the
government into attorney-client privileged communications where defense strategy had been expressly discussed.
To be sure, as we have already explained, the fact that this was a witness interview rather than a confidential client
meeting does not remove the setting entirely from the realm of work product protection. However, the imbedded trial
strategy a prosecutor can obtain from eavesdropping on a defense interview of a third party witness is not as
extreme as what can be learned from monitoring a confidential discussion between a lawyer and a client.

HN28[?] Case law addressing unconstitutional interference with a defendant's right of free access to witnesses
teaches us that a remedy should be crafted to fit the harm caused. The situation does not always require dismissal
of the case.1®

[*298] We accordingly affirm the trial court's denial of defendant's motion to dismiss the indictment. However, given
the improper disclosure of attorney work product that unfortunately has occurred, we find [***67] it necessary to
strengthen the mild remedy the court imposed.

We discern the harm caused to defendant in this case has at least two dimensions. First, by intruding into defense
counsel's work product, prosecutors appear to have gained information and insights they could use to better
prepare Cruz as a witness and to counter the defense. Second, the State's conduct created a potential conflict of
interest between defendant and Mazraani. That conflict may compel defendant to retain new counsel, to the
possible detriment of his defense and his finances.

The State argues the trial court has already given defendant a sufficient remedy, contending that "barring the State
from introducing any evidence of the recorded conversation" at defendant's trial effectively "ensure[d] that
defendant would be insulated from any harm." Similarly, the Attorney General contends that "defendant cannot
even claim prejudice because the State will not be introducing the [**528] lawful consensual recording at
defendant's trial."

19 For example, in United States v. Ebrahimi, 137 F. Supp. 3d 886, 889 (E.D. Va. 2015), where the government advised people
to report any contact by defense counsel and to have a government representative present at any interview, the court ordered
that a detailed letter from the judge be provided to the potential witnesses, informing them that "as a witness, you are equally
available to lawyers for the defense and the Government at your own discretion.” The letter further stated that the government's
requests were "not in keeping" with this principle, and that the witnesses had the option to agree or decline any interview and
were "not required to have a Government agent present at your interview, if you decide to consent to an interview." |d. at 889-90.
See also, e.g., Kines v. Butterworth, 669 F.2d 6, 10 (1st Cir. 1981) (in which witnesses who had been instructed not to speak
with defense counsel were advised "on the judge's authority, of their right to talk to defense counsel 'as they wish or not wish™);
Peter Kiewit Sons' Co., 655 F. Supp. at 78 (ordering a remedy allowing the defense to depose witnesses "in a neutral
atmosphere," to which the parties did not object).
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However, simply precluding the State from using evidence that it does not want to use — and likely would not be
admissible in the State's case in any event — does not remediate the harm to defendant. [***68] As aptly noted by
the Public Defender, the remedy [*299] provided by the court "does not address the State's improper conduct and,
practically, serves only to encourage such misconduct in the future.”

The Public Defender proposes that, if this court concludes that dismissal of the indictment is not warranted, then,
alternatively, the Middlesex County Prosecutor's Office should be disqualified from continuing to handle this
narcotics case. Similarly, the ACDL-NJ contends that the prosecution "would have done well to implement" a "taint
team."

In its brief on appeal, the State advises that it would accept, as an alternative remedy to any finding of impropriety,
the designation of "an independent assistant prosecutor, unfamiliar with the exchange between Mr. Mazraani and
[Cruz] and not privy to any possible trial strategy that might have been disclosed, handle defendant's matter." We
adopt such a remedy, with modification.

Specifically, this matter is remanded to the trial court on the condition that, within forty-five days, the Attorney
General either supersede the indictment, to be handled exclusively by untainted attorneys and staff within the
Attorney General's Division of Criminal Justice, [***69] or refer the matter to a different county prosecutor's office
for handling by an untainted team. The Middlesex County Prosecutor's Office shall immediately cease any further
involvement in prosecuting, investigating, or otherwise participating in this case.

This remedy of transferring defendant's case to a prosecutorial team that has not been exposed to the recording
and transcript of the Mazraani interview removes the possibility that information gleaned from such a review could
be used to better prepare the State's case.

Due to the limitations of the existing record, we decline to go further and resolve whether, as defendant requests,
the State also should be barred from calling Cruz as a witness at trial as a prophylactic measure. Among other
things, the record does not fully reveal what discussions actually transpired between prosecutor's [*300] office
attorneys and detectives and Cruz before he agreed to wear the body wires. As we have already noted, we do not
know, for example, if Cruz expressed any reluctance to wear the devices, whether the $180 payment influenced his
decision, and how that sum was calculated. We cannot determine whether the prosecutorial team violated the
principles [***70] of Blazas, 432 N.J. Super. at 343, 74 A.3d 991 by substantially interfering with Cruz's
independent decision to proceed with the interview or choice to wear recording devices. We also cannot tell what, if
any, instructions Cruz was given before the interview. Further, it is unclear, apart from the short transcribed March
14 discussion with the detectives, whether Cruz had had any other relevant post-interview discussions with
prosecutorial representatives that might shed further light on how Cruz's services were used.

The record also does not reveal the extent to which the Sergeant who led the narcotics investigation, or any other
potential witnesses for the prosecution, might have been tainted by their involvement in or exposure to the covert
recording or transcript. Through such involvement or exposure, such witnesses might now be privy to defense
counsel's work product to a degree that might be fundamentally unfair [**529] to defendant at trial. Depending
upon the record developed on these matters, the trial court should consider whether the Sergeant or any other
anticipated State witnesses are impermissibly tainted to require their exclusion at trial. Alternatively, whether or not
sufficient taint exists, the trial court shall consider [***71] whether other prophylactic remedies concerning such
witnesses are appropriate. At the very least, defendant is entitled to discovery of a fuller record of the witness
interactions, and an opportunity to use such information as impeachment material on cross-examination at trial.

The shortcomings of the record in this regard are not the fault of the defendant, given the abrupt notice he received
of the recording's existence on the brink of trial, and the trial court's denial of his ensuing request for discovery. A
remand to develop the record more fully on these remedial questions is consistent [*301] with our approach in
Blazas, 432 N.J. Super. at 345-46, 74 A.3d 991.

Consequently, we remand to the trial court for a plenary hearing the question of whether Cruz or any other persons
should be barred as a trial witness for the State. At that hearing, testimony may be elicited from Cruz and
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representatives of the Middlesex County Prosecutor's Office who interacted with him. Defendant shall have a
burden of establishing a prima facie basis showing that Cruz was unfairly influenced or utilized to an extent that
could warrant the prophylactic remedy of his testimonial exclusion. Similarly, if he seeks to bar other witnesses,
defendant has a prima [***72] facie burden to show that any witnesses are tainted by their involvement in or
exposure to the covert recordings, or whether their testimony otherwise should be barred as a remedial measure. If
he meets that burden, the burden would then be shifted to the State to demonstrate beyond a reasonable doubt
that no such improper interference or witness taint exists, and that the prosecution may continue without any
adverse effect upon defendant arising out of the circumstances. Sugar, 84 N.J. at 24-25, 417 A.2d 474.

Depending on the facts elicited in the remand hearing, the trial court is authorized as a remedy to bar the State from
calling Cruz or a tainted witness at trial. The State would then need to decide if it wished to pursue the case at trial
through other unaffected proofs, if possible.

VI.

(Conclusion)

In concluding, we stress that nothing in this opinion is intended to deprive law enforcement of appropriate tools to
investigate attorney wrongdoing. Indeed, as the result of the State's investigation, a grand jury has charged an
attorney — but not Martinez's counsel — with criminal acts of witness tampering, albeit for acts unrelated to the
present narcotics case. That indicted attorney [*302] surely deserves, like any other [***73] citizen, the
presumption of innocence. But if those charges are ultimately proven, the verdict will illustrate the importance of law
enforcement's role in rooting out conduct that undermines the integrity of our system of justice.

Even SO,M["F] the prosecutor's investigatory role is not unfettered. Heightened caution must be observed when
the government seeks to intrude surreptitiously into a defense attorney's discharge of professional obligations when
he or she conducts witness interviews in preparation for trial. The Sixth Amendment of the Constitution, and our
State Constitution, as well as principles of legal ethics, demand that heightened caution.

Although, in authorized instances, relevance-based government surveillance of [**530] attorney interviews of
witnesses is permissible, appropriate safeguards must be followed to protect the attorney's work product and fair
access to witnesses. We respectfully urge the Attorney General to promulgate guidelines that address these
concerns. Counsel have submitted prospective suggestions for such guidelines in their supplemental post-argument
briefs. Although we do not endorse or reject them, they may prove useful for the Attorney General's consideration.

Affirmed in [***74] part, modified in part, and remanded in part. We do not retain jurisdiction.

End of Document
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In this appeal, the Court considers whether the
bribery statute, N.J.S.A. 2C:27-2, applies to a
candidate for political office who is not an
incumbent and is ultimately not elected.

Defendant Jason O'Donnell was a candidate
for mayor of Bayonne in 2018. During the
campaign, he allegedly accepted $10,000 in
cash in a paper Baskin-Robbins bag from an
individual. In exchange for the money, the

State asserts, defendant promised to appoint
the individual as tax counsel for the city. The
State charged defendant under the bribery
statute. Defendant did not win the election. He
contends the law does not apply to him
because it does not cover candidates who
accept improper payments but are not elected.

The trial court dismissed the indictment,
holding that [***2] N.J.S.A. 2C:27-2(d) did not
apply to defendant. The Appellate Division
reversed. 471 N.J. Super. 360, 375, 273 A.3d
458 (App. Div. 2022). The Court granted
certification limited to the scope of the bribery
statute. 252 N.J. 171, 283 A.3d 1221 (2022).

HELD: The bribery statute applies to any
"person” who accepts an improper benefit --
incumbents, candidates who win, and
candidates who lose. N.J.S.A. 2C:27-2. The
statute also expressly states that it is no
defense to a prosecution if a person "was not
qualified to act." Ibid. So even if a candidate is
unable to follow through on a corrupt promise,
the language of the bribery statute makes it a
crime to accept cash payments for a promise
of future performance. The bribery statute's
history, relevant caselaw, and commentary
from the Model Penal Code, on which the
statute is modeled, confirm that the law
extends to candidates.

1. The Court reviews the bribery statute,
N.J.S.A. 2C:27-2. The indictment here tracks
the language of subsection (d), under which
"[a] person is guilty of bribery if" that person (1)
directly or indirectly solicited, accepted, or
agreed to accept a benefit from another (2) as
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consideration for the performance of official
duties (3) and did so purposely. The State
asserts that defendant accepted an
unauthorized "benefit" of $10,000 as
"consideration” for an official [***3] act in the
future, appointing a particular person as tax
counsel for the city. That allegation lines up
with the text and elements of subsection (d)
and does not call for an expansion of the law.

(pp. 8-10)

2. Defendant's argument that the bribery
statute does not explicitly apply to a candidate
IS unavailing. The law applies to any "person”
who solicits or accepts a bribe. Also unavailing
is defendant's suggestion that if the law
applies to candidates, it applies only to
candidates who are later elected. Under that
interpretation, the offense is only complete if
and when the person takes office. But the
bribery statute focuses on the exchange of a
benefit for a commitment to perform. That
means the offense is complete when a benefit
Is solicited or accepted, not at a later point.
Further, N.J.S.A. 2C:27-2(d) does not say the
recipient must be able to perform any official
duties at the time the bribe is paid; rather, it
makes it a crime for "[a] person" to accept a
bribe "as consideration for the performance of
official duties." (emphasis added).
"Consideration” includes conditional promises.
As the State argues, imagine a candidate or
an official who accepts a bribe in exchange for
a promise to vote for a piece of [***4]
legislation. If the bill is never posted for a vote,
the person's conduct -- accepting a payment
as consideration for the performance of official
duties in the future -- is still an offense under
the bribery statute. (pp. 10-13)

3. The bribery statute includes a no-defense
provision: "It is no defense to prosecution . . .
that a person . . . was not qualified to act in the
desired way whether because he had not yet
assumed office, or lacked jurisdiction, or for

any other reason.” N.J.S.A. 2C:27-2. |If
anything, that provision rebuts defendant's
argument that no crime has occurred if a
person "had not yet assumed office" and
therefore could not perform official duties. The
law states it is not a defense if "a person whom
the actor sought to influence was not qualified
to act in the desired way . . . for any reason."
Ibid. (pp. 13-14)

4. The Court reviews the bribery statute's
history and relevant caselaw, which confirm
that the law extends to candidates. The current
bribery statute has its roots in the common law
of bribery. More than 150 years ago, State v.
Ellis explained that "[tlhe offence is complete
when an offer of reward is made to influence
the vote or action of the official. It need not be
averred [***5] ... that the official, or the body
of which he was a member, had authority by
law to do the thing sought to be
accomplished.” 33 N.J.L. 102, 105 (Sup. Ct.
1868). Decisions by the Appellate Division
applying the former and current versions of the
bribery statute affirmed the offense's reach.
See State v. Ferro, 128 N.J. Super. 353, 357-
60, 320 A.2d 177 (App. Div. 1974); State v.
Schenkolewski, 301 N.J. Super. 115, 138-40,
693 A.2d 1173 (App. Div. 1997). And because
N.J.S.A. 2C:27-2 is modeled after the Model
Penal Code, the Court reviews the relevant
Code sections and commentary. They reveal
that the bribery statute was meant to apply to
candidates and that the no-defense provision
applies to those who give as well as those who
receive bribes. (pp. 14-20)

5. The Court does not give weight to the model
jury charges for bribery to interpret the
meaning of N.J.S.A. 2C:27-2. In general, the
Court does not evaluate model jury charges
other than when they are reviewed as part of
an appeal. The model charges include the no-
defense provision in the charge for bribe givers
but not the one for bribe recipients. The Court
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asks the Committee on Model Jury Charges to
revise the model charge to conform to this
opinion. (pp. 20-21)

6. Courts do not rely on unsuccessful attempts
to amend a statute in order to interpret it.
Defendant focuses on legislative activity
following United States v. Manzo, in which the
United [***6] States District Court found the
statute did not extend to candidates for office
who are not elected. 851 F. Supp. 2d 797, 811
(D.N.J. 2012). Afterward, legislators introduced
various bills that would have added the
phrases "a candidate for public office” and
"any person elected but who has not yet
assumed office" to the definition of "public
servant.” The current law was enacted in 1978
and amended in 1979. Recent, unsuccessful
efforts to amend the bribery statute cannot
reveal what the Legislature intended when it
passed the law. (pp. 21-23)

7. The Court explains the rule of lenity, which
does not apply here because the bribery
statute is unambiguous. (pp. 23-24)

8. Turning to defendant's constitutional
arguments, due process is satisfied when
ordinary people can understand what conduct
is prohibited, and when the offense is defined
in a manner that does not encourage arbitrary
and discriminatory enforcement. The bribery
statute provides sufficient notice that no
person -- candidate or incumbent -- may
accept unauthorized benefits "as consideration
for the performance of official duties." See
N.J.S.A. 2C:27-2(d). The law plainly states it is
no defense that someone in defendant's
position was not yet qualified to act. N.J.S.A.
2C:27-2. And ordinary people [***7] can
understand that New Jersey's bribery statute
does not allow them to accept a bag of cash in
exchange for promising a future appointment
to a city post. Although court rulings, like
legislative enactments, can violate the ban on
ex post facto laws when a judicial construction

of a criminal statute is unexpected and
indefensible by reference to the law which had
been expressed prior to the conduct in issue,
the construction of the bribery statute outlined
in the Court's opinion is not unexpected or
indefensible. Rather, it flows from the plain
language of the statute and is consistent with
prior decisions by the Appellate Division and
commentary to the Model Penal Code. (pp. 24-
28)

AFFIRMED and REMANDED to the trial
court.

Counsel: Leo J. Hurley, Jr., argued the cause
for appellant (Connell Foley, attorneys; Leo J.
Hurley, Jr., of counsel and on the briefs, and
Alexa C. Salcito and Brian K. Dempster, on the
briefs).

Angela Cai, Deputy Solicitor General, argued
the cause for respondent (Matthew J. Platkin,
Attorney General, attorney; Angela M. Cai,
Jeremy M. Feigenbaum, Solicitor General, and
Jennifer E. Kmieciak, Deputy Attorney
General, of counsel and on the briefs).

Lawrence S. Lustberg argued [***8] the cause
for amicus curiae Association of Criminal
Defense Lawyers of New Jersey (Gibbons,
attorneys; Lawrence S. Lustberg and William
C. Matrtinez, on the brief).

Judges: CHIEF JUSTICE RABNER delivered
the opinion of the Court. JUSTICES
PATTERSON, SOLOMON, PIERRE-LOUIS,
WAINER APTER, and FASCIALE and JUDGE
SABATINO (temporarily assigned) join in
CHIEF JUSTICE RABNER's opinion.

Opinion by: RABNER

Opinion
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[**703] [*66] CHIEF JUSTICE RABNER
delivered the opinion of the Court.

Defendant Jason O'Donnell was a candidate
for mayor of Bayonne in 2018. During the
campaign, he allegedly accepted $10,000 in
cash in a paper bag from an individual. In
exchange for the money, the State asserts,
defendant promised to appoint the individual
as tax counsel for the city.

The State charged defendant under the bribery
statute. The relevant part of the law states it is
a crime for any "person" to accept "[a]ny
benefit as consideration for the performance of
official duties.” N.J.S.A. 2C:27-2(d).

Defendant did not win the election. He
contends the law does not apply to him
because it does not cover candidates who
accept improper payments but are not elected.
The plain words of the bribery statute,
however, do not support that position.

The relevant language is not limited [***9] to
public servants, party officials, or successful
candidates, as defendant suggests. The law
applies to any "person" who accepts an
improper benefit -- incumbents, candidates
who win, and candidates who lose. N.J.S.A.
2C:27-2. The statute also expressly states that
it is no defense to a prosecution if a person
"was not qualified to act." Ibid. So even if a
candidate is unable to follow through on a
corrupt promise, the language of the bribery
statute makes it a crime to accept cash
payments for a promise of future performance.
Beyond the terms of the statute, commentary
from the Model Penal Code, on which the law
is modeled, supports that interpretation.

[*67] The trial court granted defendant's
motion to dismiss the indictment, and the
Appellate Division properly reinstated the
charge of bribery. We affirm the judgment of
the Appellate Division and remand the case for

trial.
l.
A.

We draw the facts from the State's grand jury
presentation. We make no findings about the
allegations.

In  February 2018, an individual who
cooperated with law enforcement met with
defendant Jason O'Donnell.l At the time,
defendant was a candidate for mayor of
Bayonne. At the end of the evening, defendant
asked for $10,000. Defendant [***10] said
[**704] that he needed street money and that
the individual would "be his tax guy."
Candidates for office ordinarily use "street
money" for get-out-the-vote efforts and related
activities. See N.J.A.C. 19:25-12.6(a).

During the investigation that followed, the
cooperator met with defendant, spoke with him
on the ©phone, and recorded their
conversations. The two met again on April 23,
2018 at defendant's campaign headquarters.
During the recorded meeting, the cooperator
said, "street. When do you need that, next
week?" Defendant responded, "the weekend
before [the race] is good." Defendant added,
"Well it's gonna be easy because you'll be the
tax attorney."

On May 3, 2018, investigators gave the
cooperator $10,000 in cash to give to
defendant. The money was inside a white
Baskin-Robbins bag with pink lettering. During
a recorded conversation at campaign
headquarters later in the day, the cooperator
said, "l just want to be your tax guy."
Defendant responded, "Yeah done. [*68]
That's, that's easy but | need." A video of the
meeting depicts defendant holding the Baskin-

11t is not clear from the record when the individual began to
cooperate.
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Robbins bag.

Defendant lost the election. A grand jury later
charged him with bribery, in violation of
N.J.S.A. 2C:27-2, in a one-count indictment.
The indictment alleges, [***11] in part, that
defendant "knowingly did directly or indirectly
solicit, accept, or agree to accept from another
a benefit that is, funds in excess of $200, as
consideration for the performance of official
duties or the violation of official duties." The
language tracks subsection (d) of the bribery
statute.

B.

Defendant moved to dismiss the indictment
prior to trial. The trial court granted the motion.
In a written opinion, the court held that
N.J.S.A. 2C:27-2(d) did not apply to defendant
because "he was merely a candidate for public
office with no real, actual, or apparent authority
to perform any 'official duties' at the” "moment
of [the] exchange."

The court relied in part on a federal ruling that
interpreted the statute in the same way, United
States v. Manzo, 851 F. Supp. 2d 797 (D.N.J.
2012). In Manzo, a thoughtful federal judge
predicted how this Court would interpret New
Jersey's bribery statute and reached a different
conclusion than we have. The Federal District
Court found the statute did not extend to
candidates for office who are not elected. Id. at
811.

The Appellate Division reversed the state trial
court's judgment. The appellate court held that
the plain language of the bribery statute
"reveals an intent to render unlawful what
defendant is alleged to have done and that
the [***12] statute imposes criminal liability on

. unsuccessful candidates for public office"
who accept bribes. State v. O'Donnell, 471
N.J. Super. 360, 363, 273 A.3d 458 (App. Div.
2022). The court explained that the statute's
broad text is not limited to "the acceptance of

bribes only by public officials and public
servants." Id. 471 N.J. Super. at 363, 367, 273
A.3d 458. The court also observed that "[t]here
is nothing in the statute to suggest the [*69]
State is required to prove a bribe receiver's
present ability to perform.” Id. 471 N.J. Super.
at 368-69, 273 A.3d 458.

The Appellate Division reviewed the statute's
common law roots, recent precedent, and
commentary in the Model Penal Code, and
found that those sources supported a broad
reading of the bribery statute. Id. 471 N.J.
Super. at 365-73, 273 A.3d 458. The court
also explained its disagreement with Manzo's
reasoning, id. 471 N.J. Super. at 371-74, 273
A.3d 458, and concluded that the rule of lenity
did [**705] not apply because the bribery
statute is not ambiguous, id. 471 N.J. Super. at
374-75, 273 A.3d 458.

C.

We granted defendant's petition for
certification limited to questions related to the
scope of the bribery statute -- namely, whether
it "applies to a candidate for political office who
is not an incumbent and is ultimately not
elected.” 252 N.J. 171, 283 A.3d 1221 (2022).
We also granted the Association of Criminal
Defense Lawyers of New Jersey (ACDL) leave
to appear as amicus.

Defendant argues the language of the bribery
statute is unambiguous and does [***13] not
explicitly apply to a candidate running for
political office who is not an incumbent and is
not elected. He contends that the law's "no-
defense" provision, which we discuss later,
does not apply to him. Alternatively, he
presents two arguments in the event the
statute is found to be ambiguous: (1) the
legislative history and proposed amendments
to the law confirm that the Legislature
excluded candidates for office from the
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statute's reach; and (2) the rule of lenity should
apply. Defendant also argues that the
Appellate Division's "expansion of the scope
and reach of' the statute violates his due
process rights and operates as an ex post
facto law.

[*70] The ACDL supports defendant's
position and argues that the bribery statute, if
applied to wunelected political candidates,
violates the Due Process Clause's prohibition
against vague criminal laws.

The Attorney General argues that the text of
the bribery statute plainly proscribes
defendant's alleged conduct. Pointing to the
language of the statute, the Attorney General
argues that "any individual who accepts bribes
in consideration for performing official duties if
elected to office violates" the bribery law.
Defendant's sole defense that he was not
qualified [***14] to act, according to the
Attorney General, is "no defense" under the
text of the law. The Attorney General also
contends that extrinsic evidence and
precedent confirm the above reading of the
statute; that neither the rule of lenity nor
"alleged legislative inaction” supports a
contrary result; and that defendant's
constitutional arguments lack merit.

This is a case of statutory interpretation, for
which our review is de novo. Malanga v.
Township of West Orange, 253 N.J. 291, 311,
290 A.3d 1212 (2023).

To interpret the meaning of a statute, courts
attempt "to determine and give effect to the
Legislature's intent.” State v. A.M., 252 N.J.
432, 450, 286 A.3d 660 (2023) (quoting State
v. Lopez-Carrera, 245 N.J. 596, 612, 247 A.3d
842 (2021)). The plain language of a statute "is
typically the best indicator of intent.” Ibid.
(quoting State v. McCray, 243 N.J. 196, 208,
233 A.3d 523 (2020)).

When a criminal statute "is modeled after the"
Model Penal Code, courts may consider the
Code and its "commentary to interpret the
intent of the statutory language." State V.
Robinson, 217 N.J. 594, 606, 92 A.3d 656
(2014). Commentary from the New Jersey
Criminal Law Revision Commission can
similarly provide guidance. See id. 217 N.J. at
606, 92 A.3d 656 n.4.

[*71] A.

We begin with the text of the bribery statute:
A person is guilty of bribery if he directly or
indirectly offers, confers or agrees to
confer upon another, or solicits, accepts or
agrees to accept from another:

[**706] a. Any  benefit as
consideration for a decision, opinion,
recommendation, [***15] vote  or
exercise of discretion of a public
servant, party official or voter on any
public issue or in any public election; or
b. Any benefit as consideration for a
decision, vote, recommendation or
exercise of official discretion in a
judicial or administrative proceeding; or
c. Any benefit as consideration for a
violation of an official duty of a public
servant or party official; or
d. Any benefit as consideration for the
performance of official duties.

For the purposes of this section "benefit as

consideration" shall be deemed to mean

any benefit not authorized by law.

[N.J.S.A. 2C:27-2.]

The law also includes a "no-defense" provision
that states, "[iJt is no defense to prosecution
under this section that a person whom the
actor sought to influence was not qualified to
act in the desired way whether because he
had not yet assumed office, or lacked
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jurisdiction, or for any other reason." Ibid.

The indictment in this case tracks the
language of subsection (d). The relevant
elements for the offense charged are as
follows: (1) that a person directly or indirectly
solicited, accepted, or agreed to accept a
benefit from another; (2) that the person did so
as consideration for the performance of official
duties; and (3) that [***16] the person acted
purposely. See ibid.; State v. Schenkolewski,
301 N.J. Super. 115, 139-40, 693 A.2d 1173
(App. Div. 1997) (requiring "subjective intent
on the part of the actor").

In this case, the State asserts that defendant
accepted an unauthorized "benefit" of $10,000
as "consideration" for an official act in the
future, appointing a particular person as tax
counsel for the city.? That allegation lines up
with the text and elements of subsection (d) of
the bribery statute. The accusation does not
call for an expansion of the law, as defendant
suggests.

[*72] Defendant advances two principal
arguments that we address in turn. First, he
contends the law does not apply to him
because it does not explicitly apply to a
candidate running for office who is not an
incumbent and does not ultimately win.
Defendant similarly argues that the State has
not alleged he was either a public servant, a
party official, or a person with "official duties”
or authority. Subsection (d), however, does not
say that a person who solicits or accepts a
bribe must be any of those things. See
O'Donnell, 471 N.J. Super. at 367, 273 A.3d
458. The law instead applies to any "person”
who solicits or accepts a bribe. Had the
Legislature intended to exclude candidates
from the statute's reach, it would have said so.

2The State advises that it intends to re-present the matter to
the grand jury to allege defendant's conduct was "purposeful,”
rather than "knowing."

See ibid.; State v. Ferro, 128 N.J. Super. 353,
359, 320 A.2d 177 (App. Div. 1974).

Other parts of the statute use the terms
"public [***17] servant" and "party official,” but
subsection (d) does not. See N.J.S.A. 2C:27-
2(a), (c). We do not opine on the scope of
those subsections. Nor do we rely on the
statute's definitional section, N.J.S.A. 2C:27-1.
Although we look to other parts of a statute for
relevant context, State v. Twiggs, 233 N.J.
513, 533, 187 A.3d 123 (2018), the fact that
the term "candidate" is not listed or defined in
the general definitional section for chapter 27
of the criminal code does not determine the
scope of subsection (d). Cf. Allen v. V & A
Bros., Inc., 208 N.J. 114, 130-31, 26 A.3d 430
(2011) (noting, in construing the [**707]
Consumer Fraud Act, that the operative
section of a statute, not its definitional section,
creates the basis for liability).

At the same time that defendant emphasizes
the statute does not explicitly contain the word
"candidate,” he suggests the law applies to
payments to candidates who are later elected.
The operative language in the bribery statute,
however, focuses on the exchange of a benefit
for a commitment to perform. That means the
offense is complete when a benefit is solicited
or accepted, not at a later point. Under
defendant's interpretation of the law, the
offense is only complete if and when the
person takes office. Despite language in the
statute to the contrary, defendant maintains
[*73] no offense is committed in this situation
at the time a bribe is paid. [***18]

Second, defendant claims that he cannot have
committed bribery because he could not
deliver on any bribe as an unelected
candidate. But subsection (d) does not say the
recipient must be able to perform any official
duties at the time the bribe is paid. See
O'Donnell, 471 N.J. Super. at 368-697, 273
A.3d 458. The subsection's expansive
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language instead makes it a crime for "[a]
person" to accept a bribe "as consideration for
the performance of official duties.” N.J.S.A.
2C:27-2(d) (emphasis added).

"Consideration” encompasses "mutual
promises to do some future act.” Friedman v.
Tappan Dev. Corp., 22 N.J. 523, 533, 126
A.2d 646 (1956) (quoting Rich v. Doneghey,
1918 OK 689, 71 Okla. 204, 177 P. 86, 90
(Okla. 1918)). The term also includes
conditional promises. See 3 Williston on
Contracts § 7:18 (4th ed. 2023). "[A]n offer to
insure property in exchange for a premium,”
for example, "constitutes a promise to pay
Insurance money in case the property insured
is damaged or destroyed.” Ibid. The
"conditional promise may be consideration."
Ibid.

More specifically, for purposes of this appeal,
the text of the bribery statute does not require
a bribe recipient to be able to act on a
promise. As the State argues, imagine a
candidate or an official who accepts a bribe in
exchange for a promise to vote for a piece of
legislation. If the bill is never posted for a vote,
the person's conduct -- accepting a payment
as [***19] consideration for the performance
of official duties in the future -- is still an
offense under the bribery statute.

Suppose someone else makes bribe payments
to two opposing candidates, neither of whom is
an incumbent. Under defendant's approach,
only the person who wins is culpable, even
though both candidates engaged in the exact
same conduct with the same corrupt intent.
That outcome is not supported by the text of
the statute.

[*74] The statute's no-defense provision does
not lend support to defendant's position either.
If anything, it rebuts the notion that no crime
has occurred if a person "had not yet assumed
office" and therefore could not perform official

duties. To the contrary, the law states it is not
a defense if "a person whom the actor sought
to influence was not qualified to act in the
desired way." N.J.S.A. 2C:27-2.

Notably, that language is not limited to
individuals who have "not yet assumed office."
It expressly applies to people who are not
gualified to act "for any . . . reason," including,
as the statute says, because they lacked
jurisdiction or did not yet hold office. Ibid.
(emphasis added). Losing an election would
be another such reason. See O'Donnell, 471
N.J. Super. at 373, 273 A.3d 458.

Regardless of the reason, the
provision [***20] makes plain that a person's
inability to act and fulfill a promise is not a
defense. In other words, if bribe recipients
cannot deliver on a promise, the no-defense
provision [**708] does not let them off the
hook. As the Appellate Division observed, "it
behooves neither party to the corrupt bargain
that the person to be influenced ‘'was not
gualified to act." " Id. 471 N.J. Super. at 365,
273 A.3d 458.

Defendant also contends that the no-defense
provision applies only to the individual who
offers or pays a bribe. The text, however, does
not say that. And commentary in the Model
Penal Code, which we discuss later, supports
the opposite conclusion.

For all of those reasons, we conclude that the
plain language of the bribery statute
encompasses candidates for office as well as
elected officials.

B.

The bribery statute's history, relevant caselaw,
and commentary confirm that the law extends
to candidates.

[*75] 1.
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The current bribery statute has its roots in the
common law of bribery. More than 150 years
ago, the State Supreme Court under the 1844
Constitution outlined the broad reach of the
common law offense. In State v. Ellis, the court
addressed an offer of $50 to a member of the
common council of Jersey City to approve an
application to "lay [***21] a railroad track
along one of the public streets.” 33 N.J.L. 102,
103 (Sup. Ct. 1868). The court denied the
defendant's motion to quash the indictment. Id.
at 107.

The court acknowledged older authority that
the common law offense could "only be
predicated [on] a reward given to a judge or
[an]other  official concerned in  the
administration of justice." Id. at 103. The court
instead adopted a "broader doctrine” that an
"offer of anything of value in corrupt payment
or reward for any official act, legislative,
executive, or judicial," is an offense at common
law. Id. at 103-04, 106-07.

The court rejected the argument that, if the
recipient of a bribe lacks jurisdiction to act, no
offense has occurred. Id. at 105. As the court
explained, "[tlhe offence is complete when an
offer of reward is made to influence the vote or
action of the official. It need not be averred . . .
that the official, or the body of which he was a
member, had authority by law to do the thing
sought to be accomplished." Ibid.

Ellis also pointed to the reciprocal nature of
common law bribery. The court observed that
if "it was no crime for the defendant to offer, it
would have been no crime for the councilman
to accept the bribe." Id. at 104. The Final
Report of the New Jersey Criminal Law
Revision Commission [***22] reinforced that
notion: "The offense is reciprocal: whenever it
IS a crime to receive a bribe it is a crime to
tender one.” 2 N.J. Penal Code: Final Report8
2C:27-2 at 263 (Crim. L. Revision Comm'n
1971) (citation omitted).

The Appellate Division affirmed the broad
reach of the bribery law in Ferro, 128 N.J.
Super. at 359-60, 320 A.2d 177. In that case,
[*76] the court interpreted N.J.S.A. 2A:93-6,
the predecessor of today's statute. The prior
version of the law, like the current statute,
applied to "[a]ny person" who gave or received
a bribe. See id. 128 N.J. Super. at 357, 320
A.2d 177 (quoting N.J.S.A. 2A:93-6). The court
found that "any person” could not be
interpreted "to mean any governmental
official,” which would require adding limiting
language to the statute. Id. 128 N.J. Super. at
358, 320 A.2d 177. Under the statute, instead,
"the bribe must be directed towards official
action." Ibid. As the court explained, "the
recipient of the bribe[ ] must only have or
create an understanding with the briber that he
can influence matters in connection with an
official duty." Ibid. Whether the recipient "is
capable of actually [**709] effecting such an
act is irrelevant.” Ibid. The court therefore held
it was "not necessary to a conviction" under
the prior statute "that the person charged with
giving or receiving the payment be a public
official.” 1d. 128 N.J. Super. at 362, 320 A.2d
177.

The Appellate Division reached the same
conclusion [***23] in a case that interpreted
the current statute. In Schenkolewski, the court
held that "neither the offeror nor the recipient
of [a] bribe need be a public official to prove
bribery" under N.J.S.A. 2C:27-2. 301 N.J.
Super. at 138, 693 A.2d 1173.

The case involved a payment "to secure the
necessary government approval for" a
development project. Id. 301 N.J. Super. at
121, 126-27, 693 A.2d 1173. The project
depended on the transfer of a parcel of land,
which only the township committee could
approve. Id. 301 N.J. Super. at 123, 693 A.2d
1173. A proponent of the project "paid
$500,000 to a private religious school of which
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the [defendant] was the principal in exchange
for the promise that the [defendant] would use
his influence to have [the] town council
approve the sale of land for the project." Id.
301 N.J. Super. at 121, 693 A.2d 1173.
Although the defendant was active in other
aspects of local government as chair of the
zoning board and as a liaison to the mayor, he
was not on the township committee. Id. 301
N.J. Super. at 122, 693 A.2d 1173.

The Appellate Division concluded there was
ample evidence to support an indictment for
bribery. 1d. 301 N.J. Super. at 122, 150, 693
A.2d 1173. The court explained that, under
N.J.S.A. 2C:27-2, "it is sufficient if [*77] the
recipient created the understanding with the
briber that he could influence matters in
connection with an official duty, whether or not
he was capable of actually effecting such an
act." Id. 301 N.J. Super. at 138-39, 693 A.2d
1173.

2.

Because N.J.S.A. 2C:27-2 is modeled [***24]
after the Model Penal Code (MPC or Code),
courts can also look to the Code and its
commentary to interpret the meaning of the
statute. Robinson, 217 N.J. at 606, 92 A.3d
656; see also Cannel, N.J. Crim. Code
Annotated, cmt. 1 on N.J.S.A. 2C:27-2 (2023)
(noting that New Jersey's bribery statute is
"based on MPC 240.1" with some
modifications, including the addition of
subsection (d)).

The Code's model offense for bribery can be
found at section 240.1. The Commentary for
that section expressly states the model offense
extends to candidates. Comment 5(b)
preliminarily notes that the "Code contains no
special provision relating to campaign
contributions."® MPC & Commentaries § 240.1

3Defendant does not argue that the conduct alleged here

cmt. 5(b) at 27 (Am. L. Inst. 1980). In that
context, the Commentary explains, "a person
may be convicted of bribery for offering a
campaign contribution, and a candidate may
be guilty of bribery for receiving such a
contribution, if the other requirements of the
offense are met." Ibid. (emphasis added). The
Commentary draws no distinction between
incumbents and candidates, or between
candidates who win and lose.

The phrase "other requirements"” refers to the
law's other elements. See ibid. With that in
mind, the Commentary adds, "there seems to
be no better way to put the question than to
ask whether the payment was offered or
received ‘'as consideration for' official
action [***25] to be taken by the candidate
after election.” lbid. (emphases added). [*78]
In short, the Model Penal Code reveals that
the bribery statute was meant to apply to
candidates.

[**710] Defendant also contends that the no-
defense provision in the statute applies only to
bribe givers, not recipients. If that were the
case, a person who received a bribe but was
not qualified to act could arguably have a
defense to a charge of bribery. As discussed
earlier, defendant's position is not consistent
with the language of the provision. In addition,
the Model Penal Code makes clear the
provision applies to those who give as well as
those who receive bribes.

The no-defense provision in the Code and the
state's bribery statute are identical. We repeat
it now for convenience: "It is no defense to
prosecution under this section that a person
whom the actor sought to influence was not
gualified to act in the desired way whether
because he had not yet assumed office, or

implicates campaign finance laws. The relationship between
such laws and the bribery statute is not before the Court in this
appeal.
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lacked jurisdiction, or for any other reason.”
MPC § 240.1 at 4; N.J.S.A. 2C:27-2. As the
Commentary explains,

[tlhe language of the preclusion may seem
to be worded so that literally it would apply
only where the defendant was the person
who sought to influence the official
conduct [***26] of another. It is intended,
however, to apply with equal force where
the defendant is a public official who
solicits or accepts a bribe.*

[MPC 8§ 240.1 cmt. 9 at 37 (emphasis
added).]

The drafting history of the no-defense clause
offers additional support for the same
conclusion. An earlier draft of the Code had
separate subsections for giving and taking
bribes, and the no-defense provision applied
only to the former. MPC § 208.10 at 102
(Tentative Draft No. 8, 1958); MPC § 240.1 at
196 (Proposed Official Draft, 1962). The final
version merged the sections for giving and
taking bribes, which the no-defense provision
follows.

As a result, to the extent the no-defense
provision plays a role in this appeal, it does not
help defendant.

[*79] 3.

Unlike the Federal District Court in Manzo, we
do not give weight to the model jury charges
for bribery to interpret the meaning of N.J.S.A.
2C:27-2. See Manzo, 851 F. Supp. 2d at 824.

The model charges include the no-defense
provision in the charge for bribe givers but not

4Manzo acknowledged the quoted language in the Model
Penal Code but nonetheless concluded that the no-defense
provision applies only to bribe givers. 851 F. Supp. 2d at 812,
818 n.9, 824.

the one for bribe recipients. Model Jury
Charges (Criminal), "Bribery in Official and
Political Matters (Bribe Giver) (N.J.S.A. 2C:27-
2)," at 2 (rev. Feb. 14, 2011); Model Jury
Charges (Criminal), "Bribery in Official and
Political Matters (Bribe Recipient) (N.J.S.A.
2C:27-2)," at 2 (rev. Feb. 14, 2011).

Model jury charges are crafted by a committee
of skilled lawyers and judges who volunteer
their time. Trial judges are strongly [***27]
encouraged to follow the charges when they
instruct a jury. State v. R.B., 183 N.J. 308,
325, 873 A.2d 511 (2005). But the model
charges are not binding statements of law. In
general, because of practical limitations, this
Court does not evaluate model jury charges
other than when they are reviewed as part of
an appeal. See, e.g., State v. Bailey, 231 N.J.
474, 488-89, 491, 176 A.3d 800 (2018)
(directing the Committee on Model Jury
Charges to correct an instruction); State v.
Smith, 197 N.J. 325, 338-39, 963 A.2d 281
(2009) (same). We respectfully ask the
Committee to revise the model charge to
conform to this opinion.

[*711] C.

Defendant also contends that efforts to amend
the bribery statute during the past decade
inform the meaning of the original law. As a
general rule, however, courts do not rely on
unsuccessful attempts to amend a statute in
order to interpret it. The reason is simple: "A
bill can be proposed for any number of
reasons, and it can be rejected for just as
many others.” Solid Waste Agency v. U.S.
Army Corps of Eng'rs, 531 U.S. 159, 170, 121
S. Ct. 675, 148 L. Ed. 2d 576 (2001).

"Legislative inaction is 'a weak reed upon
which to lean' " to determine the meaning of a
law enacted years before. Investors [*80]
Bank v. Torres, 243 N.J. 25, 46, 233 A.3d 424
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(2020) (quoting Amerada Hess Corp. v. Dir.,
Div. of Tax'n, 107 N.J. 307, 322, 526 A.2d
1029 (1987), quoting, in turn, 2A Sutherland
Statutory Construction § 49.10 (4th ed. 1984)).
The same is true for pending legislation that
may never be adopted. State v. Gomes, 253
N.J. 6, 33, 288 A.3d 825 (2023) (citing
Johnson v. Roselle EZ Quick, LLC, 226 N.J.
370, 389, 143 A.3d 254 (2016)).

Defendant focuses on legislative activity
following the United States District Court's
opinion [***28] in Manzo. In that 2012
decision, the court found the statute did not
extend to candidates for office who are not
elected. 851 F. Supp. 2d at 811.

Afterward, legislators introduced various bills
that would have expanded the definition of
"public servant." See A. 2747 (2012); A. 1223
(2014); A. 1292 (2016); A. 3799 (2018); A. 439
(2020). The proposed amendments added the
phrases "a candidate for public office” and
"any person elected but who has not yet
assumed office” to that definition. Ibid. More
recently, the Legislature enacted a bill to
achieve the same result, which the Governor
conditionally vetoed. See A. 2472 (2022). In a
written statement, the Governor agreed with
the Appellate Division's ruling in this matter but
recommended additional language "to
strengthen the bribery law [and] even more
definitively foreclose the possibility of an
incorrect interpretation.” Governor's
Conditional Veto Statement to A. 2472 2 (May
9, 2022).

The current law was enacted in 1978 and
amended in 1979. L. 1978, c. 95; L. 1979, c.
178, 8§ 48; see also Cannel, cmt. 1 on N.J.S.A.
2C:27-2. 1t is not possible to determine the
Legislature's intent at that time from efforts
taken decades later. Some current officials,
like the Governor, may have been convinced
that the current law covers candidates; [***29]
others may have thought it does not; and yet

others might not have been able to agree on
what, if any, changes were needed.

Since the Governor's conditional veto, the
Legislature has not passed a new bill. See
United States v. Streidel, 329 Md. 533, 620
A.2d 905, 914 n.12 (Md. 1993) (noting the

Legislature "might well wait [*81] for an
authoritative interpretation [by the State's
highest court] before reacting to an

interpretation [by an intermediate state court]
or by the United States District Court"). In any
event, recent, unsuccessful efforts to amend
the bribery statute cannot reveal what the
Legislature intended when it passed the law.

V.

We turn next to defendant's argument that the
rule of lenity should apply.

Courts must strictly construe criminal statutes.
State v. Shelley, 205 N.J. 320, 328, 15 A.3d
818 (2011). Under the rule of Ilenity,
ambiguities that "cannot be resolved by
analysis of the relevant text and the use of
extrinsic aids, . . . [must] be resolved in favor
of the defendant.” State [**712] v. Regis, 208
N.J. 439, 451, 32 A.3d 1109 (2011). The rule
should be applied only if "the statute still
remains ambiguous" “after reviewing all
sources of legislative intent." State v. D.A., 191
N.J. 158, 165, 923 A.2d 217 (2007) (quoting 3
Sutherland, § 59.3).

The United States District Court's ruling in
Manzo is not a basis to invoke the rule of

lenity. The rule does not apply "simply
because there are competing judicial
interpretations  of  the [***30] statutory

language, in New Jersey or elsewhere." Regis,
208 N.J. at 452, 32 A.3d 1109. Moreover, on
guestions that involve state constitutional and
statutory law, this Court looks to federal district
court opinions for their persuasive reasoning,
but their conclusions are not binding authority.
See Dewey v. R.J. Reynolds Tobacco Co.,
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121 N.J. 69, 79-80, 577 A.2d 1239 (1990); see
also Pac. Emps. Ins. Co. v. Global Reins.
Corp. of Am., 693 F.3d 417, 433 (3d Cir. 2012)
("In the absence of a controlling opinion from a
state's highest court on an issue of state law,"
federal courts "predict how that court would
decide the issue.").

Because we find the language of the bribery
statute applies to candidates for office and is
not ambiguous, even without resort to other
relevant sources, the rule of lenity does not

apply.

[*82] V.

Finally, we briefly address two related
constitutional arguments. Defendant contends
that, if the bribery statute is read to encompass
unelected candidates, the law would violate his
due process rights and the prohibition against
ex post facto laws. We do not agree.

An act of the Legislature is entitled to "a strong
presumption of validity" and " 'will not be ruled
void unless its repugnancy to the Constitution
Is clear beyond a reasonable doubt.' " State v.
Smith, 251 N.J. 244, 263, 276 A.3d 1114
(2022) (quoting State v. Lenihan, 219 N.J. 251,
266, 98 A.3d 533 (2014)). But a statute that "is
S0 vague that persons 'of common intelligence
must necessarily guess at its meaning'
"[***31] violates due process and is void.
Lenihan, 219 N.J. at 267, 98 A.3d 533 (quoting
Hamilton Amusement Ctr. v. Verniero, 156
N.J. 254, 279-80, 716 A.2d 1137 (1998)).

The Due Process Clause of the Fourteenth
Amendment to the Federal Constitution
guarantees that no "State [shall] deprive any
person of life, liberty, or property, without due
process of law." U.S. Const. amend. XIV, § 1.
Article |, Paragraph 1 of the State Constitution
embraces the same guarantee. State V.
Njango, 247 N.J. 533, 548, 255 A.3d 1164

(2021); see also Jamgochian v. State Parole
Bd., 196 N.J. 222, 239, 952 A.2d 1060 (2008).

Embedded in that fundamental requirement is
a basic principle: people are entitled to know in
advance whether their conduct is lawful or
criminal. United States v. Lanier, 520 U.S. 259,
266-67, 117 S. Ct. 1219, 137 L. Ed. 2d 432
(1997); State v. Pomianek, 221 N.J. 66, 85,
110 A.3d 841 (2015). Vague laws not only
deprive individuals of adequate notice, but
they may also result in "arbitrary and erratic
enforcement.” Town Tobacconist V.
Kimmelman, 94 N.J. 85, 118, 462 A.2d 573
(1983).

On the other hand, due process is satisfied
when "ordinary people can understand what
conduct is prohibited,” and when [*83] the
offense is defined "in a manner that does not
encourage arbitrary and discriminatory
enforcement.” McDonnell v. United States, 579
U.S. 550, 576, 136 S. Ct. 2355, 195 L. Ed. 2d
639 (2016) (quoting Skilling v. United States,
561 U.S. 358, 402-03, 130 S. Ct. 2896, 177 L.
Ed. 2d 619 (2010)); see also Lenihan, 219 N.J.
at 268, [**713] 98 A.3d 533 (rejecting a
vagueness claim because "[a] person ‘of
common intelligence' should understand that"
the conduct fell "within the statute's scope”
(quoting Hamilton Amusement Ctr., 156 N.J. at
279-80, 716 A.2d 1137)).

For the reasons outlined above, we find that
the bribery statute provides sufficient notice
that no person -- candidate or incumbent --
may accept unauthorized benefits "as
consideration for the performance of official
duties." See N.J.S.A. 2C:27-2(d). The law
plainly states it is no defense that someone in
defendant's position was [***32] not yet
qualified to act. N.J.S.A. 2C:27-2. And ordinary
people can understand that New Jersey's
bribery statute does not allow them to accept a
bag of cash in exchange for promising a future
appointment to a city post.

Page 13 of 14
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The Federal and State Constitutions also
forbid the enactment of ex post facto laws. See
U.S. Const. art. I, 8§ 10, cl. 1; N.J. Const. art.
IV, 8 7, 1 3. Ex post facto laws have two
components: they "apply to events occurring
before  [their] enactment”; and they
"disadvantage the offender affected by" the
law. State v. Bailey, 251 N.J. 101, 122, 276
A.3d 124 (2022) (quoting State v. Hester, 233
N.J. 381, 392, 186 A.3d 236 (2018)); see also
Bouie v. Columbia, 378 U.S. 347, 354, 84 S.
Ct. 1697, 12 L. Ed. 2d 894 (1964) ("An ex post
facto law . . . 'makes an action done before the
passing of the law, and which was innocent
when done, criminal; and punishes such
action." " (quoting Calder v. Bull, 3 U.S. (3
Dall.) 386, 390, 1 L. Ed. 648 (1798))). The
restriction against such laws ensures that
individuals have "fair warning of" the effect of a
statute and can "rely on [its] meaning until" it is
"explicitly changed.” Bailey, 251 N.J. at 122,
276 A.3d 124 (quoting Weaver v. Graham, 450
U.S. 24, 28-29, 101 S. Ct. 960, 67 L. Ed. 2d 17
(1981)).

[*84] Court rulings, like legislative
enactments, can violate the ban on ex post
facto laws. Bouie, 378 U.S. at 354, 84 S. Ct.
1697. A violation occurs when "a judicial
construction of a criminal statute is
‘'unexpected and indefensible by reference to
the law which had been expressed prior to the
conduct in issue.' " Ibid. (citation omitted). "[A]n
unforeseeable judicial enlargement of a
criminal statute, applied retroactively, [***33]
operates precisely like an ex post facto law . . .
1d. at 353, 84 S. Ct. 1697.

The construction of the bribery statute outlined
above is not unexpected or indefensible; it
flows from the plain language of the statute
and is consistent with prior decisions by the
Appellate Division and commentary to the
Model Penal Code. For the same reasons, the
Court's interpretation of the statute does not

represent an expansion of the law's reach.

Applying the bribery statute to defendant
therefore does not violate his due process
rights or the bar on ex post facto laws.

VI.

For the reasons outlined above, we affirm the
judgment of the Appellate Division. We
reinstate defendant's indictment and remand
the case to the trial court for further
proceedings.

JUSTICES PATTERSON,
PIERRE-LOUIS, WAINER APTER, and
FASCIALE and JUDGE SABATINO
(temporarily assigned) join in CHIEF JUSTICE
RABNER's opinion.

SOLOMON,

End of Document
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In late 2017, Matthew O'Donnell, then an attorney-at-law, began cooperating with the State in various public
corruption investigations after investigators confronted him with evidence of his own criminal conduct. Through April
2018, the State held several proffer sessions with O'Donnell, during which he offered information about several
people, including Windish and Cesaro. O'Donnell did not mention Thomas, but generally discussed politicians in
Hudson County and Jersey City . He claimed he had obtained contracts in Jersey City using straw contributions.

In June 2018, O'Donnell entered an agreement to plead guilty to one count of second-degree conspiracy to commit
misconduct by a corporate official, N.J.S.A. 2C:5-2 and N.J.S.A. 2C:21-9(c). In exchange, the State agreed to "not
prosecute [O'Donnell] for any other heretofore disclosed activities in connection with any and all unlawful political
contributions made by [O'Donnell] or his coconspirators on behalf of [O'Donnell]." O'Donnell agreed to pay
restitution, and the State agreed to recommend an eight-year prison sentence.

On February 27, 2019, the New Jersey [*3] Office of the Attorney General, Division of Criminal Justice (DCJ)
Deputy Bureau Chief Jeffrey Manis, authorized a consensual intercept of O'Donnell's communications for a period
of thirty days. The targets included one named individual, whose name was redacted "as yet unidentified
individuals."

On the same date, a recording was made of O'Donnell's communications at a political fundraiser at a Bayonne
restaurant. Among the conversations intercepted was one O'Donnell had with Thomas, in which Thomas
expressed his gratitude to O'Donnell "because you're one of the first guys that came out." O'Donnell responded:
"Remember, I'm always here for you" and offered to help Thomas "build a war chest" for the November election.
Both men subsequently messaged each other and agreed to meet on May 1, 2019.

In discovery, the State provided Thomas with documents pertaining to the February 2019 conversation. The
discovery transmittal letter noted the documents were redacted to the extent they contained information "related to
a confidential investigation that did not result in any criminal charges against any third-parties."

Deputy Chief Manis signed additional authorizations for consensual intercepts [*4] on April 30 and May 29, 2019.
Acting counsel, Anthony Picione, AAG, also signed authorizations on June 28, July 27, and August 26, 2019. On
each of these forms, the targets are identified as Thomas "and as yet unidentified individuals."

On July 29, 2019, after Thomas was recorded meeting with O'Donnell and receiving cash from him, investigators
stopped Thomas, who then gave them a statement. Thomas told police he "reached out" to O'Donnell and asked
for "some financial help" because he was "having some personal difficulty,” and O'Donnell "said he'd help [Thomas]
out." Thomas was introduced to O'Donnell in 2016, during a time when he was looking for a lawyer for his
campaign. However, he had not seen O'Donnell for years, until meeting him at an event in February or March of
2019. Thomas contacted O'Donnell because he had known him "for many years." Although they "don't have any
business relationships,” they had a "long relationship," and Thomas "trusted" and "look[ed] up to [him] because of
the counsel that he ha [d] given" Thomas.

Thomas admitted to taking cash from O'Donnell, which he claimed was a loan. Although he was a "little hesitant"
about taking the cash, he trusted O'Donnell's [*5] judgment because O'Donnell was a lawyer and "a respectable
man." Thomas "didn't think that [O'Donnell] was doing anything illegal® because he thought "the guy knows
probably what he's doing."

Thomas admitted O'Donnell asked him for a position as counsel to the Jersey City Board of Education (JCBOE),
but Thomas responded, "that's not possible." He claimed this occurred during "stand alone conversations"
unrelated to money, and O'Donnell's request was not a quid pro quo. Before there was ever any transaction,
Thomas sought O'Donnell's help on JCBOE's real estate projects. O'Donnell declined Thomas's request to serve
as an appraiser but accepted his request for legal services regarding a request for proposals involving the JCBOE.
Thomas claimed he would never have contacted O'Donnell if he knew he "was caught up with other things."

In January 2021, the State presented its cases against Thomas, Cesaro, and Windish to a state grand jury. A DCJ
detective from the Office of Public Integrity and Accountability testified for the State.
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The detective explained the State had conducted a criminal investigation into O'Donnell and his law firm. In late
2017, investigators confronted O'Donnell with [*6] the evidence against him and he agreed to become a
cooperating witness, including wearing a recording device while interacting with individuals who had sought
financial assistance from him in the past.

O'Donnell advised investigators that one such individual was Windish, who was first elected to the Mount Arlington
Borough Council in 2010, the same year O'Donnell was retained as the borough's attorney. O'Donnell's contract
with the borough was renewed on an annual basis.

In 2018, Windish was running for reelection. O'Donnell told investigators that Windish had approached him for a
$7,000 donation for his campaign. On May 1, 2018, O'Donnell recorded a conversation in which Windish said he
needed "seven." On May 4, 2018, in a recorded communication, Windish repeated he needed $7,000. When
Windish mentioned that he did not know how he would ever repay O'Donnell, O'Donnell responded by asking
Windish to promise that O'Donnell would "always be [Windish's blJorough [a]ttorney." O'Donnell said this was the
"only quid pro quo" and Windish responded: "You'll always be most definitely, leave no doubt in your mind." Windish
also said O'Donnell would always have his support. In a May 10, 2018, recorded [*7] conversation, Windish again
confirmed his request for $7,000.

Windish and O'Donnell met in person on May 14, 2018. The meeting was recorded. O'Donnell gave Windish an
envelope with $7,000 in cash. O'Donnell again asked Windish to commit to backing him as borough attorney, and
Windish responded: "You got it."

O'Donnell reported to investigators that at a political fundraiser in January 2018, Cesaro, a Morris County
Commissioner, asked for his financial assistance. In exchange, Cesaro offered to secure more work for O'Donnell
in Morris County. The State began to record conversations between both men.

In a recorded conversation on April 20, 2018, Cesaro agreed to support O'Donnell as tax counsel in exchange for
money. In a recorded conversation on May 1, 2018, Cesaro repeated his support. O'Donnell said he wanted to be
tax counsel for Parsippany Township, and Cesaro promised to support him for the position in exchange for
O'Donnell providing Cesaro with financial assistance for his reelection campaign.

On May 7, 2018, during a recorded conversation, Cesaro and O'Donnell agreed to meet the following day. The pair
met on May 8, 2018, and O'Donnell was recorded giving Cesaro an envelope with [*8] $10,000 in cash and five
checks totaling $2,350 in campaign contributions. O'Donnell reiterated he wanted tax work, and asked Cesaro to
"open doors" for him and speak with county counsel about the issue. Cesaro agreed.

The following day, in a recorded communication, Cesaro expressed that he wanted to return the cash to O'Donnell
because he preferred the money to come through straw donors. Both men met on May 11, 2018, and Cesaro
returned the cash to O'Donnell. Then they discussed the use of straw donors. O'Donnell said he would try to get
additional straw donor checks to Cesaro by May 21, 2018.

On May 19, 2018, O'Donnell attended a fundraiser for Cesaro. He was recorded providing Cesaro with: $4,800 in
cash; two checks of $2,600 each drawn on undercover accounts funded by the State; a third check for $150 from
O'Donnell's firm; and New Jersey Law Enforcement Election Commission (ELEC) forms filled out for each check.
O'Donnell told Cesaro the checks for $2,600 were from straw donors. When Cesaro later filed the ELEC reports, he
reported both straw donor checks received from O'Donnell.

The detective's grand jury testimony concluded with the evidence against Thomas. O'Donnell told
investigators [*9] he first met Thomas in 2016, when Thomas was running for a JCBOE seat. At that time,
Thomas asked O'Donnell for a $10,000 cash donation, but O'Donnell never gave him the money.

On February 27, 2019, O'Donnell spoke with Thomas at a political event. During the recorded conversation, they
briefly discussed Thomas's upcoming campaign for reelection to the JCBOE, and O'Donnell asked Thomas to call
him.
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Over the next few months, O'Donnell and Thomas exchanged several telephone calls, and on May 1, 2019, they
met at a diner. Thomas was recorded telling O'Donnell that he wanted to raise "about 100" for the JCBOE election,
and "150" for an anticipated run for Jersey City Council. O'Donnell informed Thomas he had "a tremendous amount
of . . . financial resources," and asked Thomas "how much do you really think . . . what do you expect from me?
What do you want?" Thomas responded he wanted O'Donnell's help in raising "somewhere between [thirty-five]
and [forty-five]" for the JCBOE election but would need "a larger lift from [O'Donnell for the council race.] Maybe
[seventy-five] or so, that is what | am looking for. | have a good network . . . but if you can help me raise [thirty] to
[forty percent], [*10] that will take a lot of pressure off of me."

Both men met again on June 3, 2019. During this recorded conversation, O'Donnell referred to their prior
conversation, in which Thomas had asked him "to raise [thirty-five]." O'Donnell responded he could get that sum
within a week. Thomas said "Okay/[,]" and O'Donnell then said: "So when the time comes . . . this is all I'm asking. |
just want you to consider me as [s]pecial [c]ounsel to the [b]oard. That's all I'm asking." Thomas responded
"Done[,]" and added: "I will tell you how | will bring you on. | bring you on as [s]pecial [c]Jounsel for [the] [r]eal
[e]state [a]dvisor." When O'Donnell complimented Thomas on the idea, Thomas responded: "Yeah, nobody
questions anything . . . nobody questions all that stuff."

On June 7, 2019, O'Donnell had a recorded telephone call with Thomas. They discussed a meeting with the
JCBOE business administrator because Thomas wanted O'Donnell to start on appraisal work for several JCBOE
properties.

The pair met again on June 17, 2019. During the recorded meeting, they discussed the BOE having hired O'Donnell
to provide appraisal services for several buildings. O'Donnell then handed Thomas an envelope containing [*11]
$10,000. O'Donnell remarked "I thank you for coming through. | have never got a job this quickly." Later the same
evening, O'Donnell had a recorded phone conversation with Thomas, in which Thomas confirmed the business
administrator would contact O'Donnell regarding the property appraisals.

On July 11, 2019, O'Donnell had a recorded phone conversation with Thomas, during which the two agreed to
meet in person on July 29. Thomas asked O'Donnell to bring the balance of the amount originally requested. The
pair met on July 29, and O'Donnell was recorded giving Thomas an envelope containing $25,000 in cash. As
Thomas took the envelope, he said: "Thanks Matt, | appreciate it." Investigators subsequently stopped Thomas.

Windish was indicted on: second-degree official misconduct, N.J.S.A. 2C:30-2; second-degree bribery in official and
political matters, N.J.S.A. 2C:27-2; and second-degree acceptance or receipt of an unlawful benefit by a public
servant for official behavior, N.J.S.A. 2C:27-10(a). Cesaro was separately indicted on: second-degree official
misconduct, N.J.S.A. 2C:30-2; second-degree bribery in official and political matters, N.J.S.A. 2C:27-2; second-
degree acceptance or receipt of an unlawful benefit by a public servant for official behavior, N.J.S.A. 2C:27-10(a);
third-degree tampering [*12] with public records or information, N.J.S.A. 2C:28-7(a)(2); fourth-degree falsifying or
tampering with records, N.J.S.A. 2C:21-4(a); and fourth-degree concealment or misrepresentation of contributions
or expenditures, N.J.S.A. 19:44A-21(b). Thomas was separately indicted on: second-degree official misconduct,
N.J.S.A. 2C:30-2; second-degree pattern of official misconduct, N.J.S.A. 2C:30-7(a); second-degree bribery in
official and political matters, N.J.S.A. 2C:27-2; and third-degree acceptance or receipt of an unlawful benefit by a
public servant for official behavior, N.J.S.A. 2C:27-10(a).

In October 2021, O'Donnell entered a second plea agreement, which contained a broader agreement not to
prosecute. This agreement also required he pay restitution.

Following the indictments, there were several discovery disputes . Thomas's counsel demanded: "[a]ll discovery
relating to investigations initiated by the State involving . . . O'Donnell as a cooperating witness for the State
regardless if they resulted in criminal charges or not;" "[t]o the extent not all crimes of . . . O'Donnell or O'Donnell
McCord"! are reflected in documents possessed by the State, provide a list of all crime(s) believed to have been
committed by . . . O'Donnell or O'Donnell McCord[,] which the State has agreed to not prosecute;" and "all

1This is the name of O'Donnell's former law firm.


https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BNR1-6F13-04G6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BNR1-6F13-04DP-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BNR1-6F13-04F0-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BNR1-6F13-04G6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BNR1-6F13-04DP-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BNR1-6F13-04F0-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BNR1-6F13-04FH-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BNR1-6F13-0488-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-C0J1-6F13-045K-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BNR1-6F13-04G6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BNR1-6F13-04GC-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BNR1-6F13-04DP-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BNR1-6F13-04F0-00000-00&context=1530671

Page 5 of 11
2025 N.J. Super. Unpub. LEXIS 69, *12

information [*13] presented to . . . [Deputy Chief] Manis, which led to the signing of the consensual intercept forms
dated April 30th, May 29th, June 28th, July 27th and August 26[], 2019."

In response, the State cited State v. Hernandez, 225 N.J. 451, 139 A.3d 46 (2016) in support of its position that
Thomas did not have the right to discovery of files in unrelated cases involving the same cooperating witness. It
asserted there were "no nonprivileged documents" responsive to Thomas's "request for 'a list of all crime(s)
believed to have been committed by . . . O'Donnell or O'Donnell McCord in which the State has agreed to not
prosecute.” The State's privilege log showed only one document withheld on the grounds of privilege. It represented
it had produced all non-privileged documents responsive to Thomas's request for the information presented to
Deputy Chief Manis, leading to his authorization of the consensual intercepts.

In June 2023, Thomas made an omnibus discovery motion. He argued he had an attorney-client relationship with
O'Donnell in 2016, which the State had exploited in its investigation. Thomas claimed the State prosecuted him in
retaliation for a litigation the JCBOE filed against the State on April 29, 2019.

In relevant part, Thomas sought [*14] an order compelling the State to provide:
1. ... any and all documentation and information that were reviewed by Deputy Chief . . . Manis and formed
the basis for the issuance of the [clonsensual [iintercept [f] orms dated February 27, 2019, April 30, 2019, May
29, 2019, June 28, 2019, July 27, 2019 and August 26, 2019;

3. ... any and all documents relating to their criminal investigations involving . . . O'Donnell, whether or not
resulting in criminal charges, which are to be produced pursuant to a [p]rotective [o]rder or in camera review by
the [c]ourt; [and]

4. ... alist of all the crimes committed by . . . O'Donnell, the identification of the victims related thereto, and the
amounts of restitution as identified in the plea agreements . . ..

Along with Thomas's motion, the motion judge also heard the State's motion to quash a subpoena that had been
served on O'Donnell's law firm.

On July 24, 2023, the judge issued an order, which denied the State's motion to quash the subpoena, and granted
in part and denied in part Thomas's motion. The judge ordered the State to provide:

a) . .. any and all documentation and information that were reviewed by Deputy Chief . . . Manis[,] [*15] which
formed the basis for the issuance of the [cJonsensual [i]ntercept [f] orms dated February 27, 2019, April 30,
2019, May 29, 2019, June 28, 2019, July 27, 2019 and August 26, 2019;
b) . . . any and all documents relating to their criminal investigations involving . . . O'Donnell, whether or not
resulting in criminal charges, pursuant to a [p]rotective [o]rder; [and]
c) ... alist of all the crimes committed by . . . O'Donnell, the identification of the victims related thereto, and the
amounts of restitution . . . .

In August 2023, Cesaro and Windish joined in the request for all documentation reviewed by Deputy Chief Manis.

The State moved for reconsideration. It noted the information it obtained from the August 23 and 24, 2023
interviews of O'Donnell, in which O'Donnell stated he never had an attorney-client relationship with Thomas or
Cesaro, or their campaigns, but his firm had represented Windish personally in three separate matters. The motion
judge denied the motion on October 2, 2023.

The State moved for leave to appeal and asked the motion judge to stay parts (b) and (c) of the July 2023 order. On
November 8, 2023, the motion judge ruled the July 24, 2023 order applied to [*16] all three defendants. He stayed
parts (b) and (c) pending appeal but ordered that pending appeal the parties must comply with part (a).

On January 9, 2024, the State wrote to the motion judge and advised there were no additional responsive
documents with respect to part (a) of the July 2023 order. The State identified the documents already produced,
which contained "[t]he foundational knowledge that Deputy Chief . . . Manis had when he issued the consensual
intercept forms." "Deputy Chief Manis also relied upon information he received through verbal updates and
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conversations [,]" but " [a]ny factual information learned by Deputy Chief Manis through those verbal updates and
conversations is reflected in the investigation reports . . ., which have already [been] produced to the defense.”

The State raises the following points on appeal:

POINT |
ORDERING THE STATE TO PRODUCE AN INTERNAL PROSECUTION MEMORANDUM VIOLATES BOTH
WORK PRODUCT AND DELIBERATIVE-PROCESS PRIVILEGES.

POINT Il
ORDERING PRODUCTION OF CASE FILES OF UNRELATED INVESTIGATIONS FOR IN CAMERA
REVIEW CONFLICTS WITH NEW JERSEY SUPREME COURT PRECEDENT.

POINT 1l

DEFENDANTS HAVE NO BASIS TO OBTAIN FURTHER DISCOVERY REGARDING THE
CONSENSUAL [*17] INTERCEPTS.

We "generally defer to a trial court's disposition of discovery matters unless the court has abused its discretion or its
determination is based on a mistaken understanding of the applicable law." State v. Ramirez, 252 N.J. 277, 298,
284 A.3d 839 (2022) (quoting State v. Brown, 236 N.J. 497, 521, 201 A.3d 77 (2019)). "A trial court can abuse its
discretion 'by failing to consider all relevant factors.' [We] . . . will set aside or modify such decisions if they do not
comport with the applicable law or do not give sufficient regard to pertinent considerations.” Ibid. (internal citation
omitted).

"As codified in Rule 3:13-3, New Jersey has a tradition of what is often described as an 'open file' model of

reciprocal pretrial criminal discovery. . . . Thus, criminal defendants are 'entitled to broad discovery' because it

‘advances the quest for truth.” Id. at 295 (quoting State v. Scoles, 214 N.J. 236, 252, 69 A.3d 559 (2013))
Nevertheless, despite a criminal defendant's general and automatic right to "broad discovery,” . . . "criminal
discovery has its limits." . . . Defendants are not permitted to conduct a “fishing expedition,” or "transform the
discovery process into an unfocused, haphazard search for evidence." Hence, information must be shown to
be relevant to the issues in the case in order to be subject to disclosure.

[Id. at 296 (internal citations omitted).] [*18]
Relevant information has "a tendency in reason to prove or disprove [a] fact of consequence to the determination of
the action[,]" State v. Gilchrist, 381 N.J. Super. 138, 146, 885 A.2d 29 (App. Div. 2005) (quoting N.J.R.E. 401), or
lead to the discovery of relevant evidence. See State v. Ballard, 331 N.J. Super. 529, 538, 752 A.2d 735 (App. Div.

2000).

The State is duty bound to disclose evidence potentially favorable to the defense. Brady v. Maryland, 373 U.S. 83,
87,83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963). The evidence need not be directly exculpatory if it has value for
impeachment purposes. State v. Nash, 212 N.J. 518, 544, 58 A.3d 705 (2013). "The Brady disclosure rule applies
only to information of which the prosecution is actually or constructively aware." State v. Nelson, 155 N.J. 487, 498,
715 A.2d 281 (1998).

I.
A.

In point I, the State contends part (c) of the July 2023 order requiring it to produce a March 16, 2018 internal
prosecution memorandum was erroneous, because this information is protected from disclosure by the work
product and deliberative process privileges. This part of the order also required the State to "provide a list of all the
crimes committed by . . . O'Donnell, the identification of the victims related thereto, and the amounts of restitution."
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The State's privilege log asserted the work product and deliberative process privileges applied to an internal
prosecution memorandum, which was written by three deputy attorneys general to AAG Picione, entitled:
"Memorandum regarding proposed plea agreement [*19] — State v. MOD; State v. O'Don[n]ell McCord, P.C." As
we noted, Thomas then filed a motion to compel. He not only sought the March 2018 internal memorandum, but
also asked the court to order the State to create a document including the requested information.

The State responded that the benefit of O'Donnell's bargain was set forth in the plea agreement, which had been
produced in discovery. It neither possessed a document setting forth a list of crimes O'Donnell committed, nor any
document identifying the restitution to be paid by O'Donnell. At most, there was the privileged, internal prosecution
memorandum that addressed the investigations in which O'Donnell was cooperating.

In granting the defense's request, the motion judge noted he understood that a list of crimes did not exist, but ruled
the information was relevant "on possible bias that O'Donnell may have for assisting the State with their
investigations. For the defense, it is a 'list' of determining O'Donnell[s] credibility as a cooperating witness for the
State. N.J.R.E. 608." Pursuant to N.J.R.E. 608(b), the judge reasoned O'Donnell's "character for truthfulness may
be attacked by evidence that the witness made a prior false accusation against any person [*20] of a crime similar
to the crime with which defendant is charged." Moreover, "the identification of O'Donnell's 'other' crimes is relevant
evidence, pursuant to [N.J.R.E.] 401-402, because the evidence has a potentially reasonable tendency to prove or
disprove any facts of consequence."

The judge concluded the discovery was needed "to best determine O'Donnell's position as a cooperating witness, in
this case, because there were other entities targeted by prior State investigations that heavily involved O'Donnell's
cooperation." He ordered "the State is to provide . . . defense counsel with the discovery materials identifying the
crimes, victims, and restitution that allowed the State to determine an appropriate plea bargain with O'Donnell to
initiate the subsequent investigations, including that of . . Thomas."

The judge did not address the State's claims of privilege regarding the March 2018 internal memorandum. The
State's motion for reconsideration reiterated the arguments based on privilege and requested the judge analyze
those claims as they related to the March memorandum.

The motion judge denied the reconsideration motion. His findings did not squarely address the State's claims of
privilege, except [*21] in the following excerpt: "Any clarification | had . . . was . . . don't provide . . . any work
product, internal reports . . . or memorandum that's subject to Rule [3:13-3(e),] that's not referenced elsewhere in
this decision, so don't invent new things to produce but anything they asked for they get."

The State's discovery obligations under Rule 3:13-3(b), include that it "must disclose any promise of favorable
treatment or leniency offered to a witness, including any plea or cooperation agreement setting forth the benefits to
the witness." Hernandez, 225 N.J. at 463. A cooperating witness's plea agreement is discoverable because it is
relevant to a defendant's right to confront the witnesses against them and examine their biases, prejudices, or
ulterior motives to discredit the witnesses or affect the weight afforded to their testimony. |d. at 464-65.

Pursuant to Rule 3:13-3(d), "work product” documents are not subject to disclosure. The Rule "does not require
discovery of a party's work product consisting of internal reports, memoranda or documents made by that party or
the party's attorney or agents, in connection with the investigation [ or] prosecution . . . of the matter." Ibid.

The work product privilege is designed to protect from pretrial disclosure an attorney's [*22] mental processes and
litigation strategies. State v. Mingo, 77 N.J. 576, 584, 392 A.2d 590 (1978) (citing State v. Montague, 55 N.J. 387,
401, 262 A.2d 398 (1970)). It "prohibits disclosure of certain materials prepared by an attorney in anticipation of
litigation, and thereby 'creates a zone of privacy in which an attorney can investigate, prepare, and analyze a case."
State v. DeMarco, 275 N.J. Super. 311, 316, 646 A.2d 431 (App. Div. 1994) (quoting In re Grand Jury Subpoena
Dated Nov. 8, 1979, 622 F.2d 933, 935 (6th Cir. 1980)).

The work product privilege "is not absolute." United States v. Nobles, 422 U.S. 225, 239, 95 S. Ct. 2160, 45 L. Ed.
2d 141 (1975). It may be overcome through a strong showing of need that the information sought is both relevant



https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:63S5-8GH1-DYB7-W117-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:63S5-8GH1-DYB7-W117-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:667B-1RD3-GXF6-83RX-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5K3Y-2K71-F04H-V063-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5K3Y-2K71-F04H-V063-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:667B-1RD3-GXF6-83RX-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-X520-003C-N2G9-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-XMW0-003C-N3YG-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3RRM-XMW0-003C-N3YG-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-WB40-003C-P496-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-D3K0-0039-W06H-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-D3K0-0039-W06H-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-BGR0-003B-S1X3-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-BGR0-003B-S1X3-00000-00&context=1530671

Page 8 of 11
2025 N.J. Super. Unpub. LEXIS 69, *22

and necessary to a fair determination of the issues. State v. Mitchell, 164 N.J. Super. 198, 202, 395 A.2d 1257
(App. Div. 1978).

"The deliberative process privilege is a doctrine that permits the government to withhold documents that reflect
advisory opinions, recommendations, and deliberations comprising part of a process by which governmental
decisions and policies are formulated." In re Liquidation of Integrity Ins. Co., 165 N.J. 75, 83, 754 A.2d 1177 (2000).
The privilege "is rooted in the notion that the sovereign has an interest in protecting the integrity of its deliberations."
Ibid.

The document the State seeks to protect must be: (1) "generated before the adoption of an agency's policy or
decision"; and (2) "deliberative in nature, containing opinions, recommendations, or advice about agency policies."
Id. at 84-85. "Purely factual material that does not reflect deliberative processes is not protected." Id. at 85.
However, "a record, [*23] which contains or involves factual components, is entitled to deliberative-process
protection when it was used in the decision-making process and its disclosure would reveal deliberations that
occurred during that process." Educ. L. Ctr. v. N.J. Dep't of Educ., 198 N.J. 274, 280, 299-300 (2009), 966 A.2d
1054.

"[A] litigant may obtain deliberative process materials if [their] need for the materials and the need for accurate fact-
finding override the government's significant interest in non-disclosure.” In re Liguidation of Integrity Ins. Co., 165
N.J. at 85. "As with any privilege, the party seeking such documents bears the burden of showing a substantial or
compelling need for them." Ibid. To determine whether the privilege has been overcome the court considers "1) the
relevance of the evidence; 2) the availability of other evidence; 3) the government's role in the litigation; and 4) the
extent to which disclosure would hinder frank and independent discussion regarding contemplated policies and
decisions." |d. at 85-86. The deliberative process privilege is generally overcome only in "exceptional cases." |d. at
85.

The March 2018 memorandum is not in the appellate record. Regardless, the record lacks an analysis of the State's
privilege claims pursuant to the legal principles we have outlined above. For these reasons, we vacate and remand
this [*24] aspect of the order and direct the motion judge to conduct an in camera review of the document and
make findings regarding whether it is protected by the privilege(s) asserted by the State.

B.

A court may order discovery beyond what is required in the Rules of Court, but only if it will "further the truth-
seeking function or ensure the fairness of a trial." Hernandez, 225 N.J. at 463 (quoting State in the Int. of A.B., 219
N.J. 542, 560, 99 A.3d 782 (2014)). The court should consider whether the evidence would contribute to an
adequate defense, and whether the evidence could be obtained from another source. A.B., 219 N.J. at 555. "When
a defendant seeks discovery outside of the categories permitted by our court rules, [they] bear[] the burden of
establishing need." Ibid. (citation omitted).

That said, the Rules of Court require only the production of documents already in existence that are within the
State's possession. State v. Chambers, 252 N.J. 561, 582-83, 288 A.3d 12 (2023); see also State v. Tier, 228 N.J.
555, 565, 159 A.3d 388 (2017) (holding a trial court abused its discretion requiring defendant to generate a witness
statement where none exists, contrary to Rule 3:13-3).

The State had no legal obligation to create a document for the defense to use in cross-examining O'Donnell. It
produced O'Donnell's plea agreement. And as regards O'Donnell's credibility or potential for bias, it is O'Donnell's
understanding [*25] of his sentencing exposure, and the value of his plea agreement, that is probative on these
issues. Davis v. Alaska, 415 U.S. 308, 317-18, 94 S. Ct. 1105, 39 L. Ed. 2d 347 (1974); State v. Jackson, 243 N.J.
52, 73, 233 A.3d 440 (2020) (citing United States v. Ambers, 85 F.3d 173, 176 (4th Cir. 1996)). For these reasons,
we reverse the portion of the motion judge's order requiring the State to create "a list of all the crimes committed by
... O'Donnell, the identification of the victims related thereto, and the amounts of restitution" O'Donnell must pay.
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In point Il, the State seeks reversal of part (b) of the July 2023 order. It argues this portion of the order, which
compelled it to "provide any and all documents relating to [its] criminal investigations involving . . . O'Donnell,
whether or not resulting in criminal charges, pursuant to a [p]rotective [o]rder" was erroneous as a matter of law.

The judge found this discovery relevant

because there is a possibility that the documents could support (1) Thomas's claim that the State somehow
exploited a purported attorney/client relationship between O'Donnell and Thomas; (2) Thomas's claim of
entitlement to statements made by O'Donnell pursuant [to] N.J.R.E. 608; and, (3) to determine if O'Donnell
discussed other crimes he committed not referenced in his statements contained in the discovery.

Investigations involving O'Donnell are [*26] relevant in this case because of the role he played as a main and
cooperating witness.

Pursuant to Rule 3:13-3(f), the judge concluded this information was "crucial to this case and to the defense's
argument.” He ordered it turned over "for in camera review or subject to a protective order." Pursuant to Rule 3:13-
3(e), the judge noted his order excluded "[a]ny party's work product[;] internal reports [; and m]jemoranda."

In Hernandez, the defendants claimed the discovery rules granted them the right to: "sift through the files in the
unrelated investigations . . . in search of false and contradictory statements”; impeach a cooperating witness under
N.J.R.E. 608; refresh the witness's recollection under N.J.R.E. 612; and "uncover false criminal accusations against
others that would be admissible under N.J.R.E. 608." 225 N.J. at 465-67. Our Supreme Court held the defendants
were not entitled to discovery from unrelated cases merely because their case had the same cooperating withess
as the unrelated cases. |d. at 464. The defendants also had no right to discovery of all statements made in every
case in which the witness has cooperated with the State. Id. at 453-54. The Court explained:

Although our discovery rule generally requires that the State provide all evidence relevant to the defense of
criminal [*27] charges, it does not open the door to foraging through files of other cases in search of relevant
evidence. The only information discoverable in the unrelated cases that is relevant to the defense at this point
are the cooperation agreements between the State and the [w]itness and any violations of the agreements,
such as material false statements made by the [w]itness and known to the State.

[Ibid.]

Defendants must rely upon the State to comply with its obligation to turn over exculpatory information. Id. at 465-67.
"An open-ended search of unrelated investigative files in the hope that something may turn up that has
impeachment value is not sanctioned by our discovery rule or jurisprudence.” Id. at 467.

The Court added:

We fully understand that the reliability of State informants and cooperating withesses must be subject to special
scrutiny because the charge-reduction and sentence-reduction incentives given to such witnesses have the
capacity to induce false testimony. That is why the State is required to make complete disclosure of the
cooperation and plea agreements. Through defendants' cross-examination and summation, the jury will know
that the [w]itness has a powerful reason to curry favor with the State. [*28] In addition, the State is required as
part of its discovery obligation to disclose known material false statements made by the [w]itness in the
unrelated investigations because such disclosures bear on whether the State is enforcing or altering its
cooperation agreement. We have no reason to believe that the State will not fulfill its professional
responsibilities in making any required disclosures.

[Id. at 468.]

We conclude part (b) of the order entered here was contrary to Hernandez. Like the defendants in Hernandez, here
defendants argued for discovery of the other unrelated case files on grounds of their potential to contain information
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to impeach O'Donnell. Given the State's obligation to turn over exculpatory information, including material evidence
that could be used to impeach the State's witnesses—namely prior false accusations subject to N.J.R.E. 608(b)—or
evidence of other crimes committed by O'Donnell, defendants were not entitled to independently search through the
State's files from unrelated criminal investigations to uncover that information for themselves. Indeed, "[t]he ability to
gquestion adverse witnesses . . . does not include the power to require the pretrial disclosure of any and all
information that might [*29] be useful in contradicting unfavorable testimony." Pennsylvania v. Ritchie, 480 U.S. 39,
53,107 S. Ct. 989, 94 L. Ed. 2d 40 (1987).

The attorney-client relationship also was not grounds to grant this discovery. Aside from whether O'Donnell and
Thomas ever had an attorney-client relationship, even with the admitted attorney-client relationship between
O'Donnell and Windish, it is the defendants who are in the best position to provide evidence that O'Donnell
exploited their attorney-client relationships through his cooperation.

V.

In point I, the State asserts that it complied with part (a) of the July 2023 order requiring it to produce "any and all
documentation and information that were reviewed by Deputy Chief . . . Manis[,] which formed the basis for the
issuance of the [clonsensual [i]ntercept [forms.” Nevertheless, the State asks us to vacate this part of the order,
because defendants have no credible challenge to the consensual intercepts or a basis to obtain further discovery
regarding them. Defendants are not "entitled to an accounting" of the documents and information considered by
Deputy Chief Manis, as it has no relevance to the validity of the intercepts. According to the State, the record
demonstrates the consensual intercepts were authorized because [*30] they would likely lead to relevant evidence
of corrupt conduct by defendants.

The motion judge reasoned the information regarding the consensual intercepts was relevant pursuant to Rule
3:13-3(b)(1)(J) because "all documents and materials mentioning . . . Thomas prior to May 1, 2019, . . . may shed
light on whether Thomas was unfairly targeted for investigation solely due to the [JCBOE]'s lawsuit against the
State." The judge noted that "[p]rior to April 29, 2019, there was no evidence or discovery on Thomas's
participation in any criminal conduct before his arrest on July 29, 2019. . . . [D]efense counsel seeks information . . .
as to why Thomas was investigated to begin with, thus signifying its relevance." The judge also found this
information would help accelerate the case and even though "the State argued that a low standard of
reasonableness is needed to sign the consensual intercept form, any and all information on what led to the State's
reasonableness standard to be satisfied should be provided to the defense."”

On the motion for reconsideration, the State indicated it had complied with part (a) of the July 2023 order because it
produced all documentation reflecting the information developed in [*31] the investigation and supporting Deputy
Chief Manis's approval of the consensual intercepts. The judge reasoned that even though the State claimed it had
already turned over the documents, "the order is going to remain in place . . . . And if defense counsel is not
satisfied that they've been sufficiently pointed in the right direction, they can . . . try to work that out with counsel, . .
. and if not, bring it to the attention of this [c]ourt."

On January 9, 2024, the State advised the defense it reviewed the discovery it previously provided responsive to
part (a) and "identified no additional responsive documents.” It then identified the documents it already produced,
which contained "[tlhe foundational knowledge that Deputy Chief . . . Manis had when he issued the consensual
intercept forms . . . . Deputy Chief Manis also relied upon information he received through verbal updates and
conversations." The State represented that the investigation reports already produced to the defense contained
"[alny factual information [he] learned . . . through those verbal updates and conversations is reflected in the
investigation reports."

The New Jersey Wiretapping and Electronic Surveillance Control Act, states:

It shall not be unlawful under this act [*32] for:

c. Any person acting at the direction of an investigative or law enforcement officer to intercept a wire, electronic
or oral communication, where such person is a party to the communication or one of the parties to the
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communication has given prior consent to such interception; provided, however, that no such interception shall
be made without the prior approval of the Attorney General or [their] designee or a county prosecutor or [their]
designee;

[N.J.S.A. 2A:156A-4(c).]

N.J.S.A. 2A:156A-21 lays out the conditions on which any aggrieved person in a matter may move to suppress the
contents of an intercepted communication.

Discovery regarding consensual intercepts is permitted where the intercepts are expected to yield relevant
information. State v. Martinez, 461 N.J. Super. 249, 275, 220 A.3d 498 (App. Div. 2019). However, courts may also
consider whether the intercepts were premised upon an impermissible motive, including animus against the
defendant, and whether the intercepts violated a defendant's constitutional right, or the attorney-client privilege. Id.
at 275-76.

Pursuant to these principles, we discern no error in part (a) of the court's order. The documentation supporting the
authorization of the consensual intercepts was relevant to the State's ability to admit the intercepted
communications [*33] into evidence and defendants' challenges to the lawfulness of the intercepts.

We decline to wade into the arguments regarding the admissibility of the intercepts and their lawfulness because
the issue is not ripe for review as the trial court had not yet held a hearing to resolve it. As the motion judge
mentioned, the trial court may address any complaints regarding the completeness of discovery relating to the
authorizations of consensual intercepts as to the defendants.

For these reasons, part (a) of the July 24, 2023 order is affirmed; part (b) is reversed; and part (c) is reversed in
part, and vacated and remanded in part, for further proceedings consistent with this opinion. We do not retain
jurisdiction.

End of Document


https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKN1-6F13-048C-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKN1-6F13-0491-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5XCP-GRK1-JKB3-X04C-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5XCP-GRK1-JKB3-X04C-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5XCP-GRK1-JKB3-X04C-00000-00&context=1530671

PREPARED BY THE COURT

STATE OF NEW JERSEY,
Plaintiff, SUPERIOR COURT OF NEW JERSEY
LAW DIVISION — CRIMINAL PART
V8.
GEORGE E. NORCROSS, III, INDICTMENT NO. 24-06-00111-S
PHILIP A. NORCROSS, FILE NO. 24-1988

WILLIAM M. TAMBUSSI,

DANA L. REDD,

SIDNEY R. BROWN, and

JOHN J. O’ DONNELL, ORDER GRANTING MOTON
TO DISMISS INDICTMENT

Defendants.

THIS MATTER having been opened to the Court by Defendants George E.
Norcross, III, Philip A. Norcross, William M. Tambussi, Dana L. Redd, Sidney R.
Brown, and John J. O’Donnell on a motion to dismiss State Grand Jury Indictment
Number 24-06-0111-S, and all Defendants being represented by counsel (see
attached list), and said motion having been made on notice to and in the presence of
the New Jersey Attorney General, Office of Public Integrity and Accountability
(counsel list attached), and the Court having allowed the participation of Amicus
Curiae Association of Criminal Defense Lawyers of New Jersey, and Amicus Curiae

New Jersey NAACP Conference, New Jersey State AFL-CIO, and New Jersey



Building and Construction Trades Council, and the court having reviewed all briefs
submitted by counsel, having heard oral argument on January 22, 2025, and having
reviewed a transcript of the oral argument; and for good cause shown and for the

reasons delineated in the attached Statement of Reasons;

IT IS on this 26" day of February 2025, ORDERED as follows:

1. The motion to dismiss State Grand Jury Indictment Number 24-06-0111-S 1s
GRANTED AS TO ALL DEFENDANTS;

2. The court will stay entry of the Order for 45 days to allow the State time to
file a notice of appeal. If no such notice is filed and no extension of time is
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INTRODUCTION

Defendants George E. Norcross, III, Philip A. Norcross, William M.
Tambussi, Dana L. Redd, Sidney R. Brown, and John J. O’Donnell have filed a
motion to dismiss State Grand Jury Indictment No. 24-06-0111-S. This court grants
this motion to dismiss for the following reasons:

1) The Indictment’s factual allegations do not constitute extortion or criminal

coercion as a matter of law;

2) There is no racketeering enterprise;

3) Dana L. Redd did not commit any act of official misconduct; and

4) All charges are facially time-barred.

PROCEDURAL HISTORY

On June 13, 2024, a State Grand Jury returned Indictment No. 24-06-0111-S
wherein defendants George E. Norcross, III, Philip A. Norcross, William M.
Tambussi, Dana L. Redd, Sidney R. Brown, and John J. O’Donnell are charged with
various violations of the criminal law of the State of New Jersey. An order
establishing venue in Mercer County was signed the same day as was an order
sealing the Indictment. The Indictment was unsealed on June 17, 2024.

The Indictment is a 112 page “speaking indictment.” The first 15 pages of the
Indictment contain an overview (pages 1-7), a delineation of “relevant individuals

and entities” (pages 7-10), background on the City of Camden (pages 11-13), and
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background on the Economic Opportunity Act and tax credit incentives (pages 13-
15). Page 15 begins the description of the so-called Norcross Enterprise and
delineates the factual allegations which comprise the Indictment. This description
continues through page 80. Count One of the Indictment presents on page 81.

Count One charges all six defendants with First Degree Racketeering
Conspiracy, contrary to the provisions of N.J.S.A. 2C:41-2(c). All six defendants are
alleged to comprise the enterprise. The purposes of the enterprise are delineated at
pages 82-85 and are alleged as follows:

The Norcross Enterprise constituted an ongoing
organization whose members and associates function as a
continuing unit for the common purpose of achieving the
objectives of the Enterprise. It was part of the conspiracy
that the objects and purposes of the enterprise would
include the following:
a. Preserving, protecting, promoting, and enhancing the
power, reputation, and profits of the Enterprise and its
members and associates;

b. Preserving, protecting, promoting, and enhancing the
reputation and political power of George E. Norcross,
II1, the defendant, who was the leader of the Enterprise,
through the use of various means, including controlling
endorsements and access to the local political party
apparatus, directing appointments to government
positions, intimidating political opponents, using its
influence and control over government agencies to
cause opponents to lose government contracts;

c. Enriching and rewarding members, allies, and
associates of the Enterprise, including with political
endorsements, appointments to public positions,



influencing government contracts, and placement in
lucrative private sector jobs;

. Influencing the New Jersey Legislature, which sits in
Trenton, New Jersey, to pass the EOA in 2013 in a
manner that greatly increased tax credit awards for
projects in Camden and was tailor made to advance the
interests of the Enterprise;

. Obtaining Grow NJ and ERG tax credits over a 10-year
period, beginning with the acquisition of the tax credits
through applications to the EDA by the Enterprise
members and associates and their associated firms, and
by other means, and which, according to the
Enterprise’s plan, would be received during that 10-
year period through annual certifications to the EDA;

. Using the tax credits to pay for a building or buildings
in Camden, which would be occupied by certain of the
Enterprise members’ firms, and firms associated with
Enterprise members, and to cover the costs of Camden
property occupied by firms associated with Enterprise
members, so that costs expended in planning,
constructing, or occupying such property would be
offset by the application or sale of the tax credits;

. Concealing, misrepresenting, and hiding the illegal
operation of the Enterprise and acts done in furtherance
of the Enterprise from the public and law enforcement,
for the purpose of advancing the objectives of the
Enterprise, including by misleading the public, law
enforcement, the news media, and others into believing
that the acquisition and sale of the tax credits stemmed
from purely lawful activity, and thus avoiding attempts
by the State to recapture the value of awarded tax
credits;

. Promoting compliance with the Enterprise’s demands
by retaliating against those in the way of and opposed
to the Enterprise; and



1. Using the Enterprise’s reputation for controlling
governmental entities to intimidate and threaten those
who held property interests that the Enterprise wanted
to acquire, including in order to apply for, and receive,
Grow NJ and ERG tax credit awards.

State of New Jersey v. George E. Norcross, III, Philip A. Norcross,
William M. Tambussi, Dana L. Redd, Sidney R. Brown, and John J.
O’Donnell, MER-24-001988, Indictment at 9 215,

The pattern of racketeering activity is articulated as being at least two
incidents of racketeering conduct, including, but not limited to:
a) Interference with Commerce by Threats or Violence, in violation of 18
U.S.C. § 1951;
b) Theft by Extortion, in violation of N.J.S.A. 2C:20-5;
¢) Financial Facilitation of Criminal Activity, in violation of N.J.S.A. 2C:21-
25;
d) Misconduct by Corporate Official, in violation of N.J.S.A. 2C:21-9; and
e) Conspiracy to commit these crimes, in violation of N.J.S.A. 2C:5-2.
This offense is alleged to have occurred between in or about 2012 and the date of
the Indictment.
Count Two charges defendants George Norcross, Philip Norcross, Dana Redd,

and William Tambussi with First Degree Conspiracy to Commit Theft by Extortion,

L All future references to the Indictment will be cited by using “Ind. §” followed by
the paragraph number(s).



Criminal Coercion, Financial Facilitation of Criminal Activity, Misconduct by
Corporate Official, and Official Misconduct. This count relates to the L3 Complex.
The statutes implicated are N.J.S.A. 2C:5-2, N.J.S.A. 2C:20-5, N.J.S.A. 2C:13-5,
N.J.S.A. 2C:21-25(a) and (c), N.J.S.A. 2C:21-9(¢c), and N.J.S.A. 2C:30-2. This
offense is alleged to have occurred between on or about June 5, 2013 and the date of
the Indictment.

Count Three charges all six defendants with the same first-degree crimes
alleged in Count Two, but in relation to the Triad1828 Centre and 11 Cooper. This
offense is alleged to have occurred between on or about April 16, 2013 and the date
of the Indictment.

Count Four charges defendants George Norcross, Philip Norcross, and
William Tambussi with Second Degree Conspiracy to Commit Theft by Extortion,
Criminal Coercion, and Official Misconduct, contrary to N.J.S.A. 2C:5-2, N.J.S.A.
2C:20-5, N.J.S.A. 2C:13-5, and N.J.S.A. 2C:30-2. This count concerns the Radio
Lofts. This offense is alleged to have occurred between on or about October 1, 2016
and October 31, 2023.

Count Five charges all six defendants with First Degree Financial Facilitation
of Criminal Activity, contrary to N.J.S.A. 2C: 21-25(a) and N.J.S.A. 2C:2-6. This
count concerns possession of Triad1828 Centre tax credits. This offense is alleged

to have occurred between on or about January 1, 2013 and the date of the Indictment.



Count Six charges all six defendants with First Degree Financial Facilitation
of Criminal Activity, contrary to N.J.S.A. 2C:21-25(c) and N.J.S.A. 2C:2-6. This
count concerns directing transactions in the Triad1828 Centre tax credits. This
offense is alleged to have occurred between on or about January 1, 2013 and the date
of the Indictment.

Count Seven charges George Norcross, Philip Norcross, William Tambussi,
and Dana Redd with First Degree Financial Facilitation of Criminal Activity,
contrary to N.J.S.A. 2C:21-25(a) and N.J.S.A. 2C:2-6. This count concerns
possession of L3 Complex tax credits. This offense is alleged to have occurred
between on or about January 1, 2013 and the date of the Indictment.

Count Eight charges George Norcross, Philip Norcross, William Tambussi,
and Dana Redd with First Degree Financial Facilitation of Criminal Activity,
contrary to N.J.S.A. 2C:21-25(c) and N.J.S.A. 2C:2-6. This count concerns directing
transactions in L3 Complex tax credits. This offense is alleged to have occurred
between on or about January 1, 2013 and the date of the Indictment.

Count Nine charges all six defendants with First Degree Financial Facilitation
of Criminal Activity, contrary to N.J.S.A. 2C:21-25(a) and N.J.S.A. 2C:2-6. This
count concerns possession of 11 Cooper tax credits. This offense is alleged to have

occurred between on or about January 1, 2013 and the date of the Indictment.



Count Ten charges all six defendants with First Degree Financial Facilitation
of Criminal Activity, contrary to N.J.S.A. 2C:21-25(c) and N.J.S.A. 2C:2-6. This
count concerns directing transactions in 11 Cooper tax credits. This offense is alleged
to have occurred between on or about January 1, 2013 and the date of the Indictment.

Count Eleven charges George Norcross, Philip Norcross, William Tambussi,
and Dana Redd with Second Degree Misconduct by a Corporate Official, contrary
to N.J.S.A. 2C:21-9(c) and N.J.S.A. 2C:2-6. This count concerns the use, control,
and operation of Cooper Health to further and promote criminal objectives. This
count also implicates N.J.S.A. 2C:20-5, N.J.S.A. 2C:13-5. N.J.S.A. 2C:21-25(a),
and N.J.S.A. 2C:21-25(c). This offense is alleged to have occurred between on or
between June 5, 2013 and the date of the Indictment.

Count Twelve charges all six defendants with Second Degree Misconduct by
a Corporate Official, contrary to N.J.S.A. 2C:21-9(c) and N.J.S.A. 2C:2-6. This
count concerns the use, control, and operation of Conner, Strong & Buckelew, NFI,
The Michaels Organization, CP Residential GSGZ, and CPT Equities. The count
also implicates N.J.S.A. 2C:20-5, N.J.S.A. 2C:13-5, N.J.S.A. 2C:21-25(a), N.J.S.A.
2C:21-25(c), and N.J.S.A. 2C:30-2. This offense is alleged to have occurred between
on or about April 16, 2013 and the date of the Indictment.

Count Thirteen charges all six defendants with Second Degree Official

Misconduct, contrary to N.J.S.A. 2C:30-2 and N.J.S.A. 2C:2-6. This offense is



alleged to have occurred between on or about January 1, 2014 and December 31,
2017.

The final page of the Indictment notices Forfeiture, contrary to N.J.S.A.
2C:41-3(b) regarding all six defendants.

All defendants except Brown were arraigned on July 9, 2024. Brown was
arraigned on August 7, 2024.

On July 9, 2024, the court was advised that all defendants would be filing a
joint motion to dismiss the indictment. This motion was to be predicated on two
concepts:

(1)Even if all of the Indictment’s factual allegations are accepted as true, those

allegations do not amount to a crime as a matter of law; and

(2) Applicable statutes of limitations bar all charges on the face of the

Indictment.

Defendants advised the court that they were asking it to decide the motion
based solely on an evaluation of the “four corners” of the indictment, that is, an
evaluation of every word of the 112-page document.

The motion promised was the motion filed. The first defense brief was filed
on behalf of George Norcross and all defendants on September 24, 2024. The second
defense brief was filed on behalf of William Tambussi on September 26, 2024. The

remaining four defendants filed briefs on October 1, 2024. The State submitted its



brief on November 22, 2024. All defendants replied to the State’s brief on or about
December 19,2024.

The court also granted two motions for leave to participate as Amicus Curiae.
One such motion was filed on behalf of the Association of Criminal Defense
Lawyers of New Jersey. The other was filed on behalf of the New Jersey NAACP
Conference, the New Jersey State AFL-CIO, and the New Jersey Building and
Construction Trades Council.

Oral argument occurred on January 22, 2025. Counsel kindly provided the
court with a copy of the transcript.

The nature of the motion filed in this case requires that every single word of
the 112-page indictment be considered part of the record. Each word matters. This
court has not engaged in any fact finding and has not reviewed any part of the grand
jury transcript. The court has not made even one credibility determination. It is
important for the court to provide a general summary of the allegations, but it does
so with the caveat that the entire indictment comprises the allegations which drive
the resolution of this motion. The Indictment is incorporated by reference into this

record.
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SUMMARY OF ALLEGATIONS

The City of Camden, which operates under the mayor-council model of
government, has a defined waterfront district. During a period of significant
economic decline, city officials focused revitalization efforts on abandoned
industrial sites along the waterfront. In 1984, the Cooper’s Ferry Development
Association (CFDA) was formed to work with public and private entities on
redevelopment projects. In 2011, CFDA merged with the Greater Camden
Partnership to form Cooper’s Ferry Partnership (CFP). In 2021, CFP changed its
name to Camden County Partnership (CCP), and Defendant Redd has been its CEO
since 2022.

Another organization involved in waterfront redevelopment was the Camden
Redevelopment Authority (CRA) which was established in 1987. The CRA took
ownership of certain land along the waterfront which was in need of redevelopment
to prevent taxes from accruing. The CRA managed some redevelopment
efforts. Other entities, including the New Jersey Economic Development Authority
(EDA), came to own property and/or redevelopment rights along the waterfront. Ind.
19 15, 16, 20-24.

The Grow New Jersey Assistance Program (Grow NJ) became law in January
2012. It established a tax incentive credit program to be administered by the EDA

for businesses which met certain eligibility requirements. Tax incentive credits
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would be approved and issued by the State on an annual basis. They could be used
to offset the amount of tax owed to the State or “they could be sold to another
company that could use the credit to offset its own liabilities.” Ind. 99 26-27.
Applications under Grow NJ were to be received by July 2014. Ind.  26.

The Economic Opportunity Act of 2013 (EOA) was signed into law on
September 18, 2013. The Act streamlined New Jersey’s five existing economic
development programs into two, Grow NJ and the Economic Redevelopment and
Growth program. (ERG). The EOA expanded incentives previously offered and
lowered thresholds to obtain them in areas which included Camden. Ind. 9] 28-30.

The Indictment charges that George E. Norcross, III (George Norcross), an
alleged formidable and ruthless political force, led a criminal enterprise the Grand
Jury dubbed the “Norcross Enterprise.” In addition to being of local and national
political prominence, George Norcross is the executive chairman of Conner, Strong
& Buckelew (CSB), and the Chairman of the Board of Trustees of Cooper
Health. He is also a partner in groups that own the Ferry Terminal Building, 11
Cooper, and the Triad1828 Centre. Ind. 9 9. He has never held elected public office.
“From at least approximately 2012 to the present, George E. Norcross, III led a
criminal enterprise whose members and associates agreed that the enterprise would
extort others through fear of economic and reputational harm and commit other

criminal offenses to achieve the enterprise’s goals.” Ind. q 1.
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The five co-defendants are the indicted members of the Norcross Enterprise:

1) Philip A. Norcross (Philip Norcross) is the managing shareholder and CEO of
a New Jersey law firm. From 2010, he was the Chair of the Board of the
Cooper Foundation which supports the charitable purposes, programs, and
services of Cooper Health and its affiliates. Since 2014, he has also been on
the board of Cooper Health. Ind. q 10;

2) William M. Tambussi (Tambussi) is a partner at a New Jersey law firm. He is
“the long-time personal attorney to George Norcross, III”. He has served as
outside counsel to the City of Camden, the CRA, Cooper Health, and CSB.
Ind. q11;

3) Dana L. Redd (Redd or Mayor Redd) has been the CEO of the CCP since
2022. She was on the Camden City Council between 2001 and 2010 and a
State Senator from 2008 until 2010. She was Mayor of Camden between 2010
and 2018. She was CEO of the Rowan University/Rutgers-Camden Board of
Governors from 2018-2022. Ind. 9] 12;

4) Sidney R. Brown (Brown) is the CEO of NFI, a trucking and logistics
company. He served on the board at Cooper Health from 2014 until, at least,
the date of the Indictment. He is a partner in the groups that own the Ferry

Terminal Building, 11 Cooper, and the Triad1828 Centre. Ind. q 13; and
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5) John J. O’Donnell (O’Donnell) has, at various times, been COO, president,
and CEO of The Michaels Organization (TMO), a residential development
company. He is also a partner in the groups that own the Ferry Terminal
Building, 11 Cooper, and the Triad1828 Centre. He has served on the boards
of CFP and CCP at various times since 2018. Ind. § 14.
The criminal activity here is said to have begun in 2012. Members of the Enterprise
and others discussed pending EOA legislation of which George Norcross said, “This
is for our friends.” He spoke of using the tax credit legislation to build an office for
free. Ind. § 31. During 2012 and 2013, CFP CEO-1 and CFP President-1 were
engaged with Philip Norcross and his firm trying to construct favorable legislation.

At the same time, George Norcross studied the status of various waterfront
redevelopment rights. George Norcross learned about a view easement held by
Developer-1, the founder of Dranoff Properties, Inc. (DPI), a residential real estate
development company based in Philadelphia. In 2002, DPI began renovating and
remediating the Victor Lofts, a housing project completed in 2003. A view easement
for the Victor Lofts did not expire until 2022. Ind. 9 19, 31-34.

George Norcross also learned that Columbus, Ohio based Steiner &
Associates (Steiner) was part of a partnership called the Camden Town Center
(CTC). The CTC had an agreement with the EDA to develop nearly 30 acres of

Camden waterfront land. The EDA held title to that land. Ind. 99 18, 34.
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In 2012 and 2013, Philip Norcross worked directly with the Senate President
to write the EOA. Legislation was proposed and revised. The Governor’s Office
was involved. The EOA was enacted on September 13, 2013. Ind. 9 36-42.

Before the passage of the EOA, CFP was discussing purchasing what was
known as the L3 Complex which was near the waterfront and comprised of two
three-story buildings and a parking lot spread over 21 acres. In the summer of 2013,
Mayor Redd’s chief of staff told CFP CEO-1 that he should start meeting regularly
with Philip Norcross and “herself” to make sure CFP projects had the approval of
George and Philip Norcross. The meetings began and evolved into weekly
“stakeholder” meetings. Philip Norcross was interested in CFP’s efforts to acquire
the L3 Complex. Ind. 49 47-53.

CFP CEO-1 was wary of George Norcross’s political power. He believed
George Norcross caused CFP’s funding to be cut off in the early 2000s and that there
was a disagreement which caused the CFP founder to leave CFP. CFP CEO-1 also
had some notion of George Norcross trying to have a Palmyra municipal employee
fired in 2001. Ind. 99 53-54. In September 2013, George Norcross, angry about an
article concerning CFP CEO-1, shared his thoughts with others that this CEO could
be replaced. Ind. 9 55.

On January 30, 2014, CFP signed an agreement of sale with the EDA to

purchase the L3 Complex on what CFP believed to be very favorable terms. CFP
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planned to partner with Keystone Property Group and Mack-Cali Realty (KPG/MC).
Cooper Health CEO-1 told CFP CEO-1 that this agreement angered George
Norcross and that he wanted CFP CEO-1 or the CFP President fired. George
Norcross opined that CFP did not know what it was doing and should not be in the
development business. A meeting with Philip Norcross followed on March 5, 2014,
during which Philip Norcross named other entities with whom CFP should partner,
including Investor-1. Later, Philip Norcross told CFP CEO-1 that Investor-1 was
interested. He suggested that CFP and Investor-1 engage in discussions protected by
a non-disclosure agreement. CFP CEO-1 began discussions with Investor-1 even
though he did not want to do so. Investor-1 and George Norcross had an ongoing
financial relationship. Ind. 9 56-63.

In March 2014, Cooper Health CEO-1 asked CFP CEO-1 for a proposed lease
for Cooper Health to move into the L3 Complex once CFP acquired it. CFP sent a
proposal which Cooper Health shared with Philip Norcross. In April 2014, CFP
reached an agreement in principle with KPG/MC for a joint venture to complete the
purchase of the L3 Complex. Philip Norcross and George Norcross learned of
this. CFP believed that the terms of its agreement with KPG/MC were quite
favorable. Later in April, Cooper Health CEO-1 advised CFP CEO-1 that there was
pushback because KPG/MC was not a local firm, and that Philip Norcross was still

“torqued” about CFP CEO-1 “blowing off” Investor-1. Ind. 9 64-67.
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Cooper Health officials were of the view that there were no office buildings
appropriate for Cooper Health besides the L3 Complex. Ind. 9 68.

On April 25, 2014, Philip Norcross and another individual met with CFP
CEO-1 at the CFP office. “Philip A. Norcross told CFP CEO-1 that CFP was not
allowed to use KPG/MC and it should only use Investor-1, in a manner that CFP
CEO-1 took as a threat to CFP.” Ind. § 70. The exact words used are not provided.

“Given what CFP CEO-1 understood to be a threat from Philip A. Norcross
and based on what he knew about George E. Norcross, III’s dispute with the CFP
Founder and his knowledge of George E. Norcross’s conduct in the past, CFP CEO-
1 and CFP President -1 agreed to partner with Investor-1 and another real estate
investor working with Investor-1 (Investor-2).” Ind. 4 71.

In May 2014, Investor-2 made an offer to CFP to acquire a joint interest in the
L3 Complex. CFP President-1 perceived the offer to be “very, very light.” However,
in an email, the CFP President wrote that it was a “false choice as it doesn’t seem
like we will be able to close the KPG/MC deal given the opposition.” Ind. § 72. By
the summer of 2014, CFP and Investor-1 and Investor-2 had verbally agreed that
CFP would purchase the L-3 Complex and sell it to an entity created by Investor -1
and Investor-2. CFP was acting as a pass through entity to obtain the building at a

lower price. This plan was never actually realized though. Ind. 99 73-74.
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During the summer of 2014, it appeared Cooper Health would be part of the
entity that would own the L3 Complex until Philip Norcross indicated that plan could
complicate securing tax credits. Circumstances continued to frustrate CFP and CFP
CEO-1 contacted Mayor Redd, a CFP co-chair, for help on the deal. Mayor Redd
was advised as to negative financial consequences facing CFP. Mayor Redd and
another person told the CFP CEO-1 that they ‘“had to deal with Philip
Norcross.” Mayor Redd also told the CFP CEO-1 at various times that his job was
in jeopardy. Ind. 9 75-77.

Cooper Health CEO-1 died suddenly in September 2014. Mayor Redd and
Philip Norcross each told CFP CEO-1 that “CC-1”, then the CEO of the Cooper
Foundation chaired by Philip Norcross, would replace Cooper Health CEO-1 on the
board and as co-chair of CFP. Mayor Redd told CFP CEO-1 that this would help get
CFP back on George Norcross’s good side. Philip Norcross told CFP-CEO-1 that it
would “help mend fences” with George Norcross. For the remainder of 2014, CFP
CEO-1 told CC-1 about how the proposed real estate venture kept getting worse for
CFP. CC-1 told him he had to deal with Philip Norcross and pushed him to close
the transaction. Ind. 99 78-79.

In November 2014, Cooper Health applied to the EDA for tax credits based
on its prospective lease of space in the L3 Complex. Cooper Health did not disclose

any plans it had to be part owner of the complex. George Norcross was chairman of
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the Cooper Health board at the time. In December 2014, the EDA approved a tax
credit award of nearly $40 million to be paid over a ten-year period subject to
administrative requirements. CFP closed on the L3 Complex in late 2014. CFP
conveyed the L3 Complex to L/N CAC, an entity owned by Investor-1 and Investor-
2, the same day. CFP did not make much money and certainly profit did not approach
what they believed it could have been had they done things completely their way.
Ind. 99 80-84.

In early 2015, Cooper Health, advantaged by approved tax credits, began
moving personnel into the L3 Complex. In March 2015, Cooper Health bought a 49
percent ownership share of L/N CAC. Cooper Health has also received tax credits.
Ind. 99 85-87.

Between October 2019 and December 2022, it is alleged that the Norcross
Enterprise lied to media about how Cooper Health came to own part of the L3
Complex. Tambussi and George Norcross are alleged to have participated in a
conference call with a reporter and pushed the false assertion that CFP could not “do
the deal” on its own. Ind. 99 88-92.

The L3 Complex was not the only waterfront area which interested the
Norcross Enterprise. George Norcross had been studying the status of various
redevelopment rights as the EOA legislation progressed. Beginning in 2013, George

Norcross and the Enterprise conspired to extort from DPI and Developer-1 tax
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credits and rights to develop the waterfront. The goal was to secure space for CSB,
NFI, and TMO in what eventually became the Triad1828 Centre and to get the tax
credits. They also wanted to get tax credits and residential development rights for
what became 11 Cooper. Doing this presented challenges because no one in the
Enterprise owned the land or any redevelopment options. DPI had a protected view
easement that would limit the height of new structures and DPI had a right of first
refusal on residential construction. Ind. 49 93-94.

George Norcross was undeterred by any of this. He sought a meeting with
Liberty Property Trust (LPT) to “plan the waterfront.” Ind. § 100. LPT was a real
estate property trust which obtained certain development rights from Steiner. The
Triad parcel was owned by the Delaware River Port Authority (DRPA) and Steiner
held the development rights. DPI’s rights posed obstacles too. The meetings
requested did occur. In the summer of 2015, Steiner agreed to sell its redevelopment
options to LPT. It is alleged that Steiner did this because of a sense that “political
forces . . . will obstruct us at every turn.” Ind. 49 103-104. The sale was still not
complete in September 2016 because of “political landmines.” Ind. § 105.

In September 2015, a press conference was held in Camden announcing LPT’s
plans for waterfront development. The Governor, Mayor Redd, George Norcross,
and others attended. A press release touted George Norcross, Brown, and O’Donnell

and their respective firms as local leaders committed to development. LPT was to be
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the master developer and it held the right to purchase or develop certain waterfront
land. George Norcross, Brown, and O’Donnell were part of a group referred to as
the Camden Partners Group. (Camden Partners). Philip Norcross represented
Camden Partners. Philip Norcross was to negotiate with LPT regarding construction
of what would become the Triad1828 Centre and 11 Cooper. Ind. 44 106-107. “At
the time of the press conference, George Norcross, Brown, and O’Donnell had no
business interests in LPT or the property being redeveloped.” Ind. 4 108.

Between September 2015 and December 2015, LPT tried to negotiate with
DPI. There was a meeting in October 2015 which George Norcross attended as did
Philip Norcross who was there to represent “LPT as counsel”. Ind. 4] 109-110.

For almost a year, until October 2016, Developer-1 negotiated with LPT
regarding the critical issues of releasing his view easement, exercising his residential
development rights, and his continued involvement in Camden’s redevelopment.
LPT’s CEO told Developer-1 that he would have to partner with TMO. Developer-
1 had reservations but he wanted to be part of the redevelopment, and he trusted the
LPT CEO so he stayed with the negotiations. Developer-1 was “wary” about
working with George Norcross but he knew that LPT intended to work with George
Norcross. Ind. §9 111-112.

As negotiations proceeded, Developer-1 applied for ERG tax credits for the

residential development project as a joint venture with TMO. “On or around March
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7, 2016, Dana L. Redd signed a letter on behalf of the City of Camden to the EDA
in support of the tax credit application.” Ind. q 113.

Soon though the negotiations between Developer-1 and TMO broke
down. Developer -1 “was not comfortable with the level of control TMO wanted”
and did not really want a partner anyway. Ind. 9 111.

The Norcross Enterprise wanted to build its office tower at a height exceeding
the limit of Developer-1’s view easement. LPT tried to negotiate terms for
termination of the easement. George and Philip Norcross participated. Developer- 1
did not yield. This led to a conference call in the summer of 2016 during which
George Norcross, in the presence of Philip Norcross, told Developer-1 “if you f**k
this up, I’ll f**k you up like you’ve never been f**ked up before. I’ll make sure you
never do business in this town again.” Developer-1 “took this threat seriously”. He
believed continued intractability would jeopardize his ability to business in Camden
and his financial interests generally. Ind. 9 116-118.

George Norcross “admitted making this “threat”. In a recorded call with a
CSB colleague, he said “. . . the guys f***ed around with [Developer-1] until I went
crazy, insulted [Developer-1], obviously I’ll never do business with the guy again.”
Ind. 9 119.

The view easement issue remained unresolved. Camden Partners was unable

to apply for tax credits. George Norcross was concerned about personal humiliation
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if the negotiations fell apart and a deal could not be reached. Developer-1 was
simultaneously exploring ways to redevelop the Radio Lofts building. He wanted to
change its zoned use from residential to commercial, possibly to lower
environmental standards, and to possibly obtain EDA tax credits to finance
remediation. He wanted to talk to Camden officials. Mayor Redd did not return his
calls. That was uncommon in his experience with Mayor Redd. Developer-1 did not
know that his calls were not being returned because of an edict to Mayor Redd from
Philip Norcross. Ind. 99 120-125.

Between October 14, 2016 and October 17, 2016, issues between the Norcross
Enterprise and Developer-1 “came to a head”. There was still no deal between LPT
and DPI, though LPT thought one was “close”. All defendants except Mayor Redd
agreed to cause the CRA to initiate litigation against DPI to create additional
pressure. Tambussi and Philip Norcross included members of their law firms to
devise a plan. Tambussi’s client, the CRA, would seek an order confirming its ability
to condemn Developer-1’s view easement. Philip Norcross’s law firm researched
the law. A memorandum was shared. On October 19, 2016, Tambussi wrote to
Philip Norcross “the likelihood that the court will declare that the CRA has the right
to condemn the view easement under the circumstances presented is good. The

harder part will be to convince the court to expedite the process.” Ind. 44 126-133.
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A plan to get a declaratory judgment complaint filed was discussed and “Phil
Norcross 1s going to brief the Mayor who I believe will then discuss with [the then
chair of the CRA board.]” Ind. q 134. Defendant Tambussi’s firm worked a number
of hours on the project with only limited contact with the CRA. Condemnation can
only be exercised by government entities.

Paragraph 136 of the Indictment alleges that on October 20, 2016, George
Norcross and Philip Norcross spoke by phone with Developer-1 and his attorney.
George Norcross “again threatened” Developer-1 with consequences if he did not
agree to release his view easement and transfer other rights. Ind. q 136.

The next morning George Norcross recounted the conversation to a friend. He
said “Oh, my God. Last night, I finally got it resolved...I had to get on the phone
last night with [Developer-1] for an hour and a half. He tried to f**king shake us
down. Asusual...And I told him, ‘no’ I said ‘[Developer-1], this is unacceptable. If
you do this, it will have enormous consequences.” He said, ‘Are you threatening
me?’ I said ‘absolutely.”” Ind. q 137.

Nevertheless, an email was circulated on October 21, 2016 from LPT’s
general counsel to Philip Norcross and others concerning a draft agreement between
DPI, TMO, LPT, and Camden Partners “reflecting the terms you related to me last

night that you and George discussed with [Developer-1] and [Developer-1’s
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attorney]. An attachment to the email memorialized the terms. But later that day,
the deal “fell through.” Ind. 9 137-138.

In another recorded phone conversation, George and Philip Norcross
discussed using Tambussi and the CRA to act against Developer-1. George Norcross
told Philip Norcross “. . . I want to encourage Tambussi to do his thing.” Ind. 9 139.

Later on October 21, 2016, George Norcross spoke to O’Donnell in a recorded
call. The Indictment alleges they ‘“spoke about what had happened with Developer-
1 that day and linked the condemnation declaratory judgment action with the
Norcross Enterprise obtaining an advantage in its negotiations with both Developer-
I and LPT. Ind. § 141. George Norcross stated “Here’s what we’re going to do, here’s
what I want to do. I would hope the city would protect their rights and file Monday
morning. We’ll go to Liberty [Property Trust] and say ‘look. You want to do this
project, you’re going to do it under our terms and conditions. We’re not going to
deal with it like this...Developer- 1 walked away from getting reimbursed for all of
his expenses and getting some relief on his [Radio] [L]oft[s] building. Now he gets
nothing. Good.” No reply statement from O’Donnell is included in the Indictment.
Ind. 9 141.

On October 22, 2016, all defendants except Mayor Redd participated in a
conference call which was also recorded. George Norcross said “Here’s the problem.

[Developer-1] as part of this expects us to be helping him on a variety of things...I
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don’t even want to help him because on all the conversations I’ve had with Bill
[Tambussi] on this subject, I don’t even know why we’re dealing with [Developer-
1]...[T]he city ought to condemn his ass and just move on...he’s gonna come under
some very serious accusations from the City of Camden which are gonna basically
suggest that he’s not a reputable person and he’s done nothing but try to impede the
progress of the city....you can never really trust him until you got a bat over his
head.” Ind. § 142. George Norcross further explained that LPT was needed for the
condemnation action because that was a “City of Camden issue” Ind. 9 143, and
further opined that if settlement ultimately followed any legal action there would
have be ““serious conversation with Liberty about who’s paying” Ind. 9 143.

Philip Norcross credited George Norcross with devising the plan to use the
Camden government to seek condemnation. During this same call Tambussi
explained the impact the CRA bringing suit could have on Developer-1: * so, the
thought process here is that...if in fact the court agrees with us, and we think we
have a very strong argument in that regard, the [ Victor’s] view easement value comes
down to virtually nothing...because ...of the facts that we know with regard
to...how the development will enhance the value of [Developer-1]’s property. So it
puts [Developer-1] in a drastically different position in terms of negotiating.” Ind.

145.
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The participants in the call discussed the strategic advantage this legal action
gave the Norcross Enterprise over Developer-1:

Philip A. Norcross: [M]y guess is if Bill [Tambussi] is
successful on the narrow issue of that view easement, . . .
I guarantee you [Developer-1’s] gonna pick up the phone
and call his friend [an LPT senior vice president] and say,
“How do we make the deal?” That’s my assessment of
what would happen.

John J. O’Donnell: I agree on both ends. I agree you have
to do that to bring Liberty [Property Trust] to the table also
to deal with it.

Sidney R. Brown: Right, is the goal here. Let me just make
sure, is the goal here really to try to put some pressure on
[Developer-1] to sign what we just tried to get signed?
George E. Norcross, II1: Of course. Either that or condemn
it, so we can move expeditiously sure it is . . . [ mean, |
think we’ve been dealing from position of weakness for
one year. We gotta get this project on our terms.

Ind. 9 146.

During the same call, George Norcross proposed having the CRA consider
trying to take away Developer-1’s Radio Lofts option to apply additional pressure as
“another point of attack on this putz.” Philip Norcross responded that the best “head
shot” was to kill the [Victor’s] view easement. Ind. 9 147-148.

Towards the end of the call, Brown observed “A couple of ...good things
would come out of this...it puts pressure on [Developer-1] to come to the table that
he hasn’t had any pressure to do up to this point....so, seems to me we should

proceed and go ahead and let Bill [Tambussi] get this thing done. Ind. § 149.
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Tambussi notified LPT’s counsel that Camden, through the CRA, was
seriously contemplating filing suit to confirm CRA’s right to condemn the view
easement and that Camden Partners would file tax credit applications once the action
was filed. He asked for LPT to cooperate with the CRA. Ind. 9 150.

LPT did not cooperate as needed. The legal action was not initiated. What
happened was LPT offered Developer-1 some additional money to increase the total
value of the deal for Developer-1 to $1.95 million. Ind. § 151.

On October 24, 2016, Developer-1 consented and agreed to extinguish the
Victor Lofts view easement, sell his residential rights of first refusal, sell his
residential development rights and property, and sell $18 million worth of ERG tax
credits that could be redeemed following development on the 11 Cooper site. Ind. 4
152.

“Developer-1 was open to extinguishing the Victor Lofts view easement
because he did not want to stand in the way of development of the Camden
waterfront but believed that it was worth more than what he was ultimately paid for
it.” He also wanted to partner with LPT in the residential development project.
However, the “threats” made by George Norcross caused Developer-1 to believe
“that remaining in the project-or sticking to his price for the value of his various
rights-would lead George E. Norcross, III to use his control of the Camden

government to cause DPI financial harm. He also feared that George E. Norcross, 111
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would attack his business in the media which would cause his firm reputational
harm.” Ind. 4 153.

There was eventually litigation brought concerning the Radio Lofts site in
2018. Camden and the CRA were represented by Tambussi and his firm. As the case
neared trial, Developer-1 sought to introduce evidence that Camden and the CRA
became hostile to him beginning in 2016 during his negotiations with the Norcross
Enterprise. In 2023, Tambussi filed a pre-trial motion to preclude any reference to
the Norcross brothers in the civil action. The motion was not decided. The grand jury
insinuates that Defendant Tambussi misrepresented or obfuscated the involvement
of the Norcross brothers. Ind. 9 155-157.

On October 24, 2016, the same day that Developer-1 agreed to sell, CSB, NFI,
and TMO filed Grow NJ tax credit applications with the EDA. They proposed to
construct what became the Triad1828 Centre to relocate employees from their
present firms outside Camden. Ind. § 158.

On March 24, 2017, EDA authorized Grow NJ tax credit awards in the amount
of “approximately $ 86.2 million for CSB, approximately $79.3 million for TMO,
and approximately $79.3 million for NFI to construct an office building on the Triad
parcel . ...” Ind. 9 159.

The Tower was built between 2017 and December 2019. It was owned by

Camden Partners Tower Equities (CPT Equities), an entity comprised of LLCs
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associated with George Norcross, Brown and O’Donnell. CSB, NFI, and TMO
would lease space from CPT Equities. There were no other tenants in the building.
Ind. 9 160.

CSB, NFI, and TMO have complied with the necessary administrative
procedures to receive their tax credits. The EDA has issued appropriate letters of
compliance and approved the credits. CSB, NFI, and TMO have sold the tax credits
they received. Ind. 49 161-165.

11 Cooper was also built between January 2017 and December 2019.
TMO constructed the building using plans received from Developer-1 in the
settlement. Its ownership group is CP Residential GSGZ which is owned by LLCs
that include George Norcross, Brown, and O’Donnell as part of the ownership. They,
too, have applied for, received, and sold tax credits. Ind. 9 169-172.

In mid-2017, CFP CEO-1 met with the then President and CEO of Cooper
Health (Individual 2) who advised the CFP CEO-1 that George Norcross wanted to
move people around in Camden. George Norcross allegedly did not approve of CFP
CEO-1 remaining in his position. CFP CEO-1, who had been employed at CFP since
the late 1990s, advised that he was happy in his job and not looking to leave. Ind.
173.

In December 2017, CC-1 told CFP CEO-1 that Mayor Redd needed a place to

go when her term ended. CFP CEO-1 was told that Mayor Redd was going to

30



become the CEO of the joint Rowan University-Rutgers Camden Board of
Governors and the present CEO (Individual-1) was going to take CFP CEO-1’s job.
CFP CEO-1 was asked to resign. This would cause him to lose bonus and severance
monies. CFP CEO-1 was offered another public position which paid almost
$100,000 less than the CEO job. CFP CEO-1 reminded CC-1 he had a contract and
was told that Tambussi had looked at it and they “could drive a truck through it.” Ind.
99 174-175.

CC-1 told CFP CEO-1 that if he did not resign, “they” would make something
up about him which would lead to termination for cause. This would cause him to
lose a bonus anticipated to be $50,000, and his severance package and would also
harm his reputation. Ind. q 177.

As this was occurring, the Senate President introduced pension legislation
which would benefit Mayor Redd and few others. The Mayor would be able to re-
enter the pension system and accrue pension time and benefits based upon her
anticipated $275,000 salary as CEO of the joint board. Ind. 9 178.

CC-1 continued to discuss CFP CEO-1 leaving his position. CFP CEO-1
asked for his severance package to be restructured and for the CFP board to be used
as cover. CC-1 replied, in summary, that there was no cover from a relentless George
Norcross who simply no longer wanted CFP CEO-1 in that position. CFP CEO-1

resigned at the end of December 2017. He was paid his anticipated bonus. Mayor

31



Redd replaced Individual-1 as CEO of the joint board and Individual-1 replaced CFP
CEO-1. Ind. 9 179-180.

In December 2017, Developer-1 agreed that DPI would sell six properties,
including the Victor Lofts, to a REIT. To complete the sale, Developer-1 needed to
transfer an existing PILOT (payment in lieu of taxes) agreement for the Victor to the
REIT. This required an application to and approval from the Camden City Council.
The issue of this approval was discussed at a Camden stakeholders’ meeting led by
Philip Norcross in March 2018. Philip Norcross said the PILOT agreement transfer
approval should be slowed down by the City to create a legal strategy to deal with
Developer-1. Philip Norcross said that basically DPI’s transfer of the PILOT
agreement should be treated as a package deal with DPI’s unrelated option to develop
the Radio Lofts site. Philip Norcross hoped that this would cause Developer-1 to
forfeit his right to develop the Radio Lofts site. Ind. 9 181-185. This led to the CRA
Executive Director contacting Individual-1, who was now the CFP CEO, about how
the CRA might “unwind” Developer-1’s rights to the Radio Lofts site. Ind. 9§ 187.

The CRA had an agreement going back to August 2002 with DPI that gave
DPI the right to purchase the Radio Lofts building after the environmental
remediation. This agreement did not contain a provision to terminate. But in March
2018, the CRA drafted a letter purporting to terminate DPI’s option to purchase

Radio Lofts. This action required approval of the CRA’s board which was quickly
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given. The REIT’s application to allow the transfer of the PILOT agreement was
filed with the City of Camden in April 2018 and seven days later, the CRA sent a
letter to DPI purporting to terminate its Radio Lofts redevelopment option. DPI filed
suit against Camden, the CRA and others on June 21, 2018. The litigation settled in
2023 on terms seemingly unfavorable to Developer-1. His reasons for settling
included a belief he would not be treated fairly by the court system, that he had
already incurred substantial legal fees and even if he prevailed in the litigation,
appeals would impair his ability to refinance or sell the Victor. Ind. 99 188-196. The
Grand Jury alleges that the Norcross Enterprise “successfully caused Developer-1 to
forfeit his Radio Lofts development option.” Ind. § 197.

The speaking portion of the indictment closes by reviewing the amount of tax
credits and salary earned by George Norcross, Brown and O’Donnell between
around 2012 through 2023. It also discusses tax credits and benefits received by
Cooper Health, L/N CAC and CP Residential as well as the philanthropic efforts of

the Norcross brothers. Ind. 49 198-211.

LEGAL ANALYSIS
The court concludes that the indictment must be dismissed. Section A will
provide an overview of the law pertaining to indictments. Section B will explain that
the indictment must be dismissed because its factual allegations do not constitute

extortion or criminal coercion as a matter of law. Section C will discuss the court’s
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conclusion that there is no racketeering enterprise. Section D will explain that Dana
L. Redd was not a member of an enterprise and did not commit an act of official
misconduct. Finally, Section E will delineate why all charges in the indictment are

facially time-barred.

A. Review Of Law Concerning Indictments

The court concludes that Indictment No. 24-06-0111-S must be dismissed.
Before discussing the substantive reasons for the court’s decision, some discussion
about indictments is necessary.

Article I, Section 8 of the New Jersey Constitution guarantees the right to
indictment. N.J.S.A. 2B:22-1, et seq establishes procedures for a State Grand Jury.

The grand jury occupies a high place as an instrument of justice in New
Jersey’s system of criminal law. The grand jury fulfills a constitutional role of

standing between citizens and the State. State v. Del Fino, 100 N.J. 154, 164 (1985).

The grand jury is asked to determine whether a basis exists for subjecting the accused
to a trial. The grand jury must determine whether the State has established a prima
facie case that a crime has been committed and that the accused committed it. State

v. New Jersey Trade Waste Ass’n, 96 N.J. 8 (1984).

State v. Hogan, 144 N.J. 216, 228 (1996) emphasized that the purposes of the

grand jury extend beyond bringing the guilty to trial. Equally significant is its

responsibility to protect the innocent from unfounded prosecution. Though the grand
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jury is an arm of the court, courts reluctantly and sparingly review the grand jury’s

actions to protect its independence. State v. Shaw, 241 N.J. 223, 289 (2020). A court

intervenes only on the clearest and plainest grounds, and only when the indictment

is manifestly deficient or palpably defective. State v. Twiggs, 233 N.J. 513, 532

(2018) (citing State v. Hogan, 144 N.J. 216, 228-229, 676 A.2d 533 (1996)).

“The grand jury’s role is not to weigh evidence presented by each party but
rather to investigate potential defendants and decide whether a criminal proceeding
shall be commenced. . . . . Credibility determinations and resolution of factual
disputes are reserved almost exclusively for the petit jury.” Hogan, 144 N.J. at 235.
The grand jury is intended to be more than a prosecutor’s “rubber stamp.” Id. at 236.

The State believes that in asking the court to dismiss the Indictment based
only on the four corners of the Indictment, defendants face an impossibly uphill
climb. It argues that the defendants incorrectly treat the Indictment as the totality of
the State’s case, and that the defendants improperly ask the court to consider factual
disputes rather that restricting their arguments to purely legal questions.

The State argues that the grand jury properly alleged each of the crimes it
charged and that, for now, pending a different type of motion to dismiss, the court’s
consideration should end.

The State asserts its compliance with Rule 3:7-3(a) which requires that the

indictment shall be a “written statement of the essential facts constituting the crimes
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charged.” The State is satisfied the indictment meets this elementary who, what,
when, where requirement and that it gives the defendants all the notice they need to
prepare a defense. Defendants do not dispute notice.

The State also asserts that defendants cannot convert their facial motions into
an attack on the sufficiency of the evidence simply because the grand jury returned

a speaking indictment. United States v. Phillips, 690 F. Supp. 3d 268, 276-279

(S.D.N.Y. 2023) discusses speaking indictments. It observes that an indictment
generally need do little more than track the language of the statute charged and state
the time and place of the alleged crime. An indictment is not supposed to inform the
defendant of the evidence or facts which will be used to prove the case. Most times,
a court will not be able to test the sufficiency of the evidence on a pretrial motion to
dismiss. An exception exists when the government has made what can be described
as a full proffer of the evidence it intends to present at trial. Id. at 278. In this case,
the State emphatically emphasizes that the indictment does not constitute a full
proffer of its case.

The choice to proceed by way of speaking indictment was the State’s. Such
indictments are fairly rare in New Jersey Superior Court. That a speaking indictment
was used does not change the standards governing a motion to dismiss. The court

accepts that this speaking indictment is not a full proffer of the State’s case, and that
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it was, at least in part, intended to serve as a bill of particulars. However, the speaking
indictment does open the door to the facial challenge all defendants bring.

Defense counsel correctly argue that there are numerous situations where a
court must consider dismissal of an indictment. Most of these situations require the
court to review the entire grand jury proceeding, including testimony, instructions,
and certain colloquy. The motion the court grants today is different.

Defendants correctly assert that when the allegations in an indictment do not
support the charges, the indictment is palpably defective and subject to dismissal.

State v. Brady, 452 N.J. Super 143 (App. Div. 2017). The court believes that the

facial challenge defendants bring is appropriately heard because the argument makes
no reference to the grand jury record, and because it assumes that every factual
allegation in the Indictment is true and was adequately supported before the grand
jury.

The facial challenge defendants make is purely legal. Defendants suggest that
the indictment alleges the essential facts surrounding the crime in detailed fashion
and that those facts, accepted as true and construed in the most favorable way to the
State, do not constitute a crime. It follows that if the facts alleged do not, as a matter
of law, constitute a crime, the indictment is manifestly deficient and facially and

palpably defective.
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The question of law as to whether the indictment charges a crime is for the

court’s determination. State v. Schneiderman, 20 N.J. 422,426 (1956). It is clear that

the questions presented to the court by this motion are purely legal and ripe for
immediate resolution.

The court disagrees with the State’s argument that defendants are really just
attacking the persuasiveness of the Indictment’s narrative by challenging how
alleged conduct should be interpreted. Again, that is simply not what defendants
have done. The court is asked to consider that which is factually alleged against the

conduct proscribed by statutes. State v. Perry, 439 N.J. Super 514 (App. Div. 2015).

State v. Riley, 412 N.J. Super 162, 169 (Law Div. 2009) instructs that when “a statute

1s interpreted in such a way that the facts presented to the grand jury simply do not
fall within the statute invoked, then the indictment must be dismissed.”
The court will proceed to discuss the reasons why the Indictment must be

dismissed.

B. The Factual Allegations Of The Indictment Do Not Constitute Extortion
Or Criminal Coercion As A Matter Of Law

The indictment must be dismissed because its factual allegations do not
constitute extortion or criminal coercion as a matter of law.
During oral argument, counsel argued on behalf of all defendants that the

entire indictment hinged on violations of the extortion and criminal coercion statutes,
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and that if the indictment failed to sufficiently allege violations of these statutes,
dismissal of the entire indictment was the appropriate remedy. (Transcript of Motion

to Dismiss the Indictment, at 12:15-13:2, State of New Jersey v. George E. Norcross,

11, Philip A. Norcross, William M. Tambussi, Dana L. Redd, Sidney R. Brown, and

John J. O’Donnell, MER-24-001988 (Jan. 22, 2025))?. Counsel argued that “the

question for the court is does the indictment allege facts that constitute extortion.
That’s a traditional question of law for the court.” T16-16 to 16-19. Counsel opined
that “it’s really extortion or bust in this case.” T16-10 to 16-11.

The State, in reply, asserted: “Now everyone agrees the most central question
in the case as a whole is whether these defendants, in fact, conspired to engage in
extortion or coercive behavior. Well, the grand jury found that they did and for very
good reason.” T38-7 to 38-11.

Later in argument, the critical nature of this basic question presented again:

The Court: “It just—it brings us right back to the
beginning of the day where Mr. Roth’s argument was it
can’t possibly be extortion.”

Mr. Grillo: “Under—and I certainly understand that, Your
Honor. And I think, as we said, the one place where maybe
we all agree is that this does, in some sense, hinge on
whether those threats are unlawful.”

The Court: “All right. But what if they’re not?”

Mr. Grillo: “What if the threats---"

The Court: “What if the alleged threats aren’t unlawful
threats?”

2 All future references to the motion transcript will be cited in accordance with
Rule 2:6-8.
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Mr. Grillo: “Well--"

The Court: “Then what happens?”’

Mr. Grillo: “Your honor, I think it certain—it certainly
impacts the strength of the State’s indictment. And I
obviously think that’s the question they have hung their
hat on today. The State certainly believes that the
indictment’s facts make clear that those threats are
wrongful. The grand jurors certainly believe that threats
were wrongful. And if there is a question as to whether or
not the evidence supports it, we’re happy to defend them
in an appropriate motion to dismiss the indictment where
the full record is going to be evaluated and where the State
has the full compliment of its evidence to support those—
those arguments.”

T232-7 to 233-9.

The validity of every count in this thirteen-count indictment depends upon the
existence of unlawful threats. The State argues that the grand jury’s determination
that these unlawful threats occurred is presumptively valid and entitled to
deference. Defendants argue that the grand jury was wrong on the law and that the
court has the obligation and duty to dismiss the indictment now. The court agrees
with the defense assertion,

Count One of the Indictment is the First Degree Racketeering Conspiracy. All
six defendants are charged with having engaged in a pattern of racketeering activity
described as being at least two incidents of racketeering conduct, including but not
limited to Federal Hobbs Act Extortion, Theft by Extortion, Financial Facilitation of

Criminal Activity, Misconduct by Corporate Official or Conspiracy to commit these
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offenses. The financial facilitation and corporate misconduct charges require a
predicate crime which in this case is an extortion type offense.

Counts Two through Four are various conspiracy charges all of which allege
conspiracies which depend upon legally valid extortion and conspiracy charges.

Counts Five through Ten allege Financial Facilitation charges and Counts
Eleven and Twelve are Misconduct by Corporate Official charges. These counts are
pled on a complicity theory. The alleged shared criminal liability is clearly one to
commit extortion and criminal coercion.

Count Thirteen is the Official Misconduct count. The heart of this count,
which is pled generically, is the promotion and advancement of the crimes alleged
in the other counts. If those counts fall, so must Count Thirteen.

Defendants correctly assert that the threat offenses are the common
denominator of every count and that if these threats are not crimes, it follows that no
count in the indictment can be sustained as a matter of law.

The indictment alleges acts of extortion or criminal coercion against
Developer-1 and CFP CEO-1. Before addressing the specifics of the threats, a
review of the relevant statutes is appropriate.

Hobbs Act Extortion is a violation of 18 U.S.C. § 1951. Section (a) of the
statute provides “Whoever in any way or degree obstructs, delays, or affects

commerce or the movement of any article or commodity in commerce by robbery
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or extortion or attempts or conspires so to do, or commits or threatens physical
violence to any person or property in furtherance of a plan or purpose to do anything
in violation of this section shall be fined under this title or imprisoned not more than
20 years, or both.” The State has not alleged the robbery element of the statute.
Extortion is defined in section (b)(2) as “the obtaining of property from another, with
his consent, induced by wrongful use of actual or threatened force, violence, or fear,
or under color of official right.”

Theft by Extortion is a violation of N.J.S.A. 2C:20-5. The statute provides
that a person is guilty of theft by extortion if he purposely and unlawfully obtains
property of another by extortion. Extortion can be accomplished in multiple ways
but the potentially relevant subsections here are (c), (d), and (g). Subsection (c)
concerns a threat to “expose or publicize any secret or asserted fact, whether true or
false, tending to subject any person to hatred, contempt or ridicule, or to impair his
credit or business repute.” Subsection (d) concerns a threat to “take or withhold
action as an official or cause an official to take or withhold action.” Subsection (g)
concerns a threat to “inflict any other harm which would not substantially benefit
the actor but which is calculated to materially harm another person.” The model
criminal jury charge for this offense states that “the threatened harm need not have
been illegal. The defendant may have been privileged or duty bound to inflict the

harm which he/she threatened. However, if defendant used the threat of harm to
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coerce a transfer of property, then defendant is guilty of theft by extortion.” State v.
Roth, 289 N.J. Super 152, 158 (App. Div. 1996) is referenced in a footnote in the
charge. The model charge also provides that the “threat may have been either written
or spoken, expressly stated or implied from the surrounding circumstances.” See
Model Jury Charges (Criminal), “Theft by Extortion” (N.J.S.A. 2C:20-5) (rev’d June
5,20006)

Criminal Coercion is a violation of N.J.S.A. 2C:13-5. The statute provides
that a person is guilty of criminal coercion if “with purpose unlawfully to restrict
another’s freedom of action to engage or refrain from engaging in conduct, he
threatens to do one of several things. The potentially relevant subsections here are
a(3), a(4), and a(7). Subsection a(3) concerns a threat to “expose any secret which
would tend to subject any person to hatred, contempt or ridicule, or to impair his
credit or business repute.” Subsection a(4) concerns a threat to “take or withhold
action as an official, or cause an official to take or withhold action.” Subsection a(7)
concerns a threat to “perform any other act which would not in itself substantially
benefit the actor but which is calculated to substantially harm another person with
respect to his health, safety, business, calling, career, financial condition, reputation
or personal relationships.”

The extortion and criminal coercion statutes are very closely related. The

major difference between the two is the purpose of the threat. Extortion involves the
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purpose to get the money or property of another and criminal coercion involves the
object to restrict another’s freedom. Cannel, N.J. Crim. Code Annotated, comment
2 on N.J.S.A. 2C:20-5, and comment 2 on N.J.S.A. 2C:13-5 (2024). The statutes
parallel each other and have only some small insignificant differences in language.
Ibid.

The many small differences seem to be the result of
tinkering with language, motivated by the desire to
exclude from the definitions of extortion or criminal
coercion any activities which seem legitimate. The
problem of drafting statutes broad enough to perform their
desired functions but without the capacity to criminalize
behavior which is not unjustifiably threatening is a
difficult one.

Ibid. Not every threat is criminal, or even wrong. State v. Monti, 260 N.J. Super

179, 185 (App. Div. 1992).

State v. Roth, 289 N.J. Super 152 (App. Div. 1995) is insightful. The case

concerned the interpretation of subsection (g) of the extortion statute. The Appellate
Division considered the relevant provisions of the New Jersey Penal Code, Final
Report of the New Jersey Criminal Law Revision Commission issued in 1971. The
court wrote, “The 1971 Commentary acknowledges that a law which included every
threat made for the purpose of obtaining property would encompass a significant
portion of accepted bargaining.” Roth, 289 N.J. Super at 161. Thus, certain
commercial or economic menaces are excluded from the purview of the statute. This

includes certain threats “to breach a contract, to persuade others to breach a contract,
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to infringe a patent or a trademark, to change a will or persuade another to change a
will, to refuse to do business or to cease doing business, to sue, to vote stock one
way or another.” Ibid. (quoting 1971 Commentary at 227-228). The court referenced
the Commentary’s statement that “for the most part these are situations in which a
private property economy must tolerate considerable ‘economic coercion’ as
incident to free bargaining. Civil remedies are usually adequate to deal with abuse
of the privilege.” Ibid. But before exempting threats otherwise considered illegal
under this provision, the code drafters intended that there exist an economic or
commercial nexus between the actor who utters these protected threats and the

underlying transaction. The absence of this nexus was a critical fact in Roth. In Roth,

the defendant had no economic or commercial connection to the underlying real
estate transaction so it could not be said that his hardball bargaining tactics
constituted non-criminal accepted economic bargaining. Roth, 289 N.J. Super at
161.

Defendants correctly argue that when considering private parties negotiating
economic deals in a free market system, threats are sometimes neither wrongful or
unlawful. In these situations, there may be nothing inherently wrong in using

economic fear to obtain property. United States v. Sturm, 870 F.2d 769,773 (1% Cir.

1989). “Fear of economic loss is a driving force of our economy that plays an

important role in many legitimate business transactions” Brokerage Concepts, Inc v.
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U.S. Healthcare, Inc., 140 F.3d 494,523 (3d Cir. 1998). These principles have strong

application to the threats in this case.

The alleged threats made by George Norcross to Developer-1 are:

1) In the context of negotiations to get Developer-1 to extinguish his view
easement, George Norcross said via telephone “if you f**k this up, I’ll £**k
you up like you’ve never been f**ked up before. I’ll make sure you never do
business in this town again.” Ind. ] 115-118.

2) On October 20, 2016, George Norcross and Philip Norcross threatened
Developer-1, who was with his counsel, with “consequences” if he did not
reach agreement regarding the view easement and the transfer of the right of
first refusal. Ind. 9 136. George Norcross admitted this “threat” in a recorded
conversation with a friend the next day. George Norcross told his friend that
he had been on the phone with Developer-1 for an hour and a half and that
Developer-1 “tried to f**king shake us down. As usual.” George Norcross
said he told Developer-1 “no” and “this is unacceptable. If you do this it will
have enormous consequences.” When Developer-1 asked if he was being
threatened, George Norcross said “absolutely.” Ind. 4 137.

How is this to be interpreted? The indictment must be read in its entirety, and
the reader must apply the healthy dose of common sense urged by the State. Clearly,

this is a steel cage brawl between two heavyweights, both accompanied at times by
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at least one lawyer. Neither seems to like or trust the other. Each is trying to prevail
in the negotiations and there is substantial money at stake. Beyond that, power and
control along the waterfront is in play. Developer-1 handles himself ably and gives
as good as he gets. In this context, what does it mean to be told he would be
“f**k[ed] up like [he] [has] never been f**ked up before” and that he will “never do
business in this town again?” Does it mean anything at all? This sabre-rattling
sounds much like “this town ain’t big enough for the two of us.”

Remember not every threat is criminal or even wrong. State v Monti, 260 N.J.

Super 179, 185 (App. Div. 1992). George Norcross’s “threat” may be boorish and
indecorous. His statement does not satisfy any reasonable person’s view of how
something as important as how Camden’s waterfront redevelopment plans should be
decided. The State is not wrong when it advances the idea of the truly level playing
field, where critical decisions are made on the basis of developer qualifications and
public benefit, as opposed to George Norcross’s selfish interests. However, the court
is not called upon to consider whether the redevelopment could have proceeded in a
better, more fair, less political way. The court is asked to evaluate whether this
“threat” was criminal.

When Developer-1 asks George Norcross if he is threatening him, what is he
really doing? Does he seek to confirm that he is, indeed, in physical or other danger

or is he goading and needling his adversary? Recall that in a phone call George
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Norcross did not seem to know was being recorded he stated that he spent an hour
and a half on the phone with Developer-1 who “tried to £**king shake us down. As
usual.” The court is reminded of the old saying that “where one stands depends upon
where one sits.”

And the amorphous threat to make sure you never do business in this town
again? This can be perceived as a “threat”, but to do what? The Indictment and the
State focus not on the intent of the person making the threat but on the effect on
Developer-1, the hearer. This court finds that this statement is precisely the sort of
economic coercion that the 1971 commentary recognized as incident to free
bargaining. There undoubtedly was an “economic or commercial nexus” between
Norcross and the underlying negotiation. Unlike the defendant in Roth, Norcross and
his cohorts had the wherewithal to develop the waterfront parcel that conflicted with
the view easement.

The Indictment references other “threats” allegedly made concerning
Developer-1. George Norcross is alleged to have said of Developer-1 in
conversations with all defendants except Redd that “. . . . he’s gonna come under
some very serious accusations from the City of Camden which are gonna basically
suggest that he’s not a reputable person and he’s done nothing but try to impede the
progress of the city. . . .” Ind. q 142. This is not a threat of any kind. There is no

explanation as to what those serious accusations even were, but they were not
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coming from George Norcross. Indeed, representatives of the City of Camden would
be entitled to speak up if they believed that Developer-1 was using his view easement
and his right of first refusal to obstruct critical redevelopment efforts. In any event,
none of this conversation was communicated to Developer-1 by any defendant.

The other relevant threat is that the Enterprise threatened CFP CEO-1 over the
L3 complex. CFP CEO-1 reportedly feared George Norcross because in the early
2000’s George Norcross had a dispute with the CFP founder and caused Camden to
slash the nonprofit’s funding. He also caused the founder to give up his job and leave
Camden. CFP CEO-1 also knew of the Palmyra recordings from 2001 which
allegedly captured George Norcross trying to force a councilman to fire a Palmyra
employee even though George Norcross had no formal role in Palmyra. CFP CEO-
1 also believed that George Norcross was mad at him because of positive media
attention CFP CEO-1 received. Ind. 49 53 -55.

In 2012, CFP was interested in exploring the purchase of the L3 complex
which the EDA owned. Inthe summer of 2013, “the chief of staff to Camden Mayor
Dana Redd told CFP CEO-1 that he should start meeting regularly with Philip A.
Norcross and herself in order to make sure that CFP had the approval of George E.
Norcross, 111 and Philip A. Norcross for CFP’s various projects going forward.” Ind.

q 49,
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The meetings occurred and evolved into weekly Camden stakeholder
meetings. The Norcross influence and presence was strong even though no Norcross
had any role at CFP or in City government. Philip Norcross sought regular
updates. Ind. 9 50-52.

In January 2014, CFP signed an agreement with the EDA to purchase the L3
complex for approximately $ 32.7 million. This price included a discount from
market value which CFP was entitled to because of its nonprofit status. CFP needed
to partner with an investor to finance the transaction and they wanted to use
KPG/MC. CFP CEO-1 quickly learned that CFP’s contract to purchase the L3
Complex angered George Norcross who believed that CFP was ill-suited to be in the
development business. George Norcross allegedly told Cooper Health CEO-1 that
CFP CEO-1, and another CFP executive should be fired. Ind. 9 56-58. No one got
fired and George Norcross continued to simmer.

Cooper Health CEO-1 told CFP CEO-1 and another CFP executive that
because of George Norcross’s anger over this deal, the CFP officials had to meet
with Philip Norcross. The meeting happened in March 2014. Philip Norcross told
them that CFP should not be involved in development and they should turn the deal
over to a private investor and made some suggestions as to whom CFP should use.

Philip Norcross later advised CFP of a specific investor’s interest. This investor had
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an ongoing financial relationship with George Norcross. CFP did not want to work
with this particular investor, but they began discussions anyway. Ind. 9 59-63.

While this was happening, Cooper Health CEO-1 spoke to CFP CEO-1 about
Cooper Health leasing space in the L3 complex when available. A proposal
circulated. Philip Norcross saw it. In April 2014, CFP reached an extremely
financially favorable agreement in principle to partner with its preferred investor as
opposed to the investor championed by George Norcross. Of course, Philip and
George Norcross learned of this. Cooper Health CEO-1 advised CFP CEO-1 that he
was getting “push back”, that Philip Norcross was “still torqued about (CFP)
blowing off” the Norcross preferred investor, and that CFP CEO-1 should handle
that gingerly. Ind. 99 64-67.

George Norcross did not feel that there were any other viable infrastructure
choices for Cooper Health besides the L3 Complex. On April 25, 2014, Philip
Norcross met with CFP CEO-1 in the CFP office and “told him that CFP was not
allowed to use KPG/MC and it should only use” the handpicked Norcross investor.
CFP CEO-1 felt threatened and, after considering what he subjectively believed
about George Norcross’s past conduct, he agreed to partner with Team Norcross.
Ind. 99 68-71. Philip Norcross did not make any express threat.

This decision was a bad financial one for CFP. CFP CEO-1 though

recognized the Hobson’s choice aspect of his situation. CFP President-1 noted in an
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email that the choice over with whom to partner was a “false choice as it doesn’t
seem like we will be able to close the KPG/MC deal given the opposition.” Ind.
72. CFP believes it lost millions.

By the summer of 2014, CFP and its partners had a verbal agreement that CFP
would purchase the L3 complex and then sell it to an entity created by the investment
partners called L/N CAC. CFP was a pass-through entity. It could acquire L3 at a
lower price because of its non-profit status. This approach never quite worked.
Another possibility included Cooper Health being part of the investor’s group but
Philip Norcross advised Cooper officials any ownership interest could complicate
subsequent tax credit applications. Cooper Health thus stood down. Ind. 9 73-75.

CFP CEO-1 contacted Mayor Redd who was a co-chair of CFP and explained
the negative financial consequences of the deal. The Mayor told CFP CEO-1 that he
had to deal with Philip Norcross to resolve the issue. The Mayor, more than once,
told CFP CEO-1 that his job was in jeopardy. This appears to have been in 2014 as
well. Ind. q 77.

In late September 2014 and while the deal was pending, Cooper Health CEO-
1 suddenly and tragically died. Cooper Health CEO-1 had been a co-chair at CFP
and a member of its board. Mayor Redd and Philip Norcross told CFP CEO-1 that
the CEO of the Cooper Foundation, chaired by Philip Norcross, would replace

Cooper Health CEO-1 on the board of CFP and as co-chair of CFP. This would make
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George Norcross “happier” and “help mend fences.” Ind. 4 78. After this new
individual was installed, CFP CEO-1 continued to share that the L3 deal kept getting
worse for CFP. The new co-chair told CFP CEO-1 “that he had to deal with Philip
Norcross and pushed him to close the transaction.” Ind. 9] 78-79.

In November 2014, Cooper Health applied to the EDA for tax credits under
the Grow NJ program in anticipation of leasing space in the L3 Complex. In
December 2014, without having been advised of Cooper’s intention to later become
part owner of the L3 Complex, the EDA approved an award of nearly $40 million in
tax credits to Cooper Health to be paid out over ten years subject to certain annual
certifications. Ind. 9 80-81.

CFP closed on the L3 Complex in December 2014 and conveyed the property
to its investor partner the same day. In 2015, Cooper Health began moving personnel
into the Complex. Cooper Health, then in March of 2015, “only four months after
applying for tax credits to lease space in the L3 Complex, bought a 49 percent
ownership share of L/N CAC.” Ind. 49 82-87. Cooper Health has received all
promised tax credits.

The details regarding the history of the L3 Complex acquisition are important
though there is only one threat alleged. This is the threat made by Philip Norcross
that CFP should only partner with the Enterprise’s chosen investor. Importantly, the

Indictment says that in 2014 Philip Norcross told CFP CEO-1 that it “should only
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use Investor-1 in a manner that CFP CEO-1 took as threat to CFP.” Ind. ¢ 70. CFP
CEO-1 ultimately, it is alleged, did as was suggested because he was generally aware
of retaliatory conduct George Norcross had engaged in a decade or so earlier. CFP
CEO-1 appears to have been consulting with CFP President-1.

CFP CEO-1 believed he was being threatened. Was he? Was the effort by
Philip Norcross, allegedly doing the bidding of George Norcross, something which
constitutes the required purposeful state of mind for Theft by Extortion or Criminal
Coercion? Was it wrongful under Hobbs Act Extortion? This court finds that the
answer to these questions is no. A review of a model jury charge helps explain why.

As regards Theft by Extortion, for example, the model jury charge indicates
that:
The threat may be one which is written or spoken,
expressly stated or implied from the surrounding
circumstances. The threat may have been to injure the
victim directly or to injure another person, unrelated to the
victim, so long as the threat was intended to intimidate or
intimidated the victim. The State need not show that any
of these threats were carried out. A threat alone, if it
enabled defendant to obtain property, is sufficient.

It is no defense that other persons would not have
been intimidated by the threat. It is sufficient if you find
that the threat was effective as to this victim as to enable
the victim to obtain property.

The threatened harm need not be illegal. The
defendant may have been privileged or even duty-bound
to inflict the harm which he threatened. However, if the
Defendant used the threat of harm to coerce a transfer of
property, then defendant is guilty of theft by extortion.
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Model Jury Charges (Criminal), “Theft by Extortion” (N.J.S.A. 2C:20-5).

The court’s conclusion is that the threat perceived by the CFP CEO-1 in 2014
does not constitute extortion or criminal coercion as a matter of law.

Here the focus must be on the “threat” made by Philip Norcross to CFP CEO-
1 that the CFP “was not allowed to use KPG/MC and it should only use Investor-1
in a manner CFP CEO-1 took as a threat to CFP.” Ind. 4] 70. This was not an express
threat so what is to be implied by it? The apparent political muscle and brass knuckle
vindictiveness of the Norcross brothers is alleged to have been known by CFP CEO-
1 but that does not convert Philip Norcross’s strong statement of unsolicited and
unwelcomed opinion into a threat. In fact, before the “threat” was made, CFP CEO-
1 had, at the behest of Philip Norcross, seriously explored partnering with the
Norcross choice. CFP CEO-1 walked away when he felt the deal was not good
enough. The Indictment makes it clear other factors influenced CFP CEO-1°s choice
to ultimately go back to the preferred Norcross choice, including that Mayor Redd
and unindicted co-conspirators told him at “various stages during the L3 transaction
that his job was in jeopardy.” Ind. § 70.

CFP CEO-1 ultimately made his choice. He may well have correctly
anticipated eventual adverse personal consequences, specifically, the loss of his good
job, if he stuck with his preferred investor. But, ultimately, that was his choice. He

could have signed to partner with KPG/MC and let the dominoes fall. Had he done
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so, things could have happened which were bad for him personally but still
financially good for CFP. No one will know what could have happened because CFP
CEO-1 made his choice. Philip Norcross’s conduct may have been preemptory and
imperious but it does not constitute extortion or criminal coercion. In fact, there is
never even a line drawn between the alleged threat and what Philip Norcross would
actually do about non-compliance.

State v. Fair, 256 N.J. 234 (2024) required the Supreme Court to decide

whether a prosecution for terroristic threats premised on a reckless state of mind was
constitutional under First Amendment grounds. The crime of terroristic threats is not
charged in this case and the threats alleged do not involve a reckless state of
mind. Fair does note that true threats of violence lie outside the First Amendment’s
protection. Fair, 256 N.J. at 228. There was no threat of violence here and the
Indictment does not endeavor to conclude precisely what Philip Norcross meant.
The defense correctly argues that the “threat” made by Philip Norcross must
be construed as one which is purely economic in nature, just hard bargaining. The

State acknowledges Viacom Int’l. v. Icahn, 747 F. Supp, 205, 213 (S.D.N.Y. 1990)

and agrees that generally speaking, the difference between illegal conduct and hard
bargaining is whether the victim has the right to be free of the pressure that the
defendant is imposing. It further agrees that in a hard bargaining scenario the alleged

victim has no pre-existing right to be free of the fear he is quelling by receiving value
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in return for transferring property to the defendant, but that in an extortion scenario
the alleged victim has a pre-existing entitlement to pursue his business interests free
of the fear he is quelling by receiving value in return for transferring property to the
defendant. Pb603%. CFP had no pre-existing right to public funding and CFP CEO-1
had no pre-existing right to keep his job. He had a contract but he had civil remedies
if the contract were breached. CFP and CFP CEO-1 had no pre-existing right to the
support of the Mayor or City Government or to the support of powerful, self-
interested local “players”. No doubt, George Norcross was driven by what was best
for George Norcross, and what was best for CSB, Cooper Health, and perhaps
Camden, quite possibly in that order.

Just as there are no threats under State law, there is also no Hobbs Act
Extortion.

As regards Developer-1, there was clearly negotiation which centered on the
relinquishment of property rights. However, there was no illegal exploitation of
Developer-1’s fear of potential economic harm. The Norcross Enterprise clearly had
the same right to try to negotiate a presence on the Camden Waterfront as Developer-
1 did. The means it used were negotiations and hard bargaining, which cannot be

considered wrongful under the facts alleged. It is also not wrongful to allow your

3 All future references to the State’s brief will be cited in accordance with Rule 2:6-
8.
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adversaries to fear your reputation for using political power. Potential litigation is
not a wrongful means when the litigation is commenced for appropriate reasons.

United States v. Pendergraft, 297 F.3d 1198, 1208 (11" Cir. 2002). This to be

contrasted with the defendant in Roth who “possessed only the bare right to file a
motion to set aside the sheriff sale.” Roth at 161.

The court is satisfied as a matter of law that the Indictment must be dismissed
because its factual allegations do not constitute extortion or criminal coercion as a
matter of law. The decision to do this is authorized by Riley, 412 N.J. Super. at 162.
In Riley, Judge Ostrer analyzed whether New Jersey’s computer crime laws
prohibited employees from accessing computer data in a manner prohibited by their
employers. The court thoroughly analyzed the language of the statute, the legislative
history, case law and principles of statutory construction. The facts the court
evaluated were simply the facts alleged in the indictment which the Court accepted
as true. Like the Riley court, for purposes of deciding the motion, the court will
accept the facts as alleged by the State. Id. at 167. At the risk of unnecessary
repetition, this is a legal decision which involves an assessment of, for now,
undisputed facts.

The court has a clear duty to act when an indictment’s factual allegations do
not amount to crimes as a matter of law. The parties seem to agree that that the

Indictment is premised on the alleged threats. But the threats are not extortion or
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coercion as a matter of law. The derivative offenses in the indictment all rest on the
threat-based offenses so they too must be dismissed.

By way of summary, the court concludes that all of the charges in the
Indictment are predicated on the existence of wrongful or unlawful threats. There
are no such threats alleged.

Count One can not stand without Hobbs Act extortion, or extortion. The
financial facilitation of criminal activity and misconduct by corporate official
charges similarly depend upon the illegality of the threats. Without wrongful or
unlawful threats, the conspiracy charges cannot be sustained either. The State has
not established the requisite agreement to commit at least two predicate accts. Ind.
216.

Because of this, the rest of the charges collapse. The court will discuss the
Official Misconduct charge later, but next it will address another reason that the

Racketeering count must be dismissed: there 1s no racketeering enterprise.

C. There Is No Racketeering Enterprise

Count One of the Indictment charges all six defendants with Racketeering
Conspiracy, a First Degree crime. Ind. 49 212 — 216. The offense is alleged to have
been committed between in or about 2012 and the date of the Indictment. There are

also unindicted co-conspirators. The conspirators are alleged to have acted with
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purpose to promote and facilitate the crime of racketeering by conspiring,
confederating and agreeing that:

A. One or more of them would engage in conduct which
would constitute the crime of racketeering; and

B. One or more of them would aid in the planning,
solicitation and commission of the crime of
racketeering, that is the defendants and the unindicted
co-conspirators, being persons employed and
associated with an enterprise, which enterprise was
engaged in and the activities of which affected trade
and commerce, would conduct and participate, directly
and indirectly, in the conduct of the enterprise’s affairs
through a pattern of racketeering activity, including the
commission of a crime of the first degree, in violation
of N.J.S.A. 2C: 41-2(c¢), all as herein described.

Ind. 9 213.

Count One alleges that these six defendants, along with other unindicted
persons, “did constitute an ‘enterprise’ within the meaning of N.J.S.A. 2C: 41-1(c),
herein referred to as the “Norcross Enterprise,” that is, a group of individuals
associated in fact although not a legal entity, and whose associates thereof engaged
in, and the activities of which affected, trade and commerce.” Ind. q 214.

The Count also alleges the purposes of the enterprise in Paragraph 215 which
appear on pages 82—85 of the Indictment. The court has already enumerated the

alleged purposes. See above 3-5.
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The Count ends by alleging the “pattern of racketeering activity” which, as
defined in N.J.S.A. 2C:41-1(d) must consist of at least two incidents of racketeering
conduct, including but not limited to:

a. Interference with Commerce by Threats or Violence, in
violation of 18 U.S.C. Section 1951 by obstructing,
delaying, and affecting commerce and the movement
of any article and commodity in commerce, by
extortion as it is defined in that section, to wit, by
obtaining property from another, with consent, induced
by wrongful use of actual and threatened fear under
color of official right, and attempting and conspiring so
to do;

b. Theft by Extortion, in violation of N.J.S.A. 2C:20 - 5:

c. Financial Facilitation of Criminal Activity, in violation
of N.J.S.A. 2C:21-25;

d. Misconduct by Corporate Official, in violation of
N.J.S.A. 2C: 21-9; and

e. Conspiracy to commit these crimes, in violation of
N.J.S.A. 2C; 5-2.

Ind. 9216.

The court has already delineated that the indictment must be dismissed
because it is based on the criminality of the alleged threats. However, it remains
important to thoroughly evaluate another problem with the Racketeering charge.
That problem is the absence of an enterprise.

State v. Ball, 141 N.J. 142 (1995) is critical to understanding the elements of
a racketeering offense. The gravamen of a racketeering violation is the involvement
in the affairs of an enterprise through the pattern of racketeering activity. Id. at

155. For there to be racketeering, there must first be an enterprise as defined by
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N.J.S.A. 2C:41-1(c). By statute, enterprise means any individual, sole
proprietorship, partnership, corporation, association, or other entity or group of
individuals associated in fact though not a legal entity. It includes illicit as well as
licit enterprises and governmental as well as other entities.

The model jury charge for racketeering draws heavily on the Ball decision to
tell juries about what it means to be an enterprise:

“There does not need to be a distinct, ascertainable structure to constitute an
enterprise.” Id. at 160. Rather, the term embodies any group of persons associated in
fact and includes traditional organized groups, with command structures, as well as
less organized and non-traditional groups. While the term is broad, it targets only
organized crime type activities that are substantial in nature.

The enterprise must have an organization, the hallmark of which consists in
the kinds of interactions that become necessary when a group is to accomplish its
goal(s), divides among its members tasks that are necessary to achieve a common
purpose. Id. at 162. “The division of labor and the separation of functions undertaken
by the participants serve as the distinguishing marks of the enterprise because when
a group divides and assembles its laborers in order to accomplish its criminal
purposes, it must necessarily engage in a high degree of planning, cooperation and

coordination, and, in effect, constitute itself as an organization.” Ibid.
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Evidence of an ascertainable structure will support an inference that the group
engaged in carefully planned or highly coordinated criminal activity and thus, will
support the conclusion that an enterprise existed. But apart from an organization’s
structure, the focus of the evidence must be on the number of people involved, their
knowledge of the objectives of the association, how they associated with each other,
whether they performed discrete roles in carrying out the scheme, the level of
planning involved, how decisions were made, the coordination involved in
implementing decisions and how frequently the group engaged in incidents or

committed acts of racketeering and the length of time between the acts. Id. at 161-

163. See also Model Criminal Jury Charges, (Criminal) (Racketeering, N.J.S.A. 2C:
41- 2(¢)).

A review of every word in the Indictment makes it abundantly clear, as a
matter of law, that the enterprise defined by the grand jury does not and cannot
legally exist. Enterprise is an element separate from the pattern of racketeering
activity and the State must prove the existence of both to establish a RICO violation.
Id. at 161-162.

The State’s brief at page 43 summarizes the roles of the Enterprise
members: George Norcross i1s “indisputably the Enterprise’s leader.” Philip
Norcross and William Tambussi were the Enterprise’s lawyers, and they practiced

law “beyond the scope of lawful practice.” “O’Donnell and Brown were
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businessmen, who, among other things, participated directly in plotting to use a
municipal entity to file a condemnation action to gain leverage against or punish
Developer — 1, supplied financial capital and in turn used their various entities to
collect the tax credits at the heart of the conspiracy.” Dana Redd was “the Mayor of
Camden — the most powerful government official in the city — allowing the
Enterprise to directly control and leverage the people’s government to pick winners

and losers among its constituents.”

C(1). Sidney R. Brown And John J. O’Donnell

Begin with Brown and O’Donnell. Sidney R. Brown is “the CEO of NFI, a
trucking and logistics company. From 2014 to the date of this Indictment, he was a
member of the board at Cooper Health. He was also a partner in the groups that own
the Ferry Terminal Building, 11 Cooper, and the Triad1828 Centre.” Ind. § 13. John
J. O’Donnell “has been in the executive leadership of The Michaels Organization
(“TMO”), a residential development company, in various roles including chief
operating officer, president, and chief executive officer. He was also a partner in the
groups that own the Ferry Terminal Building, 11 Cooper, and the Triad1828 Centre
and was on the board of CFP, later known as the Camden Community Partnership,
at various times beginning in 2018.” Ind. § 14. No logical reading of the Indictment

establishes any basis to believe that either man was the member of a criminal
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enterprise, as a matter of law. This conclusion is made after accepting all alleged

facts as true.

What did these two men do? In September 2015, there was a press conference
in Camden to announce Liberty Property Trust’s plans to develop the waterfront.
The accompanying press release listed George Norcross, Brown and O’Donnell and
their respective firms as local leaders committed to invest in the project. LPT was
the master developer. George Norcross, Brown and O’Donnell were part of the
Camden Towers Partner Group, represented by Philip Norcross. The plan was to
move forward with constructing what became the Triad1828 Centre and 11 Cooper.
Interestingly, none of these individuals had any legal interest in LPT or in the
property being redeveloped. Ind. 99 106-108. The desire to build was purely
aspirational.

After the press conference, LPT sought to negotiate with Developer-1. There
was a meeting also attended by George Norcross and Philip Norcross during which
Philip Norcross was counsel to LPT. Negotiations proceeded over the balance of
2015 and into 2016 for almost a full year. Developer-1 was asked to relinquish his
view easement and residential development rights “as well as his continued role in
Camden redevelopment more generally as the residential developer.” Ind. 9 109—

111.
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Developer-1, at one point, was told by the LPT CEO he would have to partner
with TMO, where O’Donnell was CEO, going forward. Developer-1 had
reservations, but he continued to negotiate. Developer-1 was wary of working with
George Norcross but he “knew” that LPT intended to work with George Norcross
and TMO. Ind. 4 112. This was around the time that Developer-1 applied for the tax
credits, which Mayor Redd endorsed. Negotiations between Developer-1 and LPT
broke down for reasons personal to Developer-1.

George Norcross, Brown and O’Donnell continued to work with LPT
regarding the development of the Triad Parcel even though they had no rights to
it. There was a strategic timing element to when any agreement could be signed
without jeopardizing a subsequent effort to secure tax credits. Developer-1’s view
easement remained an obstacle and Developer-1°s failure to yield led to the threat to
“f**k you up like you have never been **ked up before” and ensure that Developer-
1 would never do business in Camden again. Ind. §9 115-117. There is no indication
Brown or O’Donnell participated in this conversation or even knew of it.

The uncertainty over Developer-1’s intentions led to a telephone conversation
which was recorded between the LPT CEO and George Norcross on August 22,
2016. George Norcross made his commitment to the project clear and said:

We are, we are way committed to this project. Way out
there ourselves. Not financially like you are, but we are

out there from ‘let’s put it this way, George Norcross is out
there. If the Michaels (Organization) walked away and if
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NFI walked away, it wouldn’t be a big deal to them. If I
walked away, it would be a . . . bad thing for the city. It
would be humiliating for me, obviously, if we were to walk
away. That’s why I’'m so irritated by (Developer—1’s
“crap.” George Norcross continued “I talked to John
(O’Donnell) today and I said “John, “Is [Developer-1]
playing his . . . crap with us? Because he . . . told us all
along [,] “No problem, no problem, We’re gonna make it,
we’re gonna make it’. . . I detest dealing with this guy. It’s
just really annoying to me.

Ind. q 121. Clearly, George Norcross suggests that this was just business to Brown
and O’Donnell, perhaps just another deal, but personal for George Norcross, at least
to some extent.

A fair reading of the Indictment suggests that at this point, George Norcross
knows he is losing.

Negotiations continued. Developer-1 wanted to explore ways to redevelop the
Radio Lofts building and had ideas he wanted to discuss with Mayor Redd regarding
changing the area’s zoned use from residential to commercial and to explore whether
certain tax credits could be used for building remediation. He could not get Mayor
Redd on the phone which was inconsistent with past practice. It is alleged that the
calls were not being returned because Philip Norcross said they should not be. Ind.
99/ 122-125. From this, should the court conclude that Developer-1°s efforts to push

the right buttons in furtherance of his self-interest were thwarted by the efforts of the

Norcross brothers to push those same buttons to benefit themselves or the
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“Enterprise”? Is there a superior right to be heard? Or to get what one wants? In any
event, this has nothing to do with Brown and O’Donnell.

There was still no deal in mid-October. All defendants except Mayor Redd
“then agreed to cause the CRA to bring court action against DPI with the purpose of
creating additional pressure on Developer-1 to sell his rights.” Ind. q 127. Philip
Norcross and Tambussi along with members of their law firms developed a plan,
originally devised by George Norcross, by which the CRA would pursue
condemnation. Tambussi believed this legal strategy would succeed though he was
concerned about the amount of time it might take. Ind. § 133. The lawyer defendants
and their law firms prepared pleadings. CRA was minimally included. Developer-1
was again warned of consequences. Developer-1 reached a negotiated agreement,
from which he quickly backed out.

This reignited discussions about the condemnation strategy. George Norcross
spoke to O’Donnell on October 21, 2016, saying that he “hoped” the city would go
to court to protect its rights. The word hoped appears in paragraph 141 of the
Indictment as a direct quote and indicates, by simple definition, George Norcross’s
understanding that whether the city went to court was not up to him. It was certainly
not up to Brown and O’Donnell.

These circumstances led to the conference call on October 22, 2016, quoted

directly in the court’s Summary of Allegations at pages 25-27 herein and quoted
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directly in the Indictment. Ind. 99 142-150. This is a conversation between George
Norcross, 2 lawyers, and 2 C-suite executives. It is clear that Brown and O’Donnell
are simply listening to experienced counsel discuss a legal strategy which could
ultimately make them money, which was their sole apparent purpose for being
involved in any of this. They listened to the lawyers and agreed to proceed as the
lawyers suggested. There was no protracted discussion, no back and forth, no debate.
The lawyers recommended what to do and the executives agreed. No doubt, the plan
was to put pressure on Developer-1 but wasn’t that the point? The planned legal
action never happened, and Developer-1 never knew about it. The conversation did
not constitute a threat of any kind.

Ultimately, the situation evolved in a way which benefitted Brown and
O’Donnell. LPT offered Developer-1 additional money, and an agreement was
reached. The Triad1828 Centre and 11 Cooper were built. Tax credits authorized by
law were applied for and received and will continue to be received.

The court returns to its earlier question: what did Brown and O’Donnell do?
The answer, giving the State the benefit of every positive inference and accepting
every fact alleged in the indictment as true, is simply nothing criminal. Two
sophisticated businessmen backed the right horse when it came to selecting an
investment partner. This partner may have been motivated by many things but for

Brown and O’Donnell, this was about getting the buildings built and making money
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and that is all they did. There is no evidence that they were part of any “enterprise.”
There 1s no evidence they intended to plan, join, or assist Mayor Redd in committing

official misconduct.

C(2). William M. Tambussi

The court is also satisfied as a matter of law that there is no prima facie case
that Tambussi was part of any enterprise either.

William Tambussi is a partner at a New Jersey law firm and the long-time
personal attorney to George Norcross. Tambussi is embedded in Camden County
politics having been counsel to the Camden County Democratic Committee since
1989 and having served as outside counsel to the City of Camden, the CRA, Cooper
Health, and CSB. Ind. § 11. The Indictment presents him as a true insider. The
State’s brief says Tambussi was the “voice of the Enterprise” on the Camden County
Democratic Committee. Pb10.

What did Tambussi do here to make himself part of this criminal enterprise?
He represented clients. He was not a business partner of any co-defendant. He did
not own any piece of the Camden waterfront. He did not and does not collect any
tax credits.

The Indictment focuses on things Tambussi did as a lawyer. The first relates
to discussing but never filing a condemnation action or related declaratory judgment

action on behalf of the CRA which was designed to strip Developer-1 of his property
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interests. He 1s alleged to have “later engineered the concealment of that scheme.”
Defendant is further alleged to have “concealed the truth about the Enterprise’s

]

extortionate acquisition of the L3 Complex” and to have “participated in the
conspiracy to coerce CFP-CEO-1 to resign under threat of financial and false
reputational ruin.” Pb10.

Tambussi did what he did in this case by being a lawyer. Concerning
Developer-1, Defendant Tambussi researched the feasibility of successfully bringing
an action through CRA to condemn Developer-1’s view easement. This was to
facilitate the development of the waterfront and to put pressure on Developer-1. His
research suggested that there was a good likelihood that a court would declare that
the CRA had the right to condemn the view easement and that the harder part would
be to get the court to speed the process up. Ind. 49 126-133. This is predictive
lawyering. And he never filed the action. To discuss and prepare to do that which is
never done, on the facts presented in this Indictment, does not make Tambussi a
member of an enterprise. The fact that he participated in a recorded phone call
discussing this with all defendants except Mayor Redd does not change anything.

Importantly, after the indicted defendants, except Mayor Redd, decided that
the declaratory judgment action should be pursued, Tambussi notified LPT’s counsel

of the contemplated legal action. He asked for LPT’s cooperation with the CRA. He

did not get it. Another lawyer represented LPT, which ultimately did not act as
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Tambussi urged. The decision made by LPT not to cooperate with the Norcross
Enterprise’s request is what moved the negotiation with Developer-1 to resolution.
Ind. 9] 142-151. Developer-1, who also had a lawyer(s), never knew the litigation
was contemplated. Nothing Tambussi did constituted an improper agreement “to
cause the CRA to bring court action against DPL.” Ind. § 127. There is evidence his
law firm was communicating with CRA as the litigation was being prepared. Ind. q
135. Nothing in the Indictment suggests the CRA was a hostage, and the Grand Jury
drew no conclusion as to how much direct client contact was necessary to prepare
the legal documents.

A second thing Tambussi allegedly did as a lawyer related to litigation
concerning the Radio Lofts site, which was commenced in 2018 by Developer-1
against Camden and the CRA. “The City and the CRA were represented by, among
others, William M. Tambussi.” Ind. 9§ 155. When the case got closer to trial,
Developer-1 sought to introduce evidence that Camden and the CRA became hostile
towards him in 2016 while he was negotiating with members of the Enterprise. On
August 31, 2023, Defendant Tambussi filed a motion to preclude any reference to
the Norcross brothers in the trial. Ind. q 156. The motion was never heard. The
portion of the Indictment relating to this is captioned “William M. Tambussi Later

Sought To Conceal the Norcross Enterprise’s Plot.” Ind. 9 62.
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The Indictment alleges on September 1, 2023, while representing the City of
Camden in that same litigation, William M. Tambussi argued during his pretrial
motion, in part, that “the jury won’t be confused about whether or not we’re talking
about a financial agreement and the 2018 interaction between the parties or some
view easement for which George Norcross and Phil Norcross were not parties. That
was a transaction between [Developer-1] and Liberty [Property Trust].” Ind. 4 157.
“In truth and in fact, the transaction Tambussi referred to was consummated, at the
insistence of Philip A. Norcross, through a four-party agreement among DPI, LPT,
Camden Partners Land LLC (an entity associated with George E Norcross, III,
Sidney R. Brown, and John J. O’Donnell) and TMO.” Ind. § 157.

It should be noted that in paragraph 108, the Indictment asserted that in 2015,
George Norcross, Brown, and O’Donnell had no interest in LPT or the property
being developed. Camden Partners did exist at that time though. The State’s
argument that the criminality here is not about an alleged misrepresentation or half-
truth being proffered in the litigation but instead about the Enterprise’s ongoing
efforts to conceal criminal conduct is unpersuasive. The matter between Developer-
I and LPT resolved in 2016. It was over. When the 2018 litigation was heading to
trial, the Triad1828 Centre and 11 Cooper were built, occupied, and receiving State
approved tax credits. There was nothing left to hide as Tambussi defended his client

in 2023. A review of every word of the Indictment suggests the effort to keep a jury
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from hearing the Norcross name was simply a reasoned legal decision. To the extent
that there is an argument that Defendant Tambussi was arguing half-truths, that is

not criminal and too remote to be fairly considered to be part of any conspiracy.

C(3). Philip A. Norcross

Similarly, Philip Norcross was not part of any enterprise. Philip Norcross,
brother of George Norcross, is the managing shareholder at his New Jersey law
firm. He was Chairman of the Board at the Cooper Foundation and on the board at
Cooper Health. He clearly had personal and professional interest in the Camden
waterfront. In its brief, the State alleges that Philip Norcross “plotted to, and did,
extort and coerce Developer-1, CFP, and CFP’s CEO and President” and “also
plotted for the Enterprise to reap financial benefits — millions of dollars- through its
extortionate and coercive conduct.” Pb9-10. It is alleged that he did this by
influencing the legislature to pass the EOA, pushing CFP-CEO-1 to partner with a
handpicked Norcross investor to facilitate redevelopment, participating in
negotiations with Developer-1 and advising Enterprise members how to stymie
Developer-1, and participating in developing a plan for Camden and the CRA to take
Developer-1’s rights.

The court has concluded that the alleged extortionate and coercive threats
were not threats under the law. It is important to further note though that Philip

Norcross had a right to do what he was doing.
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Philip Norcross had the right to craft proposed EOA legislation and to
communicate with the Senate President and anyone else who would listen to
him. That he was allegedly implementing his brother’s partially self-serving agenda
does not diminish his right to lobby. It is beyond obvious to observe that people and
entities try to influence legislation every day. Few are motivated by purely altruistic
concerns and most consider principally how they or a client directly benefit from the
action they urge. It is a fact of life and the public relies upon the wisdom and
discretion of lawmakers to enact appropriate laws. “It is neither unusual nor illegal
for people to seek action on laws in the hope that they may bring about an advantage

to themselves and a disadvantage to their competitors.” Eastern Railroad Presidents

Conference v Noerr Motor Freight, Inc., 365 U.S. 127, 139 (1961).

Philip Norcross’s actions regarding the L3 Complex negotiations and his
interactions with CFP CEO-1 are similarly not criminal. No doubt, just like with the
EOA legislation, he pushed aggressively to cajole CFP to partner with a specific
investor. The chief of staff to Mayor Redd encouraged CFP and Philip Norcross to
communicate about development issues and there was a time when CFP-CEO-1 took
the suggestion regarding investors as a threat. It simply was not as a matter of law.
Like threats to Developer-1, one cannot tell exactly what the alleged threat is or what
the consequence of non-adherence would be. As previously discussed, this was hard

bargaining, perhaps even nasty bargaining, but it was not criminally extortionate
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conduct. CFP CEO-1’s reaction was based on things he believed about George
Norcross and these beliefs drove his decisions concerning how CFP would proceed.
As previously discussed, CFP CEO-1 had no pre-existing right to be free of these
economic type threats. CFP enjoyed a strong voice in Camden’s waterfront
efforts. It clashed with a more powerful group, something which occurs every day
in politics and business.

Philip Norcross’s efforts to get the better of Developer-1 also do not make him
part of a racketeering enterprise. These efforts are thoroughly reviewed in earlier
parts of this statement of reasons. Any “threats” Philip Norcross was a part of
making constitute the type of economic threats that are deemed routine and accepted
in a free market system.

It must be remembered that Philip Norcross and Tambussi were lawyers
actively engaged in lawyering and constitutionally protected political activity.
Lawyers represent clients and, in this case, the clients — Camden, the CRA, Cooper
Health — had wide ranging interests and concerns. The matters here are not one
discrete case but rather evolving, fluid situations. These lawyers had the right to
bring or threaten to bring legal action. They certainly had the right to discuss and
strategize legal actions even if those discussions involved finding a way to invoke
the law to deliver a body blow to an adversary. And clearly they had the right to

engage in efforts to influence government action. Such action is immune from
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criminal liability and intrinsic to the constitutional right to petition. Eastern Railroad

President’s Conference, 365 U.S. at 138; LoBiondo v. Schwartz, 199 N.J. 62 (2009).

The court has just addressed the reasons why a review of every word in the
indictment, with every factual assertion assumed to be true, mandates the conclusion
that the enterprise defined and alleged by the Grand Jury does not exist as regards
defendants Philip Norcross, Tambussi, Brown, and O’Donnell. The court will

address Dana Redd separately.

D. Dana L. Redd Was Not A Member Of An Enterprise And Did Not
Commit Official Misconduct

Dana Redd did not commit any act of official misconduct, and she was not a
member of any racketeering enterprise. The conclusion that the extortion and
criminal coercion offenses do not allege crimes has been explained. The court has
also addressed how that conclusion causes the collapse of all remaining counts of
the indictment, including Count 13, the Official Misconduct charge. Nevertheless,
the court will address the legal insufficiency of the Official Misconduct allegation
against Redd. She too is not a member of any enterprise.

The Indictment defines Redd as a career public servant. She is currently the
CEO of the Camden County Partnership, which was formerly CFP. From 2001 to
2010, she was a member of the Camden City Council. From 2008 to 2010, she was

a State Senator. Redd served as Mayor of Camden from 2010 to 2018 and from 2018
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to 2022, she served as CEO of the Rowan University/Rutgers-Camden Board of
Governors. Ind. § 12. However, the Grand Jury and the State allege that, in addition
to her public service, she was a member of a racketeering enterprise who used the
power of her office to commit crimes.

The State alleges that “Redd helped shape the L3 Complex and Triad1828
Centre & 11 Cooper extortion schemes, including by demonstrating that the Camden
mayor’s office supported the enterprise’s goals and threats, directing victims to deal
with enterprise members, installing co-conspirators in desired positions, and
ignoring victim’s requests for assistance”. Pbl1, Indictment citations omitted. For
her complicity in the extortionate behavior, “Redd benefitted financially.” Pbl]1,
Indictment citations omitted. How? “When the Enterprise coerced CFP CEO-1 into
resigning so that Redd could take his job, the Senate President — a close ally of
George Norcross with whom the Norcross brothers had worked to shape the EOA
tax credits — introduced an arcane legislative tweak that would significantly increase
the size of Redd’s pension (and only a handful of other people’s).” Pb 11, Indictment
citations omitted. “This was in conjunction with the Norcross Enterprise further
rewarding her by putting her in charge of the Rowan -Rutgers Joint Board, a State
government position that paid $275,000 a year, increasing her pensionable salary

significantly. Pb11-12, Indictment citations omitted.
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Count Thirteen of the Indictment is pled in general terms. It alleges that Mayor
Redd acted with purpose to obtain a benefit for herself and another in excess of $200
and to injure another or to deprive another of a benefit and that she committed an act
relating to her office but constituting an unauthorized exercise of her official
functions, knowing that the act was committed in an unauthorized manner. More
specifically, as Mayor of Camden, she had certain official functions and duties
including “to perform the duties of the office impartially, to supervise all of the
departments of the City government, to supervise and direct all necessary public city
functions, to conduct business according to the highest ethical standards of public
service, to devote her best efforts to the interests of city, to perform her duties in a
legal and proper manner, to display good faith, honesty, and integrity, and to be
impervious to corrupting influences.” Ind 9 240. The State is proceeding only
pursuant to N.J.S.A. 2C:30-2(a). T186-15 to186-18.

There is no doubt that Defendant Redd was a public servant as defined
by N.J.S.A. 2C:27-1(g). The disagreement is primarily whether she or others
received a benefit and whether she committed an act relating to her office which
constituted an unauthorized exercise of her official functions, knowing that such act
was unauthorized or that she was committing such act in an unauthorized manner.
See N.J.S.A. 2C:30-2(a). The State argued:

And the affirmative act is the agreement to participate and
to use the power of her office and to further the objectives
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of the criminal enterprise and to further individual
criminal conspiracies that constitutes the affirmative act.
Now, the benefit that those acts warrant are to further the
power and influence of the Enterprise, to facilitate other
crimes, specifically the extortions, and it results in a
lucrative position that Ms. Redd receives at the Rutgers
Rowan Board that results from her conspirators, as it’s
alleged in the indictment, manipulating other people so
that at the end of her term, that position is available for
her. And included within that course of conduct is what’s
alleged to be the forcing of Cooper’s Ferry’s CEO to
vacate his position to clear space for the current Rutgers
Rowan Board CEO to leave his position and open up a
position for Dana Redd.

T186-18 to T187-11.

The State further argued that the Norcross Enterprises rewards those who are
loyal and punishes those who are not. The job Redd received at the end of her term
was “a benefit for her loyalty.” T189-25 to 190-1. N.J.S.A. 2C:27-1(a) defines
benefit to mean “gain or advantage, or anything regarded by the beneficiary as gain

or advantage, including a pecuniary benefit or a benefit to any other person or entity

in whose welfare he is interested.”

What did Dana Redd do? And were those actions unauthorized or committed

in an unauthorized manner? Did she receive a benefit? The Indictment does not say

much about her actual conduct.

In 2013, the Mayor’s chief of staff, not the Mayor, told CFP CEO-1 that he

should meet regularly with Philip Norcross. Ind. 9 49.
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In 2014, the Mayor declined to intercede when CFP CEO-1 asked for help
when the L3 complex deal was being negotiated. Another person, CC-2, was asked
to help as well. They both told CFP-CEO-1 that he had to deal with Philip Norcross.
She also told CFP CEO-1 that his job was in jeopardy. Ind. 9 77.

In 2015, the Mayor attended a press conference announcing LPT’s plans for
the Camden waterfront. The Governor was also present. Ind. 4 106. This press
conference was held even though defendants George Norcross, Brown and
O’Donnell “had no business interests in LPT or the property being developed.” Ind.
9 106.

In 2016, the Mayor signed a letter to the EDA on behalf of the City of Camden
supporting Developer-1°s application for ERG tax credits for the residential
development contemplated as a joint venture between DPI and TMO. Ind. 9 113.

In or around 2016, the Mayor failed to return Developer-1’s phone calls even
though she used to do so. This was pursuant to the instruction of Philip Norcross.
Ind. 99 124-125. Developer-1 wanted to discuss the Radio Lofts project.

In October of 2016, an email communication that did not include the Mayor
discussed the CRA’s contemplated legal action to confirm that eminent domain was
available to extinguish Developer-1’s view easement. The email mentions that Philip

Norcross was to brief the Mayor who “I believe will then discuss with [the then chair
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of the CRA Board].” Ind. 4 134. It is unclear whether this conversation between
Philip Norcross and the Mayor ever occurred.

In December 2017, CFP CEO-1 was told that Defendant Redd needed a job
when her mayoral term ended, and she would become the CEO of the Rowan-
Rutgers Joint board and the person she replaced as CEO would take CFP CEO-1’s
position. Ind. § 174. This led to CFP CEO-1’s resignation. Ind. 9 180. In accepting
the new position, Defendant benefitted greatly from new pension legislation
shepherded by the Senate President which helped only a “handful of people.” Ind.
178.

The court has already ruled that the charges supported by alleged extortionate
conduct cannot stand. That ruling collapses the Official Misconduct charge. There
are, however, independent reasons why the Official Misconduct charge is not
factually supported.

“The crime of official misconduct serves to insure that those who stand in a
fiduciary relationship to the public will serve with the highest fidelity, will exercise
their discretion reasonably, and will display good faith, honesty and integrity.” State

v. Schenkolewski, 301 N.J. Super 115, 145-146 (App. Div. 1997), certif. denied 151

N.J. 77 (1997); State v. Thompson, 402 N.J. Super 177 (App. Div. 2008).

To charge an offense under subsection (a) of the official misconduct statute,

the State must produce evidence that the defendant is a public servant who
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committed an act relating to her office knowing that it was unauthorized and did so

with a purpose to benefit herself or another or to injure another. State v. Bullock, 136

N.J. 149, 153 (1994). The predicate act does not have to be criminal. State v. Parker,

124 N.J. 628 (1991).

The acts Mayor Redd is accused of committing largely entail day to day
discretionary decisions. What she did or did not do in this case was not an
unauthorized exercise of her official functions. Certainly, a mayor has the right to
consult citizens’ groups which include powerful, unpopular people in public policy
discussions as critical as the redevelopment of a blighted city. A mayor has the right
to hold an opinion as to the best redevelopment options and the right to favor one
side over the other and the right to participate in a press conference attended by the
sitting Governor. It should be noted that this Mayor did these things but, at the same
time supported her less favored developer’s application for ERG tax credits: a
mayor has the right to hedge her bets in an effort to keep the City’s redevelopment
moving forward. A mayor has the right to join forces with coalitions which she
believes have the best chance of prevailing. There was no non-discretionary duty of
allegiance or support owed by Redd to CFP CEO-1 or Developer-1. And she had no
official duty to keep either of them from getting hurt financially, personally, or

reputationally. A mayor has the right to decide which phone calls she returns.
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All facts alleged in the indictment are presumed true for purposes of this
motion. Conclusions drawn as to the law and the State’s arguments as to how facts
are to be interpreted do not get the same deference. What is to be made of the fact
that Dana Redd got a new job when her mayoral term ended? Did she get it simply
because of fealty and devotion to the machine or the “Enterprise”? Or did she get it
because she was qualified? See Ind. § 12 for its recitation of Redd’s political
experience. To conclude that all discretionary decisions made by Redd discussed in
the Indictment were made because of allegiance to the Enterprise is not a conclusion
supported by a review of every word in the Indictment. There is no evidence of even
a vague promise that Redd would be taken care of when her term ended.

The new job did indeed pay well. It was made even better by beneficial
pension legislation, supported by the Senate President and signed by the
Governor. That this legislation helped only a “handful of people” (Ind. 4 178) is
irrelevant and the Indictment does not disclose whether any others of that “handful
of people” got indicted too.

Official Misconduct requires a misuse of public office, but the misuse does
not include every bad or self-interested act performed by a public servant. State v.
Kueny, 411 N.J. Super 392 (App. Div. 2010) The required misuse is not present in
this case. That does not mean that there is not room to criticize the apparently close,

mutually beneficial political relationship that the Mayor shared with George
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Norcross, a man of formidable influence. It just means that the Official Misconduct
charge is not sustainable.

The facts alleged by the grand jury and accepted as true by the court do not
support the notion that Mayor Redd compromised the duties of her office with an
intention to benefit herself or anyone else. The inferences the State asks the court to
draw, while theoretically feasible, are not supported by the evidence. The court
cannot interpret the indictment to conclude that Redd’s new job was a reward, or a
benefit, for service to the enterprise.

For the reasons discussed above, there is insufficient basis in the facts alleged
in the Indictment to conclude that Redd was a member of any enterprise or that she
committed official misconduct. The reasons discussed as to other alleged Enterprise

members generally apply to Redd as well.

E. The Charges Are Facially Time-Barred
The Indictment against all defendants must be dismissed because the charges
are facially time-barred.
A criminal statute of limitations i1s designed to protect individuals from
charges when the basic facts have been obscured by time. It balances the right of the
public to have persons who commit crimes charged, tried, and sanctioned with the

right of the defendant to a prompt prosecution. State v. Diorio, 216 N.J. 598, 612

(2014); State v. Zarinsky, 75 N.J. 101, 106(1977). In New Jersey, the statute of
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limitations in a criminal statute is tantamount to an absolute bar to the prosecution
of the offense. It is more than merely an affirmative defense to be asserted by a

defendant. State v. Short,131 N.J. 47,55 (1993).

In New Jersey, a prosecution for a crime must generally be commenced within
five years after it is committed. N.J.S.A. 2C:1-6(b)(1). A prosecution for Official
Misconduct must be commenced within seven years. N.J.S.A. 2C:1-6(b)(3). A
prosecution for an offense is commenced “when an indictment is found.” N.J.S.A.
2C:1-6(d). “The Grand Jury returned this indictment on June 13, 2024, so the
charges are timely prosecuted if the crimes they allege had not been fully committed
as of June 13, 2019 and June 13, 2017, respectively.” Pb108.

An offense is committed when every element occurs or, if a legislative
purpose to prohibit a continuing course of conduct plainly appears, at the time when
the course of conduct or the defendant’s complicity therein is terminated and time
starts to run on the day after the offense is committed. N.J.S.A. 2C: 1-6(c). A criminal
offense is often classified as either a discrete act or a continuing offense. A discrete
offense 1s one that occurs at a single point in time, such as a robbery. A continuing
offense involves conduct spanning an extended period of time and generates harm
that continues uninterrupted until the course of conduct ceases. Diorio, 216 N.J at

614.

86



Defendants argue that the entire indictment must be dismissed because the
charges are facially time-barred. The State’s view is that an actual dispute
concerning the proper computation of the statute of limitations is for the jury to

decide, not the judge at a pretrial testimonial hearing. State v. Ochmanski, 216 N.J.

Super 240 (Law Div. 1987). The State believes that whether a “conspiratorial
agreement was in fact as broad as the indictment alleges, whether each defendant in

fact subscribed to that agreement, and if and when the conspiracy ended are issues

for the jury.” United States v. Kozeny, 493 F. Supp. 2d 693, 715 (S.D.N.Y. 2007)

Count One of the Indictment charges all defendants with First Degree
Racketeering Conspiracy. The time frame alleged is between 2012 and the date of
the Indictment. The purposes of the enterprise are delineated between pages 82 and
85 of the Indictment. The alleged time frame and the alleged purposes of the
enterprise are not facts. They are allegations, assertions and, ultimately, conclusions.

Certainly, to be timely, the Count One offenses must have continued beyond
June 13, 2019. The State acknowledges that a RICO conspiracy continues “until the
accomplishment or abandonment of the objectives of the conspiracy.” State v.
Cagno, 211 N.J. 488, 509-510 (2012).

Clearly, many critical events occurred prior to June 13, 2019. For example,
George Norcross said of the EOA ‘this is for our friends” in 2012. Interactions with

the legislature concerning the EOA occurred in 2012 and 2013. Mayor Redd’s chief
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of staff told CFP CEO-1 to meet regularly with Philip Norcross in 2013.The
machinations concerning the transfer of the L3 Complex occurred in 2014. Cooper
Health moved into the L3 Complex in 2015. George Norcross’s threat to “f**k
Developer-1 up like he had never been £**ked up before” and to make sure he would
never do business in Camden again occurred in 2016. Discussions concerning a
declaratory judgment action regarding condemnation rights occurred in 2016. Tax
credits were applied for in 2016 and authorized by the EDA in March 2017. CFP
CEO-1 was told George Norcross wanted to move people around in mid-2017 and
Redd took her new job in January 2018. DPI filed suit against Camden and the CRA
in 2018. Any extortion to obtain property was complete by 2019.

Nonetheless, the State argues that at least three elements of the RICO
conspiracy continued into the present: “(1) enriching themselves and obtaining
effectively property through EOA (Grow NJ and ERG) tax credits over a ten-year
period; (2) promoting compliance with the Enterprise’s demands by intimidating and
retaliating against those who defied them; and (3) concealing the illegal activities of
the Enterprise.” Pb112.

First, the State argues that a central objective of the RICO conspiracy was to
obtain the Grow-NJ and ERG tax credits to offset costs incurred in planning,
constructing, or occupying a specific property. Firms controlled by or associated

with George Norcross, Brown and O’Donnell received and sold the tax credits in
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2022 and 2023. These defendants remain eligible to seek credits in relation to the
extorted property interests through 2030. The State believes that because these
defendants continued obtaining and selling tax credits after June 2019, prosecution
for the RICO conspiracy is not time-barred. The objectives of the conspiracy were
not yet accomplished or abandoned, as contemplated by Cagno, 211 N.J. at 509-510.
The State believes the receipt and/or sale of the tax credits, which were obtained
only because of the acquisition of property rights through extortion, constitutes the
required continuing course of conduct. The State further asserts that that a conspiracy
for economic gain continues until the accomplishment of its economic objectives.

United States v. Rutigliano, 790 F.3d 389, 400 (2d Cir. 2015).

Defendants also all argue that the tax credits received in the five years
preceding the Indictment cannot be construed as “proceeds” of a crime regarding the
Financial Facilitation offenses. These offenses are alleged as part of the pattern of
racketeering activity. Defendants suggest that the criminal facilitation offenses do
not state offenses on their own terms but instead require the possession or use of
property derived from some other crime. The tax credits in this case are not proceeds
of a crime. The Indictment itself describes the conditions precedent for obtaining
Grow NJ credits and ERG credits. Ind. 9 26-29. To obtain the tax credits, “a
business had to show that the provision of tax credits was a material factor in the

decision to make a capital investment in Camden as well as demonstrate that the
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capital investment and creation of jobs would result in a net positive benefit to the
State at least equal to the amount of tax credits requested” Ind. 9 29.

The Indictment never alleges that any business sought or received tax credits
for which it was not eligible. There is no allegation of fraud in the application
process. Indeed, the submitted applications were approved by the State of New
Jersey and the credits were paid and apparently will continue to be paid. One must
think that the State would have the ability to deny payments if it, for any reason,
concluded that there was a crime actively being committed.

This court does not believe that the continued receipt of properly sought and
approved tax credits extends any conspiracy to the present time. To accept the
State’s argument, “...no conspiracy would end until every conspirator no longer

retained any economic benefit no matter how residual.” United States v. Kang, 715

F. Supp. 2d 657, 679-680 (D.S.C. 2010). Defendants correctly argue that in this case
the immediate object of the various alleged schemes was to extort property rights
and all of that was complete before 2019. “The fact that Defendants then allegedly
used those rights to do other things — e.g. build a new office tower, move jobs into
Camden, and ultimately apply for tax credits, all perfectly legal in its own right —

does not extend the alleged conspiracy.” Drb29*,

4 All references to the defendants reply brief will be cited in accordance with Rule
2:6-8.
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This conclusion is supported by what has been referred to by the parties as the

Doherty/Grimm exception. United States v Doherty, 867 F.2d 47,61 (1st Cir. 1989);

United States v Grimm, 738 F.3d 498, 503 (2d Cir. 2013). These cases stand for the

proposition that a conspiracy for economic gain does not continue until the
accomplishment of the conspiracy’s economic objectives if those economic
objectives are achieved through the receipt of serial payments that are “lengthy,
indefinite, ordinary...noncriminal and unilateral.” Grimm 738 F.2d at 503.

The tax credits here were received by uncharged entities associated with
defendants George Norcross, Brown and O’Donnell. While that may not have great
legal significance, it tends to show a separation between the allegedly extortionate
acts and the receipt of legitimate tax credits approved by the State. To receive the
tax credits, the businesses must apply and make the appropriate showings of
compliance. Ind. 9 29. This is a ministerial act. The court is not persuaded by the
State’s argument that the serial payments are not indefinite because the tax credits
are only available until 2030. The on-going payment of these earned tax credits does
not operate to extend the limitations period.

Second, the State argues that the RICO conspiracy had an objective of
“promoting compliance with the Enterprise’s demands by retaliating against those
in the way of and opposed to the Enterprise” and “using the Enterprise’s reputation

for controlling governmental entities to intimidate and threaten those who held

91



property interests that the Enterprise wanted to acquire” Pb121, citing Ind. § 215(h)
— (1). To support this theory of extending the statute of limitations, the State refers to
the litigation initiated by Developer-1 concerning the Radio Lofts. Ind. 9 181-197.
Developer-1 filed suit against the City of Camden, the CRA, and others in June 2018
and the litigation settled in 2023. Tambussi represented defendants in the litigation.
Developer-1’s decision as to when to sue and when to settle, on unfavorable terms,
cannot be said to extend the statute of limitations period. The pace of the litigation
is not alleged to have been controlled by any member of the “Norcross Enterprise.”
Statements made by Tambussi in the course of representing clients are immune from

civil liability. See Ruberton v. Gabage, 280 N.J. Super. 125, 132-133 (App. Div.

1995).

Third, the State argues the Enterprise made affirmative acts to conceal its
illegal operations. Specifically, between October of 2019 and December of 2022,
“agents and members and associates of the Norcross Enterprise made statements to
the media in order to conceal the true facts surrounding the L3 acquisition.” Ind. q
91. These statements are said to advance the ideas that CFP was not capable of
purchasing L3, that CFP planned to use Cooper Health funds to finance the deal, and
that Cooper Health CEO-1 had unilaterally committed Cooper Health to an above-
market lease in L3 without the knowledge of others at Cooper Health. Ind. § 91.

These alleged statements are attributed to “an individual identified as a spokesperson
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for George Norcross,” (Ind. 9 91(a)), unidentified Cooper Health officials, Ind. q
91(b), and Tambussi. It is alleged that in May 2022, Tambussi, George Norcross,
and others participated in a recorded conference call with a WNYC reporter which

was later posted online by the New Jersey Globe. Tambussi said “CFP couldn’t “do

the deal” and that Cooper Health CEO-1 had unilaterally agreed to a long-term lease
for Cooper Health at an inflated rate. Ind. 4 91(c). The State says that these
statements were not true because CFP had an agreement “in principle” with
KPG/MC, Cooper Health officials were aware of lease discussions and viewed the
contemplated lease rate favorably even though it was never agreed to. Ind. 9 92.

The State acknowledges that “mere overt acts of concealment” are not
tantamount to a “conspiracy to conceal” Twiggs, 233 N.J. 513, 543 (2018) (Pb123),
but urges the court to view this in the context of a charged racketeering offense which
includes concealment of the criminal activity as a conspiratorial objective. It argues
the question of whether the alleged conduct actually supported the conspiracy is for
a petit jury.

The court disagrees. The plain statement in Twiggs is controlling. The worst
that can be said about these alleged statements is that they are “mere overt acts of
concealment” Ibid. There 1s no nexus, even inferential, between these statements and

an effort to keep the conspiracy active after the accomplishment of its core

objectives. See Grunewald v. United States, 353 U.S. 391, 402 (1957). One
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statement was made by a spokesperson, another was unattributed and the third was
made by Tambussi, in the presence of George Norcross, years after the occurrence
of the relevant events. Recall Cooper Health moved personnel into the L3 Complex
in early 2015.

It is clear to the court that Count One is facially time-barred. For the same
reasons, none of the other counts of the Indictment subject to a five-year limitations
period survive either.

Count Thirteen, the Official Misconduct charge against all defendants, is also
time-barred. The time frame alleged for the commission of this offense is between
January 1, 2014, and December 31, 2017. Ind. 9 240. Mayor Redd left office January
1, 2018. The State argues Count Thirteen survives scrutiny because the Grand Jury
alleged that the crime continued until the end of 2017, a time within the limitations
period. The State further argues that between June and December 2017, the
Enterprise operated continuously. It is asserted that while some conspirators reaped
the benefits of their crimes constructing buildings with an eye towards collecting tax
credits, Redd planned for post-mayoral employment. Others, including members of
the Enterprise, influenced the Legislature to pass favorable pension legislation.
Others, including members of the Enterprise, importuned CFP CEO-1, a person with
whom some were unhappy, to leave a job he liked. Redd got that job with a good

salary and an improved pension. What this comes to though is starkly this: Dana
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Redd got a new job at a time she needed one. No action she took between June and
December 2017, as described in the indictment, was criminal. Nothing any other
defendant did constitutes aiding and abetting.

The State suggests that the job was a reward for faithful service and fidelity
to the Enterprise. The Indictment does not consider whether Redd was competent
and capable. The theory is that the job was a quid pro quo and a financial reward for
corrupt participation, but that is conclusory supposition. It is not a fact which the
court must accept as true. Anything Redd did in 2013, 2014, 2015, or 2016 is clearly
time-barred. All she did after June 2017 was finish her term and get a job.

The Indictment must be dismissed because, even if all alleged facts are

accepted as true, all charges are time-barred.

CONCLUSION

The court grants the motion made by all defendants to dismiss the Indictment.
At oral argument, one defense counsel arguing on behalf of all defendants stated
“Now, its true, most defendants do not bring this type of motion. As I said, most
cases don’t raise this type of issue.” T60-8 to 60-10. The issue of the facial validity
of an Indictment presents infrequently. There is rarely “a fight about where the line
is between legal and illegal conduct” and usually “we have a fight about what

happened.” T10-11 to 10-13. The arguments made by the defense are properly raised
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and procedurally appropriate in this case and the court is convinced of the

correctness of the defense position.

The Order the court issues today reflects a legal decision. It does not dimmish
or disregard the admirable service and effort of a particularly committed State Grand
Jury. This court deeply respects its effort. The grand jury “occupies a high place as

an instrument of justice in our system of law.” State v. Bell, 241 N.J. 552,559

(2020). That high place is not in any way diminished by this decision. In the end,

this was a question of law.
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» Secured a favorable result for a nationwide medical technology company of a TCPA class action venued in the
United States District Court for the District of Connecticut.

e Successfully briefed and argued a motion to dismiss a complaint venued in the Supreme Court of New York,
New York County alleging breaches of fiduciary duty and duties of loyalty brought against a condominium
association.

o After securing the grant of a Petition for Certification to the New Jersey Supreme Court on an issue of first
impression involving the applicability of the New Jersey Law Against Discrimination in the context of the
purchase and sale of real estate, and after significant discovery, secured the dismissal of claims brought
against his clients, including a public retraction by the plaintiff of all allegations made in the operative
complaint.

» Secured a temporary restraining order and preliminary injunction, venued in the Superior Court of New
Jersey, Chancery Division, Morris County, removing the manager of an LLC on behalf of a commercial real
estate developer and nursing home operator.

e Secured summary judgment dismissing all claims against a residential real estate developer in a matter
venued in the Superior Court of New Jersey, Law Division, Hudson County, alleging breaches of contract and
violations of the New Jersey Consumer Fraud Act.

» Secured a favorable result for an individual member of a New Jersey chemical company in an oppressed
minority shareholder action venued in the Superior Court of New Jersey, Hudson County.

» Secured a favorable result for a former employee of an international medical device manufacturer in a matter
alleging violations of a non-compete and non-solicitation agreement venued in the United States District
Court, District of New Jersey.

» Served as lead trial counsel in a matter venued in the Superior Court of New Jersey, Law Division, Hudson
county, alleging breaches of contract and violations of the Consumer Fraud Act against his client, a
commercial landlord. Matter was resolved favorably to the client after six weeks of trial.

WWW.CONNELLFOLEY.COM



@ CONNELL
!i FOLEY

Leo ). Hurley Jr.

e In afederal matter venued in the Southern District of New York and with claims totaling $820,412 brought by
a prominent, international media conglomerate against his client, a mid-sized technology company, Leo
pursued an aggressive and outside-the-box litigation strategy leading to a settlement that absolved the client
of any payment on the underlying claims prior to the exchange of discovery.

o Successfully litigated and tried to verdict a defamation matter venued in Nassau County, New York, involving
defamatory statements made by a former employee of his client, a prominent, international duty-free
company

o Successfully litigated and tried to verdict a probate matter venued in Bergen County, New Jersey, and
involving claims that decedent’s will and trust were the product of undue influence by the client. After trial,
the court found no cause for the contestant’s claims and awarded only 20% of contestant’s claimed attorney’s
fees from the corpus of the estate — a rare result in probate litigation.

e Obtained a dismissal, through motion practice in the Superior Court of New Jersey, Law Division, Bergen
County, of Lemon Law and products liability claims against the client, a Fortune 100 automobile manufacturer.

o Successfully drafted a motion for summary judgment in a breach of contract action venued in the Superior
Court of New Jersey, Law Division, Bergen County, leading to an award of $1.6 million in damages for the
clients, shareholders of an international technology services company.

White Collar Criminal Defense and Investigations
Results may vary depending on your particular facts and legal circumstances.

o Successfully represented the CEO of an international technology services and software company in an
investigation by federal law enforcement into allegations of immigration fraud and money laundering. No
charges ever filed.

o Successfully represented an officer and director of a New Jersey consumer products company in a criminal
matter involving allegations of money laundering and structuring.

o Successfully represented a New Jersey schoolteacher in a criminal matter involving allegations of possession
of a firearm for an unlawful purpose on school property.

¢ Successfully represented various private individuals and public entities in investigations by state and federal
regulators and prosecutors.

Cannabis Law
Results may vary depending on your particular facts and legal circumstances.
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o Successfully briefed and argued an appeal before the Court of Appeals of Ohio, Tenth Judicial District, securing
the reversal of an order compelling compliance with a subpoena issued by a state cannabis regulator to an
Ohio medical marijuana cultivator in a matter of first impression involving the interpretation of the Ohio
medical marijuana statutory and regulatory scheme.

o Successfully secured the dismissal, through motion practice, of a complaint venued in the United States
District Court for the District of Utah, alleging that a Utah medical cannabis company engaged a conspiracy
and fraud in seeking a license to cultivate medical cannabis.

¢ Successfully assisted a multistate cannabis operator in securing debt through multiple lenders across multiple
states.

» Regularly represents cannabis clients across the United States in regulatory, investigative, and enforcement
matters brought by state cannabis regulators.

Activities
Professional and Community Affiliations

¢ Hudson County Bar Association
e President (2017-2018)
* Member, Committee on Judicial and Prosecutorial Appointments (2010-Present)
e Trustee (2007-2017)
* Membership Secretary (2014)
e Treasurer (2013)
* President, Young Lawyers Division (2006-2007)
* New Jersey State Bar Association
¢ Hudson County representative - Judicial and Prosecutorial Appointments Committee
e Barrister, Morris Pashman Inn of Court (2010-Present)
* Member, Shamrock Society of Bayonne (2008-Present)
e Trustee, Hudson County Bar Association (2006-2013)
* President, Young Lawyers Division - Hudson County Bar Association (2005, 2006)

e Chairman, By-Laws Committee, Bayonne Saint Patrick’s Day Parade Committee (2004-Present)

WWW.CONNELLFOLEY.COM
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* Member, County Corkmen’s Association of Bayonne (1996-Present)

Honors

ROI-NJ

“Law Influencers” (2022)Best Lawyers in America (2022-2025)

¢ Commercial Litigation

e Criminal Defense: White-Collar

e Cannabis Law

New Jersey Globe
o "Power List" — #95 (2021)"Annie Moore Award," Irish American Cultural Institute (2020)

New Jersey Super Lawyers (2013-2017, 2020-2025)

¢ Business Litigation
¢ Complex Commercial Litigation

* White Collar Criminal Defense

New Jersey's Irish American Leaders, Insider NJ (2018-2022)
New Leaders of the Bar, New Jersey Law Journal (2016)

Irish Top 40 Under 40 Honoree, Irish Echo (2014)

Law and Order 50 Honoree, Irish Echo (2012)

Please see Honor and Award Methodology. No aspect of this advertisement has been approved by the Supreme Court of New Jersey.
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Speaking Engagements

Speaker, "No More All-Male Boards - Corporate Governance Upheaval and How to Advise Your Clients"
Borgata Hotel Casino & Spa, Atlantic City, NJ, May 15-17, 2019

Speaker, "Cannabis Do's and Don'ts for Employers"
National Conference Center - East Windsor, NJ, 01.23.2019
Publications

Leo Hurley Quoted in @Law360 article, “Bribery Statutes Doesn’t Cover Candidates, NJ High Court Told"
04.25.2023

Quoted, "Making Sense of Medical Marijuana in the Workplace"
New Jersey Business Magazine, 03.12.2020
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Partner
Chair, White Collar Criminal Defense
Chair, Corporate Investigations & Integrity

New York

New Jersey

T: +1212.419.5845 [ +1973.422.6454 | F:+1973.422.6455
mboxer@lowenstein.com

Matt Boxer leads the firm’s White Collar Criminal Defense practice and also serves as chair of the Corporate Investigations & Integrity group. With a wide range
of experience in the public and private sectors, he provides clients informed counsel and aggressive representation in internal investigations, interactions with
the government, and commercial litigation.

Matt has conducted numerous high-stakes internal investigations for clients ranging from Fortune 500 companies to state agencies, focusing on issues
including employee misconduct, vendor fraud, and company expenditures and related internal controls. His gubernatorial appointment to lead an independent
investigation into allegations of abuse at a state prison was praised in an NJ.com editorial: “Boxer has guts and integrity in abundance.” The New Jersey
Governor stated that Matt is “one of the smartest, toughest guys | know.”

A former federal prosecutor and seasoned trial lawyer, Matt has successfully argued numerous cases to verdict and has litigated a wide range of complex
criminal and civil cases. He also is a skilled appellate advocate, having successfully argued multiple appeals before the Supreme Court of New Jersey.
Having served in the cabinet of two governors, Matt uses his government experience to help clients navigate government interactions ranging from basic
licensing issues to regulatory or law enforcement proceedings.

Matt first gained renown for leading fair and effective investigations during his six-year term as New Jersey's State Comptroller. Appointed in 2008, Matt
oversaw a staff of more than 130 employees responsible for examining the efficiency of government programs, investigating misconduct by government
officers, scrutinizing the legality of government contracts, and recovering improperly expended Medicaid funds. He and his staff uncovered hundreds of millions
of dollars in wasted taxpayer funds, spurring the passage of several remedial state laws and receiving praise from organizations throughout the state.

Prior to his appointment as State Comptroller, Matt spent two years directing the state Authorities Unit, where he monitored the New Jersey Turnpike Authority,
the Economic Development Authority, and other independent agencies. He was a federal prosecutor from 2001 to 2006, serving in the Terrorism Unit, the
Criminal Division, and the Special Prosecutions Division of the U.S. Attorney's Office. As a federal prosecutor, he led the successful prosecution of numerous
public officials on corruption charges, including the "Monmouth 11"—a group that included three sitting mayors, four sitting councilmen, and a police
commissioner, making it one of the largest single-day corruption takedowns in state history.

EXPERIENCE

> Commissioned by the state to investigate a use-of-force incident at New Jersey’s only women'’s prison.

> Represented Rutgers University in conducting a highly publicized investigation involving allegations of physical and emotional abuse by softball coaches.
> Represented one of the region’s largest beverage distributors in regulatory proceedings brought by the state.

> Represented a Fortune 500 company in a matter involving allegations of wrongdoing at one of the company's offices in Asia.

> Represented a Fortune 500 company in an internal investigation related to several allegations that were made to the board of directors concerning the
company's chief compliance officer.

> Hired by the Sussex County Board of Chosen Freeholders to conduct an investigation into a solar energy initiative that had resulted in the county
experiencing millions of dollars in financial losses.

> Conducted an investigation into the facts and circumstances surrounding a government agency's demolition of a historic house in connection with an
extensive, federally funded transportation project.

> Conducted an investigation into allegations of workplace discrimination at the New Jersey National Guard.

> Represented the board of directors of a global communications company in conducting an internal investigation concerning the conduct of a senior official at
the company.

NEW YORK PALO ALTO NEW JERSEY UTAH  WASHINGTON,D.C.
© 2024 Lowenstein Sandler LLP


https://www.nj.com/opinion/2021/01/prison-boss-must-go-stop-the-rapes-at-edna-mahan-moran.html
tel:+212.419.5845
tel:+973.422.6454
tel:973.422.6455
mailto:mboxer@lowenstein.com

Represented a state agency in conducting an investigation concerning a state contract and in resolving the state's dispute with the vendor.
Represented a university in conducting an internal investigation into alleged misconduct by a senior official.
Represented a social media company in a matter involving potential campaign financing violations.

Handled high-stakes litigation and related client counseling in a wide range of matters including white collar criminal, securities, defamation, bankruptcy-
related, and government compliance matters.

HONORS & AWARDS

Chambers USA: America's Leading Lawyers for Business (2017-2023)

Recognized in the White Collar Crime and Government Investigations category

PolitickerNJ: "Power List" 100 Most Powerful Political Players in New Jersey (2011-2013)

Bergen Grassroots: Byron M. Baer Memorial Award for Public Service (2011)

Federal Prosecutor (2001-2006)

Received commendations for his work as a federal prosecutor from several federal agencies, including the FBI and the IRS

NEWS & INSIGHTS

Publications

>

February 8, 2023

"Compliance Monitors Are Once Again “In Vogue”," The Review of Securities & Commodities Regulation

Robert A. Johnston Jr. , Matthew Boxer , Rachel Maimin

November 10, 2021

"Discovery Immunity For Draft Expert Reports Lacks Clarity," Law360

Matthew Boxer , Michael A. Kaplan , Jessica M. Terry

December 4, 2020

"A Rare FCPA Advisory Opinion From the DOJ: Cause and Effect," New York Law Journal

Matthew Boxer

June 10, 2020

"DOJ Releases Updated Guidance for Evaluating Corporate Compliance Programs," Corporate Investigations & Integrity Client Alert
Matthew Boxer

April 8, 2020

"Vigilance Now Can Help Avoid Scrutiny Later: Fiduciary Duties in the Midst of a Global Pandemic,” Litigation and Bankruptcy Client Alert
Jeffrey Cohen , Matthew Boxer , Michael A. Kaplan , C. Patrick Thomas

December 12, 2019

"The Future of Corporate Monitorships: Lessons Learned From the Walmart Case," Corporate Counsel

Matthew Boxer ,

May 13, 2019

"DOJ Releases Revised Guidance on Evaluating Corporate Compliance Programs,” White Collar Criminal Defense Client Alert
Matthew Boxer

January 2, 2017

"Corporate Monitorships: Avoiding Costly Pitfalls," New Jersey Law Journal

Matthew Boxer

May 27, 2015

"SEC Restricts Ability of Companies to Silence Employees Interviewed in Internal Investigations,” Corporate Investigations & Integrity Client Alert
Matthew Boxer , Amy C. Schwind

In the Media

>

January 16, 2024

Law360 interviews Matthew Boxer on his new role as chair of Lowenstein Sandler’'s White Collar Criminal Defense group. "I'm excited about it," says
Boxer "It's really a great team that we have at Lowenstein in the white collar space, and I'm really looking forward to leading what is a really outstanding
group of lawyers." Boxer adds that his main goal for the group is to help it increase in size nationally.

Boxer, who also chairs the firm’'s Corporate Investigations & Integrity practice, says his background as New Jersey's first independent comptroller and as
federal prosecutor for the U.S. Attorney's Office for New Jersey is useful in his current role: "The white collar practice is a broad one, and so being able to do
a lot of different things and having the corporate perspective, the government perspective, the regulatory perspective — that helps a lot.” (subscription
required to access article)
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May 22, 2023

Hudson County View reports on approval by the Hoboken City Council of a contract with Lowenstein Sandler under which Matthew Boxer, partner and
Chair of the firm’s Corporate Investigations & Integrity practice and former Comptroller for the State of New Jersey, is to work with the City in connection
with the City’s former Health and Human Services Director’s sudden resignation after 14 years on the job.

May 18-19, 2023

The Chronicle of Higher Education, Inside Higher Ed, NorthJersey.com, Jersey City Times, Politico Pro, and New Jersey Monitor include comments
by Matthew Boxer in their coverage of a report by the New Jersey Comptroller’s office about the fiscal situation at New Jersey City University. Boxer, the
former New Jersey state comptroller and now partner and chair of Lowenstein’s Corporate Investigations & Integrity practice, states on behalf of his client
that "NJCU is pleased that the Comptroller’s findings reinforce what the University has consistently maintained — no funds were misappropriated.”
September 28, 2022

The New York Times references an investigative report by partner and former state comptroller Matthew Boxer in its coverage of the indictment of 14
guards at the Edna Mahan Correctional Facility for crimes—including official misconduct, aggravated assault, and lying on official reports—resulting from
forced cell extractions that resulted in serious injuries to several female prisoners. The Times reports that New Jersey Governor Phil Murphy decided to close
the prison “on the same day that Mr. Boxer issued a damning 73-page report that offered a portrait of a facility beset by administrative chaos.”

August 16, 2022

NJ.com reports that Matthew Boxer, Chair of the firm's Corporate Investigations & Integrity practice, has completed an internal investigation into alleged
"ghost surgeries" by a Rutgers University neurosurgeon, finding insufficient evidence that the neurosurgeon failed to follow applicable medical standards.
Rasmeet K. Chahil and Jessica M. Terry worked alongside Boxer on this investigation.

December 21, 2021

Law360 reports that the U.S. Court of Appeals for the Third Circuit has upheld a lower court decision rejecting claims of RICO violations by several nursing
home and assisted living operators against three unions. Facilities in New Jersey, Massachusetts, and Connecticut claimed that employees resorted to fraud
and extortion to advance their bargaining and organizing efforts, but the District Court found “no evidence” of wrongdoing and that the defendants had
engaged in “lawful, albeit aggressive, bargaining and unionization efforts.” The team representing the unions included partner Matthew Boxer, Chair of the
firm’s Corporate Investigations & Integrity practice, and Rebecca J. Ryan.

December 15, 2021

NJ.com reports that Matthew Boxer, Chair of Lowenstein’s Corporate Investigations & Integrity practice and former New Jersey State Comptroller, has
been retained to investigate allegations at Robert Wood Johnson University Hospital.

September 9-10, 2021

In Corporate Counsel, Matthew Boxer, Chair of Lowenstein’s Corporation Investigations & Integrity practice and former New Jersey State Comptroller,
addresses the challenges facing general counsel when senior executives differ on their approach to a potential independent investigation, as appears to
have happened with parent company Walt Disney and its handling of allegations against an ABC News employee. “It's now a very delicate situation for the
general counsel. There’s a risk that if the GC doesn’t handle the situation carefully they could end up being accused of trying to sweep this under the rug,”
Boxer says. His quotes are reprinted on Law.com.

June 12, 2021

Matthew Boxer, partner and Chair of Lowenstein’s Corporate Investigations & Integrity practice and former New Jersey State Comptroller, gets high
praise from Julie Roginsky on NJ.com for the quality and impact of a report that he and a team of Lowenstein lawyers, including Rachel Moseson
Dikovics, Rasmeet K. Chahil, Jamie Gottlieb Furia, and Amanda K. Cipriano, submitted to Governor Phil Murphy at the conclusion of Boxer’s
investigation into allegations of abuse of inmates at the Edna Mahan Correctional Facility for Women, New Jersey’s only women’s prison. The report led the
governor to order the facility’s permanent closure.

Roginsky states: “Matt Boxer and his team at Lowenstein Sandler should be applauded for writing a tremendous report ... This report also underscores the
critical imperative to have a respected external party investigate misconduct allegations ...”

April 8, 2021

ABC News reports that a nearly $21 million settlement has been reached covering 20 lawsuits alleging abuse by current and former inmates of the Edna
Mahan Correctional Facility for Women, New Jersey’s only women'’s prison. Partner Matthew Boxer, Chair of the firm’s Corporate Investigations &
Integrity practice and former New Jersey State Comptroller, was appointed in January 2021 by New Jersey Governor Phil Murphy to lead an independent
investigation of the charges and to “make recommendations to prevent anything like it from ever happening again.” NBC New York and the The Associated
Press also covered this story.

February 1, 2021

Discussing the appointment of partner Matthew Boxer to lead an investigation into allegations of abuse at the Edna Mahan Correctional Facility, New Jersey
Governor Phil Murphy calls Boxer “one of the smartest, toughest guys | know.”

In an editorial about the appointment, NJ.com notes that “Boxer has guts and integrity in abundance, an excellent choice.”

January 27-29, 2021

Matthew Boxer, partner and Chair of Lowenstein’s Corporate Investigations & Integrity practice and member of the firm’s White Collar Criminal
Defense practice, has been appointed by New Jersey Governor Phil Murphy as special investigator into allegations of abuse at the state’s only women’s
prison. The Governor stated: “Today, | am ordering a full independent investigation, under the direction of former State Comptroller Matt Boxer, to determine
how this happened and make recommendations to prevent anything like it from ever happening again.”
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NJ.com notes that “Boxer, a respected former federal prosecutor and state comptroller, has developed a reputation for deep-dive investigations into
allegations of government misconduct. ... In 2015, then-Gov. Chris Christie’s administration hired Boxer to investigate a host of discrimination and sexual
harassment complaints and other misconduct at a New Jersey National Guard base.”

In the New Jersey Globe, state assemblywoman Yvonne Lopez (D-Perth Amboy), is quoted saying: “From Mr. Boxer’s reputation as a follower of the facts, |
trust that his investigation will be conducted in the most comprehensive and expeditious way possible.”

Boxer’s appointment is also featured in The Associated Press, Politico, InsiderNJ, Pix11.com, Daily Voice, New Jersey Herald, and NorthJersey.com.
October 30, 2020

Lowenstein's retention as counsel to the Official Committee of Tort Claimant Creditors in the Chapter 11 bankruptcy case of the Diocese of Camden (New
Jersey) is noted in the Global Legal Chronicle. Serving approximately 486,368 Catholics living in Atlantic, Camden, Cape May, Cumberland, Gloucester,
and Salem Counties, the diocese is comprised of 62 parishes. The Lowenstein team is led by Jeffrey D. Prol, Brent Weisenberg, Lynda A.

Bennett, Matthew Boxer, and Kenneth A. Rosen. View Lowenstein's news announcement about this retention.

June 5, 2020

Law360 and Law.com reported on the representation by Matthew Boxer, Joseph A. Fischetti, and Rebecca J. Ryan of the New York Shipping
Association Inc. as amicus curiae in the precedent-setting dismissal of a summary judgment motion brought by the Waterfront Commission of New York
Harbor against New Jersey Governor Phil Murphy in the Third Circuit. (subscription required to access Law.com) View Lowenstein's news announcement
about this outcome.

June 2-3, 2020

Lowenstein Sandler’s report on allegations of physical and emotional abuse in Rutgers University’s softball program, which found inappropriate behavior by
coaches and a lack of communication on the part of administrators, is featured in the Associated Press, The New York Times, Star Tribune, ESPN,
NJ.com, San Francisco Chronicle, Politico, MSN, and multiple other media outlets. In a subsequent article, NJ.com cites the role of Matthew Boxer,
former State Comptroller for New Jersey and now partner and Chair of the firm’s Corporate Investigations & Integrity practice, in leading the investigation,
which included interviews with 46 individuals. His report recommends a series of changes to the sports program and school policy, including in areas such as
oversight, hiring, student and parent complaints, and revocation of athletic scholarships.

February 21, 2020

Matthew Boxer, former New Jersey State Comptroller and Chair of Lowenstein’s Corporate Investigations & Integrity practice, comments on the critical
role of the comptroller in a Law360 article about the latest appointee to this position, civil rights lawyer Kevin Walsh. “The state comptroller, in executing his
or her work, reports to no one in a substantive way," says Boxer. "There's no elected official ... or appointed official who instructs the comptroller what work to
take on." He emphasizes the need for "independence, absence of a political or electoral agenda, an awareness of how government operates and is
organized, and a willingness to sometimes make some difficult decisions and to ruffle some feathers now and then,” adding that Walsh has "all the right
qualifications.” (subscription required to access article)

January 23, 2020

Matthew Boxer, partner and Chair of the firm’s Corporate Investigations & Integrity practice, comments in the New Jersey Law Journal on Governor
Phil Murphy’s appointment of Kevin Walsh to the position of state comptroller. Boxer served as state comptroller from 2008 to 2013 before joining
Lowenstein; he says that Walsh “has all the skills required to be a successful [clomptroller and, by all indications, he’s a great fit for this appointment.”
(subscription required to access article)

January 22, 2020

Matthew Boxer, partner and Chair of the firm’'s Corporate Investigations & Integrity practice, is featured in a POLITICO Pro article on New Jersey
Governor Phil Murphy’s imminent nomination of the next state comptroller. Boxer served as “the state’s chief financial watchdog” for six years when this
position was revived in 2007. Boxer notes the significance of the job: “It's a very important office with a critical and powerful mission, and it's a significant
appointment to be made. ... It's an office that covers all levels of government. It serves as an overseer for thousands of public officials in the state, and it
plays a significant role in the oversight system that exists in New Jersey.” The piece also quotes Senate Majority Leader Loretta Weinberg on the precedent
set by Boxer in this role: “| was very impressed by Matt Boxer. | felt that he started it from scratch, he brought what seemed to be a very professional staff,
[and] he had the gravitas to stand up and go ahead and do what his mission was designed to do.” (subscription required to access article)

October 28, 2019

Law360 reports on the successful motion for summary judgment brought by Matthew Boxer and a team from Bredhoff & Kaiser PLLC in connection with
RICO claims by health care facilities against three health care worker unions.

June 11-12, 2018

The New York Law Journal (including this abbreviated coverage), Law360, and ABL Advisor highlight Ryan M. Wilson'’s return to Lowenstein, now as
partner in the Capital Markets Litigation and White Collar Criminal Defense practices, following his tenure as an Assistant U.S. Attorney on President
Obama’s Residential Mortgage-Backed Securities (RMBS) Task Force in the U.S. Attorney’s Office for the Eastern District of New York. Law360 quotes
Wilson on his government experience and mentions Zachary D. Rosenbaum (Chair, Capital Markets Litigation) as a draw in coming back to the firm. All
three articles quote Wilson on his reasons for returning to Lowenstein, and they note that Wilson is the latest in a series of former prosecutors and trial
lawyers to join or return to the firm. Each article mentions one or more of the following former government lawyers who have come to Lowenstein in the past
few years: Christopher Porrino (Chair, Litigation Department), Kathleen A. McGee, Elie Honig, Scott B. McBride, and Matthew Boxer. (subscription
required to access the New York Law Journal and Law360)
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https://www.nj.com/news/2021/01/murphy-orders-independent-investigation-into-alleged-beatings-at-nj-womens-prison-i-am-sickened-by-the-horrific-reports.html
https://newjerseyglobe.com/governor/murphy-taps-former-comptroller-for-investigation-into-edna-mahan-abuses/
https://apnews.com/article/criminal-investigations-prisons-violence-new-jersey-538e338890b83ccaa615cc20770539f1
https://www.politico.com/newsletters/new-jersey-playbook/2021/01/28/murphy-sticks-by-hicks-amid-edna-mahan-scandal-491551
https://www.insidernj.com/press-release/governor-murphy-announces-former-state-comptroller-matt-boxer-conduct-independent-investigation-examining-january-11-incident-edna-mahan-correctional-facility/
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https://dailyvoice.com/new-jersey/hackensack/news/sickened-by-reports-murphy-orders-investigation-of-abuse-at-notorious-womens-prison/802264/
https://www.njherald.com/story/news/2021/01/27/gov-murphy-investigation-abuse-prison-edna-mahan/4282528001/
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https://www.espn.com/college-sports/story/_/id/29257175/report-details-inappropriate-behavior-rutgers-softball-coaches-recommend-discipline
https://www.nj.com/rutgers/2020/06/investigation-calls-for-changes-to-rutgers-softball-program-but-no-discipline-for-coach-accused-of-abuse.html
https://www.sfchronicle.com/news/article/Report-Rutgers-softball-needs-change-but-not-15312096.php
https://www.politico.com/newsletters/new-jersey-playbook/2020/06/03/murphy-criticizes-trump-are-things-finally-getting-back-to-normal-489407
https://www.msn.com/en-us/sports/ncaafb/findings-of-independent-investigation-regarding-allegations-against-rutgers-softball-released/ar-BB14Z6Dq
https://www.nj.com/rutgers/2020/06/heres-how-much-rutgers-paid-to-investigate-allegations-of-abuse-in-softball-program.html
https://www.lowenstein.com/people/attorneys/matthew-boxer
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https://www.lowenstein.com/people/attorneys/matthew-boxer
https://www.lowenstein.com/practices/corporate-investigations-integrity
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https://www.lowenstein.com/people/attorneys/matthew-boxer
https://www.lowenstein.com/practices/corporate-investigations-integrity
https://subscriber.politicopro.com/states/new-jersey/story/2020/01/22/will-murphys-comptroller-take-aim-at-the-powerful-1253223
https://www.law360.com/health/articles/1214206/unions-didn-t-flout-law-in-nursing-home-dispute-judge-says
https://www.lowenstein.com/people/attorneys/matthew-boxer
https://www.law.com/newyorklawjournal/2018/06/12/lowenstein-sandler-adds-white-collar-defense-and-capital-markets-litigation-pro/
https://www.law.com/newyorklawjournal/2018/06/11/former-assistant-u-s-attorney-ryan-wilson-joins-lowenstein-sandler/?slreturn=20180513073329
https://www.law360.com/articles/1052400?utm_source=rss&utm_medium=rss&utm_campaign=articles_search
http://www.abladvisor.com/press-releases/14201/lowenstein-sandler-names-former-u-s-attorney-partner-capital-markets-litigation
https://www.lowenstein.com/practices/capital-markets-litigation
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Matthew Boxer is featured in the Center for the Advancement of Public Integrity Profile in Public Integrity series for his work as New Jersey's first
independent state comptroller.

> April 5, 2016
Matthew Boxer is highlighted in Columbia Law School Magazine regarding his discussion on local government corruption, which took place at Columbia's
Center for the Advancement of Public Integrity.

> March 22, 2016
In the Asbury Park Press, Matthew Boxer is highlighted for being hired by the Lakewood School Board to assess possible litigation aimed at securing
additional funding for the district.

> January 28, 2016
In the New Jersey Herald, Matthew Boxer is highlighted for being hired to conduct an investigation into a solar energy initiative entered into by Sussex,
Morris, and Somerset counties.

> December 23, 2015
Matthew Boxer's investigation of racial discrimination allegations against the New Jersey National Guard is highlighted in NJ.com.

> November 16, 2015
Matthew Boxer is quoted in New Jersey Business Magazine regarding the federal and state regulations that determine requirements for protecting
sensitive data.

> September 21, 2015
Matthew Boxer is highlighted in The Washington Post for being hired to conduct an investigation at the New Jersey National Guard with regard to
allegations of racial discrimination.

> September 11, 2015
Matthew Boxer is named attorney of the month by Kids in Need of Defense (KIND) and is highlighted for his contribution in the outcome of the New Jersey
Supreme Court's decision in favor of immigrant children's rights.

> August 26, 2015
Matthew Boxer is quoted in Business Wire, The Record, NJ.com, and the New Jersey Law Journal regarding the New Jersey Supreme Court's ruling
that will protect children from deportation back to unfit parents or homes where they lack any caretaker.

> July 1, 2015
In the Corporate Counsel Newsletter, Matthew Boxer discusses issues companies should consider when conducting an internal investigation.

> June 29, 2015
In The Star Ledger, Matthew Boxer comments on how the New Jersey Supreme Court's pending ruling in an immigration case will affect hundreds of
children in New Jersey. We represent several of the amici in the case.

> May 18, 2015
Matthew Boxer is highlighted on NJ.com for being hired by the state of New Jersey to investigate claims of racial discrimination made at the New Jersey
National Guard. Matthew's extensive investigation experience, "unquestioned credentials," and "reputation for being objective and fair" are also discussed.

> March 2, 2015
Matthew Boxer is quoted in The Bergen Record regarding the Teaneck Transparency Trust's efforts to get Teaneck Township operating in a more efficient
way and in compliance with the law.

> September 8, 2014
In a Star Ledger profile of Chief Justice Stuart Rabner, Matthew Boxer provided comments on Justice Rabner, with whom he worked with at the U.S.
Attorney's Office and then in the Corzine administration.

> July 24, 2014
Matthew Boxer is quoted in Inside Counsel regarding the need for companies to establish credibility with regulators and maintain an effective compliance
program.

SPEAKING ENGAGEMENTS

> Speaker, Basics of Accounting for Lawyers, Practising Law Institute,New York, NY, May 18, 2023

> Speaker, Notes to the Financial Statements, Practising Law Institute (PLI),In-person and virtual, May 19, 2022

> Panelist, Taking the Mystery out of Monitorships, Compliance Week,Webinar, November 10, 2021

> Panelist, Rutgers Government Accounting and Auditing Annual Conference, New Brunswick, NJ, December 1, 2016

> Panelist, Corporate Investigations, NJICLE New Jersey White Collar Crime Conference,New Brunswick, NJ, June 2, 2016

> Panelist, Cost Saving Solutions for City Government, Citizen's Campaign , The Civic Summit,Lawrenceville, NJ, May 7, 2016

> Panelist, Unraveling a Multi-Million Dollar Fraud in Newark, Columbia Law School Center for the Advancement of Public Integrity,New York, NY, March
23, 2016

EDUCATION
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https://www.lowenstein.com/people/attorneys/matthew-boxer
http://www.nj.com/politics/index.ssf/2015/06/nj_supreme_court_case_to_decide_fate_of_abused_imm.html
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> Columbia University School of Law (J.D. 1995), Harlan Fiske Stone Scholar
> Princeton University (B.A. 1992), Politics, magna cum laude

ADMISSIONS

> New York
> New Jersey

> U.S. Supreme Court

NEW YORK PALO ALTO NEW JERSEY UTAH WASHINGTON,D.C.
© 2024 Lowenstein Sandler LLP



Martin Bricketto
mbricketto@kesslerpr.com

Marty helps clients advance their communications goals and safeguard their reputations
by applying his decades of experience as a reporter and newsroom leader.

Marty was most recently managing editor for business of law and legal ethics at Law360,
among the most highly regarded legal journals in the country.

In 2021, he spearheaded the launch of Law360 Pulse, a standalone website focused on the
inner workings of law firms and in-house legal departments.

Marty’s deep knowledge of law firms and the courts alongside his proven track record as a
project manager and problem solver make him an ideal partner for companies, individuals
and institutions who may face media scrutiny.

He previously managed teams of court reporters in several states and, as a reporter,
launched Law360’s New Jersey wire in 2012, covering everything from court hearings to
public policy. He began his journalism career as a reporter for news dailies such as the
Gloucester County Times and the Courier News/MyCentrallersey.com, among others.

Marty holds a bachelor’s degree in journalism and history from Rutgers University.
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O'TOOLE SCRIVO

A LIMITED LIABILITY COMPANY

Michael H. Robertson
Partner

(973) 559-9848
mMrobertson@oslaw.com

A skilled advocate, Michael Robertson is a former Assistant United States
Attorney who recently served as the Prosecutor for Somerset County, New
Jersey. Mr. Robertson has significant investigative and litigation experience
in complex criminal matters and internal investigations.

As the Chief Law Enforcement Officer for Somerset County, he managed and
supervised all county law enforcement functions, across twenty-one municipalities and
nineteen police departments, with more than 650 police officers. He oversaw the
operation of his Office with more than 120 attorneys, detectives, and staff. Mr. Robertson
worked closely with outside law enforcement agencies and organizations to address
the opioid epidemic, social media and youth concerns, cyber threats, gun violence and
drugs, school security, and community safety. He was regularly a guest speaker on
various law enforcement issues facing the State of New Jersey and Somerset County.

Prior to becoming the Prosecutor of Somerset County, Mr. Robertson was an Assistant
U.S. Attorney for the District of New Jersey in its Health Care and Government Fraud
Unit. In that capacity, he managed and supervised multiple federal law enforcement
agencies, including the FBI and HHS-OIG, investigating individuals and corporations in
the health care and medical device industry accused of commmitting health care fraud,
insurance fraud, Medicare and Medicaid fraud, violations of the federal health care
program anti-kickback statutes, violations of the false claims act, and medical device
fraud. He investigated and oversaw Qui Tam cases filed in the District of New Jersey and
worked directly with civil division attorneys from the U.S. Department of Justice. Mr.
Robertson’s experience at the U.S. Attorney’s Office also included assignment to the
Organized Crime Unit, tasked with investigating and prosecuting violations of RICO,



narcotics trafficking, bank fraud, mail and wire fraud, and money laundering. He also
investigated and prosecuted individuals for identity theft, structuring, and violations of
federal tax law.

Mr. Robertson received multiple recognition awards from the FBI, Bureau of Alcohol,
Tobacco Firearms, Drug Enforcement Administration, Department of Homeland
Security, Internal Revenue Service, the U.S. Postal Inspection Service, U.S. Secret Service,
as well as state and local law enforcement agencies for his work on a variety of federal
and state prosecutions.

Prior to joining the U.S. Attorney’s Office, Mr. Robertson served as an assistant
prosecutor at the Essex County Prosecutor'’s Office.

As an attorney with experience in federal and state government enforcement actions,
Mr. Robertson is skilled at identifying issues and providing clients with creative solutions
to address their legal needs effectively. He focuses on white-collar criminal defense,
grand jury, internal investigations, crisis management, and regulatory and compliance
enforcement actions.

Mr. Robertson’s practice also focuses on representing and counseling private and public
sector employers in all aspects of labor and employment law. He has represented
employers in traditional labor matters, including negotiations and arbitration matters.
In addition to his litigation and counseling practice, Mr. Robertson regularly conducts
workplace investigations on behalf of public and private sector employers, including
allegations of discrimination, sexual harassment, conflicts of interest, and other alleged
violations of internal rules and policies.

Matters

* Represented Pharmacist in Charge in Department of Justice investigation related to a
compounding pharmacy distributing pain management medications.

* Represented individuals charged with assault by auto in New Jersey Superior Court.

* Represented municipalities and townships under New Jersey State agency
investigations.

* Represented individual and corporate clients under Department of Justice Grand Jury
investigations.

* Represented individual and corporate clients charged with allegations of tax fraud.

Honors & Awards

* Ranked in Chambers USA - Litigation: White-Collar Crime & Government
Investigations (2024)

Memberships & Affiliations



* New Jersey State Bar Association
* Essex County Bar Association

Government Service

* Somerset County Prosecutor’s Office, Somerville, New Jersey; Prosecutor (2016-2022)

« U.S. Attorney's Office, District of New Jersey; Assistant U.S. Attorney (2008-2016)

» Essex County Prosecutor’s Office, Newark, New Jersey; Assistant Prosecutor (2005-
2008)

Clerkship
* Hon. Victor Ashrafi, J.S.C.
Practices

* White Collar Criminal Defense & Government Investigations
* Alternative Dispute Resolution

* Crisis Management

* Labor & Employment

* Regulatory & Compliance

Industries

« Government
* Healthcare

Education

* Hofstra University School of Law, J.D.
* Pennsylvania State University, B.S., Administration of Justice

Admissions

* New Jersey
* U.S. District Court, District of New Jersey

Copyright © 2025 O'Toole Scrivo, LLC
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Robert C. Scrivo

Partner

rscrivo@mblawfirm.com
(973) 243-7923

Overview

Robert is a former federal and state prosecutor, who has handled virtually every type of criminal case, as
well as a myriad of civil cases, including complex commercial litigation, civil rights, and regulatory matters.

Immediately before joining the firm, Robert served as an Assistant United States Attorney and Special Counsel to
the United States Attorney in the District of New Jersey. In those roles, he led a task force to reduce violent crime in
one of New Jersey’s largest cities, prosecuted a wide variety of federal crimes, and served as the office’s
representative to state, county, and municipal law enforcement agencies.

Over the course of more than twenty-five years, Robert has handled criminal cases, including but not limited to:
antitrust, anti-kickback and healthcare fraud, insurance fraud, mail and wire fraud, money laundering, public
corruption, securities fraud, tax evasion, assault, burglary, carjacking, homicide, kidnapping, sexual assault,
robbery, firearms offenses, theft, child endangerment, child pornography, cyber stalking, and narcotics possession
and distribution.

Many of Robert’s clients are licensed professionals, including lawyers, doctors, dentists, chiropractors,
accountants, and insurance executives. He has extensive experience representing these and other professionals in
debarment proceedings, disciplinary actions before licensing boards, in audits and administrative proceedings.

Robert is routinely called upon by businesses and public entities to conduct thorough and conclusive internal
investigations. He advises entities on the implementation of remedial measures, enhanced corporate governance,
and compliance programs.

Robert is an active member of the organized Bar, who currently serves as a trustee of the New Jersey State Bar
Association, a trustee of the Association of Criminal Defense Lawyers of New Jersey, and chair of the Essex
County Bar Association’s long range planning committee. Previously, Robert served as an officer and president of
the Essex County Bar Association, and the chair of its due diligence committee for the selection of judges and
prosecutors. He has also served on the New Jersey State Bar Association’s in-house counsel, nominating and
amicus curiae committees. Robert is routinely recognized as a Super Lawyer, an honor reserved for outstanding
attorneys who have attained a high degree of peer recognition and professional achievement.

*No aspect of this advertisement has been approved by the Supreme Court of New Jersey or the American Bar

Mandelbaum Barrett PC © 2025. All Rights Reserved.
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Association. A description of the standard or methodology used by Super Lawyers and Best Lawyers can be found
on their respective websites.

Professional Affiliations
Essex County Bar Association

¢ Chair, Long Range Planning Committee, January 2019 — present
¢ Criminal Practice Award, recipient April 2019

¢ Chair, Due Diligence Committee 2014 — 2018

¢ President, April 2012 — April 2013

e Officer, April 2008 — April 2013

e Trustee, April 2005 — 2008

e Member since 1998

New Jersey State Bar Association & Foundation

¢ Amicus Committee, 2017 — 2018

¢ Nominating Committee, 2015 — 2017
General Council Committee, 2014 — 2015
e Member since 1998

Association of Criminal Defense Lawyers of New Jersey

e Trustee, 2015 — 2018
e Member 2005 — 2018

Publications

¢ Claims Against Public Entities and Employees, New Jersey Local Government Deskbook, New Jersey Law
Journal 2005

¢ Advocating Without Vouching in Summation, New Jersey Association of Justice, November 2011

¢ Understanding the Defense Counsel’'s Role, New Jersey Association of Justice, April 2013

¢ Effective Cross Examination, New Jersey Association of Justice, April 2015

¢ Effective Direct Examination, New Jersey Association of Justice, April 2016

¢ How to Save Your Company from Criminal Prosecution, New Jersey State Bar Association, May 2016

¢ Handling the Media in the High-Profile Case, Essex County Bar Association, October 2016

¢ Inside the United States Attorney’s Office, New Jersey State Bar Association, May 2019

¢ New Jersey State Association of Chiefs of Police, Presentation of U.S. Attorney General’'s Awards for
Distinguished Service on Policing, June 2019

¢ Creating an Organizational Culture of Safety and Wellness (opening remarks), BJA Valor Program,

September 2019

U.S. Law Enforcement Agencies, Rutgers University, Center on Policing, October 2019

Areas of Practice

¢ White Collar and Criminal Defense (Co-Chair)
¢ Hospitality Services (Co-Chair)

e Healthcare

Mandelbaum Barrett PC © 2025. All Rights Reserved.
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Admission

New Jersey

United States District Court for the District of New Jersey
United States Court of Appeals for the Third Circuit
United States Supreme Court

Supreme Court of New Jersey, 1993

Education

Seton Hall University School of Law, J.D., 1993
Rider College, B.S., 1989

Speaking Engagements

Claims Against Public Entities and Employees, New Jersey Local Government Deskbook, New Jersey Law
Journal 2005

Advocating Without Vouching in Summation, New Jersey Association of Justice, November 2011
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