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Attorney ethical obligations do not cease when a case goes on appeal. A distinguished
panel will discuss the ethics of appellate practice, including the decision whether to
appeal, the duties of competence, candor, and other obligations created by the Rules of
Professional Conduct, and what to do when a client wants counsel to make a frivolous
argument on appeal. Other Related Tracks: Ethics and Professionalism
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How to avoid the traps of the most common ethical pitfalls

“You've got to know when to hold
‘em, know when to fold ‘em, know when

to walk away, know when to run...” — Don
Schlitz, “The Gambler” (famously recorded by
Kenny Rogers).

That advice is never truer than after
a loss in the ultimate legal gamble — a
trial. Your client asks, “Can we appeal?”
Before you answer, make sure you consid-
er and understand your ethical responsi-
bilities.

Most professional responsibility or
legal ethics seminars and classes focus on
avoiding or properly handling conflicts
of interest, understanding the duties of
confidentiality and loyalty, clarifying

fiscal issues (including proper handling of
client funds) and general civility. These
issues, of course, all apply with equal
force to an appellate practice. But there
are specific ethical issues that are unique
to appeals, which if unheeded, become
traps for the unwary litigant (or lawyer).
This article tackles some of the most
common.

Should I appeal?

If your client wants to appeal an
adverse judgment or appealable order,
first consider the question, “why?”
Typically, the answer is, “I lost because
the judge [or jury] got it wrong.” Maybe

the jury believed the defendant over your
client. Perhaps the jury believed defen-
dant’s expert witness over yours.
Credibility issues can be fantastic issues
to litigate, but almost always present friv-
olous appellate issues. Bringing a frivo-
lous appeal is not only a waste of time,
money, and credibility, it is also a sanc-
tionable ethical violation.

Counsel has a duty to refrain from
advancing frivolous appeals. (Bus. &
Prof. Code, § 6068, subd. (c) [“It is the
duty of an attorney...to counsel or main-
tain those actions, proceedings, or
defenses only as appear to him or her
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legal or just...”]; Code of Civil Procedure
section 907 [“When it appears to the
reviewing court that the appeal was frivo-
lous or taken solely for delay, it may add
to the costs on appeal such damages as
may be just”]; Cal. Rules of Court, rule
8.276 [“On motion of a party or its own
motion, a Court of Appeal may impose
sanctions, including the award or denial
of costs...on a party or an attorney for: (1)
Taking a frivolous appeal or appealing
solely to cause delay...], emphasis added.)

Rest assured, a “frivolous” appeal is
not synonymous with a meritless appeal.
If it were, few attorneys would risk per-
sonal liability by pursuing a legal remedy
that is usually uncertain. In the seminal
case, In re Marriage of Flaherty (1982) 31
Cal.3d 637, 650, the California Supreme
Court defined “frivolous” appeals as,
“only when it is prosecuted for an
improper motive — to harass the respon-
dent or delay the effect of an adverse
judgment — or when it indisputably has
no merit — when any reasonable attorney
would agree that the appeal is totally
and completely without merit.”

The consequences of filing a frivo-
lous appeal can be severe, including not
only the dismissal of the appeal, but also
sanctions against the attorney and client
in the form of attorney’s fees, costs, or
some other punitive amount set by the
court. Further, the court’s opinion award-
ing such sanctions makes a public record
of the malfeasance, and any sanction
exceeding $1,000 in California must be
reported to the State Bar. (Bus. & Prof.
Code § 6068.)

One common situation faced by
attorneys is the practical need to file a
notice of appeal simply to preserve their
client’s rights pending finding alternative
appellate counsel, or even while deter-
mining whether an appeal will be
advisable. A potential dilemma arises,
however, if the attorney ultimately
concludes the appeal would be frivolous,
but the appeal is pending and the client
wishes to proceed.

When must | withdraw
and how do I do so ethically?

Following the ethics rules can some-
times place you at odds with your client,
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especially if your client’s goal after losing
is to cause his opponent as much pain

as your client has endured, or, if your
client simply does not (or cannot) under-
stand that not every case has a non-
frivolous appealable issue. Under these
circumstances, if you cannot convince
your client to abandon his or her appeal,
but representing your client will force you
to violate your ethical duties, you have an
ethical duty to withdraw from the repre-
sentation. (Cal. Rules of Prof. Cond., rule
3-700.)

If you must ask the court for permis-
sion to withdraw because, for some rea-
son, your client will not consent, you still
must carefully navigate the ethical duties
you owe your challenging client, particu-
larly those of loyalty and confidentiality.
(Cal. Rules of Prof. Resp., rule 3-100;
Bus. & Prof. Code § 6068; Metro-Goldwyn-
Mayer, Inc. v. Tracinda Corp. (1995) 36
Cal. App.4th 1832, 1839.) You owe a duty
of confidentiality to your client “at every
peril to” yourself (with a limited excep-
tion for preventing future crimes). (Bus.
& Prof. Code, § 6068.)

Avoiding a breach of the duties of
confidentiality and loyalty in a motion to
be relieved as counsel can be difficult
because you must explain your reasons
for the motion. Some misguided, but
well-meaning courts, may offer the
attorney an in camera hearing, to explain
why the attorney wishes to be relieved.

The Standing Committee on
Professional Responsibility and Conduct
of the State Bar of California addressed
this issue in its Formal Opinion No.
2015-192. That opinion offered the
following limited guidance.

In attempting to justify the need to
withdraw, the attorney may not disclose
client confidences. Ordinarily, for purposes
of the motion to withdraw, it will be suffi-
cient to state words to the effect that ethi-
cal considerations require withdrawal or
that there has been an irreconcilable
breakdown in the attorney-client relation-
ship.

To the extent such general language
is deemed insufficient by the court, how-
ever, the attorney may only provide addi-
tional background information, but may
not disclose confidential communications
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or other confidential information —
either in open court or even in camera.

If that is ineffective, the attorney
must take steps to prevent the court from
entering an order compelling disclosure
— including by requesting a stay of the
order to allow time to file a writ petition.
If the court nonetheless orders disclo-
sure, the attorney must choose between
her competing duties to maintain the
client’s confidences and to obey the
court’s order. Whatever the attorney’s
decision, (and the opinion takes no posi-
tion), she must take reasonable steps to
minimize the impact of that decision on
the client.

Should I handle the appeal myself?

Another ethical issue in deciding
whether to handle an appeal is the duty
of competence. (Cal. Rules of Prof. Resp.,
rule 3-110.) No, competency is not
unique to appeals. However, what is
unique to appellate advocacy is what con-
stitutes or qualifies as “competent.” For
instance, did you know that you could
waive an entire legal argument simply by
failing to present it under its own sepa-
rate heading? (In re Marriage of Carlsson
(2008) 163 Cal.App.4th 281, 294.) Did
you know that you could waive an appel-
late challenge to the amount of damages
if you failed to preserve the issue in a
new-trial motion? (Code of Civ. Proc., §
657, subd. (5); Greenwich S.E, LLC .

Wong (2010) 190 Cal.App.4th 739, 759.)

Rule 3-110 broadly defines competen-
cy, prohibiting lawyers from “intentionally,
recklessly, or repeatedly” failing to perform
legal services with the “diligence,” “learn-
ing and skill,” and “mental, emotional,
and physical ability reasonably necessary
for the performance of such service.” One,
if not the most, important precepts of an
appeal is a matter of diligence, i.e., timely
filing the notice of appeal. Almost every
other deadline in an appeal has some flex-
ibility based on need or, even sometimes,
convenience, but a late-filed notice of
appeal dooms the entire appeal because
the due date is jurisdictional. Despite the
importance of diligence in filing a notice
of appeal, however, there are a variety of
triggering events that may affect the actual
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due date, including whether or not a new
trial motion was timely filed, whether that
motion was granted or denied, whether
the notice of entry of judgment was served,
etc.

Some competency issues may surprise
litigants. For example, an appellant must
take certain steps to procure the “appel-
late record” (typically containing a
reporter’s transcript and either a clerk’s
transcript or appendix); failure to do so
can result in a dismissal of the appeal.
(Cal. Rules of Court, rule 8.140.)
Procuring the record does not simply
mean timely designating the necessary
documents to be included in the appellate
record. It also means taking an active role
to ensure that, even after the transcripts
are prepared, they have been done so cor-
rectly.

In the Second Appellate District, for
example, which handles appeals from
Los Angeles, Ventura, Santa Barbara, and
San Luis Obispo counties, a local court
rule requires counsel to “immediately”
notify the clerk of the superior court of
any material inadvertently omitted from
the record. (Second Appellate District,
Local Rule 2.) “Procuring the record”
also requires appellants to ensure that
the record contains all of the materials
the reviewing court will need to evaluate
an appellate issue. Failure to augment
the record with a crucial motion and rul-
ing, for example, may waive the issue on
appeal.

Like all areas of the law, appellate
law is full of its own procedural idiosyn-
crasies that may stump someone new to
the practice. Of course, like any other
area of law, there are numerous practice
guides and resources to help novices
competently navigate. Even seasoned
appellate practitioners regularly consult
these resources.

That being said, trial attorneys who
are unfamiliar with appellate law will
comply with their ethical duty of compe-
tency by “associating with or, where
appropriate, professionally consulting
another lawyer reasonably believed to be
competent.” (Cal. Rules of Prof. Resp.,
rule 3-310(C).) Short of hiring appellate
counsel to associate or substitute into the
case, attorneys often hire “ghostwriters”
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to assist them behind the scenes with
anything from understanding procedural
rules to researching and writing the
appellate briefs.

Do I need client consent to hire
a “ghostwriter”?

One ethical issue arising from such a
“ghostwriter” arrangement involves com-
pensation, and whether the trial attorney
must seek client consent before entering
into such an arrangement. Rule 2-200 of
the California Rules of Professional
Responsibility prohibits a member of the
State Bar from dividing legal fees with
another lawyer who is not a partner of,
associate of, or shareholder with the
member, without obtaining the client’s
informed written consent to the agree-
ment. Moreover, the total fee charged by
all lawyers may not be increased solely by
reason of the division, and of course, the
total fee must not be unconscionable.
(Cal. Rules of Prof. Cond., rule 2-200(A).)

At first glance, this rule appears to
cover contract attorneys, including
“ghostwriters.” However, State Bar
Formal Opinion No. 1994-138, adopted
by the California Supreme Court in
Chambers v. Kay (2002) 29 Cal.4th 142,
154, fn.6, carved a limited exception,
provided certain requirements are satis-
fied. These include the following:

The amount paid to the outside
lawyer must be compensation for the
work performed and must be paid
whether or not the law office is paid
by the client;

The amount paid by the attorney to
the outside lawyer must be neither nego-
tiated nor based on fees which have been
paid to the attorney by the client; and
The outside lawyer may not receive a
percentage fee.

The Court referenced with approval
some examples of compensation arrange-
ments that would not implicate rule 2-
200’s notice and consent requirements:

Example one: the outside lawyer is
paid an hourly rate that is less than the
hourly rate for the outside lawyer’s serv-
ices billed to the client (e.g., the outside
lawyer is paid $50 an hour but is billed at
$70 per hour to the client);
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Example two: the outside lawyer is
paid a flat rate per day or week (e.g., the
outside lawyer is paid $150 per day); and

Example three: the outside lawyer is
paid the amount billed to the client for
her time as the fees are paid by the client
(e.g., the outside lawyer’s rate is $100 per
hour for a project, and every dollar paid
to the law office for work performed on
that project is immediately paid to the
outside lawyer).

According to the Court, the first two
examples do not involve a division of fees
because the amount paid to the outside
lawyer is not tied to specific legal fees the
law office receives, and the office must
pay the outside lawyer whether or not the
client pays the office. The third example
is not a fee division because the outside
lawyer receives the entirety of the fee and
the law office receives no portion thereof.
(Chambers, supra, 29 Cal.4th at 154, fn.6.)

Do | have to cite to adverse facts and
law?

Attorneys owe a duty of candor to
the appellate justices and must not mis-
lead the court by misrepresenting any fact
or law. (Cal. Rules of Prof. Conduct, rule
5-200; Bus. & Prof. Code § 6068, section
(c).) One common application of this
duty of candor arises in the context of
presenting a factual statement in an
appellate brief.

Under certain circumstances,
depending, for instance, upon the legal
issues being raised in the appeal, the
standard of appellate review will dictate
what facts must be discussed. For
instance, where court reviews the record
for substantial evidence, all reasonable
inferences from the evidence will be
drawn, and conflicts of evidence will be
resolved, in the appellant’s favor.
Therefore, if the responding attorney
wishes to present his best facts, but those
facts directly conflict with the appellant’s
evidence, it would mislead the court for
the responding attorney to simply tell his
version of the story with his own best evi-
dence, while ignoring the unfavorable
conflicting evidence.

Similarly, if the attorney finds
adverse precedent that conflicts with a
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position he has taken, failing to acknowl-
edge and reference that precedent would
constitute a misrepresentation of law. The
favored practice would be to acknowl-
edge the adverse authority, and distin-
guish it to the extent possible.

It is important to note, however, that
not all adverse cases are adverse prece-
dent. For instance, in an appeal in state
court on a matter of state law, an adverse
case from the 9th Circuit may be on
point and persuasive to the state court,
but it would not be precedential. In such
a circumstance, the attorney may never-
theless have tactical reasons for address-
ing and distinguishing the negative case,
but the attorney’s ethical duties to the
court would not require disclosure.

The duty of candor with the court
extends beyond simply identifying and
citing adverse precedent. For instance,
counsel has a continued obligation to
update the court throughout the penden-
cy of the appeal if circumstances, factual-
ly or legally, have changed that could
affect the outcome of the appeal. This
obligation includes, for example, inform-
ing the court if the client dies and the
appeal becomes moot, informing the
court about a settlement, and informing
the court of new law that was issued post-
briefing.

Should I take advantage of the
“default” periods?

Other than the notice of appeal,
most appellate deadlines have built-in
buffers in which the court will notify the
parties of non-compliance, and offer a
set amount of time in which to comply
(or typically face dire consequences). For
simplicity, this article refers to these com-
pliance timeframes as “default” periods.
A point of controversy among appellate
practitioners concerns the 15-day default
period automatically attaching to the due
date for the appellant’s opening brief
and respondent’s brief. (There is no
default period for an appellant’s reply
brief.)

Typically, appellate courts are gener-
ous with reasonable requests for exten-
sions of time in which to file the opening
or respondent’s brief. Occasionally,
courts will determine that too many
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extensions have been requested, and will
deny further requests. At this point, the
attorney has a choice: does he calendar
the due date for his brief before the
default period is triggered, or, does he
calendar the due date as the final day for
compliance (i.e., the last day of the
default period)?

Some attorneys believe that the duty
of competence requires avoiding using
the default period as a de-facto extension
of time. There is, of course, risk involved
in using the default period to complete
the brief. If there is an emergency pre-
venting you from completing the brief,
the court may grant one last extension
and relieve you from default, but that
is a huge gamble. It may not. You may,
despite the best of intentions, fail to
submit a timely brief and suffer the
consequences.

Conversely, some attorneys believe
that the duty of competence requires tak-
ing advantage of the default period, if
needed, to ensure sufficient time between
drafting and editing the brief, and to
ensure the attorney has sufficient time to
complete and file his best work product.

These attorneys reason that there is
no tactical advantage or award given to
an attorney who files his brief at the
“soft” deadline. Why not take full advan-
tage of the time provided?

Although no ethics rule directly
addresses this issue, the duty of loyalty
and duty of competency are implicated in
this debate. The debate may be best
resolved case by case, depending on the
motivation for the extra time, and on
what course of action will best further the
client’s interests. For illustration, consider
an appeal from a multi-week trial, with
thousands of pages of transcripts and
documents, before a court that tends to
arbitrarily deny multiple extension
requests. Under such circumstances, you
may legitimately need the default period
to competently complete and polish your
brief. Or, consider a small appeal that
you relegate until the last minute because
you are busy with other clients’ appeals
that are due prior to this appeal. Do you
need the default period to competently
handle your full caseload? Or can some-
thing else move in your schedule to
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prevent you from entering the default
period?

Do I have to notify my client
that | waived oral argument?

Another issue about which appellate
practitioners often disagree is whether or
not to waive optional oral argument.
That debate is beyond the scope of this
article. However, if you decide not to
argue the case, do you need to notify
your client of that fact?

You have a duty to keep your client
apprised of significant developments in
matters with regard to which you have
agreed to provide legal services. (See
Cal. Rules of Court, rule 3-500; Bus. &
Prof. Code, § 6068, sec. (m).) Although
oral argument is not mandatory, the
State Bar considers the waiver of
argument to constitute a significant
development in an appeal requiring
notification.

What if | think the trial lawyer who
hired me committed malpractice?

One of the most uncomfortable ethi-
cal issues with which appellate practition-
ers struggle is the discovery that the trial
counsel who referred the case, or who is
co-counsel on appeal, committed mal-
practice. Should the appellate lawyer
advise the client that a civil cause of
action for malpractice against the trial
lawyer would be appropriate?

As a threshold consideration, no
lawyer, or lawsuit, is error-free. Even sig-
nificant, material mistakes may not nec-
essarily satisfy this State’s high threshold
for what constitutes legal malpractice.
Therefore, the simple answer is there
may be no actual ethical dilemma. The
appellate lawyer may not actually have
identified any malpractice.

However, assuming the lawyer is well
versed with what constitutes legal mal-
practice and is confident that she identi-
fied malpractice, several ethics principles
offer guidance. For instance, Business
and Professions Code section 6068,
subdivision (m) requires attorneys to
promptly respond to reasonable status
inquiries of clients and “to keep clients
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reasonably informed of significant devel-
opments in matters with regard to which
the attorney has agreed to provide legal
services.”

California Rules of Professional
Conduct, rule 3-500, similarly requires
attorneys to keep their clients “reason-
ably informed about significant develop-
ments relating to the employment or rep-
resentation...” Discovery of error so sig-
nificant that it rises to the level of mal-
practice, is at a minimum, a “significant
development” in a client’s pending case,
warranting disclosure to the client.

Additionally, the relationship
between attorney and client is a fiduciary
relation of the “very highest character,
and binds the attorney to most conscien-
tious fidelity — uberrima fides.”” (Cal Pak
Delivery, Inc. v. United Parcel Service, Inc.
(1997) 52 Cal.App.4th 1, 11.) Among
other things, that fiduciary relationship
means the attorney has a duty of loyalty
to his or her clients. (Ibid.) That loyalty
would be undermined if the attorney
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allowed his discomfort, reputation, or
business interests, to override his client’s
interests.

Concluding advice - avoid inadver-
tent insults

One of the standards of appellate
review is whether the trial court abused
its discretion in making a ruling. Arguing
that a trial judge abused his or her dis-
cretion can be somewhat awkward, espe-
cially because your appellate justices are
also colleagues of the trial judge whose
discretion you have challenged. Keep in
mind, you have an ethical obligation to
treat the court and judicial officers
respectfully, and that obligation governs
not only how you speak to the court (and
opposing counsel), but also how you write
about judicial officers (and opposing
counsel). (Bus. & Prof. Code, § 6068,
subd. (b).)

When appealing an adverse ruling
by a trial judge, no matter how absurd
the ruling may have been, be sure to
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challenge the ruling and not the judge.
When describing misconduct, judicial or
attorney, be sure to challenge the conduct,
not the individual. Keeping your focus

on the action rather than the actor will
not only boost your credibility with the
court, but will also help improve civility
in the field.

Janet R. Gusdorff, a Certified Appellate
Law Specialist (SBLS), handles appeals in
state and federal court. Janet is the owner and
principal of Gusdorff Law, P.C., in Westlake
Village, CA. She has been repeatedly voted as
one of the Super Lawyers Rising Stars in
Appellate Law (Southern California). She
has been AV-rated by Martindale-Hubbell.
Pasadena Magazine recognized Janet as one
of its 2016 “Top Attorneys.” Janet graduated
from Loyola Law School, where she served as
Note and Comment Editor on the Loyola Law
Review. She is also licensed to practice in New
York and New Jersey.
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| have posted elsewhere about the “four C’s” for New Jersey Bar
applicants before the Supreme Court Committee on Character. At
last night’s meeting of the New Jersey State Bar Association’s
Appellate Practice Committee, Charles Centinaro, the Director of
the Office of Attorney Ethics, made a presentation about ethics in

n

appellate practice that topped my “four C’s” Mr. Centinaro offered
the following “seven C’s” (carefully noting the pun on “seven seas”)

for ethical appellate practice.

The first Cis “competence.” Rule of Professional Conduct 1.1 is
titled “Competence,” but the body of the rule does not use that
term. Instead, it is phrased in the negative, forbidding “gross
negligence” or “a pattern of negligence or neglect.” Lack of
experience does not preclude competence, provided that an
attorney has done proper research or otherwise equipped himself
or herself to handle a matter. But competence is a fundamental

requirement of ethical appellate practice.

The second C is “communication.” RPC 1.4 addresses this, requiring

lawyers to keep clients “reasonably informed” with explanations
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“reasonably necessary to permit the client to make informed
decisions regarding the representation.” Mr. Centinaro noted that
failures to communicate are one of the main sources of ethics
complaints from clients, complaints that can be avoided by timely

communication.

The third Cis “confidentiality” Mr. Centinaro recognized that
confidentiality is not often implicated in appellate work.

Nonetheless, it remains important, as RPC 1.6 recognizes.

The fourth Cis “conflict of interest.” That is a concern that
pervades all areas of legal practices, and multiple rules, beginning
with RPC 1.7, address it. Mr. Centinaro observed that it is easy to
recognize concurrent conflicts of interest. But more intricate is
consideration of whether representing client A in matter B may
prejudice client C in matter D, if counsel is arguing a position that
may make bad law for a different client. He opined that it may be
less of an issue if the differing positions are being taken in courts at
the same level, or if the cases result in not precedential opinions,
since those results would not bind another court. But if one case is
in an appellate court and the other is at the trial level, there may be

conflict issues lurking.

The fifth Cis “courtesy.” This covers conduct toward both litigants
and the courts. Multiple rules deal with different facets of
courtesy, including RPC 3.2, 3.4, 3.5, and 8.4(d), the last of which is
a “catch-all.” Mr. Centinaro discussed several well-known cases
where violations of the duty of courtesy led to sanctions for
attorneys, including In re Vincenti, 92 N.J. 591 (1983), a morbidly

entertaining, all-time favorite of mine.

The sixth Cis “candor” That is fundamental (it is also one of my four
C’s for the Committee on Character). That duty covers both
affirmative misrepresentations and misleading omissions or
silence. RPC’s 3.3(a), 3.4(b), 4.1, and (again) 8.4(c) address this duty.

argument in Alcantar v.
Allen-McMillan, a case filed
in 2014 in which the
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before, 475 N.J. Super. 56
(App. Div. 2023). This
appeal follows on the
Appellate Division's prior
ruling, unappealed by the
State...
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The final C is “cooperation.” That C speaks for itself as, ultimately,

do many of the others.

This was a very informative talk. It would have been even better
had it come with CLE credit. But you can’t always get what you

want. We got what we needed.
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BRUNDAGE v. ESTATE OF CARAMBIO (2008)
Supreme Court of New Jersey.

Carole BRUNDAGE, Plaintiff-Appellant, v. ESTATE OF Carl V. CARAMBIO, Defendant-
Respondent.

Decided: July 15, 2008

Patrick T. Collins, Livingston, argued the cause for appellant (Franzblau Dratch, attorneys).
David Jay, Florham Park, argued the cause for respondent (Greenberg Traurig, attorneys;
Mr. Jay and Helen E. Kleiner, on the brief). David H. Dugan, lll, West Orange, argued the
cause for amicus curiae New Jersey State Bar Association (Lynn Fontaine Newsome,
President, attorney).

In this appeal, we are called upon to consider the intersection between zealous
representation of one's client and an attorney's obligations of candor to a tribunal. More
to the point, we are called upon to consider the scope of the authority of the courts to visit
upon a client the burden of a penalty imposed because of his or her attorney's violation of
that obligation of candor.

The facts and circumstances that bring this matter before the Court are in some ways truly
unique because, merely by the happenstance of timing, the effect of the attorney's
behavior, even if we were to find that it violated our ethical standards, could not have
affected the outcome of the litigation. Although we regard this attorney's behavior as
worthy of reproach, in the end we cannot conclude that he violated his duty of candor to
the trial court or to the Appellate Division. More to the point, however, we cannot endorse
the decision of the appellate panel to visit punishment for the attorney's behavior on his
entirely innocent client.

We reach our result today with some reluctance, however. But for the fact that the point
of law that was central to the parties' dispute, and that became the lynchpin for their
decision to settle, has now been decided by this Court in favor of the attorney in question,
his behavior might otherwise have worked to provide an unfair advantage for his client.
Nevertheless, our strong sense of the requirements of justice demands that our ethical
rules be enforced vigorously, but not without attention to their content and purpose; that
those rules be enforced by this Court through the disciplinary mechanisms we have
established; and that punishment for violations of those rules fall, with exceedingly rare
exceptions, on the offending attorney rather than upon his or her client.

Applying these standards, we cannot escape the conclusion that this attorney's behavior,
although certainly calculated to work an advantage for his client based on information that



was uniquely his, approached but did not exceed the bounds of acceptable behavior
identified by our ethical rules. As such, it was a course of conduct that we neither
applaud nor encourage, but nevertheless, one that our rules do not prohibit. Inthat
context, imposing a litigation sanction upon his client cannot be condoned.

We begin with a recitation of the facts that give rise to this dispute, focusing, as we must,
on the facts as they relate to the acts of plaintiff's attorney, Patrick T. Collins.

A.

Prior to the filing of the complaint in this litigation, Collins represented one Jeanette Levine.
She was the plaintiff in an action pending in Essex County in which the critical issue was
whether cohabitation was an essential element of a palimony claim. See Levine .
Konvitz, 383 N.J.Super. 1, 890 A.2d 354 (App.Div.), certif. denied, 186 N.J. 607, 897 A.2d
1061 (2006). InJune 2004, the Family Part judge in the Levine matter issued an
unpublished decision granting defendant's motion to dismiss the complaint that Collins
had filed on behalf of Levine. The Essex County judge, after considering this Court's
rulings relevant to that novel question of law, see In re Estate of Roccamonte, 174 N.J. 381,
808 A.2d 838 (2002); Crowe v. De Gioia, 90 N.J. 126, 447 A.2d 173 (1982), concluded that
because the cause of action rested on the existence of a marital-type relationship, no
palimony claim could proceed without evidence of cohabitation. Collins filed an appeal
in that case, raising the question of “whether cohabitation is an indispensable element of a
cause of action seeking palimony support.” Levine, supra, 383 N.J.Super. at 2, 890 A.2d
354.

While that appeal was pending, plaintiff Carole Brundage retained Collins to represent her
in a palimony claim to be filed against defendant Estate of Carl Carambio. In October
2004, Collins filed the complaint on behalf of Brundage in the Family Part in Union County.
Like Levine and the defendant in the Essex County matter, Brundage had not cohabited
with Carambio at any time during the course of their relationship. Brundage asserted that
although they never resided in the same household together, beginning in 1991 and
continuing until Carambio's death, they dined and spent weekends together frequently,
traveled on numerous vacations together, and regularly enjoyed recreational activities. In
addition, Brundage alleged that Carambio was generous to her, showering her with gifts,
supporting her lifestyle, and providing her with a credit card for her use. Moreover, she
contended that she cared for Carambio throughout most of his final illness in place of his
family members, who only interceded near the very end of his life.



As a part of plaintiff's claim, she alleged that Carambio had made an oral promise to
support her for the rest of her life and had instructed his attorney to draft changes to his
estate plan to effectuate that promise, but that his wishes had been thwarted by his spouse
and children who had prevented him from executing the revised will during his last days of
life. Brundage argued that, notwithstanding the failure of the parties to engage in
cohabitation, those facts evidenced a promise sufficient to support a right in contract that
survived Carambio's death as a claim against his estate.

B.

Following discovery, in April 2005, the Estate moved to dismiss the complaint, arguing that
cohabitation was an essential element of a palimony cause of action and that plaintiff's
stipulation that the parties had never cohabited was fatal to her complaint. In opposition
to that motion, Collins filed a brief in which he argued, as a matter of law, that cohabitation
was not an essential element of the cause of action. Although that argument was
consistent with the position Collins had taken in the Levine case, he did not disclose to the
trial court the existence of that other matter, or that the Family Part judge in the Levine case
had decided the issue against him, or that the question was then pending on appeal.

Instead, in his opposition brief, counsel included four statements that have since become
the focus of these proceedings. First, he asserted that “no New Jersey case has held
[cohabitation] to be a requirement for the enforceability of [a palimony] agreement.”
Second, he wrote that “nowhere has there been articulated in any reported decision in New
Jersey a rule of law to the effect that in order for [a palimony] agreement to be enforceable,
itis necessary that the parties live in the same residence and/or hold themselves out to be
husband and wife.” Third, he emphasized that “no reported decision in New Jersey has
held that the absence of the sharing of a single residence by the parties to [a palimony]
agreement renders it unenforceable.” Finally, counsel maintained that if the Family Part
judge in this matter held that cohabitation was an essential element of a palimony cause of
action, the court would “do so in the absence of any New Jersey precedent.”

C.

In July 2005, after hearing oral arguments, the Family Part judge denied defendant's motion
todismiss. Thatjudge, like his counterpartin Essex County, analyzed this Court's
decisions in Roccamonte and Crowe, as well as other decisions called to the court's
attention, in order to discern whether any of them included a requirement of cohabitation
as a prerequisite for a palimony claim. The Family Part judge in this matter, however,
reached a conclusion different from the judge in Levine. The judge in this matter
concluded that the language in Roccamonte, defining the parameters of the cause of



action, did not evidence an intention to exclude individuals who had all of the indicia of a
promise of support sufficient to bespeak a contractual agreement, absent only a period of
cohabitation. Recognizing that the issue was not settled and commenting that the
Supreme Court might well one day answer the question differently, the Family Part judge
concluded that there was a sufficient factual basis on which to deny the motion to dismiss.

Defendant then filed a motion seeking leave to pursue an interlocutory appeal. In
opposing that motion, plaintiff's counsel did not disclose to the Appellate Division judges
to whom the motion was assigned either the contrary conclusion of law reached by the
judge in the unreported Levine decision or the fact that an appeal from the final orderin
Levine was pending. Rather, in his opposition brief, Collins reiterated that “nowhere has
there been articulated in any reported decision in New Jersey a rule of law to the effect that
in order for [a palimony] agreement to be enforceable, it is necessary that the parties live in
the same residence and/or hold themselves out to be husband and wife.” Counsel also
again asserted that if the court held cohabitation to be an essential element of palimony,
the court would “do so in the absence of any New Jersey precedent,” and that defendant's
position “is not supported by any reported law. ” In August 2005, the Appellate Division
denied defendant's motion for leave to appeal.

In October 2005, the parties reached a settlement. The record reflects that the Family
Part judge participated in the negotiations that ultimately resulted in the settlement, and
that at no time during that process did plaintiff's counsel advise the court or his adversary
about the Levine case or the pending Levine appeal.

Although the dispute between Brundage and defendant was settled, the terms were not
recited on the record or reduced to writing. However, the parties do not dispute that
defendant agreed to pay plaintiff the sum of $175,000 by February 1, 2006, a date that was
selected in order to give defendant time to arrange for the sale of a business that would be
the source of the funds for the settlement. Prior to that date, counsel for the parties
exchanged letters about the settlement and continued to discuss an issue, relating to
responsibility for the payment of inheritance taxes on that sum, which previously had not
beenfinalized. When the February 1 deadline arrived, the deal to sell the business had
not closed and defendant concluded that it could delay payment pending that sale by
withholding signature on the draft of the written settlement agreement that had been sent
by plaintiff's counsel. As aresult, defendant did not tender any part of the payment
promised in the settlement by February 1, the agreed-upon date.

D.



On February 6, 2006, the Appellate Division published its decision in Levine, supra, holding
that cohabitation is an essential element of a palimony action. 383 N.J.Super. at 1, 3, 890
A.2d 354. Upon learning about the Levine decision, defendant discovered that Collins
had also represented that plaintiff and therefore promptly moved to rescind, terminate, or
estop plaintiff from enforcing the settlement based on a theory of concealment of a
material fact or anticipatory breach. In analyzing that claim for relief, the same Family
Part judge who had earlier presided over the matter and had participated in the settlement
discussions began by considering the favored role that settlements play in our system of
justice. He recognized that our rules ordinarily require that settlement agreements be
enforced, absent fraud or similar circumstances, and concluded that nothing in the record
supported relief.

In reaching that conclusion, the court reasoned that the unpublished Family Part decision
in Levine would not have been binding precedent upon him and therefore that neither the
existence of that decision nor the fact that there was a pending appeal of that decision was
required to be disclosed. The Family Part judge further concluded that both materiality
and detrimental reliance are elements of fraud that would need to be demonstrated to
support setting aside the settlement, and that defendant was not entitled to relief because
it had proven neither.

Reasoning in the alternative, the Family Part judge concluded that even if Collins had
perpetrated a fraud, there was no basis on which to attribute that act to his clientas a
matter of agency law and therefore no ground on which to set aside the settlement reached
between the parties. Suggesting as well that counsel for defendant bore some
responsibility to keep abreast of matters of interest that are pending before the Appellate
Division, the court found that defendant's counsel also played a role in the settlement by
failing to be aware of the pendency of the Levine matter. Finally, the court recognized that
the factors that play a part in the decision of any litigant to settle are many and varied, and
reasoned that there was no evidence that Collins's silence about the contrary position
taken by the trial court in Levine had any direct relevance to the decision to settle in this
case.

E.

The Appellate Division saw the matter differently and reversed. Brundage v. Estate of
Carambio, 394 N.J.Super. 292, 303, 926 A.2d 395 (App.Div.2007). Inits published
decision, the court analyzed the dispute as being one of a lawyer's professional
responsibility as it relates to candor to the tribunal. As the Appellate Division put it,
however, the issue on appeal was both a very narrow one, and one that was focused only
on the attorney's duty to the appellate tribunal, namely



whether a lawyer, in the context of opposing a motion for leave to appeal, has a duty to
disclose the existence of a pending appeal in which the lawyer is counsel of record, when
the pending appeal involves the identical legal issue the appellate tribunal is being asked to
consider in the motion for leave to appeal.

[Id. at 294, 926 A.2d 395.]

Relying on the obligations imposed on attorneys by the Rules of Professional Conduct
(RPCs), the panel concluded that defendant would be entitled to relief if the existence of a
pending appeal could be defined as a material fact. Id. at 297, 926 A.2d 395. Turning to
that inquiry, the panel concluded that because the Case Information Statement (CIS) that
must be filed in connection with an appeal, see R. 2:5-1(a), requires disclosure of existing
similar appeals, and because the efficient administration of justice demands coordination
of matters on appeal, public policy would have militated in favor of granting the motion for
leave to appeal had the existence of the Levine appeal been disclosed. Id. at 298-99, 926
A.2d 395. That being the case, the panel concluded that the existence of the Levine
appeal was a material fact, thus creating an ethical duty for counsel to disclose it, which
duty the panel concluded Collins violated. Brundage, supra, 394 N.J.Super., at 299-300,
926 A.2d 395.

Turning to an analysis of the appropriate form of relief, the panel concluded that “an
attorney is under a duty, when the proper administration of justice so requires, to disclose
all pertinent and relevant facts to the court so that it may act fairly.” Id. at 301, 926 A.2d
395 (quoting In re Seelig, 180 N.J. 234, 248, 850 A.2d 477 (2004)). The courtthen
reasoned that plaintiff's counsel's silence directly impacted defendant. Id. at 302-03, 926
A.2d 395. Inthe panel'sview, if the Levine appeal had been disclosed, defendant might
have awaited its outcome before agreeing to a settlement or might have used the pending
appeal to its advantage in negotiating the settlement. |bid. Because the panel believed
that there was a strong possibility that the settlement would have been different, if the
matter had settled at all, but for the nondisclosure of the Levine appeal, the court
concluded that “fairness and sound public policy dictate that plaintiff be denied the fruits
of her counsel's conduct.” Id. at 303, 926 A.2d 395. Therefore, the court set aside the
settlement in order to “restore the essential elements of good faith and fair dealing, which
are implicit parts of all contracts in this State.” |bid.

We granted certification to consider these issues, 192 N.J. 597, 934 A.2d 639 (2007), and
we thereafter granted leave to the New Jersey State Bar Association (NJSBA) to appear as
amicus curiae. Having carefully considered the issues raised in the appeal, we how
reverse.



Plaintiff argues that the appellate panel confused the disclosure obligations relevantto a
motion for leave to appeal with those that pertain to an appeal as of right, pointing out that
the CIS relied on by the panel plays no role in the former and is only filed as part of
perfecting an appeal from a final order. Second, she argues that the panelinappropriately
imposed a duty on her to conform to the RPCs rather than recognizing that those duties
bind her attorney, and thus converted the duty, if any, that her attorney had, into an
independent obligation on her part. In part, she argues that the panel both
inappropriately penalized her solely because she happened to retain an attorney who had
been involved in the Levine matter, creating, in the process, an entirely new class of
conflicts of interest between counsel and client. Third, she disputes the panel's analysis
of the RPCs and the meaning of “material fact” as it relates to adverse decisions of other
courts. Finally, plaintiff argues that even if her attorney had been required to disclose the
existence of the Levine litigation, and failed to do so, and even if that failure violated the
RPCs and was a material fact, nothing in the record supported the extraordinary relief of
setting aside the settlement reached between the parties for reasons entirely unrelated to
that fact.

Defendant argues, on the contrary, that plaintiff has misperceived the reference by the
appellate panel to the CIS, and that she has inappropriately focused on the incorrect RPC
by relying on the duty of counsel to reveal contrary authority rather than the one that
demands disclosure of material facts. Defendant argues that had Collins revealed the
existence of the Levine appeal, the panel that considered the motion for leave to appealin
this matter would likely have granted that interlocutory relief. Further, defendant points
out that Collins was not simply silent, but that he included in his original trial brief, which
was part of the record filed in connection with the motion for leave to appeal with the
Appellate Division, an affirmative misstatement that “no New Jersey case” had held that
cohabitation was a required element of the cause of action. Arguing that it was entirely
appropriate for the panel to base its decision about the RPC violation in part on the
“efficient utilization of judicial resources,” defendant asserts that the panel correctly
concluded that Collins violated his ethical obligations of candor to the tribunal here.
Finally, defendant argues that because the settlement was based on Collins's failure to
disclose the existence of the Levine matter, it simply cannot stand. Regardless of whether
counsel's failure amounted to fraud, mistake, or simply inequitable conduct, defendant
asserts thatitis conduct that cannot be permitted to support a settlement.

The NJSBA contends that there is nothing in Collins's behavior that violated either the letter
or the spirit of the applicable rules, asserting that his conduct as it relates to the matter



falls well within the bounds of appropriate advocacy. In support of that conclusion, the
NJSBA urges this Court to interpret the conduct proscribed by the RPCs narrowly,
suggesting that the Court limit the requirement of disclosure to facts that have “major
significance,” or are “critically important to insuring fair and just judicial proceedings.”
Moreover, the NJSBA argues that because the RPCs are disciplinary rules, they should be
understood and applied in that specific context rather than broadly read as a means to
accomplish case management goals. Finally, the NJSBA urges this Court to reject the
appellate panel's alternate condemnation of the behavior of this attorney as a “sharp
practice,” arguing that the information Collins possessed about the Levine litigation was of
such minimal importance throughout the proceedings that it did not need to be disclosed.

This appeal requires us to consider not only an attorney's ethical obligations of candor to
the tribunal, but the role to be played by our trial and appellate courts in matters before
them that are touched by an assertion that an attorney for a litigant has violated those
rules. This question is complicated because there is a delicate balance to be achieved
between an attorney's ethical obligations of candor, and the appropriate mechanism in
place for addressing a violation thereof, and a litigant's right to zealous representation by
an attorney of his or her choosing. It therefore requires us to consider the sources of law,
ethics, and procedure that bear upon this issue, including the RPCs, the rules governing
motions for leave to appeal, and our jurisprudence concerning the enforcement of
settlement agreements.

A.

We begin with a brief analysis of the RPCs that have been the focus of this appeal. Three
subsections of RPC 3.3, entitled generally “Candor Toward the Tribunal,” that are relevant
to our consideration of the issues, provide as follows:

(a) A lawyer shall not knowingly:

(1) make a false statement of material fact or law to a tribunal;

(3) failto disclose to the tribunal legal authority in the controlling jurisdiction known to the
lawyer to be directly adverse to the position of the client and not disclosed by opposing
counsel;



(5) failto disclose to the tribunal a material fact knowing that the omission is reasonably
certain to mislead the tribunal, except that it shall not be a breach of this rule if the
disclosure is protected by a recognized privilege or is otherwise prohibited by law.

We turn, then, to our analysis of the meaning of each of these provisions as they relate to
the issues before us.

It bears repeating that, as a general proposition, the prohibitions set forth in these RPCs
are not limited to affirmative misstatements of fact or law by an attorney. Indeed, we have
recognized that, depending upon the circumstances, “silence can be no less a
misrepresentation than words.” Crispin v. Volkswagenwerk, A.G., 96 N.J. 336, 347, 476
A.2d 250 (1984). Therefore, our evaluation of the attorney's discharge of his or her
obligation is not simply a matter of considering the affirmative statements and
misstatements of counsel. Rather, if an attorney has an obligation to speakin order to
comply with his or her duty of candor to the tribunal, then silence also may also be a
violation of the RPC.

As among the first two of the three subparts of RPC 3.3(a) that are relevant to this matter,
only a few observations are appropriate. First, subsection (a)(1) prohibits a lawyer from
“mak[ing] a false statement of material fact or law to a tribunal. ” We have ordinarily
interpreted the scope and application of subsection (a)(1) to relate to a false statement of
fact that is directly relevant to the particular litigation, either a fact in issue or a fact relating
to a matter of procedure or the progress of the matter. See, e.g., Inre Lewis, 138 N.J. 33,
33,647 A.2d 469 (1994) (imposing discipline on attorney who introduced false document
into evidence); Inre Breen, 113 N.J. 522, 547-48, 552, 552 A.2d 105 (1989) (imposing
discipline on attorney for making false statement about terms of lease and rent due and for
misrepresentations about procedural posture of related matter); Seacoast Builders Corp.
v. Rutgers, 358 N.J.Super. 524, 549, 818 A.2d 455 (App.Div.2003) (imposing sanction on law
firm for filing brief with inaccurate statements about assertions of attorney-client privilege).
Although subsection (a)(1) also refers to a matter of law, because the only assertion is that
the “matter of law” in question was the Levine decision, the complained-of behavior by this
attorney falls more properly within (a)(3). Because we do not consider the information
that Collins knew, but that he did not reveal, to be a matter of fact or of law as we have
understood and interpreted to be required for application of this subsection of the RPC, we
need not consider this subsection further.

Subsection (a)(3) speaks to a different issue, because it requires a lawyer to disclose court
opinions and decisions that constitute “legal authority in the controlling jurisdiction,” even
if that authority is directly contrary to the interest of the client being represented by the
attorney. The obligation to disclose case law, however, is limited somewhat by the impact



of Rule 1:36-3, which provides that “[n]o unpublished opinion shall constitute precedent
or be binding upon any court.” Even that limitation, however, is not unbounded, as an
attorney who undertakes to rely on unpublished opinions that support his or her position
must, in compliance with the duty of candor, also disclose contrary unpublished decisions
known to the attorney as well. R. 1:36-3. Nevertheless, this Rule continues to define the
demarcation line between opinions considered to be “binding” authority and other
opinions, even though the latter, in many cases, are now readily available through the
internet or through media outlets in printed format.

As it relates to the duty of candor to the tribunal, however, the scope of RPC 3.3(a)(3) is
further impacted because our courts have recognized that the decision of one trial court is
not binding on another, see, e.g., State exrel. R.M., 343 N.J.Super. 153, 156, 777 A.2d 1041
(Ch.Div.2001) (declining to follow another trial court's ruling that tinted windows alone did
not provide sufficient suspicion to justify motor vehicle stop), overruled in part on other
grounds by State v. Cohen, 347 N.J.Super. 375, 381, 790 A.2d 202 (App.Div.2002); State v.
Martes, 266 N.J.Super. 117, 120, 628 A.2d 817 (Law Div.1993) (disagreeing with another trial
court's determination that if a defendant intends only to joyride when entering a vehicle,
then defendant cannot be convicted of burglary); State v. Johnson, 203 N.J.Super. 436,
438-41, 497 A.2d 242 (Law Div.1985) (declining to follow another trial court's decision that
a pedal bicycle qualifies as a motor vehicle for driving while intoxicated purposes), nor, as a
practical matter, is the decision of one appellate panel binding upon another panel of the
Appellate Division, see In re Patterson, 382 N.J.Super. 366, 373, 889 A.2d 456
(App.Div.2006) (departing from another appellate panel's decision that external physical
force is required to establish eligibility for accidental disability benefits), rev'd on other
grounds, Patterson v. Bd. of Trs., State Police Ret. Sys., 194 N.J. 29, 51, 942 A.2d 782 (2008);
David v. Gov't Employees Ins. Co., 360 N.J.Super. 127, 142, 821 A.2d 564 (App.Div.)
(explaining that court was not bound by another appellate panel's decision, although
nevertheless following that decision), certif. denied, 178 N.J. 251, 837 A.2d 1094 (2003).

Both because the Levine decision was unpublished, and because it was the decision of a
trial court, it was not “legal authority in the controlling jurisdiction” that Collins was
obligated to call to the attention of either the Family Part judge or the appellate panel.
Indeed, the panel specifically recognized that the attorney had no such obligation imposed
upon him by this subsection of the RPC. Brundage, supra, 394 N.J.Super. at 295 n. 2, 926
A.2d 395.

B.



The heart of the dispute, and the focus of the appellate panel's decision in this matter, is on
RPC 3.3(a)(5), the third of the subsections that we have quoted. Itis, therefore, essential
that we consider the scope and meaning of this part of the RPC in some detail.

As one commentator has noted, RPC 3.3(a), in its current form, “bears little resemblance”
to the ABA Model Rule on which it was initially based. See Kevin H. Michels, New Jersey
Attorney Ethics 674 (2008). Not only did the language of the RPC depart from the Model
Rule when it was initially adopted, but it has also been altered since that time. Id. at 674-
75. The Debevoise Committee, which was the progenitor of these rules, had
“recommended the adoption of the original version of [the ABA] Model Rule 3.3(a) without
change.” Id. at 674 (citing Debevoise Committee Report, 112 N.J.L.J., July 28, 1983, supp.
at 13); see Inre Seelig, supra, 180 N.J. at 246-47, 850 A.2d 477 (discussing history of
adoption and amendment of RPC 3.3(a)(5)). Following that recommended approach
would have resulted in a rule that did not include any version of subsection (a)(5). This
Court, in adopting the RPCs, however, modified the proposal of the Debevoise Committee
relating to RPC 3.3(a) in two respects, one of which resulted in the inclusion of subsection
(a)(5). Michels, supra, at674. As adopted,

subparagraph (a)(5) has been added, which provides that attorneys shall not fail to
disclose material facts that are likely to mislead the tribunal if counsel were to remain
silent. This applies both to facts that are at issue in the case as well as facts relating to
the management of the case. An attorney has an obligation to be candid and act with
good faith toward the tribunal.

[Ibid. (quoting Comment to RPC 3.3, 114 N.J.L.J., July 19, 1984, supp. at 8-9).]

In its initial articulation, therefore, RPC 3.3(a)(5) prohibited a knowing failure “to disclose to
the tribunal a material fact with knowledge that the tribunal may tend to be misled by such
failure.” RPC 3.3(a)(5) (1984) (emphasis added). The inclusion of this provision has been
called a “radical departure” from the Model Rules, see Michels, supra, at 674, because it
imposed a new obligation on counsel that could not be “easily reconciled with the
attorney's role as an advocate.” |bid.

The language of the RPC was immediately criticized for its breadth. See ibid.; Michael P.
Ambrosio, The “New” New Jersey Rules of Professional Conduct, 11 Seton Hall Legis. J.
121, 138 (1987) (commenting on RPC 3.3(a)(5) as illustrative of the Court's adoption of a
policy striving for absolute truth in place of adversarial presentations). Concerns about
the scope of this RPC's “low threshold” for requiring an attorney to reveal information, and
the impact that it would have on attorneys possessed of facts learned through client
confidences in particular, led to a general reluctance to enforce it. See Michels, supra, at



674-75; Leslie C. Levin, Testing the Radical Experiment: A Study of Lawyer Response to
Clients Who Intend to Harm Others, 47 Rutgers L.Rev. 81, 148 n. 303 (1994); see also N.J.
Advisory Comm. on Prof'l Ethics Opinion 643, 125 N.J.L.J. 1358 (May 24, 1990) (expressing
reluctance to require disclosure under RPC 3.3(a)(5) of material fact learned through client
confidence even if it might possibly mislead tribunal).

Although much of the concern about this RPC was focused on the implicit requirement that
an attorney disclose client confidences that would impact on a client's Fifth and Sixth
Amendment rights in criminal proceedings, criticism of the broader implications of the RPC
was not strictly limited to those matters. Instead, this reluctance to require the disclosure
of client confidences extended even to the realm of civil litigation, as to which no
constitutional right of the clientis impacted. See Ambrosio, supra, at 139. However, in
spite of these criticisms, we have recognized that the RPC as adopted announced “a
distinctive approach” to the concerns about the competing duties of all attorneys as
between their obligations to their clients and their duty of candor to the tribunal. Inre
Seelig, supra, 180 N.J. at 249, 850 A.2d 477. As we have described it, our RPCs “shift the
focus, in certain circumstances, from the client's interest to the legal system and the

public interest.” Ibid.

In 2001, this Court created the Commission on the Rules of Professional Conduct (the
Pollock Commission) as an ad hoc Commission, and appointed retired Justice Stewart G.
Pollock to serve as its chair. The Pollock Commission was charged with reviewing the
RPCs in light of the then-recent work of the American Bar Association, much of the focus of
which was on our ethical rules relating to the “appearance of impropriety” and the
requirement that attorneys maintain a “bona fide office” in this State. New Jersey
Supreme Court Commission on the Rules of Professional Conduct, Final Report 1
(Dec.2002) (hereinafter “Pollock Report ”).  As part of its general evaluation of the RPCs,
the Pollock Commission engaged in a vigorous debate about RPC 3.3(a) in general and
about RPC 3.3(a)(5) in particular. Pollock Report, supra, at 12-13. Although reporting that
there was strong support for the elimination of RPC 3.3(a)(5), the Pollock Commission
recommended in 2003 that it be retained without alteration. Pollock Report, supra, at 13.
Notwithstanding that recommendation, in 2004, this Court amended the language of this
subsection of the RPC, raising the threshold from “tend to mislead” to the current language
of the rule, “reasonably certain to mislead.” Supreme Court of New Jersey, Administrative
Determinations in Response to the Report and Recommendation of the Supreme Court
Commission on the Rules of Professional Conduct 58 (Sept. 10, 2003).

The difference in the language adopted by this Court is significant for our evaluation of this
matter, because virtually all of the published decisions relating to the duties imposed on



attorneys by this RPC, and all of those relied on by the Appellate Division in its decision
here, arose in the context of the duties imposed by the former version rather than the
language adopted in 2004. Our review, however, requires that we consider what Collins
did, or failed to do, in light of the rule that actually was in effect at the time of the events in
question.

We have previously discussed the general duty imposed on lawyers pursuant to this RPC.
See McKenney v. Jersey City Med. Ctr., 167 N.J. 359, 771 A.2d 1153 (2001). We have
explained that duty in broad terms, stating: “Lawyers have an obligation of candor to each
other and to the judicial system, which includes a duty of disclosure to the court and
opposing counsel.” Id.at371, 771 A.2d 1153; accord Kingsdorf v. Kingsdorf, 351
N.J.Super. 144, 154, 797 A.2d 206 (App.Div.2002) (quoting Davin, L.L.C. v. Daham, 329
N.J.Super. 54, 76, 746 A.2d 1034 (App.Div.2000) to explain that “An attorney is not merely a
hired gun, but, rather, a professional required to act with candor and honesty.”).

Most recently, we have explained the genesis of this subsection of the RPC, and the policy
concerns that supportit, in a disciplinary matter involving an attorney who knew that his
client was facing indictment but failed to reveal that information to a municipal court judge
who was addressing related municipal charges. See In re Seelig, supra, 180 N.J. at 238-
40,850 A.2d 477. We concluded that the attorney's Sixth Amendment obligations to his
client did not overcome his duty to disclose the pending indictable charges in an effort to
secure a double jeopardy bar through the municipal court plea. In particular, we noted
that the RPCs forbid “misrepresentation as a permissible litigation tactic, even when
carried out in the name of zealous representation.” Id. at 250, 850 A.2d 477. Moreover,
we observed that RPC 3.3(a)(5) was intended to codify the notion that a failure to make a
disclosure is, in some situations, the equivalent of an affirmative misrepresentation. Id. at
253, 850 A.2d 477; see also Inre Forrest, 158 N.J. 428, 434-35, 730 A.2d 340 (1999) (finding
a violation of RPC 3.3(a)(5) when an attorney failed to disclose to the arbitrator that one of
the litigants had died); Inre Turner, 83 N.J. 536, 539, 416 A.2d 894 (1980) ( “[P]artial
disclosures may at times result in misrepresentations due to the nondisclosure of material
facts.”). We nevertheless declined to impose any disciplinary sanction on that attorney, in
large part because we concluded that “the attorney acted in good faith and the issue raised
[was] novel.” Inre Seelig, supra, 180 N.J. at 257,850 A.2d 477. Instead, we opted for the
prospective application of our analysis and a strong warning to attorneys regarding what
RPC 3.3 requires. Inre Seelig, supra, 180 N.J. at 257, 850 A.2d 477.

C.

Before we address the merits of the matter now before us, we are constrained to consider
the procedural rules that relate to the particular way in which the appellate panel found



that Collins fell short. The panel concluded that Collins had no ethical obligation to call
the Levine decision, or its procedural posture, to the attention of the Family Part judge.
Brundage, supra, 394 N.J.Super. at 295 n. 2, 926 A.2d 395. Instead, the sole basis for the
Appellate Division's conclusion that counsel had violated RPC 3.3(a)(5) was his failure to
alert the appellate panel that ruled on the motion for leave to appeal to the existence of the
pending Levine appeal. Id. at294, 926 A.2d 395. The panelinterpreted RPC 3.3(a)(5) to
impose on him “an affirmative duty to inform the appellate panel considering the motion
for leave to appeal of a pending appeal involving a material issue, that was substantially
similar or related to a material issue raised in the motion for leave to appeal in which the
attorney was involved.” |bid. Itfound supportfor that duty in Rule 2:5-1(a), which requires
disclosure of similar or related appeals in a party's CIS.

We turn, then, to a review of the standards that govern motions for leave to appeal. Under
our rules, parties do not have a right to appeal an interlocutory order. Inre Pa. R.R. Co., 34
N.J.Super. 103, 107-08, 111 A.2d 509 (App.Div.1955), aff'd, 20 N.J. 398, 120 A.2d 94 (1956);
see R. 2:2-3. Rather, leave to file an interlocutory appeal of a trial court's order is
permitted only “in the interest of justice.” R. 2:2-4. A similar standard applies to this
Court's review of interlocutory orders. See R. 2:2-2(b) (providing that this Court may take
appeals from interlocutory orders to “prevent irreparable injury”).

The rationale that supports this stringent standard may be found in our general policy
against piecemeal review of trial-level proceedings. See State v. Reldan, 100 N.J. 187,
205,495 A.2d 76 (1985). As our Appellate Division has recognized, an interlocutory
appealis not appropriate to “correct minor injustices. ” Romano v. Maglio, 41 N.J.Super.
561, 567, 125 A.2d 523 (App.Div.), certif. denied, 22 N.J. 574, 126 A.2d 910 (1956), cert.
denied, 353 U.S. 923, 77 S.Ct. 682, 1 L.Ed.2d 720 (1957). Rather, when leave is granted, it
is because there is the possibility of “some grave damage or injustice” resulting from the
trial court's order. Id. at 568, 125 A.2d 523. Alternatively, leave may be granted “where
the appeal, if sustained, will terminate the litigation and thus very substantially conserve
the time and expense of the litigants and the courts. ” lbid. As anexample, leave to
appeal may be appropriate if it will resolve a fundamental procedural issue and thereby
prevent the court and the parties from embarking on an improper or unnecessary course of
litigation. See Dinizo v. Butler, 315 N.J.Super. 317, 319, 718 A.2d 251 (App.Div.1998).
Regardless of the specific basis asserted, however, the moving party must establish, at a
minimum, that the desired appeal has merit and that “justice calls for [an appellate
court's]interference in the cause.” Romano, supra, 41 N.J.Super. at 568, 125 A.2d 523.

The Appellate Division enjoys considerable discretion in determining whether the
“interest of justice” standard has been satisfied and, as a result, whether to grant a motion



for leave to file an interlocutory appeal. See Edwards v. McBreen, 369 N.J.Super. 415,
420, 849 A.2d 204 (App.Div.2004); Bass ex rel. Will of Bass v. DeVink, 336 N.J.Super. 450,
454,765 A.2d 247 (App.Div.), certif. denied, 168 N.J. 292, 773 A.2d 1156 (2001). The
Appellate Division has, for example, granted review of interlocutory orders that actually or
effectively dismiss a party's claims or defenses. See, e.g., Fid. Union Bank v. Hyman, 214
N.J.Super. 177,179, 518 A.2d 764 (App.Div.1986); Hamilton v. Letellier Constr. Co., 156
N.J.Super. 336, 337, 383 A.2d 1168 (App.Div.1978). It has also granted leave to review
orders concerning novel questions of law, see, e.g., Arena v. Saphier, 201 N.J.Super. 79, 81,
492 A.2d 1020 (App.Div.1985), matters relating to questions of privilege, see, e.g., Coyle v.
Estate of Simon, 247 N.J.Super. 277, 280, 588 A.2d 1293 (App.Div.1991), and issues of
constitutional magnitude, see, e.g., Bd. of Educ. v. Caffiero, 173 N.J.Super. 204, 206-08,
413 A.2d 981 (App.Div.1980), aff'd, 86 N.J. 308, 431 A.2d 799 (1981). Although the
Appellate Division has also granted leave for review of orders denying certification of a
class action, see, e.g., Lusky v. Capasso Bros., 118 N.J.Super. 369, 371, 287 A.2d 736
(App.Div.), certif. denied, 60 N.J. 466, 291 A.2d 16 (1972), a trial judge's denial of an
attorney's application to withdraw from representation, see, e.g., Jacobs v. Pendel, 98
N.J.Super. 252, 254, 236 A.2d 888 (App.Div.1967), and has even intervened to resolve
certain discovery disputes, see, e.g., Klimowich v. Klimowich, 86 N.J.Super. 449, 450, 207
A.2d 200 (App.Div.1965), these circumstances have been rare. In light of these standards,
the power to grant leave is “exercised only sparingly. ” Reldan, supra, 100 N.J. at 205, 495
A.2d 76.

D.

Finally, it is significant to our evaluation of this appeal to recognize that the appellate
panel's ultimate order effectively overturned a settlement entered into by the parties
following the panel's denial of the motion for leave to appeal. We address, then, the law
governing settlements as it bears on our analysis. “Generally, a settlement agreement is
governed by principles of contract law.” Thompson v. City of Atl. City, 190 N.J. 359, 379,
921 A.2d 427 (2007). Fundamentalto our jurisprudence relating to settlements is the
principle that “[t]he settlement of litigation ranks high in our public policy.” Jannarone v.
W.T. Co., 65 N.J.Super. 472, 476, 168 A.2d 72 (App.Div.), certif. denied, 35 N.J. 61, 171 A.2d
147 (1961); see Pascarella v. Bruck, 190 N.J.Super. 118, 125, 462 A.2d 186 (App.Div.)
(quoting Jannarone, supra, 65 N.J.Super. at 476, 168 A.2d 72), certif. denied, 94 N.J. 600,
468 A.2d 233 (1983).

Our strong policy of enforcing settlements is based upon “the notion that the partiesto a
dispute are in the best position to determine how to resolve a contested matter in a way
which is least disadvantageous to everyone.” Peskin v. Peskin, 271 N.J.Super. 261, 275,



638 A.2d 849 (App.Div.) (quoting Dep't of Pub. Advocate v. N.J. Bd. of Pub. Util., 206
N.J.Super. 523, 528, 503 A.2d 331 (App.Div.1985)), certif. denied, 137 N.J. 165, 644 A.2d
613 (1994). Infurtherance of this policy, our courts “strain to give effect to the terms of a
settlement wherever possible.” Dep't of Pub. Advocate, supra, 206 N.J.Super. at 528, 503
A.2d 331. As we have held, settlements will usually be honored “absent compelling
circumstances.” Nolanv. Lee Ho, 120 N.J. 465, 472,577 A.2d 143 (1990). “An agreement
to settle a lawsuit is a contract, which like all contracts, may be freely entered into and
which a court, absent a demonstration of ‘fraud or other compelling circumstances,’
should honor and enforce as it does other contracts.” Pascarella, supra, 190 N.J.Super. at
124-25, 462 A.2d 186 (quoting Honeywell v. Bubb, 130 N.J.Super. 130, 136, 325 A.2d 832
(App.Div.1974)). However, “[i]f a settlement agreement is achieved through coercion,
deception, fraud, undue pressure, or unseemly conduct, or if one party was not competent
to voluntarily consent thereto, the settlement agreement must be set aside.” Peskin,
supra, 271 N.J.Super. at 276, 638 A.2d 849; see also Nolan, supra, 120 N.J. at472,577 A.2d
143.

Part of our inquiry, therefore, must focus on whether the ethical violation of the attorney, if
any, sufficed to support the decision of the appellate panel to set aside the settlement of
the litigation or whether that settlement was nevertheless entitled to be enforced in
accordance with these principles.

IV.

We have long recognized that there is an inherent tension between an attorney's duty of
candor to the tribunal and that same attorney's duty to be a zealous advocate for his or her
client. Seelnre Greenberg, 15N.J. 132, 138, 104 A.2d 46 (1954). Our RPCs have drawn
a line that is the demarcation between conduct that is acceptable and that which is not.
Conduct that falls on the wrong side of that line, even if well-intentioned, subjects the
attorney to discipline and, in an appropriate case, calls for the imposition of sanctions in
the case in which the behavior occurs.

Itis significant to our analysis of this matter to note that the overwhelming majority of
decisions relating to our RPCs and their meaning are matters arising in the context of
attorney discipline. Inthose matters, the jurisdiction of this Courtis plenary, N.J. Const.
art. VI, 8 I, 913; Inre Greenberg, 155 N.J. 138, 152, 714 A.2d 243 (1998), cert. denied, 526
U.S. 1132, 119 S.Ct. 1807, 143 L.Ed.2d 1011 (1999), and the punishment for the behavior
that violates one or another of our rules governing attorneys' conduct falls directly on
offending member of the bar. In contrast, the number of situations in which the effect of
an attorney's behavior has been considered outside of the context of our disciplinary
system have been few, and with good reason. This Court has been reluctant, and rightly



so, to visit the offenses of the attorney on his or her innocent client, preferring to enforce
our rules with punishment that instead affects only the offending attorney. Kosmowski v.
Atl. City Med. Ctr., 175 N.J. 568, 575-76, 818 A.2d 319 (2003).

To be sure, we have encountered situations in which it is appropriate to permit reference to
aviolation, or a claimed violation, of the RPCs in a case in chief, but those have been
relatively rare. We have declined to create a new tort-based cause of action against an
attorney based on a claim by an adversary of an asserted violation of our RPCs, while
permitting the introduction of that evidence to support an inference of a breach of that
attorney's duty of care to the third party. See Baxtv. Liloia, 155 N.J. 190, 199-200, 714
A.2d 271 (1996). Even there, the offending attorney was the focus of the extra-disciplinary
sanction. Seeid.at210-11,714 A.2d 271. Similarly, our Appellate Division has imposed
sanctions on a law firm for what it found to be the advocate's false assertions of facts.
Seacoast Builders Corp., supra, 358 N.J.Super. at 549, 818 A.2d 455. There, too, the
court's order was directed to the attorney's law firm rather than to his client.

We have traditionally, therefore, separated the unethical acts of the attorney from the
cause of action of his or her client. In doing so, we have not demonstrated tolerance for
the bad acts of the attorney but have shown only our preference for penalizing an attorney
through our disciplinary system, see generally Boston Univ. v. Univ. Med. & Dentistry of N.J.,
176 N.J. 141,147, 820 A.2d 1230 (2003) (considering ethics implications separately from
the underlying issues, but declining to refer matter to ethics authorities for imposition of
discipline), rather than for visiting punishment upon an entirely innocent client for the
attorney's acts. Infact, we have reversed the decision of a trial court imposing the
sanction of dismissal with prejudice based on an attorney's false assertion to the tribunal
in preference for a sanction to be visited directly on the attorney rather than on the
innocent client. Kosmowski, supra, 175 N.J. at 575-76, 818 A.2d 319. Inlight of all of
these principles, we consider the facts and circumstances in the record on appeal,
together with the specific basis on which the appellate panel found it appropriate to act.

A.

We begin with the observation that we have not in the past, and we do not now, approve of
what have generally been referred to as “sharp practices,” which are tactics employed by
some members of the bar that are not explicitly unethical but nonetheless tread perilously
close to the line of being unacceptable. Our courts have long expressed a distaste for
such practices, see, e.g., Rapczynski v. Eagle Inv. Co., 12 N.J. Misc. 801, 806, 175 A. 560
(Ch. Ct.1934) (condemning act that “smacks of sharp practice and creates a bad taste”);
W. Ridgelawn Cemetery v. Jacobs, 108 N.J. Eg. 513, 516 (Ch. Ct.1931) (referring to “sharp
practices” that courts “ought not. countenance, especially where it results in such



apparentinjustice”), and the modern counterparts to those practices are neither to be
praised nor applauded. See, e.g., Howard Vogel, The Terrible Bind of the Lawyer in the
Modern World: The Problem of Hope, the Question of Identity, and the Recovery of
Meaning in the Practice of Law, 32 Seton Hall L.Rev. 152, 157-58 (2001) (describing despair-
induced decision by attorneys to engage in “Rambo” tactics); Donna C. Chin et al.,
Symposium: One Response to the Decline of Civility in the Legal Profession: Teaching
Professionalism in Legal Research and Writing, 51 Rutgers L.Rev. 889, 891-92 (1999)
(suggesting that civility in writing can decrease lack of civility in litigation); Robert N. Saylor,
Rambo Litigation: Why Hardball Tactics Don't Work, A.B.A.J., Mar. 1, 1988, at 79
(describing increasing trend toward “hardball” or “Rambo” tactics in litigation).

We have long participated, in cooperation with our federal counterparts and the NJSBA, in
the New Jersey Commission on Professionalism in the Law, which has adopted the
Principles of Professionalism to which we have subscribed. Through that cooperative
effort, we have supported programs for the bench and bar desighed to celebrate and
strengthen the noblest among us and encourage others to follow their lead. Thatthe
RPCs allow conduct that falls short of our loftier aspirations does not require us to applaud
or encourage anyone who seeks comfort in knowing that one practice or another is merely
not prohibited. Regardless of our view, however, of such behaviors, we first consider, as
we must, whether this attorney's conduct actually violated any of the applicable RPCs and
whether the sanction imposed by the appellate panel was appropriate.

In this matter, the appellate panel first concluded that nothing in the attorney's behavior
violated any duty owed by him under the RPCs to the Family Part. Recognizing that the
unpublished trial level Levine decision was not binding on that judge, the panel reasoned
that it was not “legal authority” that the attorney was required to disclose. See RPC
3.3(a)(3). Applying like logic, the panel similarly concluded that neither the existence of
the trial court decision, nor the pending appeal from that decision, constituted a matter of
fact or law about which the attorney's failure to disclose was a misstatement. See RPC
3.3(a)(1).

We agree with each of these propositions; the attorney's conduct simply did not violate
either of these provisions of RPC 3.3(a). As it relates to the attorney's duty of candor in the
Family Part, the panel also found no violation of RPC 3.3(a)(5), even though one of the four
statements in the brief in opposition to the motion to dismiss omitted the otherwise
carefully placed qualifying language about “published” opinions and “precedent” and, as a
result, was not completely truthful. Although standing alone, that unqualified assertion
could fairly be characterized as a misstatement, seen in the context of the entire brief, and
of the record as a whole, we consider it to have been an unintentional oversight.



In part, we reach this conclusion because we cannot say that the attorney, in failing to
disclose the existence of the Levine decision or its pending appeal, knew “that the
omission [was] reasonably certain to mislead the tribunal.” RPC 3.3(a)(5). Although we
do not intend to suggest that, when this Court revised the language of this RPC to elevate
the threshold from “may tend to mislead” to its current language, we meant to cloak
carefully shaded, cleverly worded briefs that reveal the “truth” while disguising the “whole
truth,” we recognize, as we must, that the threshold imposed by the RPC was altered.
Applying that RPC to this attorney's effort at careful wording to avoid disclosing the Levine
decision when he opposed the motion to dismiss, we cannot conclude that there was a
“reasonabl[e] certain[ty]” that the Family Part judge would be misled. To be sure, taken
together the one misstatement and the repeated, strident phrasing, come perilously close
to an intention to mislead the Family Part judge; itis that orchestrated behavior we have
found sufficiently troubling to be criticized. Nevertheless, there is no suggestion that the
Family Part judge actually was misled. There is arecord created before that judge, in
connection with the motion to set aside the settlement, and it contains no support for the
proposition that, had he been aware of the existence of the Levine matter, it would have
had any impact on his decision on the merits of the motion to dismiss.

In its evaluation, the appellate panel did not focus, however, on the conduct of the attorney
as it related to the Family Part, looking instead only to his conduct in connection with the
motion for leave to appeal. In evaluating that conduct, and in finding a violation of the
RPC that became the springboard for its decision to set aside the settlement, the panel
found support for its conclusion in the disciplinary decisions of this Court and in Rule 2:5-
l(a). Ouranalysis, however, of those bases for the panel's decision, leads us to a different
result.

First, our disciplinary decisions, by and large, rely on the earlier, “may tend to mislead”
version of RPC 3.3(a)(5), rather than the “reasonably certain to mislead” standard now
embodied in that RPC. As our analysis of the meaning of that language in the context of
the attorney's obligation of candor to the Family Part reveals, the difference is significant.

Second, when we consider whether Collins had an obligation, consistent with the RPC,
to reveal the existence of the then-pending Levine appeal to the appellate panel that was
considering the motion for leave to appeal, we must conclude that he did not. And, when
we evaluate whether his failure to do so was “reasonably certain to mislead” the appellate
judges considering that motion, we must conclude that it did not. We reach these
conclusions for several reasons. To begin with, the Rule requiring preparation and filing of
a CISin connection with an appeal does not apply to a motion for leave to appeal but only
relates to an attorney's obligation in perfecting an appeal. SeeR. 2:5-1(a). Although an



attorney seeking leave to appeal might well find it helpful to that effort if he or she can point
to the existence of a similar, pending appeal, nothing in the Rules requires an attorney to
reveal that information as part of a motion for leave to appeal or in a brief opposing another
attorney's motion for leave to appeal. By the same token, although the appellate panel
believed that information relating to other, similar appeals, was already required to be
disclosed by way of a CIS even in connection with a motion for leave to appeal, much of the
information that the CIS reveals would not be relevant in the context of a motion for leave
to appeal. Nevertheless, further consideration by the Presiding Judge for Administration
of the Appellate Division about creation of a suitable mechanism for disclosure of this
information in the future, or about an appropriate proposed amendment to our Rules to
effect this goal might be well advised.

However, in the absence of such a requirement, the suggestion that Collins had a duty to
reveal this information rests on the implicit assumption that, had he done so, the appellate
panel would have granted the motion for leave to appeal. As we have explained, the
standards governing grants of interlocutory review are stringent, see Reldan, supra, 100
N.J. at 205, 495 A.2d 76, and that leave is sparingly granted, see Romano, supra, 41
N.J.Super. at 567-68, 125 A.2d 523. Our appellate courts do not routinely grant leave to
appeal nor do our rules contemplate a system in which interlocutory appeals function as a
mechanism that will merely promote efficiency in the administration of justice. Onthe
contrary, our system recognizes that there will be different decisions as to novel issues of
law reached by our trial judges, and that these decisions will be considered by our
Appellate Division in the ordinary course. Our system of justice does not contemplate the
accumulation of all matters raising a novel issue of law into a single appeal nor does it
suggest that it is appropriate, in effect, to impose a moratorium on our trial judges once a
single judge's decision on an issue has become the subject of an appeal.

Seen in this light, there is nothing in the record that suggests that knowledge of the
existence of the Levine appeal would have vaulted the otherwise unexceptional motion for
leave to appeal over the “interest of justice” threshold into the realm of a motion that would
have been granted. Nothingin the record suggests that the panel considering this motion
would have found this pending issue so novel or so compelling that it would have elected to
cumulate it with the Levine matter instead of leaving it pending in the Family Part for
resolution by trial or by settlement. Inthe absence of a conclusion that knowledge of the
Levine appeal would likely have had such an impact on the motion, we cannot conclude
that the attorney's election to carefully word his brief so as to sidestep revealing it actually
violated RPC 3.3(a)(5).



We reach a conclusion contrary to that of the appellate panel for an additional, entirely
separate, reason. The panel, having concluded that the attorney's conduct fell short of
what the RPC required, but recognizing that it was not empowered to impose discipline,
determined to impose a sanction instead. The sanction that it chose was an order setting
aside the settlement reached by the parties after the denial of the motion for leave to
appeal. Indecidingtoimpose that sanction, the panel reasoned that knowledge of the
existence of the Levine appeal might have altered the decision of defendant to settle or
might have affected the terms of the settlement. The panel concluded that “fairness and
sound public policy” demanded that the plaintiff be deprived of the fruits of that
settlement.

Again, our analysis directs us to adopt a different course. First and foremost, applying
our ordinary rules regarding settlements and their enforcement, see Nolan, supra, 120 N.J.
at472,577 A.2d 143; Pascarella, supra, 190 N.J.Super. at 124-25, 462 A.2d 186, there is no
evidence that demands that the settlement be set aside. Plaintiff herself had no
knowledge about the pending appeal, and although the duty of good faith and fair dealing
applies to settlements as it does to any other contract, see Sons of Thunder, Inc. v. Borden,
148 N.J. 396, 420, 690 A.2d 575 (1997), we cannot say that this duty requires either side in
negotiations to reveal any and all information that might help the adversary and hurt his or
her own client. Rather, we have found an obligation requiring candor between adversary
counsel on more limited grounds, and arising from the dictates of RPC 3.4, in
circumstances that do not apply, and were not considered, here. See, e.g., McKenney,
supra, 167 N.J. at 371, 771 A.2d 1153 (citing Kernan v. One Washington Park Urban
Renewal Assocs., 154 N.J. 437, 461-67, 713 A.2d 411 (1998) (Pollock, J., concurring)); cf.
Liguoriv. Elmann, 191 N.J. 527, 551, 924 A.2d 556 (2007). Moreover, the Family Part judge
who denied the motion to set the settlement aside found, as a matter of fact, that
defendant had not carried its burden of demonstrating that the settlement would not have
been reached or would have been materially different. That finding was entitled to
deference, see Rova Farms Resort, Inc. v. Investors Ins. Co., 65 N.J. 474, 484, 323 A.2d 495
(1974), and nothing in the attorney's contrary assertion in his certification on appeal
overcame it. Indeed, such an assertion of fact, not within the knowledge of the affiant, is
insufficient to prove the factual matter asserted. See, e.g., Jameson v. Great Atl. & Pac.
Tea Co., 363 N.J.Super. 419, 427, 833 A.2d 626 (App.Div.2003), certif. denied, 179 N.J. 309,
845 A.2d 134 (2004); Venner v. Allstate, 306 N.J.Super. 106, 111, 703 A.2d 330
(App.Div.1997); Cafferatav. Peyser, 251 N.J.Super. 256, 263-64, 597 A.2d 1101
(App.Div.1991); Murray v. Allstate Ins. Co., 209 N.J.Super. 163, 169, 507 A.2d 247
(App.Div.1986).



More to the point, however, in deciding to set aside the settlement, the panel opted to
penalize the offending attorney's client rather than to impose a sanction on the attorney
directly. That choice was explicitly based on the panel's entirely correct recognition that it
lacked the power to discipline the attorney. Discipline of attorneys is a matter left to this
Court and to the separate bodies that we have authorized to assist us in that endeavor.

We cannot escape that in these circumstances, the panel attempted to punish the client
only because it found the attorney's behavior offensive. Attempting to enforce the RPCs
through imposition of sanctions on a client, however, is simply outside of the role of the
trial and appellate courts; they are not free to impose their own notions of discipline in
place of our plenary authority.

Clearly, the trial and appellate courts have the power to impose sanctions on attorneys;
they have the inherent power to do so as a means to enforce our ordinary rules of practice
and discovery. See, e.g., R. 1:2-4 (sanctions for failure to appear and file conforming
motions and briefs); R. 1:4-8 (sanctions for frivolous litigation); R. 4:23-1 to -5 (discovery
sanctions); Abtrax Pharm., Inc. v. Elkins-Sinn, Inc., 139 N.J. 499, 513, 655 A.2d 1368 (1995)
(recognizing inherent power of courts to punish discovery violations); Triffin v. Automatic
Data Processing, Inc., 394 N.J.Super. 237, 251-53, 926 A.2d 362 (App.Div.2007) (recognizing
power of courts to remedy fraud on the court). Just as plainly, our trial and appellate
courts are empowered to utilize their contempt power in appropriate circumstances. See
R.1:10-1.

Notwithstanding those considerable powers, the trial courts must be careful not to use
the sanction power in circumstances when the contempt mechanisms are the appropriate
remedy. See Wolfe v. Malberg, 334 N.J.Super. 630, 636-37, 760 A.2d 812 (App.Div.2000)
(imposing limitations on sanction power if procedures for contempt should have been
implicated); Inre Duane, Morris & Heckscher LLP, 315 N.J.Super. 304, 316-17, 718 A.2d 244
(App.Div.1998) (setting aside monetary sanction where contempt proceeding should have
been utilized). Similarly, our trial and appellate courts may not use those powers to
address behavior that should be considered in the context of our disciplinary rules. Nor
should they ordinarily visit their sanctions on the entirely innocent client of the attorney
deserving of reproach.

The circumstances in which a sanction is appropriate in place of discipline have been
exceedingly rare, see Baxt, supra, 155 N.J. at 199-200, 714 A.2d 271; Seacoast Builders
Corp., supra, 358 N.J.Super. at 549, 818 A.2d 455, and we have never endorsed the use of a
sanction to be visited on the client as a means to discipline that client's attorney. More
importantly, we cannot agree that it was appropriate to punish this client for her attorney's



conduct because that conduct, although perhaps troublingly sharp, nonetheless did not
violate any of our ethical proscriptions.

B.

This matter serves as an unfortunate example of an attorney hoping to gain an advantage
for his client by withholding or by carefully shading the truth about facts he, but neither his
adversary nor the court, knew. The question is what, if any, remedy there is to be afforded
in the context of the motion to set aside the settlement or the appeal from the trial court's
denial of that application for relief.

First, Collins knew that the Levine decision at the trial level was not in his favor and he also
knew that an appeal as of right was then pending. We accept as true that his adversary
did not know and could not have known what Collins knew because the trial level decision
was not published and, although it was a matter of first impression, it apparently had not
been reported in the popular press or in any publications relied on by members of the bar.
Nor, for that matter, could the adversary have learned about the substance of the pending
appeal, because there was no searchable database for unreported opinions available at
the time. Indeed, even the Appellate Division judges to whom the motion for leave to
appeal was assigned were not aware that the key question in the matter was then pending
before an appellate panel. The question, then, is whether Collins had a duty to reveal the
outcome or status of the Levine matter to his adversary, to the trial court that considered
his opposition to the motion to dismiss, or to the appellate panel that considered the
motion for leave to appeal. Simply put, although we view Collins's behavior as a rather
carefully orchestrated effort not entitled to our praise or our encouragement, we cannot
conclude that it called for the remedy imposed by the appellate panel.

We reach this conclusion for several policy based considerations as well. First, if we were
to conclude that an attorney has an affirmative duty to advise his adversary or the court of
every unpublished adverse ruling against him, we would create a system in which a single
adverse ruling would be the death knell to the losing advocate's practice. And it would be
so even if the first adverse ruling eventually were overturned by the appellate panel or by
this Court. Such a system would result in a virtual quagmire of attorneys being unable to
represent the legitimate interests of their clients in any meaningful sense. Itwould not, in
the end, advance the cause of justice because the first decision on any issue is not
necessarily the correct one; the first court to speak is just as likely to be incorrect in novel
or unusual matters of firstimpression as it is to be correct.

Second, if we were to agree that the panel's response to this attorney's behavior is
appropriate, we would necessarily be concluding that each time a decision on a new issue



is made at the trial level and is pursued on appeal, all similar issues must await that
outcome. The appellate panel here apparently concluded that, if Collins had revealed, in
the papers opposing his adversary's motion for leave to appeal, that the matter was then
pending in another appeal, the motion for leave would have been granted. Yet, nowhere in
our rules is there a suggestion that the existence of a pending matter, that raises the same
issue, provides an adequate ground for a motion for leave to appeal. Nor would this be
preferable to the current system of justice in which different trial level judges address
issues, each bringing his or her own views and analysis to the process, and continuing until
the Appellate Division or this Court has spoken in a manner that settles the issue. The
implicit suggestion of the appellate panel here is that once the first court, published or not,
has spoken, the issue is ended, at least as far as the attorneys who have the luck or
misfortune to know about it are concerned.

Third, we must also recognize that parties enter into settlements for many reasons.

Courts routinely enforce those settlements even in the face of changed minds or changes
in the law that would otherwise govern the substance of the matter. Absenta
demonstration that a settlement was procured by fraud or some similarly compelling
reason, we have long been reluctant to set it aside. More to the point, we routinely rely on
the trial court judge to decide whether a particular settlement should be enforced or set
aside. The Family Part judge considered the arguments of counsel about the facts that
Collins knew and his adversary did not. That judge concluded that whatever might be said
about Collins and his behavior, it did not amount to fraud. Because of its own view that
the behavior was worthy of opprobrium, the appellate panel overlooked its usual deference
to that decision-maker and relied on the assertion of defendant's attorney about whether
the parties would have settled had the existence of the Levine appeal been known. In
accepting as true the assertion that this fact, alone in the complex matrix of factors that
made up the settlement in this matter, would have motivated defendant not to settle at all,
the panel effectively made a better agreement for one party than the one in which it
engaged.

Finally, we reach this result for a reason perhaps unique to this particular matter. Inthe
final analysis, the Levine opinion has proven to be the incorrect one and this Court has now
spoken on the question conclusively and in accordance with the view that the trial courtin
this case expressed. See Devaneyv. L'Esperance, 195 N.J. 247,949 A.2d 743 (2008)
(concluding that cohabitation is an important, but not necessary, factor in a palimony
cause of action). Although that might be nothing more than a lucky break for Collins and
his client, overturning this particular settlement would serve no purpose, because the law
as inaccurately perceived by defendant at the time of the settlement, has proven to be the
correct interpretation.



In short, sharp practices and “playing fast and loose” with the rules that govern our
profession are behaviors entitled to our stern condemnation. When such behavior
amounts to a violation of the RPCs, it calls for disciplinary sanctions on an attorney, and, in
an appropriate case, might call for sanctions on an attorney other than the imposition of
discipline itself. Inthe end, however, the penalty to be imposed should, in fairness to our
adversarial system, be visited on the attorney and not on the client. By imposing a penalty
on a client, which the panelintended to be an act of discipline, the panel erred.

V.

The judgment of the Appellate Division is reversed and the order of the Family Part
enforcing the settlementis reinstated.

| agree with the majority that plaintiff's attorney did not violate our court rules or our Rules
of Professional Conduct (RPCs) by not disclosing to the Family Part judge and his adversary
the unreported trial court decision in Levine v. Konvitz. | agree with the majority that
plaintiff's attorney did not violate our court rules or our RPCs by not disclosing to the
Appellate Division that Levine v. Konvitz was on direct appeal at the time defendant filed
the motion for leave to appeal. | agree with the majority that the settlement in this case
should not be disturbed.

| cannot agree, however, that plaintiff's attorney deserves to be publicly castigated by this
Court because, in compliance with our court rules and the RPCs, he did not disclose
knowledge about an unpublished trial court decision that would have been harmful to his
client's case. Plaintiff's attorney has a duty of zealous advocacy on behalf of his client
within the acceptable bounds of professional behavior. See State exrel. S.G., 1775 N.J.
132,138, 814 A.2d 612 (2003) (discussing attorney's “ ‘duty of loyalty to his or her clients'”
(quoting In re Opinion No. 653 of the Advisory Comm. on Prof'l Ethics, 132 N.J. 124, 129,
623 A.2d 241 (1993))). Indeed, RPC 1.3 commands that “[a] lawyer shall act with
reasonable diligence . inrepresenting a client.” |cannotimagine thatany client would
believe that her attorney acted with “reasonable diligence” if that attorney-without any
legal or ethical obligation-handed over information to the adversary that undermined the
client's case.

If an attorney, who protects the interests of his client within the bounds of our codified

€« ¢

rules of professional conduct, is to be condemned for “ ‘playing fast and loose’ with the
rules” and for engaging in “sharp practices” and behavior “worthy of reproach,” ante at 613,
951 A.2d at 969, then we owe it to the bar to set forth precisely what he did to merit this
judicial pillory. If the majority believes that, in the future, attorneys should be required to

disclose to their adversaries and the court their knowledge of unpublished trial court



decisions that are inconsistent with their clients' positions, then it should say so, and the
bar can act accordingly.

However close plaintiff's attorney came to the line separating professional from
unprofessional conduct, he did not cross the line demarcated by our court rules and RPCs.
| do not encourage attorneys to dance close to thatline. Nevertheless, plaintiff's attorney
should not be publicly rebuked when, by the majority's own account, he did not violate the
rules of court and professional conduct, and abided by his duty of loyalty to his client, but
yet crossed the line of some unwritten code of behavior to which the majority subscribes.

Otherwise, | respectfully concur with the well-reasoned opinion of the majority.

Justice HOENS delivered the opinion of the Court.
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1:4-8-Frivolous Litigation

(a) Effect of Signing, Filing or Advocating a Paper. The signature of an attorney or pro se
party constitutes a certificate that the signatory has read the pleading, written motion or

other paper. By signing, filing or advocating a pleading, written motion, or other paper, an
attorney or pro se party certifies that to the best of his or her knowledge, information, and
belief, formed after an inquiry reasonable under the circumstances:

(1) the paper is not being presented for any improper purpose, such as to harass or to
cause unnecessary delay or needless increase in the cost of litigation;

(2) the claims, defenses, and other legal contentions therein are warranted by existing law
or by a non-frivolous argument for the extension, modification, or reversal of existing law or
the establishment of new law;

(3) the factual allegations have evidentiary support or, as to specifically identified
allegations, they are either likely to have evidentiary support or they will be withdrawn or
corrected if reasonable opportunity for further investigation or discovery indicates
insufficient evidentiary support; and

(4) the denials of factual allegations are warranted on the evidence or, as to specifically
identified denials, they are reasonably based on a lack of information or belief or they will
be withdrawn or corrected if a reasonable opportunity for further investigation or discovery
indicates insufficient evidentiary support.

If the pleading, written motion or other paper is not signed or is signed with intent to defeat
the purpose of this rule, it may be stricken and the action may proceed as though the
document had not been served. Any adverse party may also seek sanctions in accordance
with the provisions of paragraph (b) of this rule.

(b) Motions for Sanctions.

(1) Contents of Motion, Certification. An application for sanctions under this rule shall be
by motion made separately from other applications and shall describe the specific conduct
alleged to have violated this rule. No such motion shall be filed unless itincludes a
certification that the applicant served written notice and demand pursuant to R. 1:5-2 to
the attorney or pro se party who signed or filed the paper objected to. The certification shall
have annexed a copy of that notice and demand, which shall (i) state that the paper is
believed to violate the provisions of this rule, (ii) set forth the basis for that belief with
specificity, (iii) include a demand that the paper be withdrawn, and (iv) give notice, except
as otherwise provided herein, that an application for sanctions will be made within a



reasonable time thereafter if the offending paper is hot withdrawn within 28 days of service
of the written demand. If, however, the subject of the application for sanctions is a motion
whose return date precedes the expiration of the 28-day period, the demand shall give the
movant the option of either consenting to an adjournment of the return date or waiving the
balance of the 28-day period then remaining. A movant who does not request an
adjournment of the return date as provided herein shall be deemed to have elected the
waiver. The certification shall also certify that the paper objected to has not been
withdrawn or corrected within the appropriate time period provided herein following
service of the written notice and demand.

No motion shall be filed if the paper objected to has been withdrawn or corrected within 28
days of service of the notice and demand or within such other time period as provided
herein.

(2) Time for Filing; Attorney's Fees. A motion for sanctions shall be filed with the court no
later than 20 days following the entry of final judgment. If warranted, the court may award
to the party prevailing on the motion the reasonable expenses and attorneys' fees incurred
in presenting or opposing the motion. For purposes of this rule, the term "final judgment”
shallinclude any order deciding a post-judgment motion whether or not that order is
directly appealable.

(3) Scope of Responsibility. Except in extraordinary circumstances, a law firm shall be
jointly responsible for violations committed by its partners, shareholders, associates and
employees.

(c) Sanction on Court's Initiative. On its own initiative, the court may enter an order
describing the specific conduct that appears to violate this rule and directing the attorney
or pro se party to show cause why he or she has not violated the rule. The order to show
cause shall issue before a voluntary dismissal or settlement of the claims made by or
against the pro se party or the attorney who is the subject of the order to show cause.

(d) Order for Sanctions. A sanction imposed for violation of paragraph (a) of this rule shall
be limited to a sum sufficient to deter repetition of such conduct. The sanction may consist
of (1) an order to pay a penalty into court, or (2) an order directing payment to the movant of
some or all of the reasonable attorneys' fees and other expenses incurred as a direct result
of the violation, or both. Among the factors to be considered by the courtin imposing a
sanction under (2) is the timeliness of the movant's filing of the motion therefor. In the order
imposing sanctions, the court shall describe the conduct determined to be a violation of



this rule and explain the basis for the sanction imposed.

(e) Exceptions. This rule does not apply to disclosures and discovery requests, responses,
objections, and discovery motions that are subject to the provisions of R. 4:23.

(f) Applicability to Parties. To the extent practicable, the procedures prescribed by this
rule shall apply to the assertion of costs and fees against a party other than a pro se party
pursuantto N.J.S.A. 2A:15-59.1.

Note: Source -- R.R. 4:11 (seventh through tenth sentences); amended July 13, 1994 to be
effective September 1, 1994; amended June 28, 1996 to be effective September 1, 1996;
paragraph (b)(2) amended July 12, 2002 to be effective September 3, 2002; paragraph (b)(2)
amended and paragraph (g) deleted July 28, 2004 to be effective September 1, 2004.



R. 2:7-2(d)

(d) Responsibility of Counsel Assigned by the Trial Court for Non-Indictable
Offenses. Assigned counsel representing a defendant in a non-indictable prosecution
shall file an appeal for a defendant who elects to exercise the right to appeal. An attorney
filing a notice of appeal shall be deemed the attorney of record for the appeal unless the
attorney files with the notice of appeal a motion to be relieved as counsel and for the
assignment of counsel on appeal.



R. 3:22-6(d)

(d) Substitution; Withdrawal of Assighed Counsel. The court shall not substitute new
assigned counsel at the request of defendant while assigned counselis serving, except
upon a showing of good cause and notice to the Office of the Public Defender. Assigned
counsel may not seek to withdraw on the ground of lack of merit of the petition. Counsel
should advance all of the legitimate arguments requested by the defendant that the record
will support. If defendant insists upon the assertion of any grounds for relief that counsel
deems to be without merit, counsel shall list such claims in the petition or amended
petition or incorporate them by reference. Pro se briefs can also be submitted.
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RPC 1.1 Competence
A lawyer shall not:

(a) Handle or neglect a matter entrusted to the lawyer in such manner that the lawyer's
conduct constitutes gross negligence.

RPC 1.3 Diligence

A lawyer shall act with reasonable diligence and promptness in representing a client.

RPC 1.4 Communication

(a) Alawyer shall fully inform a prospective client of how, when, and where the client
may communicate with the lawyer.

(b) A lawyer shall keep a client reasonably informed about the status of a matter and
promptly comply with reasonable requests for information.

(c) Alawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.

(d) When a lawyer knows that a client expects assistance not permitted by the Rules of
Professional Conduct or other law, the lawyer shall advise the client of the relevant
limitations on the lawyer's conduct.

RPC 3.3 Candor Toward the Tribunal
(a) Alawyer shall not knowingly:
(1) make a false statement of material fact or law to a tribunal;

(2) fail to disclose a material fact to a tribunal when disclosure is necessary to avoid
assisting an illegal, criminal or fraudulent act by the client;

(3) fail to disclose to the tribunal legal authority in the controlling jurisdiction known
to the lawyer to be directly adverse to the position of the client and not disclosed by
opposing counsel;

(4) offer evidence that the lawyer knows to be false. If a lawyer has offered material
evidence and comes to know of its falsity, the lawyer shall take reasonable remedial
measures; or



(5) fail to disclose to the tribunal a material fact knowing that the omission is
reasonably certain to mislead the tribunal, except that it shall not be a breach of this
rule if the disclosure is protected by a recognized privilege or is otherwise prohibited
by law.



Brundage v. Estate of Carambio, 195 N.J. 575 (2008)
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JUSTIA

STATE OF NEW JERSEY v. CLAYTON
WEBSTER

(NOTE: The status of this decision is .)

NOT FOR PUBLICATION WITHOUT THE
APPROVAL OF THE APPELLATE DIVISION
SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION

DOCKET NO. A-5693-06T45693-06T4
STATE OF NEW JERSEY,
Plaintiff-Respondent,

V.

CLAYTON WEBSTER,

Defendant-Appellant.

Submitted March 10, 2009 - Decided



Before Judges Winkelstein, Fuentes and Chambers.
On appeal from Superior Court of New Jersey,
Law Division, Middlesex County, Indictment No.
04-06-0968.

Yvonne Smith Segars, Public Defender, attorney
for appellant (David A. Gies, Designated Counsel,
on the brief).

Bruce J. Kaplan, Middlesex County Prosecutor,
attorney for respondent (Simon Louis Rosenbach,
Assistant Prosecutor, of counsel and on the

brief).

PER CURIAM

Defendant Clayton Webster appeals from the order of the Law Division denying his third
petition seeking post-conviction relief (PCR). We affirm.

Defendant was tried before a jury and convicted of murder, N.J.S.A. 2C:11-3, and second-
degree possession of a weapon for an unlawful purpose, N.J.S.A. 2C:39-4(a). On September
18, 1995, the trial court sentenced him to a term of life, with 30 years of parole ineligibility.
We affirmed the conviction and sentence, State v. Webster, No. A-2869-96 (App. Div. July
22.1999); the Supreme Court denied certification on February 3, 2000. State v. Webster,
163 N.J. 75 (2000).

Defendant's first PCR petition, filed on May 8, 2000, was denied by the court without
prejudice based on defendant's failure to file a supporting brief. On May 22, 2002,
defendant filed a second PCR petition alleging ineffective assistance of counsel based on his
trial attorney's failure "to conduct [an] adequate pre-trial investigation on the potential
defense of diminished capacity."

After conducting a plenary hearing, the PCR judge denied the petition on October 20,
2003. On defendant's direct appeal, we affirmed. Our decision was reversed by the



Supreme Court, State v. Webster, supra, 187 N.J. 254, holding that PCR counsel, assigned
by the Public Defender's Office, erred by failing to present to the court hearing the matter
all of the grounds advanced by defendant in his pro se petition. Id. at 257-58.

On February 11, 2007, defendant filed an amended petition, purporting to add three
additional grounds for relief, all based on ineffective assistance of trial counsel. On May 1,
2007, the trial court denied this third PCR petition.

Defendant now appeals, raising the following arguments:
POINT I

A TRIAL ATTORNEY'S STRATEGIC MISCALCULATIONS WHICH ARE OF SUCH
MAGNITUDE AS TO THWART THE FUNDAMENTAL GUARANTEE OF A FAIR TRIAL
MAY SUSTAIN A CLAIM OF INEFFECTIVE ASSISTANCE OF COUNSEL.

POINT II

THE TRIAL ATTORNEY'S PRESENTMENT OF AN IMPERFECT SELF-DEFENSE CLAIM
WAS NEGATED BY HIS ACQUIESCENCE TO AN INSTRUCTION ON
PASSION/PROVOCATION MANSLAUGHTER.

POINT III

THE DEFENDANT WAS NOT ADEQUATELY PREPARED BY HIS TRIAL ATTORNEY TO
ADDRESS THE TWO CONFLICTING THEORIES OF HIS DEFENSE.

POINT IV

AN EVIDENTIARY HEARING IS REQUIRED TO DETERMINE WHY THE
DEFENDANT'S TRIAL ATTORNEY DID NOT REMOVE A HISPANIC JUROR WHO HAD
A RELATIONSHIP WITH A FEDERAL LAW ENFORCEMENT AGENT.

POINT V

THE TRIAL COURT DID NOT ADEQUATELY INSTRUCT THE JURY IT COULD REJECT
THE INFERENCE THAT THE USE OF A HANDGUN WAS EVIDENCE OF THE
DEFENDANT'S INTENT TO KILL.

POINT VI



THIS COURT SHOULD REMAND FOR A MORE THOROUGH REVIEW BY PCR
COUNSEL OF THE DEFENDANT'S ARGUMENT REGARDING THE GRAND JURY'S
COMPOSITION.

We reject these arguments and affirm. We will not recite the facts leading to defendant's
conviction. Those facts were stated in detail in our opinion affirming defendant's
conviction, and we incorporate them by reference here. State v. Webster, supra, slip op. at

3-5-

As to the argument raised in Point I, we note that defense counsel did in fact move to
suppress defendant's statement, although not on the ground of coercion that defendant
now argues. Stated simply, the record does not support defendant's claim of coercion.
Defendant's response to the interrogating officer's question concerning whether he was
forced or coerced to give the statement: "You said you wanted a statement. I gave it to you,
you know;" does not suggest improper police conduct.

We have no reason to second guess trial counsel's decision not to call defendant as a
witness in the N.J.R.E. 104 hearing held to determine the admissibility of the statement.
State v. Savage, 120 N.J. 594, 617-18 (1990). Finally, in addition to this lack of merit, this
argument is procedurally barred by Rule 3:22-4 because it should have been made on
direct appeal.

The argument raised in Point II lacks sufficient merit to warrant discussion in a written
opinion. R. 2:11-3(e)(2). Defendant has not presented any evidence showing that counsel's
strategic decision fell below "the range of competence demanded of attorneys in criminal
cases." Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064, 80 L. Ed. 2d
674, 693 (1984) (quoting McMann v. Richardson, 397 U.S. 759, 771, 90 S. Ct. 1441, 1449, 25
L. Ed. 2d 763, 773 (1970)).

The remaining arguments are equally without merit. Arguments attacking the make-up of
the jury panel are clearly barred by Rule 3:22-4; the arguments attacking the jury
instructions were expressly raised and rejected on direct appeal. R. 3:22-5. Finally, as to
the argument raised in Point

VI, the petit jury's verdict renders moot any alleged defect in the composition of the grand
jury.

Affirmed.



The parties did not include a copy of our unpublished opinion affirming the denial of this
PCR petition in their respective appendices. We note, however, that the Supreme Court
noted our decision in its opinion remanding the matter for further proceedings. Webster,
187 N.J. 254, 256 (2006).

Defendant argued that: (1) counsel failed to seek the suppression of a statement he made to
Lt. Nagel; (2) he was denied his right to a fair trial by the State's use of this statement; and
(3) he made a prima facie case of ineffective assistance of trial counsel, requiring the court
to conduct a hearing under State v. Preciose, 129 N.J. 451 (1992).

(continued)
(continued)
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OPINION OF THE COURT

SMITH, Circuit Judge.

Anthony Brookins violated provisions governing the
term of supervised release he was serving. As a result, his
supervised release was revoked and the District Court imposed
a revocation sentence from which he appealed pro se. We then
appointed the same counsel who had represented Brookins in
his District Court proceeding to represent him on appeal.
Counsel filed an Anders brief>—and a woefully inadequate one

L An Anders brief, which is accompanied by counsel’s motion
to withdraw, advises the court of appeals that counsel has not

2



at that—and sought leave to withdraw. For the reasons set out
below, we will discharge counsel and will direct the Clerk of
Court to appoint new counsel for Brookins.

In May 2009, a jury found Anthony Brookins guilty of
both a firearm offense and a drug trafficking charge. The
District Court sentenced Brookins to 120 months and 240
months, respectively, with those sentences to be served
concurrently. The Court also imposed three- and ten-year
periods of supervised release, respectively. They, too, were to
be served concurrently. Pursuant to a First Step Act motion,
the District Court later reduced Brookins’s 240-month
sentence on the drug trafficking offense to 180 months. In
December 2019 after his release from prison, Brookins began
serving the supervisory period of his sentence.

In May of 2023, Brookins’s probation officer filed a
petition alleging that Brookins had violated the terms of his
supervised release. The petition listed five violations.
Violation number 1 alleged that Brookins had been charged in
a Pennsylvania criminal complaint with simple assault and
harassment arising out of a domestic incident involving his
girlfriend. Violation numbers 2, 3, and 4 alleged that on three
occasions urine specimens he provided to the Probation Office
had tested positive for cocaine. Violation number 5 averred
that Brookins had failed to participate in the substance abuse
testing and treatment program required by the terms of his
supervised release and stated that his noncompliance had

identified any non-frivolous issues to raise on review. Anders
v. California, 386 U.S. 738, 744 (1967).
3



resulted in his discharge from the program. A supplemental
petition added violation number 6 stemming from another
domestic incident. The underlying conduct led to the filing of
additional Pennsylvania criminal charges against Brookins.

At a revocation hearing, Brookins admitted that he was
guilty of committing “violation number 5” by failing to comply
with the substance abuse treatment program. United States v.
Brookins, Crim. No. 2:08-cr-00166-JFC, cm/ecf no. 198 at 6
(W.D. Pa. Nov. 21, 2023) (hereafter “Revoc. Tr.”). For its part,
the Government withdrew the other five alleged violations.
The revocation hearing proceeded solely on violation number
5, a Grade C violation under the sentencing guidelines.

After Brookins admitted to violation number 5, the
District Court turned to hearing about Brookins’s background
and specifically asked about his “current situation.” Revoc. Tr.
at 8. The probation officer informed the Court that Brookins
had been residing with his girlfriend who had been the victim
of the two domestic incidents alleged in the petition. The
District Court inquired if drugs had been involved in the
domestic incidents, and both Brookins and his probation
officer acknowledged as much. In response to an inquiry
directed to him from the Court, Brookins claimed that he
wanted help to deal with his drug problem.

The District Judge stated that she had reviewed
Brookins’s earlier pre-sentence report and thought that
“intensive inpatient drug treatment” might be the best means
to help him address his substance abuse problem. Revoc. Tr.
at 18. The Court noted that “people tend to fall back into the
drug usage, they get back into their old habits.” 1d. at 24. She
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then asked if Brookins was willing to participate in a long-term
program, and he expressed his willingness to do so.

The District Court went on to find that Brookins had
violated the condition of supervision which required his
participation in substance abuse treatment, a Grade C violation.
The Court sentenced Brookins to a total of 14 months of
imprisonment, on both counts 1 and 2, followed by a term of
supervised release. In addition, the District Court declared that
upon release Brookins was to participate in an intensive drug
treatment program and he was to have “no contact directly or
indirectly” with the alleged victim of the domestic incidents.
Id. at 26.

Brookins filed a pro se notice of appeal.? United States
v. Brookins, No. 23-3174, cm/ecf no. 1 (3d Cir. Dec. 12, 2023)

2 The District Court exercised jurisdiction under 18 U.S.C. 8§
3231 and 3583(e). Although Brookins’s pro se notice of
appeal was untimely when received by the Clerk’s Office, he
had placed that notice in the prison mail nine days after he was
sentenced. Accordingly, under the prison mailbox rule, his
notice of appeal was timely under Federal Rule of Appellate
Procedure 4(b)(1)(A). See Houston v. Lack, 487 U.S. 266,
270-71 (1988) (holding that the timeliness of a pro se prisoner
appeal is based on the date the prisoner delivers the notice of
appeal to prison authorities). Moreover, the timeliness of a
notice of appeal in a criminal case is not jurisdictional, and the
Government has not challenged the timeliness of this appeal.
See United States v. Muhammud, 701 F.3d 109, 111 (3d Cir.
2012). We thus exercise jurisdiction under 28 U.S.C. § 1291
and 18 U.S.C. § 3742(a).
3)



(docket hereafter cited as COA3). In appointing appellate
counsel, we looked to the same lawyer who had represented
Brookins before the District Court. On the very day that we
appointed that attorney, he moved to withdraw. He noted that
Brookins had filed an untimely notice of appeal and also
claimed that there were irreconcilable differences between
lawyer and client. After we directed counsel to confirm that
Brookins had received a copy of the motion to withdraw,
counsel filed an amended motion to withdraw. In that motion,
he advised this Court that he had filed what he styled a “notice
of retirement to practice in this Court.” COA3, cm/ecf no. 9.
We responded by issuing a text order which requested
clarification of counsel’s retirement from “practice in this
Court” and whether it meant he wished to be removed from the
CJA panel in the District Court.® 1d. no. 10. We also reminded
him that attorneys appointed under the CJA are expected to
continue their representation on appeal. See 3d Cir. L. AR.
109.1. Counsel relented, informing us that he would continue
to represent Brookins on appeal.

What followed was what counsel has characterized as
an Anders brief. It was accompanied by the usual motion to
withdraw from further representation of the appellant. Just a
cursory review of that eleven-page document reveals its
inadequacy. And our mention of its length is deceiving. The
first page—a cover page—sets out the case caption. The

3 CJA is an acronym for the Criminal Justice Act, which
“requires district courts to provide legal counsel for criminal
defendants charged with a felony when they are unable to pay
for an attorney.” United States v. Konrad, 730 F.3d 343, 346
(3d Cir. 2013) (citing 18 U.S.C. § 3006A(a)(1)(A)).
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second page, page i, provides a table of contents. Page ii is a
table of citations, listing five statutory sources, along with only
one case citation: Anders. Counsel’s certificate of membership
in the bar and certification that a virus check had been
performed appear on what has been paginated as “7”,
appearing near the end of the brief. The last of the eleven
pages, paginated as “8”, contains a certificate of service.

The remaining six pages constitute the “substance” of
the brief. None of them contains a full page of text. The first
of those six pages, paginated as “1”, states the bases for
jurisdiction in both the District Court and in this Court. The
Issue presented appears on the next page. The factual recitation
follows and consists of two paragraphs. The first paragraph
sets out a procedural summary of Brookins’s underlying
criminal convictions. The second addresses Brookins’s
violation of supervised release but does not identify the
specific violation—the violation to which Brookins had
admitted. Nor is there any discussion of what took place during
the revocation hearing, other than that Brookins had “admitted
to a ‘C’ violation” and received a “Guideline sentence.”
Anders Br. at 3. There was no mention that the District Court
sentenced him to 14 months of imprisonment nor to the
additional time that Brookins would serve on supervised
release. The “Anders brief” is also silent with respect to the
new special conditions of supervised release which the District
Court imposed. That Brookins was to have no contact with the
alleged victim and that he was to participate in an intensive
drug treatment program went unmentioned.

The summary of argument section on the seventh of the
eleven-page document, paginated as number four, repeats that
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Brookins admitted to a supervised release violation and that he
received a “guideline sentence.” Anders Br. at 4. This section
advised that no challenges were raised as to whether the
admission was knowing and voluntary. The final sentence of
this summary of argument simply states: “In short, there is no
issue of arguable merit in this case and Counsel asks leave to
withdraw.” Id.

The argument section begins (and ends) on the eighth
page, which is numbered as “5”. It consists of a lone
paragraph. It claims that counsel had conducted “a careful
review” and “concluded that any further proceedings on behalf
of [Brookins] would be wholly frivolous and without arguable
merit within the meaning of Anders.” Anders Br. at 5.
Although counsel represented that he had reviewed the record
and transcripts in the case, the appendix submitted along with
the brief contains no more than the notice of appeal, the
judgment rendered after the revocation hearing, the revocation
petition itself, and the minutes from the revocation proceeding.
It does not include a transcript of the revocation hearing. That
was later provided by counsel after the Government filed a
motion to compel the filing of the transcript. See COAS,
cm/ecf nos. 45, 49. Brookins himself also filed the transcript
after he submitted an informal pro se brief.*

A conclusion section appears at “6”.

Brookins’s informal brief takes issue with the
following: the imposition of the no-contact order; the Court’s

4 When counsel has filed an Anders brief, he must serve it upon
his client, who “may also file a brief in response pro se.” 3d
Cir. L. A.R. 109.2(a).
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imposition of the maximum term of imprisonment under the
guideline range; the reasonableness of the inpatient drug
treatment requirement; whether the District Court procedurally
erred by failing to place on the record every condition of
supervised release; and whether he received all of the
discovery material to which he was entitled.

The Government responded with a comprehensive, 49-
page brief that scoured the record for any issue that might be
appealable. It thoroughly explained why, in its view, there
were no issues of arguable merit. In short, the Government did
appellate counsel’s job for him.

Given the gross inadequacy of the representation we
have just recited in detail, we take this opportunity to once
again examine Anders v. California and to remind all who
represent criminal defendants on appeal—and to remind
ourselves—of the requirement that indigent defendants be
afforded constitutionally adequate legal representation.
Gideon v. Wainwright made clear the “fundamental nature of
the right to counsel” and declared that, “in our adversary
system of criminal justice, any person haled into court, who is
too poor to hire a lawyer, cannot be assured a fair trial unless
counsel is provided for him.” 372 U.S. 335, 343, 344 (1963).
Accordingly, indigent defendants have the right to court-
appointed counsel.

Several years after Gideon, the Supreme Court
considered the constitutional adequacy of the procedure
California courts required an indigent defendant’s court-
appointed counsel to follow in advising an appellate court that
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an appeal lacks merit. Anders, 386 U.S. at 740-41. Before
addressing the merits of the issue, the Supreme Court
highlighted its concern—reaching back to the 1950s—about
“discrimination against the indigent defendant.” Id. at 741.
After reciting its precedent, including Gideon, the Court went
on to declare that it “continue[d] to adhere to these principles.”™
Id. at 742.

The Anders Court then turned to the statement of
appellate counsel that there was no merit to the appeal before
it.  Writing for the majority, Justice Clark declared that
“counsel’s bare conclusion” that his client’s appeal had no
merit was “not enough.” Id. His opinion went on to make clear
that the “constitutional requirement of substantial equality and
fair process can only be attained where counsel acts in the role
of an active advocate in behalf of his client.” Id. at 744. Anders
teaches that, as an advocate, counsel must

support his client’s appeal to the best of his
ability. Of course, if counsel finds his case to be
wholly  frivolous, after a conscientious
examination of it, he should so advise the court
and request permission to withdraw. That
request must, however, be accompanied by a
brief referring to anything in the record that
might arguably support the appeal.

> Anders, 386 U.S. at 741-742 (citing Griffin v. Illinois, 351

U.S. 12 (1956); Douglas v. California, 372 U.S. 353 (1963);

Johnson v. United States, 352 U.S. 565 (1957); Ellis v. United

States, 356 U.S. 674, 675 (1958); and Gideon, 372 U.S. at 344).
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Id. It is then “the court—not counsel,” that “proceeds, after a
full examination of all the proceedings, to decide whether the
case is wholly frivolous.” Id.

In the context of an Anders brief, the terms “wholly
frivolous™ and “without merit” mean “that the appeal lacks any
basis in law or fact.” McCoy v. Ct. of Appeals of Wis., Dist. 1,
486 U.S. 429, 438 n.10 (1988). If there is an issue that is
“arguable” on its merits, then the appeal is not frivolous.
Anders, 386 U.S. at 744; Smith v. Robbins, 528 U.S. 259, 266
(2000).

In Penson v. Ohio, the Supreme Court considered
whether Ohio’s procedure for apprising an appellate court of a
meritless appeal complied with the process set out in Anders.
488 U.S. 75, 77-78 (1988). The Court reiterated the
importance of an indigent defendant’s having counsel in his
“first appeal as of right.” Id. at 79. It characterized Anders as
setting out “certain safeguards” that would avoid denying the
indigent appellant the right to “fair representation.” Id. at 80.
The first safeguard is the “conscientious examination of the
case” by appointed counsel. Id. (internal quotation marks and
citation omitted). When such scrutiny leads appointed counsel
to move to withdraw from the case on the basis that the appeal
IS without merit, the Anders brief becomes the second
safeguard. Id.

As the Supreme Court has described it, the “so-called
‘Anders brief” serves the valuable purpose of assisting the court
in determining both that counsel in fact conducted the required
detailed review of the case and that the appeal is indeed so
frivolous that it may be decided without an adversary
presentation.” Penson, 488 U.S. at 81-82. The Court has
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further explained that, in the absence of a compliant Anders
brief, the reviewing court is deprived “of the assistance of an

advocate in its own review of the cold record on appeal.” Id.
at 82.

The remaining safeguard is then the responsibility of the
appellate court, which must conduct a “full examination” of the
case. Id. at 80 (quoting Anders, 386 U.S. at 744). That
examination will determine whether the court goes on to
review the merits of the appeal without counsel’s assistance or
instead appoints new counsel to represent the indigent
defendant. Id.

In United States v. Langley, our court recounted that we
“have addressed the expectations of counsel when seeking to
withdraw under Anders primarily in three cases.” 52 F.4th 564,
570 (3d Cir. 2022) (citing United States v. Marvin, 211 F.3d
778 (3d Cir. 2000); United States v. Youla, 241 F.3d 296 (3d
Cir. 2001); and United States v. Coleman, 575 F.3d 316 (3d
Cir. 2009)). For purposes of the matter before us, Marvin and
Youla are most informative as they addressed “the contours of
the court’s and counsel’s obligations” in light of Anders.®
Marvin, 211 F.3d at 780. We deemed the counseled Anders
brief in Marvin to be inadequate because it failed to
demonstrate that counsel had fully “explored all possible issues

Coleman is of limited importance to our inquiry because,
although it applied the analysis articulated in Marvin and
Youla, it did not set out any further guideposts for reviewing
an Anders brief.
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for appeal” and did not explain “why those issues that he [did]
address [were] legally frivolous.”” Id. at 781.

We also deemed the Anders brief in Youla to be
inadequate. 241 F.3d at 300. There, we described both
counsel’s duties when deciding what kind of brief to submit
and the steps our Court should employ when presented with an
Anders brief. As to counsel’s duties, we instructed that they
“are (1) to satisfy the court that counsel has thoroughly
examined the record in search of appealable issues, and (2) to
explain why the issues are frivolous.” Id. (citing Marvin, 211
F.3d at 780). As areviewing court, our inquiry is “twofold: (1)
whether counsel adequately fulfilled [his duties]; and (2)
whether an independent review of the record presents any
nonfrivolous issues.” ld. (citing Marvin, 211 F.3d at 780).

Whether counsel has satisfied his “Anders obligation”
determines the scope of our review at the second step of our
inquiry. Langley, 52 F.4th at 569. Once the Anders brief is
filed, our examination of the record is plenary, and we conduct
“a full examination of all the proceedings to decide whether the
case is wholly frivolous.” 1d. at 568 (quoting Penson, 488 U.S.
at 80). When we conclude that counsel has satisfied his or her
duties, we may limit our plenary review “to the issues counsel
raised.” 1d. at 569 (citing Youla, 241 F.3d at 301).

The defendant in Langley had pleaded guilty. In
response to the submission by his counsel of an Anders brief,

" In Marvin, we noted that Third Circuit Local Rule 109.2
“tracks the Anders suggestion” regarding how counsel should
proceed when he has failed to identify any arguable issues of
merit. 211 F.3d at 780.
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Langley took advantage of the opportunity to file a pro se
informal brief under our court’s Local Rule.® Counsel’s brief
did not address the issues raised in Langley’s pro se brief. We
recognized that our case law addressing appeals that involve
both an Anders brief and a pro se informal brief had not been
consistent, faulting counsel at times for not anticipating issues
raised by the defendant pro se even though an Anders brief is
filed prior to any submission by the defendant. 52 F.4th at 571-
72. We “clariflied] that counsel’s failure to address issues
raised in her client’s pro se brief does not render an Anders
brief inadequate per se. It may be relevant, however, in
illustrating a more general failure to identify and discuss
potentially appealable issues.” Id. at 573 (footnote omitted).
“[U]ltimately,” we declared, “our adequacy determination
must be made on a case-by-case basis.” Id. at 573-74.

Having addressed in Langley considerations to be taken
Into account when there is both an Anders brief and a
submission from the defendant pro se, we turned to the
adequacy of counsel’s brief. That brief addressed the validity
of Langley’s guilty plea and the sentence imposed.® We

8 See 3d Cir. L.A.R. 109.2(a).

® When an Anders brief follows the entry by the defendant of a
guilty plea and the entry of a final judgment after sentencing,
the issues that the defendant may raise on direct appeal are
ordinarily limited to whether the defendant could be haled into
court at all, the validity of the guilty plea, and the legality of
the sentence. See United States v. Broce, 488 U.S. 563, 569,
575 (1989); see also Tollett v. Henderson, 411 U.S. 258, 267
(1973) (“When a criminal defendant has solemnly admitted in
open court that he is in fact guilty of the offense with which he
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concluded that counsel’s Anders brief “adequately explain[ed]
why there [were] no non-frivolous appealable issues regarding
the sufficiency of Langley’s plea hearing and the propriety and
length of Langley’s sentence.” 52 F.4th at 574. We noted that,
in the brief, counsel reviewed how the guilty plea colloquy
satisfied the requirements of Federal Rule of Criminal
Procedure 11 and that it was made knowingly and
voluntarily.?® I1d. Counsel also had explained that the
defendant could challenge his sentence under 18 U.S.C.
8§ 3742(a) only on certain grounds and that he could not
demonstrate that Langley’s sentence was “(1) imposed in
violation of law; (2) imposed as a result of an incorrect
application of the Federal Sentencing Guidelines; (3) greater
than the sentence specified in the applicable guideline range;
or (4) plainly unreasonable.” Id. Given counsel’s steady
march through the record, we concluded that he had “scoured
the record” and fulfilled his Anders obligations. Id. at 575.

We have yet to address in a precedential opinion the
adequacy of an Anders brief filed in an appeal from revocation
of supervised release where a defendant has admitted a

Is charged, he may not thereafter raise independent claims
relating to the deprivation of constitutional rights that occurred
prior to the entry of the guilty plea.”); 18 U.S.C. § 3742(a).

10 See Boykin v. Alabama, 395 U.S. 238, 242 (1969) (holding
that, because a guilty plea “is itself a conviction” and the
defendant waives several constitutional rights, the record in
such a change of plea proceeding must show that the defendant
knowingly and voluntarily waived his rights).
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violation. We consider Langley’s focus on the sufficiency of a
plea hearing and the propriety and validity of a sentence to be
instructive. We turn first to the revocation proceeding.

A

In determining the sufficiency of a revocation
proceeding, we are mindful that the violation at issue may be
one that does not also constitute a criminal offense. Johnson
v. United States, 529 U.S. 694, 700 (2000). Morrissey V.
Brewer established that the “revocation of parole is not part of
a criminal prosecution and thus the full panoply of rights due a
defendant in such a proceeding does not apply.” 408 U.S. 471,
480 (1972). Nonetheless, Morrissey held that certain
“minimum requirements of due process” apply in revocation
proceedings given their potential for depriving a parolee of the
conditional liberty he has enjoyed. Id. at 489.

The minimum protections of due process recognized in
Morrissey have been extended to proceedings related both to
probation, see Gagnon v. Scarpelli, 411 U.S. 778, 782 (1973),
and supervised release, see United States v. Manuel, 732 F.3d
283, 291 (3d Cir. 2013) (citing Morrissey, 408 U.S. at 484,
Scarpelli, 411 U.S. at 781-82). In Manuel, we noted that
“Federal Rule of Criminal Procedure 32.1 was promulgated to
address [the] due process concerns” arising in a revocation
proceeding. 732 F.3d at 291. Similar to Langley’s assessment
of the sufficiency of the plea hearing by considering a district
court’s compliance with Rule 11, we conclude that an Anders
brief filed on appeal from a revocation proceeding should
contain a discussion of the district court’s compliance with
Rule 32.1, particularly subsection (b)(2) addressing revocation
hearings.
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Compliance with Rule 32.1 does not end the inquiry
into the sufficiency of a revocation hearing. Absent from Rule
32.1(b)(2) is any reference to the standard of proof applicable
in a revocation proceeding. That standard is provided, though,
in § 3583(e)(3). It specifies that a District Court must “find[]”
a violation of supervised release “by a preponderance of the
evidence.” 18 U.S.C. § 3583(e)(3). So at a minimum, the
applicable evidentiary standard requires a showing that there is
a factual basis for any findings that support a violation. See
Fed. R. Crim. P. 32.1(b)(2)(B) (requiring “disclosure of the
evidence against the person”); cf. Fed. R. Crim. P. 11(b)(3). As
Morrissey instructed, the informal hearing must be “structured
to assure that the finding of a . . . violation will be based on
verified facts and that the exercise of discretion will be
informed by an accurate knowledge of the [defendant’s]
behavior.” 408 U.S. at 484. Such a factual basis provides the
means by which a district court may assess whether a defendant
understands and knows what is at stake, particularly if he is not
contesting a violation. Accordingly, we hold that an Anders
brief filed pursuant to an appeal from the revocation of
supervised release, and after a defendant has admitted his
culpability, should address not only compliance with Rule 32.1
but also whether a preponderance of the evidence has
demonstrated a factual basis for the charged violation and
whether the defendant knew and understood the consequences
of admitting to the violative conduct.

We recognize that Boykin v. Alabama’s requirement
that a guilty plea must be knowing and voluntary to satisfy due
process has yet to be extended to admissions made by a
supervised releasee in revocation proceedings. See Boykin,
395 U.S. at 242, 243 n.5. But we have held that the knowing
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and voluntary standard applies to the waiver of the
nonconstitutional right to counsel in a revocation proceeding
as set forth in Rule 32.1(a)(3)(B). Manuel, 732 F.3d at 291.
There, we found the reasoning of our sister courts of appeals to
be persuasive: “that, in order for due process to be satisfied in
the context of a.. . . revocation hearing, the defendant’s waiver
of rights under Rule 32.1 must be knowing and voluntary under
a ‘totality of the circumstances.”” 1d. (citing United States v.
Hodges, 460 F.3d 646, 651-52 (5th Cir. 2006); United States v.
Correa—Torres, 326 F.3d 18, 23 (1st Cir. 2003); United States
v. LeBlanc, 175 F.3d 511, 515-17 (7th Cir. 1999)). “This
standard does not require ‘rigid or specific colloguies with the
district court.”” 1d. (quoting Hodges, 460 F.3d at 651). Rather,
in applying that standard, we considered the totality of the
circumstances and determined that Manuel’s “waiver of
counsel at his revocation hearing was knowing and voluntary.”
Id.; see also United States v. Pelensky, 129 F.3d 63, 68 (2d Cir.
1997) (joining other courts of appeal in rejecting the need for
a “formal waiver from a defendant who has admitted to
violating the terms of probation or supervised release”).

We acknowledge that, unlike in Manuel, we do not
analyze whether Brookins adequately waived any specific right
during his revocation hearing. Rather, we review the
sufficiency of a revocation hearing conducted under both Rule
32.1 and 83583(e)(3). Nonetheless, we conclude that the
knowing and voluntary standard endorsed in Manuel for the
waiver of nonconstitutional rights protected by Rule 32.1
should be addressed in an Anders brief when assessing the
sufficiency of a defendant’s admission to a violation of
supervised release made during a revocation proceeding.
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B.

Second, an Anders brief filed in an appeal challenging a
district court’s revocation of supervised release should address
the legality of any revocation sentence imposed. This
component of an Anders brief is dictated by both § 3583(e)(3),
which permits revocation and sentencing “after considering”
certain sentencing factors in § 3553, as well as by § 3742(a),
which allows a defendant to appeal a sentence.

The penalties that may be imposed for a violation of
supervised release may include not only imprisonment but also
an additional term of supervised release, together with such
conditions as reasonably relate to certain sentencing factors in
§ 3553. See 18 U.S.C. 88 3583(d)(1), (e)(3). Part B of Chapter
7 of the applicable Guidelines Manual prescribes the penalties
for a defendant found in violation of a term of supervised
release. Guideline § 7B1.1 classifies such violations as Grades
A, B, or C. And the advisory Revocation Table in U.S.S.G. §
7B1.4 informs sentencing by providing ranges for
imprisonment based on the defendant’s criminal history
category and the grade of the violation. United States v. Dees,
467 F.3d 847, 853 (3d Cir. 2006). Scrutiny of a revocation
sentence requires consideration of all the components of a
sentence, including any addition to and/or modification of the
conditions of supervised release. And, as we established in
United States v. Bungar, revocation sentences are reviewed for
reasonableness. 478 F.3d 540, 542 (3d Cir. 2007).

Accordingly, in assessing the adequacy of an Anders
brief with respect to a revocation sentence, counsel should
address the sentence for its legality and validity under §
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3583(e), § 3742(a), and Chapter 7 of the U.S. Sentencing
Guidelines.

C.

Finally, as with an Anders brief filed in the wake of a
guilty plea, our review of the adequacy of an Anders brief in a
revocation proceeding must include whether the defendant has
taken advantage of the opportunity to file a pro se informal
brief as permitted under Third Circuit Local Rule 109.2(a). In
Langley, we noted that a defendant’s pro se submission can
“illustrate counsel’s more general failure to identify or discuss
potentially appealable issues, or to highlight [counsel’s] failure
to raise non-frivolous issues.” 52 F.4th at 572. In short,
“silence [in counsel’s brief] concerning issues raised in a
client’s pro se brief may be relevant to the court’s adequacy
determination.” Id.

V.

Having specified the essentials of an Anders brief filed
after both a defendant’s admission of his breach of supervised
release conditions,** and the consequent revocation of his
supervised release, we turn to whether counsel met his Anders
obligations in the case before us.> Our earlier description of

1 In Dees, we instructed that “[a] district court’s primary

consideration in handing down a revocation sentence is the

defendant’s breach of trust.” 467 F.3d at 853.

12\Whether an Anders brief is adequate to assist us in our review

presents a question of law for which our review is plenary. See

United States v. Moscahlaidis, 868 F.2d 1357, 1360 (3d Cir.
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counsel’s sparse Anders brief renders lengthy discussion of
that question unnecessary. We conclude that counsel utterly
failed to meet his obligations under Anders.

The Anders brief filed in this appeal contained six pages
which, arguably, could be described as “substantive.” Yet
none of those pages set forth any factual recitation relating to
either the alleged violation of supervised release or the
revocation hearing itself. Although the submission indicated
that Brookins admitted a Grade C violation and received a
guideline sentence, we were left to guess what the violative
conduct had been and what type of penalty had been imposed
by the District Court. Instead of identifying a single issue and
explaining why it lacked merit, the brief offered only counsel’s
reassurance that there was nothing to Brookins’s appeal. That
IS precisely the sort of “bare conclusion” the Anders Court

1989) (applying plenary review over legal question of whether
the government violated a plea agreement).
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declared to be “not enough.”® 386 U.S. at 742. Accordingly,
we conclude that counsel’s Anders brief is unacceptable.*

V.

Under our Local Rule, if we reject an Anders brief as
“inadequate to assist the court in its review,” we are to “appoint
substitute counsel, order supplemental briefing and restore the
case to the calendar.” 3d Cir. L.A.R. 109.2(a). We explained
in Marvin that in rejecting an Anders brief we are not
“express[ing] any opinion as to the merits” of the underlying
appeal. 211 F.3d at 782. We are “merely not[ing] that we are
not yet ready to decide this case rudderless, without the
guidance of counsel.” Id.

Here, although we have characterized counsel’s Anders
brief as “woefully inadequate,” we do have before us both

13 In focusing, as Youla instructs, on the substantive inquiry of
whether counsel’s scrutiny revealed any appealable issues, we
have highlighted the shortcomings of the factual and legal
analysis in the brief. We note, however, that consideration of
the appendix submitted by counsel also informs whether
counsel has met his Anders obligations. Here, the absence of
the revocation hearing transcript from the initial appendix
ensured that we had no basis on which to conclude that counsel
had himself “scoured the record” before drafting the Anders
brief. Langley, 52 F.4th at 575.

14 Because the bare bones of the Anders brief before us compel
the conclusion that it falls well short of what is acceptable, we
do not consider whether Brookins’s pro se informal brief sheds
any light on whether counsel has fulfilled his Anders
obligations.
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Brookins’s pro se informal brief and the Government’s
comprehensive evaluation of whether Brookins’s appeal is
without merit.  While we could conceivably proceed to
consider the merits, we believe it unwise to do so. Such a
course would tacitly condone the filing of an inadequate
Anders brief when the Government, as we have put it, “did
appellate counsel’s job for him.”

The stunted appellate process we are confronted with is
hardly representative of how our adversary system is designed
to work. Were we to leapfrog over what is effectively the lack
of an Anders brief, we would deprive both Brookins and this
court of what the Anders Court sought to assure: “that indigent
defendants have the benefit of what wealthy defendants are
able to acquire by purchase—a diligent and thorough review of
the record and an identification of any arguable issues revealed
by that review.” McCoy, 486 U.S. at 439 (discussing Anders,
386 U.S. at 744). And it is just such a review that “assists the
court in making the critical determination” of whether the
appeal presents any arguable issue of merit. Id.

Because we have not been provided the assurances that
Anders was designed to provide a reviewing court, we will
discharge defense counsel. We will also direct the Clerk of
Court to appoint new counsel whose job it will be to conduct
the conscientious examination required by Anders and to then
proceed accordingly.®

15 In Langley, we observed that the courts of appeals have

resolved Anders appeals by either dismissing the appeals or

affirming the district court’s judgment. 52 F.4th at 568

n.2. Although we neither affirm nor dismiss here upon
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VI.

We remain mindful of this exhortation from the
Supreme Court: “The need for forceful advocacy does not
come to an abrupt halt as the legal proceeding moves from the
trial to appellate stage.” Penson, 488 U.S. at 85. While
adversarial zeal may be more difficult for counsel to muster
while writing an Anders brief than it is when arguing for an
acquittal, our system demands from counsel a consistent
commitment to a client and to the court at every stage of
judicial proceedings. Counsel must keep in mind that an
Anders brief “is a device for assuring that the constitutional
rights of indigent defendants are scrupulously honored.”
McCoy, 486 U.S. at 444. Accordingly, the vigor of criminal
counsel’s advocacy must not waver in an appeal just because
the case appears straightforward and may, at first blush, be a
candidate for an Anders brief. That is because an Anders brief
“provides an independent inducement to counsel to perform a
diligent review.” Penson, 488 U.S. at 81 n.4. In the course of
that review, counsel may just discover an issue of arguable
merit. Id.

VII.

In sum, an Anders brief filed following an appeal of the
revocation of supervised release and the imposition of a

determining the Anders brief to be inadequate, we note that, in
this circuit, when an Anders brief has been deemed to be
adequate and there have been no non-frivolous issues
presented, the proper disposition is to affirm the judgment of
the District Court.
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revocation sentence after a defendant has admitted a violation
must at least address the sufficiency of the revocation
proceeding and the legality and propriety of the sentence. First,
counsel’s explanation concerning the revocation proceeding
itself requires a discussion of whether that proceeding satisfied
Federal Rule of Criminal Procedure 32.1(b)(2) and 18 U.S.C.
8 3583(e), as well as whether any admission by the defendant
was knowing and voluntary. Second, in explaining that a
challenge to a revocation sentence is frivolous, the Anders brief
must address whether the sentence complied with § 3583(e),
8§ 3742(a), and Part B of Chapter 7 of the applicable Guidelines
Manual. Counsel’s examination of a sentence’s legality and its
propriety should also consider whether it is reasonable.
Without both of these explanations, an Anders brief filed in an
appeal from revocation of supervised release and the
imposition of a revocation sentence will be inadequate.
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Bruce D. Greenberg is a highly experienced litigator who draws on his more than 35 years of practice to
provide sophisticated representation to clients in appellate and complex commercial litigation. Bruce has
successfully handled dozens of cases in federal and state courts around the country, and has briefed and
argued numerous appeals before the Supreme Court of New Jersey, New Jersey's Appellate Division, and
the U.S. Court of Appeals for the Third Circuit, as well as one case in the Colorado Court of Appeals. The
moderator at a recent seminar introduced Bruce, a panelist, as "the Dean of the New Jersey Supreme Court
Bar." He also represents applicants before the Supreme Court of New Jersey Committee on Character (on
which he previously served for fifteen years).

During lower-court proceedings, Bruce focuses on winning the matter at hand while also laying the
groundwork for a strong position on appeal. He is regularly asked to take over on appeal cases that were
handled in lower courts by other counsel. A "lawyers' lawyer," Bruce has been retained by other attorneys to
prosecute appeals in their own personal partnership, matrimonial, counsel fee, and legal malpractice
matters.

Some of Bruce's appellate work has led to multimillion-dollar victories for his clients. More than 40 of his
cases have been officially reported, including significant decisions on mass torts, class actions, restrictive
employment covenants, land use, real estate brokerage, and other topics. Additional subjects of his
successful appeals have included medical malpractice, rent control, and other complex commercial
litigation.

"To be successful in appellate work," says Bruce, "you must have the oral argument skills and quick
reactions of a superb debater, combined with the technical and analytical proficiency of a legal scholar. You
must understand the appellate process inside and out, as well as the rules and preferences of the individual
courts. With more than three decades of experience in trial-level and appellate practice, | believe | offer my
clients all of these capabilities."

FOR CLIENTS

Bruce has extensive experience handling complex products liability, antitrust, securities fraud, and
consumer fraud class actions across the country, at the trial and appellate levels. He also represents
businesses, large and small, and individual clients in commercial litigation and appeals, and represents
individual applicants to the New Jersey Bar before the Supreme Court of New Jersey Committee on
Character.

As lead and co-lead counsel in numerous class action cases, Bruce has helped his clients win significant
victories. These include Varacallo v. Massachusetts Mutual Life Ins. Co., 226 F.R.D. 207 (D.N.J. 2005), an
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insurance sales practices case that resulted in a nationwide class settlement worth over $750 million, In re
STEC, Inc. Securities Litig., No. cv-09-1304 (JVS) (C.D. Cal.)., which produced a settlement of $35.75
million for a nationwide class, Cole v. NIBCO, Inc., No. 13-CV-7871-FLW-TJB (D.N.J.), a case involving
defective plumbing piping, tubing and fixtures, where a $43.5 million nationwide class settlement was
achieved, Schwartz v. Avis Rent A Car System, LLC,No. 2:11-CV-4052-JLL-JAD (D.N.J.), a nationwide
consumer fraud and breach of contract class settlement worth up to $13 million, Desio v. Insinkerator, No.
2:15-CV-00346-SMJ (E.D. Wash.), a products case that settled for $3.8 million for a nationwide class, In re
Samsung DLP Television Class Action Litig., No. 07-2141(GEB) (D.N.J.), a case involving defective
televisions that produced in a highly valuable nationwide settlement, and DeMarco v. AvalonBay
Communities, Inc., No. 15-CV-628-JLL-JAD (D.N.J.), a consolidation of three cases that alleged that the
defendant's negligence caused a massive fire that destroyed an entire building at the residential complex
known as Avalon at Edgewater, located in Edgewater, New Jersey. In that case, Bruce achieved a
settlement that enabled all tenants whose homes were destroyed to claim and recover 100% of their losses

from the tragic fire.

In Pedersen v. Ford Motor Co., No. GIC 821797(Cal. Super. Ct.), Bruce negotiated a four-state consumer
fraud settlement that afforded full benefit of the bargain relief. This favorable settlement was the direct result
of his efforts as co-lead counsel in constituent New Jersey and Pennsylvania cases. Bruce was also
instrumental in In re Motorola Securities Litig., Civ. No. 03-C-287 (N.D. Ill.), where Lite DePalma Greenberg
Afanador, as co-lead counsel, achieved a $193 million settlement for a nationwide class just three business

days before trial was to begin.

Bruce has also served as an executive committee member or as liaison counsel in many class action cases.
For example, he acted as liaison counsel for the commercial cases in In re Insurance Brokerage Antitrust
Litig., MDL No. 1663, No. 04-5184-FSH (D.N.J.), which resulted in settlements totaling over $200 million for
a nationwide class. Bruce was liaison counsel in In re N.J. Tax Sales Certificates Antitrust Litig.,No.
3:12-CV-1893-MAS-TJB (D.N.J.), which achieved settlements, upheld by the Third Circuit Court of Appeals,

worth over $10 million for a class of New Jersey property owners.

Bruce has had frequent successes as an executive committee member in class action cases. Such cases
include Henderson v. Volvo Cars of North America, LLC, No. 2:09-CV-4146-CCC-JAD (D.N.J.), a case
involving catastrophic transmission failures that conferred millions of dollars in settlement benefits on 90,000
class members, In re Shop-Vac Marketing and Sales Practices Litig., No. 4:12-MD-2380 (M.D. Pa.), a case
that involved misrepresentation of the peak horsepower of wet/dry vacuums, where he helped achieve a
nationwide settlement worth over $100 million, and In re Volkswagen Timing Chain Product Liability Litig.,
No. 16-CV-2765-JLL-JAD (D.N.J.), which resulted in a settlement for a nationwide class whose value

exceeds $40 million.

Bruce was appointed liaison counsel and a member of the Direct Purchaser Plaintiffs' steering committee in
In re Liquid Aluminum Sulfate Antitrust Litigation, No. 16-md-2687(JLL)(JAD) (D.N.J.), a multidistrict
litigation that alleges price-fixing, bid-rigging, and market allocation by sellers of aluminum sulfate. That case

is ongoing, and has so far produced over $65 million in settlements for the Direct Purchaser class.
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Bruce has also been very successful in New Jersey state court class actions. Some of his cases there
include Summer v. Toshiba America Consumer Products, Inc.(Superior Ct., Bergen County) (settlement
worth over $100 million for nationwide class); Delaney v. Enterprise Rent-A-Car Co. (Superior Ct., Ocean
County) (settlement for New Jersey class worth over $7 million); Barrood v. IBM (Superior Ct., Mercer
County) (full benefit of the bargain settlement for nationwide class); and DeLima v. Exxon Corp. (Superior

Ct., Hudson County) ($4.5 million settlement for New Jersey class).

FOR THE PROFESSION

Bruce writes frequently on a range of legal topics, with a focus on appellate issues. He is the creator and
author, since 2010, of New Jersey's foremost appellate blog, New Jersey Appellate Law (
http://appellatelaw-nj.com), which focuses on New Jersey appeals, appellate law and appellate practice,
with special attention to decisions of the Supreme Court of New Jersey, the Appellate Division, and the
Third Circuit Court of Appeals.

Bruce is the author of the chapter entitled "Supreme Court Review" in New Jersey Appellate Practice
Handbook (New Jersey ICLE 10th ed. 2015, and prior editions dating back to the 5th edition), and
co-author, with Allyn Z. Lite and, currently, Susana Cruz Hodge, of the chapter entitled "Class Action
Litigation" in New Jersey Federal Civil Procedure (NJLJ Books 2019, and prior editions dating back to
1999). He has written a number of law review articles, on topics including procedural fairness, class actions,
and the right to a civil jury trial. Several of Bruce's articles have been cited with approval by the Supreme
Court of New Jersey, the Appellate Division, and courts in other jurisdictions.

Bruce is as comfortable at the podium as he is before the keyboard. He has lectured on class actions and
appellate practice for New Jersey and Pennsylvania Continuing Legal Education, Strafford Publications, the
American Conference Institute, the New Jersey State Bar Association, and the New Jersey Association for
Justice. In 2016, Bruce delivered the 27th Annual Alice and Stephen Evangelides Memorial Lecture at
Rutgers University's Eagleton Institute of Politics, on the subject of "Class Action Litigation: Who Benefits?"
He has also been a presenter at the American Bar Association's Class Actions Institute.

Bruce has served as an expert witness on attorneys' fees in class actions and on the effect of class action
waivers on the ability of clients to attract counsel. He testified as an expert witness at a Chancery Division
trial in a commercial lawsuit, on the subject of the reasonableness of attorneys' fees, a case that ended
favorably to Bruce's side. He also has spoken on civil trial preparation, mass torts, and other subjects.

Bruce is listed in Best Lawyers in America for his work in appellate practice. He has been named to the
"New Jersey Super Lawyers" list in appellate practice by New Jersey Monthly magazine every year since
2005, and he earned a "Top 100" ranking among all "New Jersey Super Lawyers" in 2014. Bruce was also
listed in ALM's 2012 "New Jersey's Top Rated Lawyers" list, in the category of Commercial Litigation, and
holds an "AV" rating from Martindale-Hubbell. Additionally, Bruce has been elected as a Fellow of the
American Academy of Appellate Lawyers, one of only four New Jersey attorneys so honored, and one of
only 350 nationwide.

Bruce is active in numerous legal and professional associations and has held a range of leadership
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positions in these organizations. From 2008 through 2016, he served as co-chair of the New Jersey State
Bar Association's (NJSBA) Class Actions Committee. He was chair of the NJSBA's Appellate Practice
Committee from 2004 through 2006. He is also a member of the NJSBA's Land Use Law Section.

The Supreme Court of New Jersey appointed Bruce to serve on its Committee on Character in 1991 and
reappointed him to that position for additional terms through 2006, when Bruce reached the term limit for
service on that Committee. He was one of the founding members of the New Jersey Law Firm Group, a
consortium of law firms committed to advancing the hiring of minority lawyers, for which he served as chair
from 1990 to 1994. Bruce has also been a mediator for the Essex County Chancery Division Mediation
Program and an arbitrator/mediator for the county's Arbitration/Settlement Program.

Prior to joining Lite DePalma Greenberg & Afanador, Bruce was a partner at one of New Jersey's largest
law firms. After graduating from the Columbia University School of Law, he clerked for Justice Daniel J.
O'Hern of the Supreme Court of New Jersey from 1982 to 1983. While in law school, Bruce was a Harlan
Fiske Stone Scholar and served as Writing and Research Editor of the Columbia Journal of Law & Social
Problems.

FOR THE COMMUNITY

In conjunction with the Southern Poverty Law Center, Bruce served as co-counsel for the plaintiffs in
Ferguson v. JONAH, a consumer fraud case against an organization that purported to offer gay conversion
therapy, a scientifically discredited practice. After a month-long jury trial, the defendants were required to
pay damages, and they later agreed to shut down their operations. Bruce has also represented the National
Federation of the Blind in cases in New Jersey, including, most recently, against a community college that
had not complied with federal laws that require accommodation of the blind.

Notable Decisions

In re New Jersey Tax Sales Certificates Antitrust Litigation, 750 Fed. Appx. 73 (3d Cir. 2018) (affirming
approval of class action settlement of antitrust matter worth over $10 million)

Bohus v. Restaurant.com, Inc., 784 F.3d 918 (3d Cir. 2015) (reversing District Court decision that Shelton v.
Restaurant.com, Inc., 214 N.J. 419 (2013), was to be applied only prospectively)

In re Accutane Litigation, 235 N.J. 229 (2018) (finding that mass tort plaintiffs had not adduced sufficient
proofs to overcome presumption of labeling adequacy contained in New Jersey Product Liability Act).

In re Accutane Litigation, 234 N.J. 340 (2018) (excluding plaintiffs' experts in mass tort action and adopting
factors of Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579 (1993), but not Daubert itself, for the first time
in New Jersey)

Spade v. Select Comfort Corp., 232 N.J. 504 (2018) (answering certified questions regarding meaning of
"aggrieved consumer" in, and whether regulations alone may provide a cause of action under, the Truth in

Consumer Contract, Warranty and Notice Act)
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Ferguson v. JONAH, 445 N.J. Super. 129 (Law Div. 2014) (cost of reparative therapy necessitated by
damage caused by defendants' "gay conversion therapy" was compensable under New Jersey Consumer
Fraud Act)

Shelton v. Restaurant.com, Inc., 214 N.J. 419 (2013) (answering certified questions regarding the Truth in

Consumer Contract, Warranty and Notice Act)

Cornett v. Johnson & Johnson, 211 N.J. 362 (2012) (certain state law claims not pre-empted by Medical
Device Amendments to federal Food, Drug and Cosmetic Act)

May L. Walker v. Carmelo Guiffre, NJ Supreme Ct. (January 25, 2012), rejecting importation of restrictive
federal fee-shifting standards into New Jersey law

Kieffer v. High Point Ins. Co., 422 N.J. Super. 38 (App. Div. 2011) (affirming dismissal of complaints seeking
payment of "diminution in value" by auto insurers where insurance policies expressly excluded such
payments)

Cornett v. Johnson & Johnson, 414 N.J. Super. 365 (App. Div. 2010) (manufacturing defect, failure to warn,
and certain warranty claims not pre-empted by Medical Device Amendments to federal Food, Drug and
Cosmetic Act)

Kaufman v. Allstate New Jersey Ins. Co., 561 F.3d 144 (3d Cir. 2009) (first opinion in the United States
interpreting key provisions of the Class Action Fairness Act of 2005)

Bosland v. Warnock Dodge Inc., 197 N.J.543 (2009) (Consumer Fraud Act does not require victimized

consumer to give pre-suit notice to seller).

Mason v. City of Hoboken, 196 N.J. 51 (2008) (catalyst doctrine for attorneys' fees reaffirmed in Open Public

Records Act case).

New Jersey v. Sprint Corp., 531 F. Supp. 2d 1273 (D. Kan 2008) (sustaining complaint for securities fraud
under new Tellabs standard).

In re Motorola Securities Litigation, 2007 WL 487738 (N.D. Ill. March 29, 2007) (denying in substantial part
defendants' motions for summary judgment in certified nationwide securities fraud class action; case settled

on eve of trial for $190 million).

Zeno v. Ford Motor Co., Inc., 480 F. Supp. 2d 825 (W.D. Pa. 2007) (denying defendant's motion for
summary judgment in certified class action for breach of contract; case later settled for full benefit of the

bargain recovery).

Muise v. GPU, Inc., 391 N.J. Super. 90 (App. Div. 2007) (reversing Law Division's refusal to obey appellate

mandate to certify class).

NCP Litigation Trust v. KPMG,399 N.J. Super. 600 (Law Div. 2006) ("deepening insolvency" theory stated

claim against accounting firm)

Dabush v. Mercedes-Benz USA, 378 N.J. Super. 105 (App. Div. 2005) (consumer fraud plaintiff did not
show ascertainable loss)
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Varacallo v. Massachusetts Mutual Life Ins. Co., 226 F.R.D. 207 (D.N.J. 2005) (approving nationwide class
action settlement of insurance sales practices case worth over $768 million to class members, and noting
that this was third largest insurance sales practices settlement ever).

Muise v. GPU, Inc., 371 N.J. Super. 13 (App. Div. 2004) (re-certifying large portion of class that was
erroneously decertified by lower court)

McGrogan v. Till, 167 N.J. 414 (2001) (addressing statute of limitations for legal malpractice)

Lamorte Burns & Co. v. Walters, 167 N.J. 285 (2001) (the leading New Jersey case regarding employees'
duty of loyalty and related doctrines)

Varacallo v. Mass. Mut. Life Ins. Co., 332 N.J. Super. 31 (App. Div. 2000) (reversing denial of certification of
New Jersey class, resulting in the first certified class against MassMutual, which ultimately led to nationwide
federal class action settlement worth over $750 million)

Rivkin v. Dover Tp. Rent Leveling Bd., 143 N.J. 352 (1996) (federal Civil Rights Act claim not available
where adequate post-deprivation remedy exists)

Sica v. Wall Tp. Bd. of Adjustment, 127 N.J. 152 (1992) (enhanced burden of proof for use variances does

not apply to inherently beneficial uses)

North Bergen Action Group v. North Bergen Tp. Planning Bd., 122 N.J. 567 (1991) (height variances are
bulk variances, not use variances, under New Jersey's Municipal Land Use Law)

Recent Publications
Co-author, "Civil Trial Preparation" (New Jersey ICLE, 2000, 2001, 2004, 2007, 2009, 2014, 2017 eds.)

Sunday Dialogue, "Putting the Justices on TV," The New York Times, December 10, 2011 (Letter to the
Editor)

"Keeping the Flies Out of the Ointment: Restricting Objectors to Class Action Settlements," 84 St. John's L.
Rev. 949 (2010) (cited in In re Kentucky Grilled Chicken Coupon Marketing & Sales Practices Litig., 2011
WL 5599129 (N.D. Ill. Nov. 16, 2011))

"New Jersey Supreme Court Review"- Chapter 4 in New Jersey Appellate Practice Handbook (New Jersey
ICLE, 5th ed. 1999, 6th Ed. 2002, 7th Ed. 2005, 8th Ed. 2008, 9th Ed. 2011, 10th Ed. 2015)

"Don't Eviscerate Consumer Fraud Act,"” 204 N.J.L.J. 658 (June 6, 2011)
"In Consumer Class Actions, New Jersey Still Stands Tall," 203 N.J.L.J. 382 (February 7, 2011)

"Class Action Litigation"- Chapter 9 in New Jersey Federal Practice and Procedure (New Jersey Law
Journal Books, 1st Ed.1999, 2nd Ed. 2008, and annual supplements)

"New Jersey's 'Fairness and Rightness' Doctrine," 15 Rutgers L.J. 927 (1984) (cited in People in Interest of
Z.B., 757 N.W.2d 595 (S.D. 2008); State v. P.Z., 152 N.J. 86 (1997); State v. Yoskowitz, 116 N.J. 679
(1989); and State v. Consolidated Apartments, Inc., 2007 WL 2188692 (App. Div. July 31, 2007))

"Justice Daniel J. O'Hern: A Law Clerk's Tribute,” 30 Seton Hall L. Rev. 1062 (2000)
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"The Right to a Civil Jury Trial in New Jersey," 47 Rutgers L. Rev. 1461 (1995) (cited in Brennan v. Orban,
145 N.J. 282 (1996); Lyn-Anna Properties v. Harborview Development, 145 N.J. 313 (1996); and State v.
One 1990 Honda Accord, 154 N.J. 373 (1998))

"25 Years of the New Jersey Antitrust Act,” 26 Seton Hall L. Rev. 637 (1996)

News & Events

Bruce D. Greenberg was recognized in The Best Lawyers in America © for 2024 for his work in the

Appellate Practice.

Bruce D. Greenberg has been named to the Super Lawyers ®list for 2023 for his work in Appellate
Practice. He has been recognized on the Super Lawyers®|ist since 2005.

Bruce D. Greenberg was recognized in The Best Lawyers in America © for 2023 for his work in the
Appellate Practice.

Bruce D. Greenberg was quoted in the New Jersey Law Journal about the practice of designating most
Appellate Division decisions as "unpublished" and "not precedential," rather than "published" and
"precedential.” To read this article, click here.

Bruce D. Greenberg co-authored, with Hon. Gary K. Wolinetz of the Middlesex County Superior Court, an
article in the October 2022 issue of New Jersey Lawyer magazine titled "New Jersey's Constitutional Right
to a Civil Jury Trial: 'Inviolate' But Not 'Absolute."

Bruce D. Greenberg spoke on a panel titled "Effective Oral Argument in the Trial and Appellate Courts" at
the New Jersey State Bar Association's Annual Meeting and Convention. Other panelists included Justice
Barry Albin of the Supreme Court of New Jersey and Judges Patty Shwartz of the Third Circuit Court of
Appeals, Clarkson Fisher, Jr. of New Jersey's Appellate Division, and Karen Williams of the United States
District Court for the District of New Jersey.

Bruce D. Greenberg was a panelist at a seminar titled "Introduction to Class Actions in State and Federal
Courts." The seminar was sponsored by the Bergen County Bar Association.

Bruce D. Greenberg was quoted in the New Jersey Law Journal regarding the Supreme Court of New

Jersey's decision to proceed with only six members following the retirement of Justice Fernandez-Vina.

Bruce D. Greenbergwas a panelist on a New Jersey ICLE program titled "Appellate Advocacy Perfected.”
Other panelists included Appellate Division judges Clarkson Fisher and Patrick DeAlmeida.

LDGA attorneys named to The Best Lawyers in America © for 2022.

Bruce D. Greenberg was recognized in The Best Lawyers in America © New Jersey for his work in the
Appellate Practice.

Mindee Reubenwas recognized in The Best Lawyers in America © Pennsylvania for her work in Antitrust

Law and Litgation.
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Bruce D. Greenberg was interviewed on "The Bold Sidebar" podcast, which covers "all things New Jersey
Supreme Court," according to the podcast's host, Jeff Horn. The interview covers a group of Supreme Court
cases, some already decided and others still pending before the Court. The listen to the interview, click here

Four LDGA Attorneys Named to 2021 "Super Lawyers" List:

Joseph J. DePalma, Bruce D. Greenberg, Victor A. Afanador and Susana Cruz Hodge were all named
to the 2021 list of "New Jersey Super Lawyers." Mr. Greenberg has been included on that list every year
since 2005, when the listing was first introduced and Mr. DePalma has appeared every year since 2007. Mr.
Afanador has been named to the "New Jersey Super Lawyers" list for five consecutive years and Ms. Hodge
has been named to the "New Jersey Super Lawyers" list for the second consecutive year. Ms. Hodge was
named to the "Rising Stars" list for six consecutive years. Mr. Greenberg has also been named "Top 100"
list for the third time, including the last two years in a row.

Bruce D. Greenberg was elected to be a member of the American Academy of Appellate Lawyers.
Academy membership is limited to 500 members in the United States who have a reputation of recognized
distinction as appellate lawyers. There are only three other Academy members from New Jersey, only one
of whom is also from a private law firm.

Bruce D. Greenberg has been selected by his peers for inclusion in The Best Lawyers in America © 2021
for his work in Appellate Law.

Bruce D. Greenberg was named to New Jersey Super Lawyers Top 100 list. To read more on this listing,
click here.

Bruce D. Greenberg was a presenter on a New Jersey ICLE webinar titled "Do's and Don'ts of Appellate
Practice." The other presenters were Appellate Division Judges Ellen Koblitz and Thomas Sumners, Jr., and
Marie Hanley, Chief Counsel to the Appellate Division.

Bruce D. Greenberg was quoted in a Law360 article about the effect of a recent Appellate Division decision
that allowed trial testimony to be offered by live remote video, rather than in person, in certain

circumstances.

Bruce D. Greenberg was quoted in The New York Times regarding class actions against rental car
companies for allegedly improper charges that arise out of "cashless tolling."

Bruce D. Greenberg has been selected by his peers for inclusion in The Best Lawyers in America © 2020
for his work in Appellate Law.

Bruce D. Greenberg was named to the 2019 list of "New Jersey Super Lawyers." Mr. Greenberg has been
included on that list every year since 2005, when the listing was first introduced.At

Bruce D. Greenberg was a speaker at New Jersey ICLE's, "Current Developments on the Admissibility of
Expert Testimony in New Jersey."
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Bruce D. Greenberg was quoted in a New Jersey Law Journal articleregarding the case of Skuse v. Pfizer.
There, the Appellate Division ruled that, in the circumstances of that case, an employer's arbitration clause
was ineffective when it was sent to the employee by e-mail.

Bruce D. Greenberg was a speaker at New Jersey Association for Justice's, "New Jersey Law on Expert
Evidence: What You Need to Know After the Accutane Decision."

Bruce D. Greenberg was selected by his peers for inclusion in The Best Lawyers in America © 2019 in the
field of Appellate Law.

Bruce D. Greenberg was a moderator and Susana Cruz Hodge was a panelist at the New Jersey Institute
for Continuing Legal Education's seminar titled "Significant Developments in Class Actions" on April 11,
2018.

Bruce D. Greenberg was a Co-Moderator at New Jersey ICLE's, "Significant Developments in Class
Actions."

On February 6, 2018, the United States District Court for the Eastern District of Washington granted final
approval of a nationwide class action settlement worth $3.8 million In Desio v. Insinkerator, No.
2:15-cv-00346- SMU. Bruce D. Greenberg of LDG was co-lead counsel for the Class. The case involved
allegedly defective water filters used in Insinkerator F-201 hot water dispensing systems.

Bruce D. Greenberg was a speaker at New Jersey ICLE's, "A Lawyer's Guide to New Jersey Civil Trial
Preparation."

Bruce D. Greenbergwas quoted in an article in the New Jersey Law Journal regarding the effect of two
recent Supreme Court of New Jersey decisions regarding the Truth in Consumer Contract, Warranty, and
Notice Act ("TCCWNA"). To read this article, click here.

Bruce D. Greenberg was a speaker at HB Litigation Conferences, "Reversed and Remanded: The Impact
of Recent Appellate Court Rulings on Mass Torts."

Bruce D. Greenberg was quoted in an article in Law360 regarding the Third Circuit's increasing
unwillingness to apply the standing doctrine of Spokeo, Inc. v. Robins to bar plaintiffs from proceeding. To
read this article, click here.

Today, the United States District Court for the District of New Jersey granted the motion of the plaintiffs and
the class of former Russell Building tenants whom they represent and preliminary approved a proposed
classwide settlement. By order of the Court, a Court-approved notice of the settlement, with details about its
terms and former Russell tenants' options regarding the settlement, will go out by mail or e-mail to all former
Russell Building tenants for whom AvalonBay has addresses within 20 days. The Court will conduct a
hearing on July 11, 2017 at 10:30 A.M. to decide whether to grant final approval to the settlement and allow
it to go into effect. click here.

Bruce D. Greenberg was a Moderator at New Jersey ICLE's, "Prevailing Trends in Class Action Litigation."
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Bruce D. Greenberg was appointed as a member of the Executive Committee in In re Volkswagen Timing
Chain Product Liability Litigation, No. 16-2765(JLL)(JAD)(D.N.J.). The case involves allegations that
Volkswagen and Audi vehicles have defective timing chains that can cause their engines to fail suddenly
and unexpectedly, resulting in thousands of dollars in damages.

Bruce D. Greenberg and Susana Cruz Hodge were quoted in a Law360 article about their participation on
a panel titted "The Evolving Nature of Class Actions" at the New Jersey State Bar Association's Annual

Meeting. To read this article, click here.
Bruce D. Greenberg was a speaker at NJSBA's, "The Evolving Nature of Class Actions."

Bruce D. Greenberg was a moderator at NJSBA's, " Ferguson v. JONAH: Inside the Gay Conversion

Therapy Case."

Bruce D. Greenbergwas a speaker at New Jersey Association for Justice's, "The Rules for Winning
Appeals.”

Bruce D. Greenberg was a speaker at the 27th Annual Alice and Stephen Evangelides Memorial Lecture,

"Class Action Litigation: Who Benefits?"

Bruce D. Greenberg was quoted in an article on Law360, "NJ Cases To Watch In The 2nd Half of 2015".
To read this article, click here.

Bruce D. Greenberg was quoted in a Law360.com article titled "The Biggest NJ Court Decisions of 2015:

Midyear Report." To read this article, click here.

Bruce D. Greenberg was mentioned in an article in Law360 as a member of the successful trial team in
Ferguson v. JONAH. For a more complete description of the trial result, click here.

Bruce D. Greenberg was quoted in an article on Law360.comabout the Appellate Division's recent decision
in Daniels v. Hollister, which rejected the Third Circuit's view that, in order to certify a class of consumers,

each class member must be individually ascertainable at the time of class certification.
Bruce D. Greenberg was a speaker at NJSBA's, "Latest Developments in Class Action Litigation."

Joseph J. DePalmaand Bruce D. Greenberg were included in the list of 2015 "New Jersey Super
Lawyers." Mr. Greenberg has been included in the "New Jersey Super Lawyers" list every year since 2005,
when the listing was first introduced, and Mr. DePalma has appeared every year since 2007. Susana Cruz

Hodge and Jeffrey A. Shooman were listed among the 2015 "New Jersey Rising Stars."At

Bruce D. Greenberg was quoted in an article in the Star-Ledger regarding the class action complaint that
Lite DePalma Greenberg Afanador filed on behalf of persons affected by the fire at the Avalon at Edgewater
residential complex in Edgewater, New Jersey, which destroyed class members' homes and property. Click
here to view this article. Click here to read the Complaint.

Bruce D. Greenberg was quoted in an article on Law360.com, "New Jersey Cases To Watch in 2015"
(January 2, 2015). Click here to view the article.
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Bruce D. Greenberg was quoted in an article in the Philadelphia Inquirer, "N.J. high court might choose to
resolve affordable-housing dispute" (December 28, 2014). Click here to view the article.

Bruce D. Greenberg was quoted in an article on Law360.com, "NJ High Court Takes On Arbitration, Atty
Conduct In 2014" (December 22, 2014). Click here to view this article.

Bruce D. Greenberg was a presenter at the American Bar Association's 18th Annual National Institute on
Class Actions, "Who Needs The Second City?: Class Certification from A(ykroyd) to Lovit(Z): A Three-Act
Play."

Bruce D. Greenberg was a speaker at Morris County Bar Association's, "New Jersey Appellate Practice:
Tips From the Bench and Bar." Other panelists included Supreme Court Justice Anne Patterson, Appellate
Division Judge Jack Sabatino, and retired Appellate Division Judges Edwin Stern and Francine Axelrad.

Bruce D. Greenberg was a speaker at NJSBA's "Hot Topics in Class Actions."

Bruce D. Greenberg spoke at the "Mass Tort Litigation Conference with Judge Marina Corodemus (Ret.),
HarrisMartin, April 4, 2014.

Bruce D. Greenbergspoke on "Appellate Practice: Lessons Learned From on High," New Jersey ICLE,
March 25, 2014.

Bruce D. Greenberg was a panelist at a Morris County Bar Association seminar entitled "Building a Trial
Record and Arguing it on Appeal," on September 16, 2013. Other panelists included Supreme Court Justice
Anne Patterson, Appellate Division Judge Jack Sabatino, and retired Appellate Division Judges Edwin Stern
and Francine Axelrad.

Victor A. Afanador, Bruce D. Greenberg, Susana Cruz Hodge and Danielle Y. Alvarez were mentioned
in an article on Law360.com, "Newark Doesn't Have To Cover Cop For Shooting: NJ Court" (July 29, 2013),
covering a New Jersey appeals court's decision that the city of Newark was not required to indemnify a
police officer for a $2.8 million civil judgment stemming from an off-duty shooting.

Bruce D. Greenberg spoke on "Class Actions Today &} and Tomorrow," New Jersey State Bar Association,
May 19, 2011

Bruce D. Greenberg served as a moderator for "Consumer Class Actions & Beyond: Threatened or Alive
and Well?" New Jersey ICLE, April 27, 2011

Bruce D. Greenberg spoke on "Significant Developments in Class Actions," New Jersey ICLE, June 24,
2009 (webinar).

Bruce D. Greenberg was reappointed as co-Chair of the New Jersey State Bar Association's Class Actions
Committee. He has served as co-Chair since 2008. Mr. Greenberg succeeded Allyn Z. Lite, who served as

co-Chair for four years.

Bruce D. Greenberg spoke on "Hot Topics in Class Action Litigation," New Jersey State Bar Association,
May 17, 2007.
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Bruce D. Greenberg spoke at the "Appellate Bench-Bar Conference," New Jersey State Bar Association,
May 18, 2006.

Bruce D. Greenberg spoke on "The Future of Class Actions in New Jersey- Alive and Well?!," New Jersey
ICLE, May 19 and June 17, 2005

Bruce D. Greenbergserved as a moderator for "Appellate Practice in New Jersey: 2005," New Jersey ICLE,
March 8 and March 30, 2005.

Bruce D. Greenberg completed a two-year term as Chair of the New Jersey State Bar Association's
Appellate Practice Committee. He has served on that committee for more than ten years.

Bruce D. Greenbergwas quoted in the New Jersey Law Journal in connection with his victory in the
Appellate Division in a case in which he represented an attorney in a dispute with his former law partner.

Bruce D. Greenbergwas quoted in the New Jersey Law Journal regarding his victory in the Supreme Court

of New Jersey case of Walker v. Giuffre.

Bruce D. Greenberg and Katrina Carroll were mentioned in the New Jersey Law Journal in connection
with their success in defeating a motion by Wells Fargo Bank to dismiss a class action case that LDG

brought against the bank and its predecessor.

Bruce D. Greenberg was quoted in the New Jersey Law Journal about the decision of the Supreme Court
of New Jersey to answer certified questions posed by the Third Circuit Court of Appeals in Shelton v.
Restaurant.com in which he was brought in on appeal as co-counsel and won the appeal before the

Supreme Court.

Bruce D. Greenberg was quoted in the Newark Star-Ledger article about Bosland v. Warnock Dodge, Inc.,
a New Jersey Supreme Court decision that rejected an attempt to reduce protections for consumers under
the New Jersey Consumer Fraud Act. Mr. Greenberg had submitted a friend of the court brief in the case on
behalf of Consumers League of New Jersey, whose reasoning was adopted by the Supreme Court in its

unanimous opinion.

Bruce D. Greenberg was quoted in the New Jersey Law Journal regarding Chin v. DaimlerChrysler Corp.,
in which plaintiffs' attorneys' efforts had been the catalyst for relief worth over $54 million to purchasers and

lessees of Chrysler vehicles.

Bruce D. Greenberg was quoted in the New Jersey Law Journal about the mechanics of the Judicial Panel
on Multidistrict Litigation. The article focused on the Pet Food Products Liability Litigation, in which Lite
DePalma Greenberg Afanador filed more cases than any other firm in the nation.

Bruce D. Greenberg was quoted in an article in the National Law Journal about the use of confidential
witnesses in class action securities cases. A similar version of that article appeared in the New Jersey Law

Journal as well.

Bruce D. Greenbergwas quoted in the New Jersey Lawyer newspaper on the subject of the impact of the
Class Action Fairness Act on New Jersey class action cases.
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Bruce D. Greenberg presented a seminar for the Insurance Society of Philadelphia entitled "Class Actions
in New Jersey Courts." The seminar was approved for continuing legal education credit in Pennsylvania.

Bruce D. Greenberg was a panelist at the New Jersey State Bar Association's Appellate Bench-Bar
Conference in Atlantic City. Other panelists were Supreme Court of New Jersey Associate Justice Roberto
Rivera-Soto, Appellate Division Presiding Judge Mary Catherine Cuff, and Appellate Division Judges
Michael Winkelstein and Anthony J. Parrillo.

Allyn Z. Lite was the moderator and Bruce D. Greenberg was a panelist on the subject of "Hot Topics in
Class Action Litigation" at the New Jersey State Bar Association annual convention. Other panelists
included Superior Court Judges Jonathan N. Harris and Marina Corodemus, J.S.C. (retired).

Bruce D. Greenberg was a featured speaker at the New Jersey Association of Justice's Meadowlands

Seminar. His topic was "Consumer Class Action Caselaw Updates."

AiThe Super Lawyers List is issued by Thompson Reuters. A description of the selection methodology can
be found at www.superlawyers.com/about/selection_process_detail.html. No aspect of this advertisement
has been approved by the Supreme Court of New Jersey.

*No aspect of this advertisement has been approved by the Supreme Court of New Jersey. See Award

Methodology.

Blogs

August 29, 2019

GETTING YOUR VIEWS, OR YOUR COMPANY'S VIEWS, HEARD IN SOMEONE ELSE'S APPEAL

Most people want to avoid litigation. But sometimes we wish we could play a role in an appeal that does not
involve us directly, a case we don't have to be a part of. One reason for that is when someone else's appeal
involves an issue whose decision would affect us as well. When you learn of such a case, you need not sit
helplessly by, hoping that "your side" will win. You can take an active role by seeking to become an amicus
curiae, or "friend of the court.”

April 25, 2019

LAW SCHOOL APPLICATIONS AND THE COMMITTEE ON CHARACTER

Candidates for admission to the New Jersey Bar find that their lives are an open book to the Supreme Court
of New Jersey Committee on Character. They can tell that from the Character and Fitness Questionnaire
("CFQ") that all candidates must complete. The CFQ asks for detailed information about everything from
addresses to education to employment to driving history, and much, much more.

February 28, 2019

DEALING WITH YOUR TROUBLESOME PAST BEFORE THE COMMITTEE ON CHARACTER

For some New Jersey Bar candidates, the Supreme Court of New Jersey Committee on Character is a
formidable hurdle. Candidates with a criminal record, a history of alcohol or drug addiction or financial
irresponsibility, incidents of dishonest conduct in school, at work, or as an attorney in another jurisdiction, or
any of a number of other things likely will not have smooth sailing before the Committee on Character.
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March 29, 2018

CAN GOVERNMENT AGENCIES OBJECT TO CLASS ACTION SETTLEMENTS?

The so-called Class Action Fairness Act of 2005 ("so-called"” since it is heavily weighted in favor of class
action defendants, though that's a subject for another post), known as CAFA, requires that when a
settlement of a class action is proposed, defendants must give notice of that settlement to "appropriate state
and federal officials." 28 U.S.C. sec.1715. In general, the "appropriate" officials are those who have

"regulatory or supervisory responsibility with respect to the defendant.”

March 8, 2018

DON'T SAY "F**K YOURSELF" TO AN ETHICS OFFICIAL

Non-lawyers don't always believe that there are Rules of Professional Conduct by which attorneys must
abide. One of those Rules is RPC 3.2, which states that "[a] lawyer & shall treat with courtesy and
consideration all persons involved in the legal process." Recently, in a case where the facts are truly
unbelievable, though undisputed, the Supreme Court of New Jersey reprimanded an attorney who had
egregiously violated that rule in dealing with the Office of Attorney Ethics ("OAE").

January 25, 2018

Some Notes About Footnotes In Appellate Briefs

Footnotes are a subject about which there are differing and, in some instances, surprisingly strong views. A
militant anti-footnote jurist was Justice Robert Clifford of the Supreme Court of New Jersey, who sought to
abolish footnotes from the Court's opinions. He once wrote (quoting John Barrymore) that having to read
footnotes was "like having to run downstairs to answer the doorbell during the first night of the honeymoon."
In re Opinion 662 of the Advisory Committee on Professional Ethics, 133 N.J. 22, 32 (1993) (Clifford, J.,
concurring).

December 7, 2017

How Can | Get My Case, Or My Company's Case, To The New Jersey Supreme Court?

Every client, and every attorney, thinks that his or her case is the most important case in the judicial system.
(We are right, of course). If the result at the trial level or the Appellate Division is not what we wanted, we
then think about going to the New Jersey Supreme Court. It is not easy to get there. But here are some tips

about how to do it.

November 22, 2017

Misstatements on Law School Applications: A Pitfall in the Committee on Character Process

It is always a good idea to be candid in completing an application to law school. Applicants are seeking
admission to a school that will lead to a career in a profession where candor is one of the highest values.
And if the law school discovers a misrepresentation, that could result in denial or revocation of admission, or
some sort of discipline if the applicant is already enrolled at the law school.

November 2, 2017

"Does Anybody Really Care About Time?" As Lawyers, We Must

When the pop group Chicago sang "Does anybody really care about time?" their response was "If so, | can't
imagine why." As lawyers, we must care about time. There are deadlines for everything. And while some
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deadlines can be adjusted, either on consent of an opposing party or with the approval of a court, others
cannot be changed, or can be altered only on certain conditions. We must know which deadlines fall into
which categories.

July 6, 2017

More Appellate Courts Reject the Third Circuit's "Ascertainability" Doctrine

In 2015, my colleague Kyle A. Shamberg wrote this post about the Third Circuit Court of Appeals's doctrine
of "ascertainability." That doctrine prevents the certification of a class unless all members of that class can
be precisely identified. In consumer cases, involving purchases such as aspirin or weight-loss pills, where
consumers do not register their purchases, it is often impossible to identify all the purchasers. The Third
Circuit's approach mistakenly blocks class certification in such cases, meaning (as a practical matter) that
no one can recover for a defendant seller's wrongdoing.

April 13, 2017

Two-Judge Panels in the Appellate Division: What's Up With That?

We all generally assume that appellate courts consist of an odd number of judges. That way, there is no risk
of an evenly divided court. Thus, the Supreme Court of the United States has nine Justices. The Supreme
Court of New Jersey has seven Justices. And panels of the Court of Appeals for the Third Circuit, and other
Circuit Courts of Appeals, consist of three judges.

January 19, 2017

Addiction Issues and The Supreme Court Committee On Character

Issues such as alcoholism or drug addiction present potential impediments to admission to the New Jersey
Bar. Those issues are frequently the subject of hearings before the Supreme Court of New Jersey
Committee on Character. But candidates who can show that they have dealt with their addictions can still be
admitted, as the case of In re Strait, 120 N.J. 477 (1990), shows.

December 22, 2016

Oral Arguments In Appellate Courts: Some Do's And Don'ts

In over 30 years of doing appellate work, I've learned some things do, and not to do, regarding oral
arguments on appeal. Here are three of each, in no particular order:

October 13, 2016

Leapfrog: Direct Certification of Cases By The Supreme Court

Sometimes, parties who are going into the appellate process would love to skip the Appellate Division and
go right to the Supreme Court. There's not "an app for that," but there are two Court Rules, Rule 2:12-1 and
2:12-2, that offer ways to leapfrog the Appellate Division and get to the Supreme Court.

August 18, 2016

A Legal Fiction: The "Unpublished" Appellate Division Opinion

When New Jersey's Appellate Division issues an opinion, it is designated as either "published" or
"unpublished." Under Rule 1:36-2(a), "[0]pinions of the Appellate Division shall be published only upon the

direction of the panel issuing the opinion."

June 9, 2016

What Happens When Two Appellate Panels Disagree?
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When two trial level judges disagree about the same legal issue, that is not a big problem. A decision by one
trial level judge does not bind another trial judge, and a different judge is free to reach a different result. Any
dispute between trial level decisions can be sorted out by an appellate court. That is the rule in both the
New Jersey and federal systems

March 3, 2016

To Win on Appeal, Know the Standard of Review

Parties who lose at the trial level take comfort in knowing that they can go to a higher court for review. But
not all appellate review is created equal. Both the party who appeals (the "appellant”) and the party who
opposes the appeal (in New Jersey state court, the "respondent,” and in federal court, the "appellee") need
to know what level of review is implicated by any particular appeal.

December 17, 2015

Perpetrators of Consumer Fraud Can No Longer Blame Their Victims

We often hear the phrase "caveat emptor,” which means "let the buyer beware." But New Jersey courts at
all levels, including the Supreme Court, have said that caveat emptor "no longer prevails in New Jersey." As
far back as the 1960's, beginning with cases involving the sale of automobiles and real property, our
Supreme Court began to repudiate caveat emptor. That trend continued in succeeding decades. Thus, the
time is long past when a seller who commits a consumer fraud can hide behind caveat emptor.

October 8, 2015

The Final Hurdle for New Lawyers: The New Jersey Supreme Court's Committee On Character
Before being able to practice law, aspiring lawyers must go through at least nineteen years of education
(twelve years through high school, four years of college, and three years of law school). Then they must
pass one or more bar examinations. But no one can become an attorney unless the Committee on
Character in their state clears them to practice.

September 17, 2015

Simple Language and Clear Principles: The Maxims of Equity

Complex litigation is often fraught with legalese. Frequently, complex litigation seems more concerned with
technicalities than what is fair and reasonable. But there is a refreshing body of law that expresses itself in
plain English and focuses on what is right and just. That body of law is known as the "maxims of equity."

April 30, 2015

Getting The Other Side to Pay Your Attorneys' Fees

It's all well and good to win your case, but most of the time you still have to pay your attorneys. Our courts
follow what is known as the "American Rule." Under that rule, a party, even one who wins the case,
generally cannot shift its attorneys' fees to the other side. The reason for this is the policy decision that
adopting a "loser pays" regime would deter all but the wealthy from having access to the courts, since even
a party with a valid claim might be afraid to sue given the risk, no matter how small, of having to pay the
other side's attorneys' fees.

April 2, 2015
| Want to Appeal That Terrible Decision Right Away. Can |?

When a judge makes a bad decision, whether on a motion or at trial, a disappointed party's first reaction is
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"Appeal at once!" But there are special rules about how quickly an appeal can be brought, and it's important
to know when an immediate appeal is or is not allowed. The rules about appealability differ between state
and federal courts.
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Year of Current Appointment: 2013
Year of Admission to the Bar: 1990
Law School: Yale Law School, 1990

Other Education: Bryn Mawr College Previous Legal Employment: (2010-13) Litigation
Partner, DLA Piper, Florham Park
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Biography

CHRISTINA VASSILIOU HARVEY is a partner with Lomurro, Munson, Comer, Brown &
Schottland, LLC. She focuses her practice on appellate matters, personal injury
litigation, attorney ethics, and horseracing law. She has experience litigating personal
injury cases on both the plaintiff and defense sides, medical malpractice cases for
plaintiffs, commercial disputes, and prosecuting and defending insurance brokers
and attorneys in claims of professional negligence. Ms. Harvey practices in the
federal and state courts in New Jersey and Pennsylvania, at both the trial and
appellate levels, as well as before administrative agencies. Ms. Harvey has been
involved in many published decisions of the New Jersey Supreme Court, Third Circuit
Court of Appeals, and the Superior Court of New Jersey-Appellate Division.

Ms. Harvey has authored articles for the American Bar Association publications
including Business Law and GP/Solo Magazine, the New Jersey Lawyer magazine, the
New Jersey Lawyer newspaper, NJ Esq., The Affiliate, The Young Lawyer, and the New
Jersey State Bar Association Young Lawyers Division (NJSBA-YLD) newsletter. She has
lectured for the New Jersey Institute of Continuing Legal Education, the New Jersey


tel:+17323759562
https://www.lomurrolaw.com/attorney/harvey-christina-vassiliou/#email_attorney

State Bar Association, the American Bar Association, LawLine, NBI, and other legal
education providers on topics pertaining to trials, ethics, legal writing, pre-trial
discovery, collections, and client relations.

Ms. Harvey serves as a member of the New Jersey Law Journal's Young Lawyer
Advisory Board and President of the Mercer County Women Lawyers Caucus. She is
a previous Trustee to the New Jersey State Bar Association. She is the past Chair of
the New Jersey State Bar Association Young Lawyers Division. Ms. Harvey also serves
as a founding board member to the Community Justice Center, a non-profit
organization that assists disabled veterans to obtain disability benefits. She has been
recognized by her peers and named as a 2008, 2009, 2010, 2011, 2012, 2013, 2014,
2015, 2016, and 2017 “New Jersey Super Lawyer Rising Star,”, and in 2019, 2020, and
2021 was recognized by her peers as a “Super Lawyer”, which designations have not
been approved by the New Jersey Supreme Court. She has also received three “Star
of the Quarter” and one “Star of the Year” awards for her work in the American Bar
Association Young Lawyers Division. Ms. Harvey was awarded by the NJSBA-YLD the
Outstanding Young Lawyer of the Year Award in 2013 and the Service to the Bar
Award in 2009.

Prior to joining the Firm, she was an associate at Sterns & Weinroth, P.C. and Lomurro
Davison Eastman & Munoz, P.A. After graduating from Rutgers University School of
Law, Newark, she was a law clerk to the Honorable Dorothea O'C. Wefing, Presiding
Judge of the Superior Court of New Jersey, Appellate Division, during the 2004-2005
court term. Prior to law school, Ms. Harvey was a contract specialist for the United
States Navy.
Ms. Harvey was elected to a three-year term of the Hamilton Township Board of
Education in 2020. Ms. Harvey is also known as the Cooking Lawyer and publishes a
cooking blog for working professionals that encourages time-saving tips and making
recipes healthier, cookingupjustice.com.

Bar Admissions:
o United States Supreme Court, 2019

United States Court of Appeals, Third Circuit, 2011

New Jersey, 2004

Pennsylvania, 2005

United States District Court, District of New Jersey, 2005



« United States District Court, Eastern District of Pennsylvania, 2012

Honors:
« Outstanding Young Attorney of the Year by NJSBA YLD, 2015

« Professional Achievement Award by the NJSBA YLD, 2013

« Service to the Bar Award, New Jersey State Bar Association, Young Lawyers
Division, 2009

« Star of the Quarter, American Bar Association Young Lawyers Division, 2012,
2008, 2007

o Selected by her peers on list of New Jersey Super Lawyers Rising Star, Super
Lawyers Magazine, 2008-2016

Education:
« J.D., Rutgers University, 2004

e B.A, Douglass College, 2000

Professional Associations:
« Monmouth Bar Association

« New Jersey State Bar Association
e American Bar Association

Cowley V. Virtua Health Sys., 242 N.J. 1 (2020)
https://scholar.google.com/scholar_case?case=16681019864503301075&q=christin

at+vassiliou&hl=en&as_sdt=6,31

Morales-Hurtado V. Reinoso, 241 N.J. 590 (2020),
https://scholar.google.com/scholar_case?case=90003202911330329348&9=239+N.].+
22&hl=en&as_sdt=6,31

Orientale V. Jennings, 239 N.J. 569 (2019), |
https://scholar.google.com/scholar_case?case=8552364628334710651&qg=orientale
+v.+jennings&hl=en&as_sdt=6,31

State V. L.H., 239 N.J. 22 (2019),
https://scholar.google.com/scholar_case?case=90003202911330329348&g=239+N.].+
22&hl=en&as_sdt=6,31
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Willner V. Vertical Realty, 231 N.J. 197 (2018),
https://scholar.google.com/scholar_case?case=3756767796306361764&g=willner+v
tvertical+reality&hl=en&as_sdt=6,31

AT. V. Cohen, 231 N.J. 337 (2017),
https://scholar.google.com/scholar_case?case=250661584569529531&qg=christina+/
s+vassiliou&hl=en&as_sdt=6,31

Meehan V. Antonellis, 226 N.J. 216, (2016)
https://scholar.google.com/scholar_case?case=9886309152812963438&qg=christina
+/s+vassiliou&hl=en&as_sdt=6,31

Jarrell V. Kaul, 223 N.J. 294 (2015),
https://scholar.google.com/scholar_case?case=10825636289244094783&q=christin
at/s+vassiliou&hl=en&as_sdt=6,31

DeMarco V. Stoddard, 223 N.J. 363 (2015),
https://scholar.google.com/scholar_case?case=10340527229065251636&qg=christin
at/s+vassiliou&hl=en&as_sdt=6,31

McMaster v. Eastern Armored Services, Inc., 780 F.3d 167 (3d Cir. 2015),
https://scholar.google.com/scholar_case?case=3624853552459428422&qg=christina
+/s+vassilou&hl=en&as_sdt=3,31

Glassman v. Friedel, 465 N.J. Super. 436 (App. Div. 2020), leave to app. gr., 245 N.J.
465 (2021),
https://scholar.google.com/scholar_case?case=16349835222615226455&qg=christin
a+vassiliou&hl=en&as_sdt=6,31

B.B. V. Mell, 465 N.J. Super. 331 (App. Div. 2020),
https://scholar.google.com/scholar_case?case=10339382831059902685&qg=christin
a+vassiliou&hl=en&as_sdt=6,31

In  re Governor's Veto, 429 NJ. Super. 277 (App. Div. 2012),
https://scholar.google.com/scholar_case?case=1167862747150746688&qg=christina
+/s+vassiliou&hl=en&as_sdt=6,31

Supreme Court Webcasts:

Orientale V. AllState Insurance Co. (Oct. 9, 2018),
http://165.230.71.5/query.php?var=A-43-17
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Ezra Rosenberg became Director of Appellate Advocacy of the ACLU of NJ in November
2024, continuing a 50-year career in the public and private sectors. Prior to joining the
ACLU of NJ, Ezra served nearly a decade as Co-Director of the Voting Rights Project of the
Lawyers’ Committee for Civil Rights Under Law, overseeing all of its national voting rights
litigation. His experience with voting rights litigation began in 2011, while he was a partner
at Dechert LLP, and was retained to handle the Texas Photo ID case, serving as co-lead trial
counsel and lead coordinating counsel in both the Section 5 and Section 2 cases (tried in
2012 and 2014 respectively.)

At Dechert, Ezra served several terms on the firm’s Policy Committee, as a Deputy Chair of
the firm, and as co-chair of Dechert’s Product Liability and Mass Torts Group. He was
consistently ranked among the top litigators both in New Jersey and nationwide by
numerous publications, including Chambers, The Legal 500 United States, Benchmark
Litigation, and, in 2014, was named as one of the top 500 lawyers in the nation by
Lawdragon. At Dechert, Ezra was actively involved in pro bono representations, including
several significant cases with the Lawyers’ Committee. In addition to the Texas Photo ID
litigation, Ezra served as co-lead trial counsel in a school desegregation case tried in Pitt
County, North Carolina in 2013 and supervised the advantageous settlements of a minority
profiling case in New Jersey and of a prison conditions case in Passaic County, New
Jersey. In 2014, Ezra successfully argued an appeal on behalf of the NJ-ACLU before the
New Jersey Supreme Court, dealing with the admissibility of a defendant’s rap lyrics in his
attempted murder trial, helping to persuade the court to adopt stringent standards before
admitting such evidence. In 2014, Ezra was named to The National Law Journal’s “Pro
Bono Hot List” for his role in significant public interest cases of national importance.

Ezra began his career with the New Jersey Department of the Public Advocate, focusing on
“special project” criminal appeals, arguing several times before the New Jersey Supreme
Court, including a landmark case that set the standard for judicial review of prosecutorial
denials of pretrial intervention, and a series of cases which established protections against
discovery by the prosecution of investigative and expert reports criminal defendants did not
intend to use at trial. He joined the Lands & Natural Resources Division of the United
States Department of Justice in 1979, where, as a Senior Trial Attorney, he handled a variety
of cases relating to the nation’s lands, including the defense of surface mining regulations
and a pre-Chadha “one House veto” case under the Wilderness Act.



Ezra graduated from the University of Pennsylvania, B.A., Cum laude, in 1971 and from New
York University School of Law, J.D., 1974, Cum laude, where he received the Founders Day
Award and was admitted to the Order of the Coif. He is a past President of the Mercer
County, NJ, Bar Association and has received numerous awards during his career, including
the Department of Justice Award for Meritorious Service in 1982, the New Jersey
Commission on Professionalism “Professional Lawyer of the Year Award” in 1997, the
American Jewish Congress’ “Learned Hand Award” in 2011, the ACLU of NJ’s “Legal
Leadership Award” in 2015, and a Joint Resolution of the New Jersey Legislature in 2015
honoring his pro bono service. He is most proud of having been inducted into the Perth
Amboy High School Hall of Fame in 2024.
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Shalom Stone focuses his practice on complex business litigation, white-collar criminal
defense, legal ethics, and appeals. His litigation practice includes RICO claims, securities
claims, contract disputes, Petroleum Marketing Practices Act claims, consumer fraud
actions, professional malpractice and licensing, and insurance disputes. He represents a
broad range of business interests including real estate owners and developers, franchise
owners, lawyers, law firms, and accounting firms.

Shalom takes pride in representing clients from all fields of business and offers decades of
experience in handling disputes in state and federal court. He has argued numerous
appeals before the New Jersey Supreme Court, the Disciplinary Review Board, and the
Third Circuit Court of Appeals.

In 2007, Shalom was nominated by President George W. Bush to the Third Circuit Court of
Appeals. He is the former Chair of the Federal Practice and Procedure Section of the New
Jersey State Bar Association, and a former member of the Lawyers' Advisory Committee of
the District Court of New Jersey.

Shalom recently represented the New Jersey Civil Justice Institute as amicus
curiae counsel in the landmark case In re: Accutane Litigation, in which the New Jersey

Supreme Court adopted the position advocated by NJCJI concerning the admissibility of
expert testimony.
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In December 2013, Shalom was recognized by the New Jersey State Bar Association for

his pro bono representation of the NJSBA (as amicus) in Nostrame v. Santiago, 213 N.J. 109
(2013), in which he successfully argued that a lawyer is neither immune from liability, nor
liable per se, for poaching a contingent-fee client from another lawyer. Shalom has been
selected annually by New Jersey Super Lawyers in the area of Business Litigation since
2005.*

Education
¢ New York University School of Law, J.D., 1987
¢ Yeshiva University, B.A., 1984

Bar and Court Admissions

New Jersey
¢ New York
e U.S. District Court, District of New Jersey
¢ U.S. District Court, Southern District of New York
o U.S. District Court, Eastern District of New York
e U.S. Court of Appeals, Third Circuit
e U.S. Supreme Court
Appointments & Recognitions

e Nominated by President George W. Bush to the U.S. Court of Appeals, Third Circuit
(2007)

o Lawyers’ Advisory Committee, U.S. District Court, District of New Jersey (2003-
2004)

e Chair, Federal Practice and Procedure Section, New Jersey State Bar Association
(2002-2004)

o Selected by New Jersey Super Lawyers for Business Litigation (2005-2017)*
e Honored with Martindale Hubbell®’s highest rating, “AV Preeminent®” **

e Recognized by the New Jersey State Bar Association in December 2013 for his
successful pro bono representation of the NJSBA, as amicus curiae, in Nostrame v.



Santiago, 213 N.J. 109 (2013), arguing that a lawyer is neither immune from liability,
nor liable per se, for poaching a contingent-fee client from another lawyer.

*The Super Lawyers list is issued by Thomson Reuters. See the Super Lawyers website for a
description of the selection methodology and other information about Super Lawyers. No
aspect of this advertisement has been approved by the Supreme Court of New Jersey.

**See the Martindale-Hubbell® website for a description of the methodology and other

information about Martindale-Hubbell® No aspect of this advertisement has been

approved by the Supreme Court of New Jersey.

Speaking Engagements

"No Place Like Home: Corporate Jurisdiction & the Future of Forum Shopping" (Nov.
2017)

"Responding to the Regulatory Class Action" (September 2015)
"Outsourcing Enforcement: Regulating Business" (September 2015)

"Recapping the NJ Supreme Court's Latest Medical Malpractice Insurance Case"
(May 2015)

“Ethics and Conflicts of Interest in Mediation and Arbitration” (June 2014)
“The Ethics of Fee-Shifting,” moderator (July 2013)

“Ethical Issues in Criminal Trial Practice” (February 2009)

“Ethical Issues in Real Estate Closings” (October 2006)

“The Impact of Electronic Discovery,” moderator (April 2004)
“Perspectives from the Federal Bench and Bar” (May 2003)

“Federal Appellate Practice” (October 2002)

“New Amendments to the Federal Rules of Civil Procedure and the Federal Rules of
Evidence” (December 2000 and January 2001)

“Federal Sentencing Guidelines for Corporations” (January 1996)

“Federal Practice Update” (June 1995)

Publications

“The Scope of Discovery in the Federal Courts” (ABA Section of Litigation 1998) (co-
author)
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e “Court Eases Standard on Naming Rent Receivers,” 4 N.J. Lawyer 295 (1995) (co-
author)

e “Calculating U.S. Penalties for Corporations Convicted of Attempt or Conspiracy,”
New Jersey Law Journal, Vol. 141, p. 1379 (July 10, 1995) (co-author)

e “The United States Versus the Liquidators of Insolvent Insurance Companies: One
Elephant, Two Roads, Three Circuits and a Little Bit of Law,” 13 Ins. Lit. Rep. 467
(Shepard’s/McGraw-Hill 1991) (co-author)

Professional Activities
e American Bar Association
e Association of the Federal Bar of New Jersey
¢ National Association of Criminal Defense Lawyers
o New Jersey State Bar Association
Representative Cases

e Aloia Construction Co., Inc. v. BFW/Howell Associates, LLC, 2010 WL 322890 (App.
Div.), certif. den., 201 N.J. 498 (2010) (construction lien and payment guaranty)

e AT&T Corp. v. New York City Health & Hospitals Corp., 72 F.Supp.2d 398 (S.D.N.Y.
1999) (dismissal of third-party complaint for lack of supplemental subject matter
jurisdiction)

e Colonv. City of Rochester, 2002 WL 1461909 (N.Y. Sup. 2002), aff’d, 307 A.D.2d 742,
762 N.Y.S.2d 749 (4th Dep’t), leave to appeal den., 100 N.Y.2d 628, 801 N.E.2d 412,
769 N.Y.S.2d 192 (2003) (defamation claim arising from 30-year-old homicide)

e DeVesav. Dorsey, 134 N.J. 420 (1993) (represented state judge challenging
constitutionality of senatorial courtesy)

e DeMarcov. Stoddard, 223 N.J. 363 (2015), cert. den., ___U.S. __ (2016) (amicus
curiae)

e EPIXHoldings Corp. v. Marsh & McLennan Companies, Inc., 410 N.J. Super. 453
(App. Div. 2009) (interlocutory appeal from denial of arbitration in antitrust case)

e Gleason Design Assoc. Inc. v. Pizzelli Assoc. Inc., 2008 WL 5083604 (N.J. App. Div.
2008) (construction dispute)



Greenberg & Covitz v. National Union Fire Ins. Co. of Pittsburgh, Pa., 312 N.J. Super.
251 (App. Div.), certif. den., 157 N.J. 577 (1998) (insurance coverage dispute)

Hartz Mountain Industries, Inc. v. New Jersey Sports & Exposition Authority, 369 N.J.
Super. 175 (App. Div.), certif. den., 182 N.J. 147 (2004) (Open Public Records Act
case)

Housing Authority of the City of Newark v. Devils Arena Entertainment LLC (AAA
2012) (construction and rent dispute re Newark’s Prudential Arena)

In re Accutane® Litigation (2013-2014) (appeal from trial judge’s denial of recusal)
In re Gallo, 178 N.J. 115 (2003) (attorney disciplinary proceeding)

In re Integrity Ins. Co., 240 N.J. Super. 480 (App. Div. 1990) (insolvent insurance
company suit against former D&QO’s and accountants)

In re Protest of Hartz Mountain Industries, Inc., 2006 WL 2371348 (N.J. App. Div.
2006) (challenge to state authority’s redevelopment of Continental Airlines Arena)

In re Wigenton, 210 N.J. 95 (2012) (attorney disciplinary proceeding)

Katz v. BPS Guard Services, Inc., (N.J. 1996) (death of patron at Grateful Dead
concert)

McGuire v. International Fidelity Ins. Co., 550 N.Y.S.2d 132 (N.Y. App. 1989) (surety
claim)

Murphy v. Simmons, 2008 WL 65174 (D.N.J. 2008) (shareholders’ RICO claim)

Nostrame v. Santiago, 213 N.J. 109 (2013) (tortious interference with attorney-client
relationship) (amicus curiae for the New Jersey State Bar Ass’n)

Rocker Management, L.L.C. v. Lernout & Hauspie Speech Products, N.V., 2007 WL
2814653 (D.N.J. 2007) (short-seller’s securities fraud action)

Roman Catholic Archdiocese of Newark v. Christie, 2016 WL 1718676 (D.N.J. 2016)
(constitutional challenge to state legislation)

Rose Art Industries, Inc. v. Swanson, 31 F.Supp.2d 367 (D.N.J. 1998), rev’d, 235 F.3d
165 (3d Cir. 2000) (preliminary injunction in trade dress dispute)

Route 27, LLC v. Getty Petroleum Marketing, Inc., 2011 WL 1256618 (D.N.J. 2011)
(gasoline franchisees’ right of first refusal)



Rumbauskas v. Cantor, 266 N.J. Super. 399 (App. Div. 1993), rev’d, 138 N.J. 173
(1994) (statute of limitations for invasion-of-privacy claim)

Selective Ins. Co. of America v. Medical Alliances, LLC, 362 N.J. Super. 392 (Law Div.
2003) (medical insurance fraud claim)

Spencer Savings Bank v. Excell Mortgage Corp., 960 F.Supp. 835 (D.N.J. 1997) (self-
critical analysis privilege)

The Travelers Property Casualty Company of America v. USA Container Co., 2017
U.S. App. LEXIS 6602 (3d Cir. 2017) (insurance coverage dispute)

United States v. A Parcel of Land, etc., Known as 92 Buena Vista Ave.,937 F.2d 98 (3d
Cir. 1991), aff’d, 507 U.S. 111, 113 S.Ct. 1126 (1993) (innocent-owner defense to
forfeiture)

United States v. Altieri, 278 Fed. Appx. 53, 2008 WL 2115469 (2d Cir. 2008) (double
jeopardy)

United States v. Basroon, 38 Fed. Appx. 772, 2002 WL 1118029 (3d Cir. 2002) (wire
fraud conspiracy)

United States v. Brumfield (S.D.N.Y. 1993-1996) (insider trading)

United States v. Paster, 173 F.3d 206 (3d Cir. 1999), on remand to, 64 F.Supp.2d 429
(M.D. Pa. 1999), aff’d, 211 F.3d 1262 (3d Cir. 2000) (table) (sentencing in homicide
case)

United States v. Pedroni, 45 Fed. Appx. 103, 2002 WL 993573 (3d Cir.), cert. den.,
537 U.S. 1045, 123 S.Ct. 617 (2002) (wire fraud conspiracy)

United States v. Vitale, 159 F.3d 810 (3d Cir. 1998) (sentencing in wire fraud)

U.S. Information Syst., Inc. v. Int’l Brotherhood of Electrical Workers Local Union No.
3, cert. den., 131 S.Ct. 626 (2010) (antitrust conspiracy)

Williams v. Cruz, N.J. Office of Admin. Law (2016), app. dism., N.J. App. Div. (2016)
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