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Attorney ethical obligations do not cease when a case goes on appeal. A distinguished 
panel will discuss the ethics of appellate practice, including the decision whether to 
appeal, the duties of competence, candor, and other obligations created by the Rules of 
Professional Conduct, and what to do when a client wants counsel to make a frivolous 
argument on appeal. Other Related Tracks: Ethics and Professionalism  

 



“You’ve got to know when to hold
‘em, know when to fold ‘em, know when
to walk away, know when to run…” – Don
Schlitz, “The Gambler” (famously recorded by
Kenny Rogers). 

That advice is never truer than after
a loss in the ultimate legal gamble – a
trial. Your client asks, “Can we appeal?”
Before you answer, make sure you consid-
er and understand your ethical responsi-
bilities. 

Most professional responsibility or
legal ethics seminars and classes focus on
avoiding or properly handling conflicts
of interest, understanding the duties of
confidentiality and loyalty, clarifying 

fiscal issues (including proper handling of
client funds) and general civility. These
issues, of course, all apply with equal
force to an appellate practice. But there
are specific ethical issues that are unique
to appeals, which if unheeded, become
traps for the unwary litigant (or lawyer).
This article tackles some of the most
common. 

Should I appeal?
If your client wants to appeal an

adverse judgment or appealable order,
first consider the question, “why?”
Typically, the answer is, “I lost because
the judge [or jury] got it wrong.” Maybe

the jury believed the defendant over your
client. Perhaps the jury believed defen-
dant’s expert witness over yours.
Credibility issues can be fantastic issues
to litigate, but almost always present friv-
olous appellate issues. Bringing a frivo-
lous appeal is not only a waste of time,
money, and credibility, it is also a sanc-
tionable ethical violation. 

Counsel has a duty to refrain from
advancing frivolous appeals. (Bus. &
Prof. Code, § 6068, subd. (c) [“It is the
duty of an attorney...to counsel or main-
tain those actions, proceedings, or
defenses only as appear to him or her
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legal or just…”]; Code of Civil Procedure
section 907 [“When it appears to the
reviewing court that the appeal was frivo-
lous or taken solely for delay, it may add
to the costs on appeal such damages as
may be just”]; Cal. Rules of Court, rule
8.276 [“On motion of a party or its own
motion, a Court of Appeal may impose
sanctions, including the award or denial
of costs…on a party or an attorney for: (1)
Taking a frivolous appeal or appealing
solely to cause delay…], emphasis added.) 

Rest assured, a “frivolous” appeal is
not synonymous with a meritless appeal.
If it were, few attorneys would risk per-
sonal liability by pursuing a legal remedy
that is usually uncertain. In the seminal
case, In re Marriage of Flaherty (1982) 31
Cal.3d 637, 650, the California Supreme
Court defined “frivolous” appeals as,
“only when it is prosecuted for an
improper motive – to harass the respon-
dent or delay the effect of an adverse
judgment – or when it indisputably has
no merit – when any reasonable attorney
would agree that the appeal is totally 
and completely without merit.” 

The consequences of filing a frivo-
lous appeal can be severe, including not
only the dismissal of the appeal, but also
sanctions against the attorney and client
in the form of attorney’s fees, costs, or
some other punitive amount set by the
court. Further, the court’s opinion award-
ing such sanctions makes a public record
of the malfeasance, and any sanction 
exceeding $1,000 in California must be
reported to the State Bar. (Bus. & Prof.
Code § 6068.) 

One common situation faced by 
attorneys is the practical need to file a
notice of appeal simply to preserve their
client’s rights pending finding alternative
appellate counsel, or even while deter-
mining whether an appeal will be 
advisable. A potential dilemma arises,
however, if the attorney ultimately 
concludes the appeal would be frivolous,
but the appeal is pending and the client
wishes to proceed.

When must I withdraw
and how do I do so ethically? 

Following the ethics rules can some-
times place you at odds with your client,

especially if your client’s goal after losing
is to cause his opponent as much pain 
as your client has endured, or, if your
client simply does not (or cannot) under-
stand that not every case has a non-
frivolous appealable issue. Under these
circumstances, if you cannot convince
your client to abandon his or her appeal,
but representing your client will force you
to violate your ethical duties, you have an
ethical duty to withdraw from the repre-
sentation. (Cal. Rules of Prof. Cond., rule
3-700.) 

If you must ask the court for permis-
sion to withdraw because, for some rea-
son, your client will not consent, you still
must carefully navigate the ethical duties
you owe your challenging client, particu-
larly those of loyalty and confidentiality.
(Cal. Rules of Prof. Resp., rule 3-100;
Bus. & Prof. Code § 6068; Metro-Goldwyn-
Mayer, Inc. v. Tracinda Corp. (1995) 36
Cal.App.4th 1832, 1839.) You owe a duty
of confidentiality to your client “at every
peril to” yourself (with a limited excep-
tion for preventing future crimes). (Bus.
& Prof. Code, § 6068.) 

Avoiding a breach of the duties of
confidentiality and loyalty in a motion to
be relieved as counsel can be difficult
because you must explain your reasons
for the motion. Some misguided, but
well-meaning courts, may offer the 
attorney an in camera hearing, to explain
why the attorney wishes to be relieved. 

The Standing Committee on
Professional Responsibility and Conduct
of the State Bar of California addressed
this issue in its Formal Opinion No.
2015-192. That opinion offered the 
following limited guidance. 

In attempting to justify the need to
withdraw, the attorney may not disclose
client confidences. Ordinarily, for purposes
of the motion to withdraw, it will be suffi-
cient to state words to the effect that ethi-
cal considerations require withdrawal or
that there has been an irreconcilable
breakdown in the attorney-client relation-
ship. 

To the extent such general language
is deemed insufficient by the court, how-
ever, the attorney may only provide addi-
tional background information, but may
not disclose confidential communications

or other confidential information –
either in open court or even in camera. 

If that is ineffective, the attorney
must take steps to prevent the court from
entering an order compelling disclosure
– including by requesting a stay of the
order to allow time to file a writ petition.
If the court nonetheless orders disclo-
sure, the attorney must choose between
her competing duties to maintain the
client’s confidences and to obey the
court’s order. Whatever the attorney’s
decision, (and the opinion takes no posi-
tion), she must take reasonable steps to
minimize the impact of that decision on
the client.

Should I handle the appeal myself?
Another ethical issue in deciding

whether to handle an appeal is the duty
of competence. (Cal. Rules of Prof. Resp.,
rule 3-110.) No, competency is not
unique to appeals. However, what is
unique to appellate advocacy is what con-
stitutes or qualifies as “competent.” For
instance, did you know that you could
waive an entire legal argument simply by
failing to present it under its own sepa-
rate heading? (In re Marriage of Carlsson
(2008) 163 Cal.App.4th 281, 294.) Did
you know that you could waive an appel-
late challenge to the amount of damages
if you failed to preserve the issue in a
new-trial motion? (Code of Civ. Proc., §
657, subd. (5); Greenwich S.F., LLC v.
Wong (2010) 190 Cal.App.4th 739, 759.)

Rule 3-110 broadly defines competen-
cy, prohibiting lawyers from “intentionally,
recklessly, or repeatedly” failing to perform
legal services with the “diligence,” “learn-
ing and skill,” and “mental, emotional,
and physical ability reasonably necessary
for the performance of such service.” One,
if not the most, important precepts of an
appeal is a matter of diligence, i.e., timely
filing the notice of appeal. Almost every
other deadline in an appeal has some flex-
ibility based on need or, even sometimes,
convenience, but a late-filed notice of
appeal dooms the entire appeal because
the due date is jurisdictional. Despite the
importance of diligence in filing a notice
of appeal, however, there are a variety of
triggering events that may affect the actual
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due date, including whether or not a new
trial motion was timely filed, whether that
motion was granted or denied, whether
the notice of entry of judgment was served,
etc. 

Some competency issues may surprise
litigants. For example, an appellant must
take certain steps to procure the “appel-
late record” (typically containing a
reporter’s transcript and either a clerk’s
transcript or appendix); failure to do so
can result in a dismissal of the appeal.
(Cal. Rules of Court, rule 8.140.)
Procuring the record does not simply
mean timely designating the necessary
documents to be included in the appellate
record. It also means taking an active role
to ensure that, even after the transcripts
are prepared, they have been done so cor-
rectly. 

In the Second Appellate District, for
example, which handles appeals from
Los Angeles, Ventura, Santa Barbara, and
San Luis Obispo counties, a local court
rule requires counsel to “immediately”
notify the clerk of the superior court of
any material inadvertently omitted from
the record. (Second Appellate District,
Local Rule 2.) “Procuring the record”
also requires appellants to ensure that
the record contains all of the materials
the reviewing court will need to evaluate
an appellate issue. Failure to augment
the record with a crucial motion and rul-
ing, for example, may waive the issue on 
appeal. 

Like all areas of the law, appellate
law is full of its own procedural idiosyn-
crasies that may stump someone new to
the practice. Of course, like any other
area of law, there are numerous practice
guides and resources to help novices
competently navigate. Even seasoned 
appellate practitioners regularly consult
these resources. 

That being said, trial attorneys who
are unfamiliar with appellate law will
comply with their ethical duty of compe-
tency by “associating with or, where
appropriate, professionally consulting
another lawyer reasonably believed to be
competent.” (Cal. Rules of Prof. Resp.,
rule 3-310(C).) Short of hiring appellate
counsel to associate or substitute into the
case, attorneys often hire “ghostwriters”

to assist them behind the scenes with
anything from understanding procedural
rules to researching and writing the
appellate briefs. 

Do I need client consent to hire
a “ghostwriter”?

One ethical issue arising from such a
“ghostwriter” arrangement involves com-
pensation, and whether the trial attorney
must seek client consent before entering
into such an arrangement. Rule 2-200 of
the California Rules of Professional
Responsibility prohibits a member of the
State Bar from dividing legal fees with
another lawyer who is not a partner of,
associate of, or shareholder with the
member, without obtaining the client’s
informed written consent to the agree-
ment. Moreover, the total fee charged by
all lawyers may not be increased solely by
reason of the division, and of course, the
total fee must not be unconscionable.
(Cal. Rules of Prof. Cond., rule 2-200(A).) 

At first glance, this rule appears to
cover contract attorneys, including
“ghostwriters.” However, State Bar
Formal Opinion No. 1994-138, adopted
by the California Supreme Court in
Chambers v. Kay (2002) 29 Cal.4th 142,
154, fn.6, carved a limited exception,
provided certain requirements are satis-
fied. These include the following: 

The amount paid to the outside
lawyer must be compensation for the
work performed and must be paid
whether or not the law office is paid 
by the client;

The amount paid by the attorney to
the outside lawyer must be neither nego-
tiated nor based on fees which have been
paid to the attorney by the client; and 
The outside lawyer may not receive a 
percentage fee. 

The Court referenced with approval
some examples of compensation arrange-
ments that would not implicate rule 2-
200’s notice and consent requirements:

Example one: the outside lawyer is
paid an hourly rate that is less than the
hourly rate for the outside lawyer’s serv-
ices billed to the client (e.g., the outside
lawyer is paid $50 an hour but is billed at
$70 per hour to the client);

Example two: the outside lawyer is
paid a flat rate per day or week (e.g., the
outside lawyer is paid $150 per day); and 

Example three: the outside lawyer is
paid the amount billed to the client for
her time as the fees are paid by the client
(e.g., the outside lawyer’s rate is $100 per
hour for a project, and every dollar paid
to the law office for work performed on
that project is immediately paid to the
outside lawyer). 

According to the Court, the first two
examples do not involve a division of fees
because the amount paid to the outside
lawyer is not tied to specific legal fees the
law office receives, and the office must
pay the outside lawyer whether or not the
client pays the office. The third example
is not a fee division because the outside
lawyer receives the entirety of the fee and
the law office receives no portion thereof.
(Chambers, supra, 29 Cal.4th at 154, fn.6.) 

Do I have to cite to adverse facts and
law?

Attorneys owe a duty of candor to
the appellate justices and must not mis-
lead the court by misrepresenting any fact
or law. (Cal. Rules of Prof. Conduct, rule
5-200; Bus. & Prof. Code § 6068, section
(c).) One common application of this
duty of candor arises in the context of
presenting a factual statement in an 
appellate brief. 

Under certain circumstances,
depending, for instance, upon the legal 
issues being raised in the appeal, the
standard of appellate review will dictate
what facts must be discussed. For
instance, where court reviews the record
for substantial evidence, all reasonable
inferences from the evidence will be
drawn, and conflicts of evidence will be
resolved, in the appellant’s favor.
Therefore, if the responding attorney
wishes to present his best facts, but those
facts directly conflict with the appellant’s
evidence, it would mislead the court for
the responding attorney to simply tell his
version of the story with his own best evi-
dence, while ignoring the unfavorable
conflicting evidence. 

Similarly, if the attorney finds
adverse precedent that conflicts with a
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position he has taken, failing to acknowl-
edge and reference that precedent would
constitute a misrepresentation of law. The
favored practice would be to acknowl-
edge the adverse authority, and distin-
guish it to the extent possible. 

It is important to note, however, that
not all adverse cases are adverse prece-
dent. For instance, in an appeal in state
court on a matter of state law, an adverse
case from the 9th Circuit may be on
point and persuasive to the state court,
but it would not be precedential. In such
a circumstance, the attorney may never-
theless have tactical reasons for address-
ing and distinguishing the negative case,
but the attorney’s ethical duties to the
court would not require disclosure. 

The duty of candor with the court
extends beyond simply identifying and
citing adverse precedent. For instance,
counsel has a continued obligation to
update the court throughout the penden-
cy of the appeal if circumstances, factual-
ly or legally, have changed that could
affect the outcome of the appeal. This
obligation includes, for example, inform-
ing the court if the client dies and the
appeal becomes moot, informing the
court about a settlement, and informing
the court of new law that was issued post-
briefing. 

Should I take advantage of the
“default” periods?

Other than the notice of appeal,
most appellate deadlines have built-in
buffers in which the court will notify the
parties of non-compliance, and offer a
set amount of time in which to comply
(or typically face dire consequences). For
simplicity, this article refers to these com-
pliance timeframes as “default” periods.
A point of controversy among appellate
practitioners concerns the 15-day default
period automatically attaching to the due
date for the appellant’s opening brief
and respondent’s brief. (There is no
default period for an appellant’s reply
brief.) 

Typically, appellate courts are gener-
ous with reasonable requests for exten-
sions of time in which to file the opening
or respondent’s brief. Occasionally,
courts will determine that too many

extensions have been requested, and will
deny further requests. At this point, the
attorney has a choice: does he calendar
the due date for his brief before the
default period is triggered, or, does he
calendar the due date as the final day for
compliance (i.e., the last day of the 
default period)? 

Some attorneys believe that the duty
of competence requires avoiding using
the default period as a de-facto extension
of time. There is, of course, risk involved
in using the default period to complete
the brief. If there is an emergency pre-
venting you from completing the brief,
the court may grant one last extension
and relieve you from default, but that 
is a huge gamble. It may not. You may,
despite the best of intentions, fail to 
submit a timely brief and suffer the 
consequences. 

Conversely, some attorneys believe
that the duty of competence requires tak-
ing advantage of the default period, if
needed, to ensure sufficient time between
drafting and editing the brief, and to
ensure the attorney has sufficient time to
complete and file his best work product. 

These attorneys reason that there is
no tactical advantage or award given to
an attorney who files his brief at the
“soft” deadline. Why not take full advan-
tage of the time provided?

Although no ethics rule directly
addresses this issue, the duty of loyalty
and duty of competency are implicated in
this debate. The debate may be best
resolved case by case, depending on the
motivation for the extra time, and on
what course of action will best further the
client’s interests. For illustration, consider
an appeal from a multi-week trial, with
thousands of pages of transcripts and
documents, before a court that tends to
arbitrarily deny multiple extension
requests. Under such circumstances, you
may legitimately need the default period
to competently complete and polish your
brief. Or, consider a small appeal that
you relegate until the last minute because
you are busy with other clients’ appeals
that are due prior to this appeal. Do you
need the default period to competently
handle your full caseload? Or can some-
thing else move in your schedule to 

prevent you from entering the default
period? 

Do I have to notify my client
that I waived oral argument?

Another issue about which appellate
practitioners often disagree is whether or
not to waive optional oral argument.
That debate is beyond the scope of this
article. However, if you decide not to
argue the case, do you need to notify
your client of that fact? 

You have a duty to keep your client
apprised of significant developments in
matters with regard to which you have
agreed to provide legal services. (See
Cal. Rules of Court, rule 3-500; Bus. &
Prof. Code, § 6068, sec. (m).) Although
oral argument is not mandatory, the
State Bar considers the waiver of 
argument to constitute a significant 
development in an appeal requiring 
notification. 

What if I think the trial lawyer who
hired me committed malpractice?

One of the most uncomfortable ethi-
cal issues with which appellate practition-
ers struggle is the discovery that the trial
counsel who referred the case, or who is
co-counsel on appeal, committed mal-
practice. Should the appellate lawyer
advise the client that a civil cause of
action for malpractice against the trial
lawyer would be appropriate? 

As a threshold consideration, no
lawyer, or lawsuit, is error-free. Even sig-
nificant, material mistakes may not nec-
essarily satisfy this State’s high threshold
for what constitutes legal malpractice.
Therefore, the simple answer is there
may be no actual ethical dilemma. The
appellate lawyer may not actually have
identified any malpractice. 

However, assuming the lawyer is well
versed with what constitutes legal mal-
practice and is confident that she identi-
fied malpractice, several ethics principles
offer guidance. For instance, Business
and Professions Code section 6068, 
subdivision (m) requires attorneys to
promptly respond to reasonable status 
inquiries of clients and “to keep clients
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reasonably informed of significant devel-
opments in matters with regard to which
the attorney has agreed to provide legal
services.” 

California Rules of Professional
Conduct, rule 3-500, similarly requires
attorneys to keep their clients “reason-
ably informed about significant develop-
ments relating to the employment or rep-
resentation…” Discovery of error so sig-
nificant that it rises to the level of mal-
practice, is at a minimum, a “significant
development” in a client’s pending case,
warranting disclosure to the client. 

Additionally, the relationship
between attorney and client is a fiduciary
relation of the “very highest character,
and binds the attorney to most conscien-
tious fidelity – uberrima fides.’” (Cal Pak
Delivery, Inc. v. United Parcel Service, Inc.
(1997) 52 Cal.App.4th 1, 11.) Among
other things, that fiduciary relationship
means the attorney has a duty of loyalty
to his or her clients. (Ibid.) That loyalty
would be undermined if the attorney

allowed his discomfort, reputation, or
business interests, to override his client’s
interests. 

Concluding advice – avoid inadver-
tent insults 

One of the standards of appellate
review is whether the trial court abused
its discretion in making a ruling. Arguing
that a trial judge abused his or her dis-
cretion can be somewhat awkward, espe-
cially because your appellate justices are
also colleagues of the trial judge whose
discretion you have challenged. Keep in
mind, you have an ethical obligation to
treat the court and judicial officers
respectfully, and that obligation governs
not only how you speak to the court (and
opposing counsel), but also how you write
about judicial officers (and opposing
counsel). (Bus. & Prof. Code, § 6068,
subd. (b).) 

When appealing an adverse ruling
by a trial judge, no matter how absurd
the ruling may have been, be sure to

challenge the ruling and not the judge.
When describing misconduct, judicial or
attorney, be sure to challenge the conduct,
not the individual. Keeping your focus 
on the action rather than the actor will
not only boost your credibility with the
court, but will also help improve civility
in the field. 

Janet R. Gusdorff, a Certified Appellate
Law Specialist (SBLS), handles appeals in
state and federal court. Janet is the owner and
principal of Gusdorff Law, P.C., in Westlake
Village, CA. She has been repeatedly voted as
one of the Super Lawyers Rising Stars in 
Appellate Law (Southern California). She 
has been AV-rated by Martindale-Hubbell.
Pasadena Magazine recognized Janet as one
of its 2016 “Top Attorneys.” Janet graduated
from Loyola Law School, where she served as
Note and Comment Editor on the Loyola Law
Review. She is also licensed to practice in New
York and New Jersey.
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BRUNDAGE v. ESTATE OF CARAMBIO (2008) 

Supreme Court of New Jersey. 

Carole BRUNDAGE, Plaintiff-Appellant, v. ESTATE OF Carl V. CARAMBIO, Defendant-
Respondent. 

Decided: July 15, 2008 

Patrick T. Collins, Livingston, argued the cause for appellant (Franzblau Dratch, attorneys). 
David Jay, Florham Park, argued the cause for respondent (Greenberg Traurig, attorneys; 
 Mr. Jay and Helen E. Kleiner, on the brief). David H. Dugan, III, West Orange, argued the 
cause for amicus curiae New Jersey State Bar Association (Lynn Fontaine Newsome, 
President, attorney). 

 In this appeal, we are called upon to consider the intersection between zealous 
representation of one's client and an attorney's obligations of candor to a tribunal.   More 
to the point, we are called upon to consider the scope of the authority of the courts to visit 
upon a client the burden of a penalty imposed because of his or her attorney's violation of 
that obligation of candor. 

The facts and circumstances that bring this matter before the Court are in some ways truly 
unique because, merely by the happenstance of timing, the effect of the attorney's 
behavior, even if we were to find that it violated our ethical standards, could not have 
affected the outcome of the litigation.   Although we regard this attorney's behavior as 
worthy of reproach, in the end we cannot conclude that he violated his duty of candor to 
the trial court or to the Appellate Division.   More to the point, however, we cannot endorse 
the decision of the appellate panel to visit punishment for the attorney's behavior on his 
entirely innocent client. 

We reach our result today with some reluctance, however.   But for the fact that the point 
of law that was central to the parties' dispute, and that became the lynchpin for their 
decision to settle, has now been decided by this Court in favor of the attorney in question, 
his behavior might otherwise have worked to provide an unfair advantage for his client.   
Nevertheless, our strong sense of  the requirements of justice demands that our ethical 
rules be enforced vigorously, but not without attention to their content and purpose;  that 
those rules be enforced by this Court through the disciplinary mechanisms we have 
established;  and that punishment for violations of those rules fall, with exceedingly rare 
exceptions, on the offending attorney rather than upon his or her client. 

Applying these standards, we cannot escape the conclusion that this attorney's behavior, 
although certainly calculated to work an advantage for his client based on information that 



was uniquely his, approached but did not exceed the bounds of acceptable behavior 
identified by our ethical rules.   As such, it was a course of conduct that we neither 
applaud nor encourage, but nevertheless, one that our rules do not prohibit.   In that 
context, imposing a litigation sanction upon his client cannot be condoned. 

I. 

We begin with a recitation of the facts that give rise to this dispute, focusing, as we must, 
on the facts as they relate to the acts of plaintiff's attorney, Patrick T. Collins. 

A. 

Prior to the filing of the complaint in this litigation, Collins represented one Jeanette Levine.   
She was the plaintiff in an action pending in Essex County in which the critical issue was 
whether cohabitation was an essential element of a palimony claim.   See Levine v. 
Konvitz, 383 N.J.Super. 1, 890 A.2d 354 (App.Div.), certif. denied, 186 N.J. 607, 897 A.2d 
1061 (2006).   In June 2004, the Family Part judge in the Levine matter issued an 
unpublished decision granting defendant's motion to dismiss the complaint that Collins 
had filed on behalf of Levine.   The Essex County judge, after considering this Court's 
rulings relevant to that novel question of law, see In re Estate of Roccamonte, 174 N.J. 381, 
808 A.2d 838 (2002);  Crowe v. De Gioia, 90 N.J. 126, 447 A.2d 173 (1982), concluded that 
because the cause of action rested  on the existence of a marital-type relationship, no 
palimony claim could proceed without evidence of cohabitation.   Collins filed an appeal 
in that case, raising the question of “whether cohabitation is an indispensable element of a 
cause of action seeking palimony support.”  Levine, supra, 383 N.J.Super. at 2, 890 A.2d 
354. 

While that appeal was pending, plaintiff Carole Brundage retained Collins to represent her 
in a palimony claim to be filed against defendant Estate of Carl Carambio.   In October 
2004, Collins filed the complaint on behalf of Brundage in the Family Part in Union County.   
Like Levine and the defendant in the Essex County matter, Brundage had not cohabited 
with Carambio at any time during the course of their relationship.   Brundage asserted that 
although they never resided in the same household together, beginning in 1991 and 
continuing until Carambio's death, they dined and spent weekends together frequently, 
traveled on numerous vacations together, and regularly enjoyed recreational activities.   In 
addition, Brundage alleged that Carambio was generous to her, showering her with gifts, 
supporting her lifestyle, and providing her with a credit card for her use.   Moreover, she 
contended that she cared for Carambio throughout most of his final illness in place of his 
family members, who only interceded near the very end of his life. 



As a part of plaintiff's claim, she alleged that Carambio had made an oral promise to 
support her for the rest of her life and had instructed his attorney to draft changes to his 
estate plan to effectuate that promise, but that his wishes had been thwarted by his spouse 
and children who had prevented him from executing the revised will during his last days of 
life.   Brundage argued that, notwithstanding the failure of the parties to engage in 
cohabitation, those facts evidenced a promise sufficient to support a right in contract that 
survived Carambio's death as a claim against his estate. 

B. 

Following discovery, in April 2005, the Estate moved to dismiss the complaint, arguing that 
cohabitation was an essential element  of a palimony cause of action and that plaintiff's 
stipulation that the parties had never cohabited was fatal to her complaint.   In opposition 
to that motion, Collins filed a brief in which he argued, as a matter of law, that cohabitation 
was not an essential element of the cause of action.   Although that argument was 
consistent with the position Collins had taken in the Levine case, he did not disclose to the 
trial court the existence of that other matter, or that the Family Part judge in the Levine case 
had decided the issue against him, or that the question was then pending on appeal. 

Instead, in his opposition brief, counsel included four statements that have since become 
the focus of these proceedings.   First, he asserted that “no New Jersey case has held 
[cohabitation] to be a requirement for the enforceability of [a palimony] agreement.”   
Second, he wrote that “nowhere has there been articulated in any reported decision in New 
Jersey a rule of law to the effect that in order for [a palimony] agreement to be enforceable, 
it is necessary that the parties live in the same residence and/or hold themselves out to be 
husband and wife.”   Third, he emphasized that “no reported decision in New Jersey has 
held that the absence of the sharing of a single residence by the parties to [a palimony] 
agreement renders it unenforceable.”   Finally, counsel maintained that if the Family Part 
judge in this matter held that cohabitation was an essential element of a palimony cause of 
action, the court would “do so in the absence of any New Jersey precedent.” 

C. 

In July 2005, after hearing oral arguments, the Family Part judge denied defendant's motion 
to dismiss.   That judge, like his counterpart in Essex County, analyzed this Court's 
decisions in Roccamonte and Crowe, as well as other decisions called to the court's 
attention, in order to discern whether any of them included a requirement of cohabitation 
as a prerequisite for a palimony claim.   The Family Part judge in this matter, however, 
reached a conclusion different from the judge in Levine.   The judge in this  matter 
concluded that the language in Roccamonte, defining the parameters of the cause of 



action, did not evidence an intention to exclude individuals who had all of the indicia of a 
promise of support sufficient to bespeak a contractual agreement, absent only a period of 
cohabitation.   Recognizing that the issue was not settled and commenting that the 
Supreme Court might well one day answer the question differently, the Family Part judge 
concluded that there was a sufficient factual basis on which to deny the motion to dismiss. 

Defendant then filed a motion seeking leave to pursue an interlocutory appeal.   In 
opposing that motion, plaintiff's counsel did not disclose to the Appellate Division judges 
to whom the motion was assigned either the contrary conclusion of law reached by the 
judge in the unreported Levine decision or the fact that an appeal from the final order in 
Levine was pending.   Rather, in his opposition brief, Collins reiterated that “nowhere has 
there been articulated in any reported decision in New Jersey a rule of law to the effect that 
in order for [a palimony] agreement to be enforceable, it is necessary that the parties live in 
the same residence and/or hold themselves out to be husband and wife.”   Counsel also 
again asserted that if the court held cohabitation to be an essential element of palimony, 
the court would “do so in the absence of any New Jersey precedent,” and that defendant's 
position “is not supported by any reported law․”  In August 2005, the Appellate Division 
denied defendant's motion for leave to appeal. 

In October 2005, the parties reached a settlement.   The record reflects that the Family 
Part judge participated in the negotiations that ultimately resulted in the settlement, and 
that at no time during that process did plaintiff's counsel advise the court or his adversary 
about the Levine case or the pending Levine appeal. 

Although the dispute between Brundage and defendant was settled, the terms were not 
recited on the record or reduced to writing.   However, the parties do not dispute that 
defendant agreed to pay plaintiff the sum of $175,000 by February 1, 2006, a date that was 
selected in order to give defendant time to arrange  for the sale of a business that would be 
the source of the funds for the settlement.   Prior to that date, counsel for the parties 
exchanged letters about the settlement and continued to discuss an issue, relating to 
responsibility for the payment of inheritance taxes on that sum, which previously had not 
been finalized.   When the February 1 deadline arrived, the deal to sell the business had 
not closed and defendant concluded that it could delay payment pending that sale by 
withholding signature on the draft of the written settlement agreement that had been sent 
by plaintiff's counsel.   As a result, defendant did not tender any part of the payment 
promised in the settlement by February 1, the agreed-upon date. 

D. 



On February 6, 2006, the Appellate Division published its decision in Levine, supra, holding 
that cohabitation is an essential element of a palimony action.  383 N.J.Super. at 1, 3, 890 
A.2d 354.   Upon learning about the Levine decision, defendant discovered that Collins 
had also represented that plaintiff and therefore promptly moved to rescind, terminate, or 
estop plaintiff from enforcing the settlement based on a theory of concealment of a 
material fact or anticipatory breach.   In analyzing that claim for relief, the same Family 
Part judge who had earlier presided over the matter and had participated in the settlement 
discussions began by considering the favored role that settlements play in our system of 
justice.   He recognized that our rules ordinarily require that settlement agreements be 
enforced, absent fraud or similar circumstances, and concluded that nothing in the record 
supported relief. 

In reaching that conclusion, the court reasoned that the unpublished Family Part decision 
in Levine would not have been binding precedent upon him and therefore that neither the 
existence of that decision nor the fact that there was a pending appeal of that decision was 
required to be disclosed.   The Family Part judge further concluded that both materiality 
and detrimental reliance  are elements of fraud that would need to be demonstrated to 
support setting aside the settlement, and that defendant was not entitled to relief because 
it had proven neither. 

Reasoning in the alternative, the Family Part judge concluded that even if Collins had 
perpetrated a fraud, there was no basis on which to attribute that act to his client as a 
matter of agency law and therefore no ground on which to set aside the settlement reached 
between the parties.   Suggesting as well that counsel for defendant bore some 
responsibility to keep abreast of matters of interest that are pending before the Appellate 
Division, the court found that defendant's counsel also played a role in the settlement by 
failing to be aware of the pendency of the Levine matter.   Finally, the court recognized that 
the factors that play a part in the decision of any litigant to settle are many and varied, and 
reasoned that there was no evidence that Collins's silence about the contrary position 
taken by the trial court in Levine had any direct relevance to the decision to settle in this 
case. 

E. 

The Appellate Division saw the matter differently and reversed.  Brundage v. Estate of 
Carambio, 394 N.J.Super. 292, 303, 926 A.2d 395 (App.Div.2007).   In its published 
decision, the court analyzed the dispute as being one of a lawyer's professional 
responsibility as it relates to candor to the tribunal.   As the Appellate Division put it, 
however, the issue on appeal was both a very narrow one, and one that was focused only 
on the attorney's duty to the appellate tribunal, namely 



whether a lawyer, in the context of opposing a motion for leave to appeal, has a duty to 
disclose the existence of a pending appeal in which the lawyer is counsel of record, when 
the pending appeal involves the identical legal issue the appellate tribunal is being asked to 
consider in the motion for leave to appeal. 

[Id. at 294, 926 A.2d 395.] 

Relying on the obligations imposed on attorneys by the Rules of Professional Conduct 
(RPCs ), the panel concluded that defendant would be entitled to relief if the existence of a 
pending appeal could be defined as a material fact.   Id. at 297, 926 A.2d 395.  Turning to 
that inquiry, the panel concluded that because the Case Information Statement (CIS) that 
must be filed in connection with an appeal, see R. 2:5-1(a), requires disclosure of existing 
similar appeals, and because the efficient administration of justice demands coordination 
of matters on appeal, public policy would have militated in favor of granting the motion for 
leave to appeal had the existence of the Levine appeal been disclosed.  Id. at 298-99, 926 
A.2d 395.   That being the case, the panel concluded that the existence of the Levine 
appeal was a material fact, thus creating an ethical duty for counsel to disclose it, which 
duty the panel concluded Collins violated.  Brundage, supra, 394 N.J.Super., at 299-300, 
926 A.2d 395. 

Turning to an analysis of the appropriate form of relief, the panel concluded that “an 
attorney is under a duty, when the proper administration of justice so requires, to disclose 
all pertinent and relevant facts to the court so that it may act fairly.”  Id. at 301, 926 A.2d 
395 (quoting In re Seelig, 180 N.J. 234, 248, 850 A.2d 477 (2004)).   The court then 
reasoned that plaintiff's counsel's silence directly impacted defendant.  Id. at 302-03, 926 
A.2d 395.   In the panel's view, if the Levine appeal had been disclosed, defendant might 
have awaited its outcome before agreeing to a settlement or might have used the pending 
appeal to its advantage in negotiating the settlement.  Ibid.  Because the panel believed 
that there was a strong possibility that the settlement would have been different, if the 
matter had settled at all, but for the nondisclosure of the Levine appeal, the court 
concluded that “fairness and sound public policy dictate that plaintiff be denied the fruits 
of her counsel's conduct.”  Id. at 303, 926 A.2d 395.   Therefore, the court set aside the 
settlement in order to “restore the essential elements of good faith and fair dealing, which 
are implicit parts of all contracts in this State.”  Ibid. 

We granted certification to consider these issues, 192 N.J. 597, 934 A.2d 639 (2007), and 
we thereafter granted leave to the New Jersey State Bar Association (NJSBA) to appear as 
amicus curiae.  Having carefully considered the issues raised in the appeal, we now 
reverse. 



II. 

Plaintiff argues that the appellate panel confused the disclosure obligations relevant to a 
motion for leave to appeal with those that pertain to an appeal as of right, pointing out that 
the CIS relied on by the panel plays no role in the former and is only filed as part of 
perfecting an appeal from a final order.   Second, she argues that the panel inappropriately 
imposed a duty on her to conform to the RPCs rather than recognizing that those duties 
bind her attorney, and thus converted the duty, if any, that her attorney had, into an 
independent obligation on her part.   In part, she argues that the panel both 
inappropriately penalized her solely because she happened to retain an attorney who had 
been involved in the Levine matter, creating, in the process, an entirely new class of 
conflicts of interest between counsel and client.   Third, she disputes the panel's analysis 
of the RPCs and the meaning of “material fact” as it relates to adverse decisions of other 
courts. Finally, plaintiff argues that even if her attorney had been required to disclose the 
existence of the Levine litigation, and failed to do so, and even if that failure violated the 
RPCs and was a material fact, nothing in the record supported the extraordinary relief of 
setting aside the settlement reached between the parties for reasons entirely unrelated to 
that fact. 

Defendant argues, on the contrary, that plaintiff has misperceived the reference by the 
appellate panel to the CIS, and that she has inappropriately focused on the incorrect RPC 
by relying on the duty of counsel to reveal contrary authority rather than the one that 
demands disclosure of material facts.   Defendant argues that had Collins revealed the 
existence of the Levine appeal, the panel that considered the motion for leave to appeal in 
this matter would likely have granted that interlocutory relief.   Further, defendant points 
out that Collins was not simply silent, but that he included in his original trial brief, which 
was part of the record  filed in connection with the motion for leave to appeal with the 
Appellate Division, an affirmative misstatement that “no New Jersey case” had held that 
cohabitation was a required element of the cause of action.   Arguing that it was entirely 
appropriate for the panel to base its decision about the RPC violation in part on the 
“efficient utilization of judicial resources,” defendant asserts that the panel correctly 
concluded that Collins violated his ethical obligations of candor to the tribunal here.   
Finally, defendant argues that because the settlement was based on Collins's failure to 
disclose the existence of the Levine matter, it simply cannot stand.   Regardless of whether 
counsel's failure amounted to fraud, mistake, or simply inequitable conduct, defendant 
asserts that it is conduct that cannot be permitted to support a settlement. 

The NJSBA contends that there is nothing in Collins's behavior that violated either the letter 
or the spirit of the applicable rules, asserting that his conduct as it relates to the matter 



falls well within the bounds of appropriate advocacy.   In support of that conclusion, the 
NJSBA urges this Court to interpret the conduct proscribed by the RPCs narrowly, 
suggesting that the Court limit the requirement of disclosure to facts that have “major 
significance,” or are “critically important to insuring fair and just judicial proceedings.”   
Moreover, the NJSBA argues that because the RPCs are disciplinary rules, they should be 
understood and applied in that specific context rather than broadly read as a means to 
accomplish case management goals.   Finally, the NJSBA urges this Court to reject the 
appellate panel's alternate condemnation of the behavior of this attorney as a “sharp 
practice,” arguing that the information Collins possessed about the Levine litigation was of 
such minimal importance throughout the proceedings that it did not need to be disclosed. 

III. 

This appeal requires us to consider not only an attorney's ethical obligations of candor to 
the tribunal, but the role to be played by our trial and appellate courts in matters before 
them  that are touched by an assertion that an attorney for a litigant has violated those 
rules.   This question is complicated because there is a delicate balance to be achieved 
between an attorney's ethical obligations of candor, and the appropriate mechanism in 
place for addressing a violation thereof, and a litigant's right to zealous representation by 
an attorney of his or her choosing.   It therefore requires us to consider the sources of law, 
ethics, and procedure that bear upon this issue, including the RPCs, the rules governing 
motions for leave to appeal, and our jurisprudence concerning the enforcement of 
settlement agreements. 

A. 

We begin with a brief analysis of the RPCs that have been the focus of this appeal.   Three 
subsections of RPC 3.3, entitled generally “Candor Toward the Tribunal,” that are relevant 
to our consideration of the issues, provide as follows: 

(a) A lawyer shall not knowingly: 

(1) make a false statement of material fact or law to a tribunal; 

․ 

(3) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the 
lawyer to be directly adverse to the position of the client and not disclosed by opposing 
counsel; 

․ 



(5) fail to disclose to the tribunal a material fact knowing that the omission is reasonably 
certain to mislead the tribunal, except that it shall not be a breach of this rule if the 
disclosure is protected by a recognized privilege or is otherwise prohibited by law. 

We turn, then, to our analysis of the meaning of each of these provisions as they relate to 
the issues before us. 

 It bears repeating that, as a general proposition, the prohibitions set forth in these RPCs 
are not limited to affirmative misstatements of fact or law by an attorney.   Indeed, we have 
recognized that, depending upon the circumstances, “silence can be no less a 
misrepresentation than words.”   Crispin v. Volkswagenwerk, A.G., 96 N.J. 336, 347, 476 
A.2d 250 (1984).   Therefore, our evaluation of the attorney's discharge of his or her 
obligation is not simply a matter of considering the affirmative  statements and 
misstatements of counsel.   Rather, if an attorney has an obligation to speak in order to 
comply with his or her duty of candor to the tribunal, then silence also may also be a 
violation of the RPC. 

As among the first two of the three subparts of RPC 3.3(a) that are relevant to this matter, 
only a few observations are appropriate.   First, subsection (a)(1) prohibits a lawyer from 
“mak[ing] a false statement of material fact or law to a tribunal․”  We have ordinarily 
interpreted the scope and application of subsection (a)(1) to relate to a false statement of 
fact that is directly relevant to the particular litigation, either a fact in issue or a fact relating 
to a matter of procedure or the progress of the matter.   See, e.g., In re Lewis, 138 N.J. 33, 
33, 647 A.2d 469 (1994) (imposing discipline on attorney who introduced false document 
into evidence);  In re Breen, 113 N.J. 522, 547-48, 552, 552 A.2d 105 (1989) (imposing 
discipline on attorney for making false statement about terms of lease and rent due and for 
misrepresentations about procedural posture of related matter);  Seacoast Builders Corp. 
v. Rutgers, 358 N.J.Super. 524, 549, 818 A.2d 455 (App.Div.2003) (imposing sanction on law 
firm for filing brief with inaccurate statements about assertions of attorney-client privilege).   
Although subsection (a)(1) also refers to a matter of law, because the only assertion is that 
the “matter of law” in question was the Levine decision, the complained-of behavior by this 
attorney falls more properly within (a)(3).   Because we do not consider the information 
that Collins knew, but that he did not reveal, to be a matter of fact or of law as we have 
understood and interpreted to be required for application of this subsection of the RPC, we 
need not consider this subsection further. 

Subsection (a)(3) speaks to a different issue, because it requires a lawyer to disclose court 
opinions and decisions that constitute “legal authority in the controlling jurisdiction,” even 
if that authority is directly contrary to the interest of the client being represented by the 
attorney.   The obligation to disclose case law, however, is limited somewhat by the impact 



of Rule 1:36-3, which  provides that “[n]o unpublished opinion shall constitute precedent 
or be binding upon any court.”   Even that limitation, however, is not unbounded, as an 
attorney who undertakes to rely on unpublished opinions that support his or her position 
must, in compliance with the duty of candor, also disclose contrary unpublished decisions 
known to the attorney as well.  R. 1:36-3.   Nevertheless, this Rule continues to define the 
demarcation line between opinions considered to be “binding” authority and other 
opinions, even though the latter, in many cases, are now readily available through the 
internet or through media outlets in printed format. 

As it relates to the duty of candor to the tribunal, however, the scope of RPC 3.3(a)(3) is 
further impacted because our courts have recognized that the decision of one trial court is 
not binding on another, see, e.g., State ex rel. R.M., 343 N.J.Super. 153, 156, 777 A.2d 1041 
(Ch.Div.2001) (declining to follow another trial court's ruling that tinted windows alone did 
not provide sufficient suspicion to justify motor vehicle stop), overruled in part on other 
grounds by State v. Cohen, 347 N.J.Super. 375, 381, 790 A.2d 202 (App.Div.2002);  State v. 
Martes, 266 N.J.Super. 117, 120, 628 A.2d 817 (Law Div.1993) (disagreeing with another trial 
court's determination that if a defendant intends only to joyride when entering a vehicle, 
then defendant cannot be convicted of burglary);  State v. Johnson, 203 N.J.Super. 436, 
438-41, 497 A.2d 242 (Law Div.1985) (declining to follow another trial court's decision that 
a pedal bicycle qualifies as a motor vehicle for driving while intoxicated purposes), nor, as a 
practical matter, is the decision of one appellate panel binding upon another panel of the 
Appellate Division, see In re Patterson, 382 N.J.Super. 366, 373, 889 A.2d 456 
(App.Div.2006) (departing from another appellate panel's decision that external physical 
force is required to establish eligibility for accidental disability benefits), rev'd on other 
grounds, Patterson v. Bd. of Trs., State Police Ret. Sys., 194 N.J. 29, 51, 942 A.2d 782 (2008); 
 David v. Gov't Employees Ins. Co., 360 N.J.Super. 127, 142, 821 A.2d 564 (App.Div.) 
(explaining that court was not bound by another appellate panel's decision, although 
nevertheless  following that decision), certif. denied, 178 N.J. 251, 837 A.2d 1094 (2003). 

Both because the Levine decision was unpublished, and because it was the decision of a 
trial court, it was not “legal authority in the controlling jurisdiction” that Collins was 
obligated to call to the attention of either the Family Part judge or the appellate panel.   
Indeed, the panel specifically recognized that the attorney had no such obligation imposed 
upon him by this subsection of the RPC.  Brundage, supra, 394 N.J.Super. at 295 n. 2, 926 
A.2d 395. 

B. 



The heart of the dispute, and the focus of the appellate panel's decision in this matter, is on 
RPC 3.3(a)(5), the third of the subsections that we have quoted.   It is, therefore, essential 
that we consider the scope and meaning of this part of the RPC in some detail. 

As one commentator has noted, RPC 3.3(a), in its current form, “bears little resemblance” 
to the ABA Model Rule on which it was initially based.   See Kevin H. Michels, New Jersey 
Attorney Ethics 674 (2008).   Not only did the language of the RPC depart from the Model 
Rule when it was initially adopted, but it has also been altered since that time.  Id. at 674-
75.   The Debevoise Committee, which was the progenitor of these rules, had 
“recommended the adoption of the original version of [the ABA] Model Rule 3.3(a) without 
change.”  Id. at 674 (citing Debevoise Committee Report, 112 N.J.L.J., July 28, 1983, supp. 
at 13);  see In re Seelig, supra, 180 N.J. at 246-47, 850 A.2d 477 (discussing history of 
adoption and amendment of RPC 3.3(a)(5)).   Following that recommended approach 
would have resulted in a rule that did not include any version of subsection (a)(5).   This 
Court, in adopting the RPCs, however, modified the proposal of the Debevoise Committee 
relating to RPC 3.3(a) in two respects, one of which resulted in the inclusion of subsection 
(a)(5).   Michels, supra, at 674.   As adopted, 

 subparagraph (a)(5) has been added, which provides that attorneys shall not fail to 
disclose material facts that are likely to mislead the tribunal if counsel were to remain 
silent.   This applies both to facts that are at issue in the case as well as facts relating to 
the management of the case.   An attorney has an obligation to be candid and act with 
good faith toward the tribunal. 

[Ibid. (quoting Comment to RPC 3.3, 114 N.J.L.J., July 19, 1984, supp. at 8-9).] 

In its initial articulation, therefore, RPC 3.3(a)(5) prohibited a knowing failure “to disclose to 
the tribunal a material fact with knowledge that the tribunal may tend to be misled by such 
failure.”  RPC 3.3(a)(5) (1984) (emphasis added).   The inclusion of this provision has been 
called a “radical departure” from the Model Rules, see Michels, supra, at 674, because it 
imposed a new obligation on counsel that could not be “easily reconciled with the 
attorney's role as an advocate.”  Ibid. 

The language of the RPC was immediately criticized for its breadth.   See ibid.;   Michael P. 
Ambrosio, The “New” New Jersey Rules of Professional Conduct, 11 Seton Hall Legis. J. 
121, 138 (1987) (commenting on RPC 3.3(a)(5) as illustrative of the Court's adoption of a 
policy striving for absolute truth in place of adversarial presentations).   Concerns about 
the scope of this RPC's “low threshold” for requiring an attorney to reveal information, and 
the impact that it would have on attorneys possessed of facts learned through client 
confidences in particular, led to a general reluctance to enforce it.   See Michels, supra, at 



674-75;  Leslie C. Levin, Testing the Radical Experiment:  A Study of Lawyer Response to 
Clients Who Intend to Harm Others, 47 Rutgers L.Rev. 81, 148 n. 303 (1994);  see also N.J. 
Advisory Comm. on Prof'l Ethics Opinion 643, 125 N.J.L.J. 1358 (May 24, 1990) (expressing 
reluctance to require disclosure under RPC 3.3(a)(5) of material fact learned through client 
confidence even if it might possibly mislead tribunal). 

Although much of the concern about this RPC was focused on the implicit requirement that 
an attorney disclose client confidences that would impact on a client's Fifth and Sixth 
Amendment rights in criminal proceedings, criticism of the broader implications of the RPC 
was not strictly limited to those matters.  Instead, this reluctance to require the disclosure 
of client confidences extended even to the realm of civil litigation, as to which no 
constitutional right of the client is impacted.   See Ambrosio, supra, at 139.   However, in 
spite of these criticisms, we have recognized that the RPC as adopted announced “a 
distinctive approach” to the concerns about the competing duties of all attorneys as 
between their obligations to their clients and their duty of candor to the tribunal.  In re 
Seelig, supra, 180 N.J. at 249, 850 A.2d 477.   As we have described it, our RPCs “shift the 
focus, in certain circumstances, from the client's interest to the legal system and the 
public interest.”  Ibid. 

In 2001, this Court created the Commission on the Rules of Professional Conduct (the 
Pollock Commission) as an ad hoc Commission, and appointed retired Justice Stewart G. 
Pollock to serve as its chair.   The Pollock Commission was charged with reviewing the 
RPCs in light of the then-recent work of the American Bar Association, much of the focus of 
which was on our ethical rules relating to the “appearance of impropriety” and the 
requirement that attorneys maintain a “bona fide office” in this State.   New Jersey 
Supreme Court Commission on the Rules of Professional Conduct, Final Report 1 
(Dec.2002) (hereinafter “Pollock Report ”).   As part of its general evaluation of the RPCs, 
the Pollock Commission engaged in a vigorous debate about RPC 3.3(a) in general and 
about RPC 3.3(a)(5) in particular.  Pollock Report, supra, at 12-13.   Although reporting that 
there was strong support for the elimination of RPC 3.3(a)(5), the Pollock Commission 
recommended in 2003 that it be retained without alteration.  Pollock Report, supra, at 13.   
Notwithstanding that recommendation, in 2004, this Court amended the language of this 
subsection of the RPC, raising the threshold from “tend to mislead” to the current language 
of the rule, “reasonably certain to mislead.”   Supreme Court of New Jersey, Administrative 
Determinations in Response to the Report and Recommendation of the Supreme Court 
Commission on the Rules of Professional Conduct 58 (Sept. 10, 2003). 

 The difference in the language adopted by this Court is significant for our evaluation of this 
matter, because virtually all of the published decisions relating to the duties imposed on 



attorneys by this RPC, and all of those relied on by the Appellate Division in its decision 
here, arose in the context of the duties imposed by the former version rather than the 
language adopted in 2004.   Our review, however, requires that we consider what Collins 
did, or failed to do, in light of the rule that actually was in effect at the time of the events in 
question. 

We have previously discussed the general duty imposed on lawyers pursuant to this RPC.   
See McKenney v. Jersey City Med. Ctr., 167 N.J. 359, 771 A.2d 1153 (2001).   We have 
explained that duty in broad terms, stating:  “Lawyers have an obligation of candor to each 
other and to the judicial system, which includes a duty of disclosure to the court and 
opposing counsel.”  Id. at 371, 771 A.2d 1153;  accord Kingsdorf v. Kingsdorf, 351 
N.J.Super. 144, 154, 797 A.2d 206 (App.Div.2002) (quoting Davin, L.L.C. v. Daham, 329 
N.J.Super. 54, 76, 746 A.2d 1034 (App.Div.2000) to explain that “An attorney is not merely a 
hired gun, but, rather, a professional required to act with candor and honesty.”). 

Most recently, we have explained the genesis of this subsection of the RPC, and the policy 
concerns that support it, in a disciplinary matter involving an attorney who knew that his 
client was facing indictment but failed to reveal that information to a municipal court judge 
who was addressing related municipal charges.   See In re Seelig, supra, 180 N.J. at 238-
40, 850 A.2d 477.   We concluded that the attorney's Sixth Amendment obligations to his 
client did not overcome his duty to disclose the pending indictable charges in an effort to 
secure a double jeopardy bar through the municipal court plea.   In particular, we noted 
that the RPCs forbid “misrepresentation as a permissible litigation tactic, even when 
carried out in the name of zealous representation.”  Id. at 250, 850 A.2d 477.   Moreover, 
we observed that RPC 3.3(a)(5) was intended to codify the notion that a failure to make a 
disclosure is, in some situations, the equivalent of an affirmative misrepresentation.  Id. at 
253, 850 A.2d 477;  see also In re Forrest, 158 N.J. 428, 434-35, 730 A.2d 340 (1999) (finding 
a violation of RPC 3.3(a)(5) when an attorney failed to disclose to the arbitrator that one of 
the litigants had died);  In re Turner, 83 N.J. 536, 539, 416 A.2d 894 (1980) ( “[P]artial 
disclosures may at times result in misrepresentations due to the nondisclosure of material 
facts.”).   We nevertheless declined to impose any disciplinary sanction on that attorney, in 
large part because we concluded that “the attorney acted in good faith and the issue raised 
[was] novel.”  In re Seelig, supra, 180 N.J. at 257, 850 A.2d 477.   Instead, we opted for the 
prospective application of our analysis and a strong warning to attorneys regarding what 
RPC 3.3 requires.  In re Seelig, supra, 180 N.J. at 257, 850 A.2d 477. 

C. 

Before we address the merits of the matter now before us, we are constrained to consider 
the procedural rules that relate to the particular way in which the appellate panel found 



that Collins fell short.   The panel concluded that Collins had no ethical obligation to call 
the Levine decision, or its procedural posture, to the attention of the Family Part judge.  
Brundage, supra, 394 N.J.Super. at 295 n. 2, 926 A.2d 395. Instead, the sole basis for the 
Appellate Division's conclusion that counsel had violated RPC 3.3(a)(5) was his failure to 
alert the appellate panel that ruled on the motion for leave to appeal to the existence of the 
pending Levine appeal.  Id. at 294, 926 A.2d 395.   The panel interpreted RPC 3.3(a)(5) to 
impose on him “an affirmative duty to inform the appellate panel considering the motion 
for leave to appeal of a pending appeal involving a material issue, that was substantially 
similar or related to a material issue raised in the motion for leave to appeal in which the 
attorney was involved.”  Ibid.  It found support for that duty in Rule 2:5-1(a), which requires 
disclosure of similar or related appeals in a party's CIS. 

We turn, then, to a review of the standards that govern motions for leave to appeal.   Under 
our rules, parties do not have a right  to appeal an interlocutory order.  In re Pa. R.R. Co., 34 
N.J.Super. 103, 107-08, 111 A.2d 509 (App.Div.1955), aff'd, 20 N.J. 398, 120 A.2d 94 (1956); 
 see R. 2:2-3.   Rather, leave to file an interlocutory appeal of a trial court's order is 
permitted only “in the interest of justice.”  R. 2:2-4.   A similar standard applies to this 
Court's review of interlocutory orders.   See R. 2:2-2(b) (providing that this Court may take 
appeals from interlocutory orders to “prevent irreparable injury”). 

 The rationale that supports this stringent standard may be found in our general policy 
against piecemeal review of trial-level proceedings.   See State v. Reldan, 100 N.J. 187, 
205, 495 A.2d 76 (1985).   As our Appellate Division has recognized, an interlocutory 
appeal is not appropriate to “correct minor injustices․”  Romano v. Maglio, 41 N.J.Super. 
561, 567, 125 A.2d 523 (App.Div.), certif. denied, 22 N.J. 574, 126 A.2d 910 (1956), cert. 
denied, 353 U.S. 923, 77 S.Ct. 682, 1 L.Ed.2d 720 (1957).   Rather, when leave is granted, it 
is because there is the possibility of “some grave damage or injustice” resulting from the 
trial court's order.  Id. at 568, 125 A.2d 523.   Alternatively, leave may be granted “where 
the appeal, if sustained, will terminate the litigation and thus very substantially conserve 
the time and expense of the litigants and the courts․”  Ibid.   As an example, leave to 
appeal may be appropriate if it will resolve a fundamental procedural issue and thereby 
prevent the court and the parties from embarking on an improper or unnecessary course of 
litigation.   See Dinizo v. Butler, 315 N.J.Super. 317, 319, 718 A.2d 251 (App.Div.1998).   
Regardless of the specific basis asserted, however, the moving party must establish, at a 
minimum, that the desired appeal has merit and that “justice calls for [an appellate 
court's] interference in the cause.”  Romano, supra, 41 N.J.Super. at 568, 125 A.2d 523. 

 The Appellate Division enjoys considerable discretion in determining whether the 
“interest of justice” standard has been satisfied and, as a result, whether to grant a motion 



for leave to file an interlocutory appeal.   See Edwards v. McBreen, 369  N.J.Super. 415, 
420, 849 A.2d 204 (App.Div.2004);  Bass ex rel. Will of Bass v. DeVink, 336 N.J.Super. 450, 
454, 765 A.2d 247 (App.Div.), certif. denied, 168 N.J. 292, 773 A.2d 1156 (2001).   The 
Appellate Division has, for example, granted review of interlocutory orders that actually or 
effectively dismiss a party's claims or defenses.   See, e.g., Fid. Union Bank v. Hyman, 214 
N.J.Super. 177, 179, 518 A.2d 764 (App.Div.1986);  Hamilton v. Letellier Constr. Co., 156 
N.J.Super. 336, 337, 383 A.2d 1168 (App.Div.1978).   It has also granted leave to review 
orders concerning novel questions of law, see, e.g., Arena v. Saphier, 201 N.J.Super. 79, 81, 
492 A.2d 1020 (App.Div.1985), matters relating to questions of privilege, see, e.g., Coyle v. 
Estate of Simon, 247 N.J.Super. 277, 280, 588 A.2d 1293 (App.Div.1991), and issues of 
constitutional magnitude, see, e.g., Bd. of Educ. v. Caffiero, 173 N.J.Super. 204, 206-08, 
413 A.2d 981 (App.Div.1980), aff'd, 86 N.J. 308, 431 A.2d 799 (1981).   Although the 
Appellate Division has also granted leave for review of orders denying certification of a 
class action, see, e.g., Lusky v. Capasso Bros., 118 N.J.Super. 369, 371, 287 A.2d 736 
(App.Div.), certif. denied, 60 N.J. 466, 291 A.2d 16 (1972), a trial judge's denial of an 
attorney's application to withdraw from representation, see, e.g., Jacobs v. Pendel, 98 
N.J.Super. 252, 254, 236 A.2d 888 (App.Div.1967), and has even intervened to resolve 
certain discovery disputes, see, e.g., Klimowich v. Klimowich, 86 N.J.Super. 449, 450, 207 
A.2d 200 (App.Div.1965), these circumstances have been rare.   In light of these standards, 
the power to grant leave is “exercised only sparingly․”  Reldan, supra, 100 N.J. at 205, 495 
A.2d 76. 

D. 

 Finally, it is significant to our evaluation of this appeal to recognize that the appellate 
panel's ultimate order effectively overturned a settlement entered into by the parties 
following the panel's denial of the motion for leave to appeal.   We address, then, the law 
governing settlements as it bears on our analysis.  “Generally, a settlement agreement is 
governed by principles of contract law.”  Thompson v. City of Atl. City, 190 N.J. 359, 379, 
921 A.2d 427 (2007).   Fundamental to our jurisprudence relating to settlements is the 
principle that “[t]he settlement of litigation ranks high in our public policy.”  Jannarone v. 
W.T. Co., 65 N.J.Super. 472, 476, 168 A.2d 72 (App.Div.), certif. denied, 35 N.J. 61, 171 A.2d 
147 (1961);  see Pascarella v. Bruck, 190 N.J.Super. 118, 125, 462 A.2d 186 (App.Div.) 
(quoting Jannarone, supra, 65 N.J.Super. at 476, 168 A.2d 72), certif. denied, 94 N.J. 600, 
468 A.2d 233 (1983). 

 Our strong policy of enforcing settlements is based upon “the notion that the parties to a 
dispute are in the best position to determine how to resolve a contested matter in a way 
which is least disadvantageous to everyone.”  Peskin v. Peskin, 271 N.J.Super. 261, 275, 



638 A.2d 849 (App.Div.) (quoting Dep't of Pub. Advocate v. N.J. Bd. of Pub. Util., 206 
N.J.Super. 523, 528, 503 A.2d 331 (App.Div.1985)), certif. denied, 137 N.J. 165, 644 A.2d 
613 (1994).   In furtherance of this policy, our courts “strain to give effect to the terms of a 
settlement wherever possible.”  Dep't of Pub. Advocate, supra, 206 N.J.Super. at 528, 503 
A.2d 331.   As we have held, settlements will usually be honored “absent compelling 
circumstances.”  Nolan v. Lee Ho, 120 N.J. 465, 472, 577 A.2d 143 (1990).   “An agreement 
to settle a lawsuit is a contract, which like all contracts, may be freely entered into and 
which a court, absent a demonstration of ‘fraud or other compelling circumstances,’ 
should honor and enforce as it does other contracts.”  Pascarella, supra, 190 N.J.Super. at 
124-25, 462 A.2d 186 (quoting Honeywell v. Bubb, 130 N.J.Super. 130, 136, 325 A.2d 832 
(App.Div.1974)).   However, “[i]f a settlement agreement is achieved through coercion, 
deception, fraud, undue pressure, or unseemly conduct, or if one party was not competent 
to voluntarily consent thereto, the settlement agreement must be set aside.”  Peskin, 
supra, 271 N.J.Super. at 276, 638 A.2d 849;  see also Nolan, supra, 120 N.J. at 472, 577 A.2d 
143. 

Part of our inquiry, therefore, must focus on whether the ethical violation of the attorney, if 
any, sufficed to support the decision of  the appellate panel to set aside the settlement of 
the litigation or whether that settlement was nevertheless entitled to be enforced in 
accordance with these principles. 

IV. 

We have long recognized that there is an inherent tension between an attorney's duty of 
candor to the tribunal and that same attorney's duty to be a zealous advocate for his or her 
client.   See In re Greenberg, 15 N.J. 132, 138, 104 A.2d 46 (1954).   Our RPCs have drawn 
a line that is the demarcation between conduct that is acceptable and that which is not.   
Conduct that falls on the wrong side of that line, even if well-intentioned, subjects the 
attorney to discipline and, in an appropriate case, calls for the imposition of sanctions in 
the case in which the behavior occurs. 

It is significant to our analysis of this matter to note that the overwhelming majority of 
decisions relating to our RPCs and their meaning are matters arising in the context of 
attorney discipline.   In those matters, the jurisdiction of this Court is plenary, N.J. Const. 
art. VI, § II, ¶ 3;  In re Greenberg, 155 N.J. 138, 152, 714 A.2d 243 (1998), cert. denied, 526 
U.S. 1132, 119 S.Ct. 1807, 143 L.Ed.2d 1011 (1999), and the punishment for the behavior 
that violates one or another of our rules governing attorneys' conduct falls directly on 
offending member of the bar.   In contrast, the number of situations in which the effect of 
an attorney's behavior has been considered outside of the context of our disciplinary 
system have been few, and with good reason.   This Court has been reluctant, and rightly 



so, to visit the offenses of the attorney on his or her innocent client, preferring to enforce 
our rules with punishment that instead affects only the offending attorney.  Kosmowski v. 
Atl. City Med. Ctr., 175 N.J. 568, 575-76, 818 A.2d 319 (2003). 

To be sure, we have encountered situations in which it is appropriate to permit reference to 
a violation, or a claimed violation, of the RPCs in a case in chief, but those have been 
relatively rare.   We have declined to create a new tort-based  cause of action against an 
attorney based on a claim by an adversary of an asserted violation of our RPCs, while 
permitting the introduction of that evidence to support an inference of a breach of that 
attorney's duty of care to the third party.   See Baxt v. Liloia, 155 N.J. 190, 199-200, 714 
A.2d 271 (1996).   Even there, the offending attorney was the focus of the extra-disciplinary 
sanction.   See id. at 210-11, 714 A.2d 271.   Similarly, our Appellate Division has imposed 
sanctions on a law firm for what it found to be the advocate's false assertions of facts.  
Seacoast Builders Corp., supra, 358 N.J.Super. at 549, 818 A.2d 455.   There, too, the 
court's order was directed to the attorney's law firm rather than to his client. 

We have traditionally, therefore, separated the unethical acts of the attorney from the 
cause of action of his or her client.   In doing so, we have not demonstrated tolerance for 
the bad acts of the attorney but have shown only our preference for penalizing an attorney 
through our disciplinary system, see generally Boston Univ. v. Univ. Med. & Dentistry of N.J., 
176 N.J. 141, 147, 820 A.2d 1230 (2003) (considering ethics implications separately from 
the underlying issues, but declining to refer matter to ethics authorities for imposition of 
discipline), rather than for visiting punishment upon an entirely innocent client for the 
attorney's acts.   In fact, we have reversed the decision of a trial court imposing the 
sanction of dismissal with prejudice based on an attorney's false assertion to the tribunal 
in preference for a sanction to be visited directly on the attorney rather than on the 
innocent client.  Kosmowski, supra, 175 N.J. at 575-76, 818 A.2d 319.   In light of all of 
these principles, we consider the facts and circumstances in the record on appeal, 
together with the specific basis on which the appellate panel found it appropriate to act. 

A. 

We begin with the observation that we have not in the past, and we do not now, approve of 
what have generally been referred to as “sharp practices,” which are tactics employed by 
some members of  the bar that are not explicitly unethical but nonetheless tread perilously 
close to the line of being unacceptable.   Our courts have long expressed a distaste for 
such practices, see, e.g., Rapczynski v. Eagle Inv. Co., 12 N.J. Misc. 801, 806, 175 A. 560 
(Ch. Ct.1934) (condemning act that “smacks of sharp practice and creates a bad taste”); 
 W. Ridgelawn Cemetery v. Jacobs, 108 N.J. Eg. 513, 516 (Ch. Ct.1931) (referring to “sharp 
practices” that courts “ought not ․ countenance, especially where it results in such 



apparent injustice”), and the modern counterparts to those practices are neither to be 
praised nor applauded.   See, e.g., Howard Vogel, The Terrible Bind of the Lawyer in the 
Modern World:  The Problem of Hope, the Question of Identity, and the Recovery of 
Meaning in the Practice of Law, 32 Seton Hall L.Rev. 152, 157-58 (2001) (describing despair-
induced decision by attorneys to engage in “Rambo” tactics);  Donna C. Chin et al., 
Symposium:  One Response to the Decline of Civility in the Legal Profession:  Teaching 
Professionalism in Legal Research and Writing, 51 Rutgers L.Rev. 889, 891-92 (1999) 
(suggesting that civility in writing can decrease lack of civility in litigation);  Robert N. Saylor, 
Rambo Litigation:  Why Hardball Tactics Don't Work, A.B.A.J., Mar. 1, 1988, at 79 
(describing increasing trend toward “hardball” or “Rambo” tactics in litigation). 

We have long participated, in cooperation with our federal counterparts and the NJSBA, in 
the New Jersey Commission on Professionalism in the Law, which has adopted the 
Principles of Professionalism to which we have subscribed.   Through that cooperative 
effort, we have supported programs for the bench and bar designed to celebrate and 
strengthen the noblest among us and encourage others to follow their lead.   That the 
RPCs allow conduct that falls short of our loftier aspirations does not require us to applaud 
or encourage anyone who seeks comfort in knowing that one practice or another is merely 
not prohibited.   Regardless of our view, however, of such behaviors, we first consider, as 
we must, whether this attorney's conduct actually violated any of the applicable RPCs and 
whether the sanction imposed by the appellate panel was appropriate. 

  In this matter, the appellate panel first concluded that nothing in the attorney's behavior 
violated any duty owed by him under the RPCs to the Family Part.   Recognizing that the 
unpublished trial level Levine decision was not binding on that judge, the panel reasoned 
that it was not “legal authority” that the attorney was required to disclose.   See RPC 
3.3(a)(3).   Applying like logic, the panel similarly concluded that neither the existence of 
the trial court decision, nor the pending appeal from that decision, constituted a matter of 
fact or law about which the attorney's failure to disclose was a misstatement.   See RPC 
3.3(a)(1). 

 We agree with each of these propositions;  the attorney's conduct simply did not violate 
either of these provisions of RPC 3.3(a).   As it relates to the attorney's duty of candor in the 
Family Part, the panel also found no violation of RPC 3.3(a)(5), even though one of the four 
statements in the brief in opposition to the motion to dismiss omitted the otherwise 
carefully placed qualifying language about “published” opinions and “precedent” and, as a 
result, was not completely truthful.   Although standing alone, that unqualified assertion 
could fairly be characterized as a misstatement, seen in the context of the entire brief, and 
of the record as a whole, we consider it to have been an unintentional oversight. 



In part, we reach this conclusion because we cannot say that the attorney, in failing to 
disclose the existence of the Levine decision or its pending appeal, knew “that the 
omission [was] reasonably certain to mislead the tribunal.”  RPC 3.3(a)(5).   Although we 
do not intend to suggest that, when this Court revised the language of this RPC to elevate 
the threshold from “may tend to mislead” to its current language, we meant to cloak 
carefully shaded, cleverly worded briefs that reveal the “truth” while disguising the “whole 
truth,” we recognize, as we must, that the threshold imposed by the RPC was altered.   
Applying that RPC to this attorney's effort at careful wording to avoid disclosing the Levine 
decision when he opposed the motion to dismiss, we cannot conclude that there was a 
“reasonabl[e] certain[ty]” that the  Family Part judge would be misled.   To be sure, taken 
together the one misstatement and the repeated, strident phrasing, come perilously close 
to an intention to mislead the Family Part judge;  it is that orchestrated behavior we have 
found sufficiently troubling to be criticized.   Nevertheless, there is no suggestion that the 
Family Part judge actually was misled.   There is a record created before that judge, in 
connection with the motion to set aside the settlement, and it contains no support for the 
proposition that, had he been aware of the existence of the Levine matter, it would have 
had any impact on his decision on the merits of the motion to dismiss. 

In its evaluation, the appellate panel did not focus, however, on the conduct of the attorney 
as it related to the Family Part, looking instead only to his conduct in connection with the 
motion for leave to appeal.   In evaluating that conduct, and in finding a violation of the 
RPC that became the springboard for its decision to set aside the settlement, the panel 
found support for its conclusion in the disciplinary decisions of this Court and in Rule 2:5-
l(a).   Our analysis, however, of those bases for the panel's decision, leads us to a different 
result. 

First, our disciplinary decisions, by and large, rely on the earlier, “may tend to mislead” 
version of RPC 3.3(a)(5), rather than the “reasonably certain to mislead” standard now 
embodied in that RPC.   As our analysis of the meaning of that language in the context of 
the attorney's obligation of candor to the Family Part reveals, the difference is significant. 

 Second, when we consider whether Collins had an obligation, consistent with the RPC, 
to reveal the existence of the then-pending Levine appeal to the appellate panel that was 
considering the motion for leave to appeal, we must conclude that he did not.   And, when 
we evaluate whether his failure to do so was “reasonably certain to mislead” the appellate 
judges considering that motion, we must conclude that it did not.   We reach these 
conclusions for several reasons.   To begin with, the Rule requiring preparation and filing of 
a CIS in connection with an appeal does  not apply to a motion for leave to appeal but only 
relates to an attorney's obligation in perfecting an appeal.   See R. 2:5-1(a).   Although an 



attorney seeking leave to appeal might well find it helpful to that effort if he or she can point 
to the existence of a similar, pending appeal, nothing in the Rules requires an attorney to 
reveal that information as part of a motion for leave to appeal or in a brief opposing another 
attorney's motion for leave to appeal.   By the same token, although the appellate panel 
believed that information relating to other, similar appeals, was already required to be 
disclosed by way of a CIS even in connection with a motion for leave to appeal, much of the 
information that the CIS reveals would not be relevant in the context of a motion for leave 
to appeal.   Nevertheless, further consideration by the Presiding Judge for Administration 
of the Appellate Division about creation of a suitable mechanism for disclosure of this 
information in the future, or about an appropriate proposed amendment to our Rules to 
effect this goal might be well advised. 

However, in the absence of such a requirement, the suggestion that Collins had a duty to 
reveal this information rests on the implicit assumption that, had he done so, the appellate 
panel would have granted the motion for leave to appeal.   As we have explained, the 
standards governing grants of interlocutory review are stringent, see Reldan, supra, 100 
N.J. at 205, 495 A.2d 76, and that leave is sparingly granted, see Romano, supra, 41 
N.J.Super. at 567-68, 125 A.2d 523.   Our appellate courts do not routinely grant leave to 
appeal nor do our rules contemplate a system in which interlocutory appeals function as a 
mechanism that will merely promote efficiency in the administration of justice.   On the 
contrary, our system recognizes that there will be different decisions as to novel issues of 
law reached by our trial judges, and that these decisions will be considered by our 
Appellate Division in the ordinary course.   Our system of justice does not contemplate the 
accumulation of all matters raising a novel issue of law into a single appeal nor does it 
suggest that it is appropriate, in effect, to impose a moratorium on our trial judges once a 
single judge's decision on an issue has become the subject of an appeal. 

  Seen in this light, there is nothing in the record that suggests that knowledge of the 
existence of the Levine appeal would have vaulted the otherwise unexceptional motion for 
leave to appeal over the “interest of justice” threshold into the realm of a motion that would 
have been granted.   Nothing in the record suggests that the panel considering this motion 
would have found this pending issue so novel or so compelling that it would have elected to 
cumulate it with the Levine matter instead of leaving it pending in the Family Part for 
resolution by trial or by settlement.   In the absence of a conclusion that knowledge of the 
Levine appeal would likely have had such an impact on the motion, we cannot conclude 
that the attorney's election to carefully word his brief so as to sidestep revealing it actually 
violated RPC 3.3(a)(5). 



We reach a conclusion contrary to that of the appellate panel for an additional, entirely 
separate, reason.   The panel, having concluded that the attorney's conduct fell short of 
what the RPC required, but recognizing that it was not empowered to impose discipline, 
determined to impose a sanction instead.   The sanction that it chose was an order setting 
aside the settlement reached by the parties after the denial of the motion for leave to 
appeal.   In deciding to impose that sanction, the panel reasoned that knowledge of the 
existence of the Levine appeal might have altered the decision of defendant to settle or 
might have affected the terms of the settlement.   The panel concluded that “fairness and 
sound public policy” demanded that the plaintiff be deprived of the fruits of that 
settlement. 

 Again, our analysis directs us to adopt a different course.   First and foremost, applying 
our ordinary rules regarding settlements and their enforcement, see Nolan, supra, 120 N.J. 
at 472, 577 A.2d 143;  Pascarella, supra, 190 N.J.Super. at 124-25, 462 A.2d 186, there is no 
evidence that demands that the settlement be set aside.   Plaintiff herself had no 
knowledge about the pending appeal, and although the duty of good faith and fair dealing 
applies to settlements as it does to any other contract, see  Sons of Thunder, Inc. v. Borden, 
148 N.J. 396, 420, 690 A.2d 575 (1997), we cannot say that this duty requires either side in 
negotiations to reveal any and all information that might help the adversary and hurt his or 
her own client.   Rather, we have found an obligation requiring candor between adversary 
counsel on more limited grounds, and arising from the dictates of RPC 3.4, in 
circumstances that do not apply, and were not considered, here.   See, e.g., McKenney, 
supra, 167 N.J. at 371, 771 A.2d 1153 (citing Kernan v. One Washington Park Urban 
Renewal Assocs., 154 N.J. 437, 461-67, 713 A.2d 411 (1998) (Pollock, J., concurring));  cf.  
Liguori v. Elmann, 191 N.J. 527, 551, 924 A.2d 556 (2007).   Moreover, the Family Part judge 
who denied the motion to set the settlement aside found, as a matter of fact, that 
defendant had not carried its burden of demonstrating that the settlement would not have 
been reached or would have been materially different.   That finding was entitled to 
deference, see Rova Farms Resort, Inc. v. Investors Ins. Co., 65 N.J. 474, 484, 323 A.2d 495 
(1974), and nothing in the attorney's contrary assertion in his certification on appeal 
overcame it.   Indeed, such an assertion of fact, not within the knowledge of the affiant, is 
insufficient to prove the factual matter asserted.   See, e.g., Jameson v. Great Atl. & Pac. 
Tea Co., 363 N.J.Super. 419, 427, 833 A.2d 626 (App.Div.2003), certif. denied, 179 N.J. 309, 
845 A.2d 134 (2004);  Venner v. Allstate, 306 N.J.Super. 106, 111, 703 A.2d 330 
(App.Div.1997);  Cafferata v. Peyser, 251 N.J.Super. 256, 263-64, 597 A.2d 1101 
(App.Div.1991);  Murray v. Allstate Ins. Co., 209 N.J.Super. 163, 169, 507 A.2d 247 
(App.Div.1986). 



 More to the point, however, in deciding to set aside the settlement, the panel opted to 
penalize the offending attorney's client rather than to impose a sanction on the attorney 
directly.   That choice was explicitly based on the panel's entirely correct recognition that it 
lacked the power to discipline the attorney.   Discipline of attorneys is a matter left to this 
Court and to the separate bodies that we have authorized to assist us in that endeavor.   
We cannot escape that in these circumstances, the  panel attempted to punish the client 
only because it found the attorney's behavior offensive.   Attempting to enforce the RPCs 
through imposition of sanctions on a client, however, is simply outside of the role of the 
trial and appellate courts;  they are not free to impose their own notions of discipline in 
place of our plenary authority. 

Clearly, the trial and appellate courts have the power to impose sanctions on attorneys; 
 they have the inherent power to do so as a means to enforce our ordinary rules of practice 
and discovery.   See, e.g., R. 1:2-4 (sanctions for failure to appear and file conforming 
motions and briefs);  R. 1:4-8 (sanctions for frivolous litigation);  R. 4:23-1 to -5 (discovery 
sanctions);  Abtrax Pharm., Inc. v. Elkins-Sinn, Inc., 139 N.J. 499, 513, 655 A.2d 1368 (1995) 
(recognizing inherent power of courts to punish discovery violations);  Triffin v. Automatic 
Data Processing, Inc., 394 N.J.Super. 237, 251-53, 926 A.2d 362 (App.Div.2007) (recognizing 
power of courts to remedy fraud on the court).   Just as plainly, our trial and appellate 
courts are empowered to utilize their contempt power in appropriate circumstances.   See 
R. 1:10-1. 

 Notwithstanding those considerable powers, the trial courts must be careful not to use 
the sanction power in circumstances when the contempt mechanisms are the appropriate 
remedy.   See Wolfe v. Malberg, 334 N.J.Super. 630, 636-37, 760 A.2d 812 (App.Div.2000) 
(imposing limitations on sanction power if procedures for contempt should have been 
implicated);  In re Duane, Morris & Heckscher LLP, 315 N.J.Super. 304, 316-17, 718 A.2d 244 
(App.Div.1998) (setting aside monetary sanction where contempt proceeding should have 
been utilized).   Similarly, our trial and appellate courts may not use those powers to 
address behavior that should be considered in the context of our disciplinary rules.   Nor 
should they ordinarily visit their sanctions on the entirely innocent client of the attorney 
deserving of reproach. 

The circumstances in which a sanction is appropriate in place of discipline have been 
exceedingly rare, see Baxt, supra, 155 N.J. at 199-200, 714 A.2d 271;  Seacoast Builders 
Corp., supra, 358  N.J.Super. at 549, 818 A.2d 455, and we have never endorsed the use of a 
sanction to be visited on the client as a means to discipline that client's attorney.   More 
importantly, we cannot agree that it was appropriate to punish this client for her attorney's 



conduct because that conduct, although perhaps troublingly sharp, nonetheless did not 
violate any of our ethical proscriptions. 

B. 

 This matter serves as an unfortunate example of an attorney hoping to gain an advantage 
for his client by withholding or by carefully shading the truth about facts he, but neither his 
adversary nor the court, knew.   The question is what, if any, remedy there is to be afforded 
in the context of the motion to set aside the settlement or the appeal from the trial court's 
denial of that application for relief. 

First, Collins knew that the Levine decision at the trial level was not in his favor and he also 
knew that an appeal as of right was then pending.   We accept as true that his adversary 
did not know and could not have known what Collins knew because the trial level decision 
was not published and, although it was a matter of first impression, it apparently had not 
been reported in the popular press or in any publications relied on by members of the bar.   
Nor, for that matter, could the adversary have learned about the substance of the pending 
appeal, because there was no searchable database for unreported opinions available at 
the time.   Indeed, even the Appellate Division judges to whom the motion for leave to 
appeal was assigned were not aware that the key question in the matter was then pending 
before an appellate panel.   The question, then, is whether Collins had a duty to reveal the 
outcome or status of the Levine matter to his adversary, to the trial court that considered 
his opposition to the motion to dismiss, or to the appellate panel that considered the 
motion for leave to appeal.   Simply put, although we view Collins's behavior as a rather 
carefully orchestrated effort not entitled to our praise or our  encouragement, we cannot 
conclude that it called for the remedy imposed by the appellate panel. 

We reach this conclusion for several policy based considerations as well.   First, if we were 
to conclude that an attorney has an affirmative duty to advise his adversary or the court of 
every unpublished adverse ruling against him, we would create a system in which a single 
adverse ruling would be the death knell to the losing advocate's practice.   And it would be 
so even if the first adverse ruling eventually were overturned by the appellate panel or by 
this Court.   Such a system would result in a virtual quagmire of attorneys being unable to 
represent the legitimate interests of their clients in any meaningful sense.   It would not, in 
the end, advance the cause of justice because the first decision on any issue is not 
necessarily the correct one;  the first court to speak is just as likely to be incorrect in novel 
or unusual matters of first impression as it is to be correct. 

Second, if we were to agree that the panel's response to this attorney's behavior is 
appropriate, we would necessarily be concluding that each time a decision on a new issue 



is made at the trial level and is pursued on appeal, all similar issues must await that 
outcome.   The appellate panel here apparently concluded that, if Collins had revealed, in 
the papers opposing his adversary's motion for leave to appeal, that the matter was then 
pending in another appeal, the motion for leave would have been granted.   Yet, nowhere in 
our rules is there a suggestion that the existence of a pending matter, that raises the same 
issue, provides an adequate ground for a motion for leave to appeal.   Nor would this be 
preferable to the current system of justice in which different trial level judges address 
issues, each bringing his or her own views and analysis to the process, and continuing until 
the Appellate Division or this Court has spoken in a manner that settles the issue.   The 
implicit suggestion of the appellate panel here is that once the first court, published or not, 
has spoken, the issue is ended, at least as far as the attorneys who have the luck or 
misfortune to know about it are concerned. 

 Third, we must also recognize that parties enter into settlements for many reasons.   
Courts routinely enforce those settlements even in the face of changed minds or changes 
in the law that would otherwise govern the substance of the matter.   Absent a 
demonstration that a settlement was procured by fraud or some similarly compelling 
reason, we have long been reluctant to set it aside.   More to the point, we routinely rely on 
the trial court judge to decide whether a particular settlement should be enforced or set 
aside.   The Family Part judge considered the arguments of counsel about the facts that 
Collins knew and his adversary did not.   That judge concluded that whatever might be said 
about Collins and his behavior, it did not amount to fraud.   Because of its own view that 
the behavior was worthy of opprobrium, the appellate panel overlooked its usual deference 
to that decision-maker and relied on the assertion of defendant's attorney about whether 
the parties would have settled had the existence of the Levine appeal been known.   In 
accepting as true the assertion that this fact, alone in the complex matrix of factors that 
made up the settlement in this matter, would have motivated defendant not to settle at all, 
the panel effectively made a better agreement for one party than the one in which it 
engaged. 

Finally, we reach this result for a reason perhaps unique to this particular matter.   In the 
final analysis, the Levine opinion has proven to be the incorrect one and this Court has now 
spoken on the question conclusively and in accordance with the view that the trial court in 
this case expressed.   See Devaney v. L'Esperance, 195 N.J. 247, 949 A.2d 743 (2008) 
(concluding that cohabitation is an important, but not necessary, factor in a palimony 
cause of action).   Although that might be nothing more than a lucky break for Collins and 
his client, overturning this particular settlement would serve no purpose, because the law 
as inaccurately perceived by defendant at the time of the settlement, has proven to be the 
correct interpretation. 



In short, sharp practices and “playing fast and loose” with the rules that govern our 
profession are behaviors entitled to our  stern condemnation.   When such behavior 
amounts to a violation of the RPCs, it calls for disciplinary sanctions on an attorney, and, in 
an appropriate case, might call for sanctions on an attorney other than the imposition of 
discipline itself.   In the end, however, the penalty to be imposed should, in fairness to our 
adversarial system, be visited on the attorney and not on the client.   By imposing a penalty 
on a client, which the panel intended to be an act of discipline, the panel erred. 

V. 

The judgment of the Appellate Division is reversed and the order of the Family Part 
enforcing the settlement is reinstated. 

I agree with the majority that plaintiff's attorney did not violate our court rules or our Rules 
of Professional Conduct (RPCs) by not disclosing to the Family Part judge and his adversary 
the unreported trial court decision in Levine v. Konvitz.   I agree with the majority that 
plaintiff's attorney did not violate our court rules or our RPCs by not disclosing to the 
Appellate Division that Levine v. Konvitz was on direct appeal at the time defendant filed 
the motion for leave to appeal.   I agree with the majority that the settlement in this case 
should not be disturbed. 

I cannot agree, however, that plaintiff's attorney deserves to be publicly castigated by this 
Court because, in compliance with our court rules and the RPCs, he did not disclose 
knowledge about an unpublished trial court decision that would have been harmful to his 
client's case.   Plaintiff's attorney has a duty of zealous advocacy on behalf of his client 
within the acceptable bounds of professional behavior.   See State ex rel. S.G., 175 N.J. 
132, 138, 814 A.2d 612 (2003) (discussing attorney's “ ‘duty of loyalty to his or her clients' ” 
(quoting In re Opinion No. 653 of the Advisory Comm. on Prof'l Ethics, 132 N.J. 124, 129, 
623 A.2d 241 (1993))).   Indeed, RPC 1.3 commands that “[a] lawyer shall act with 
reasonable diligence ․ in representing a client.”   I cannot imagine that any  client would 
believe that her attorney acted with “reasonable diligence” if that attorney-without any 
legal or ethical obligation-handed over information to the adversary that undermined the 
client's case. 

If an attorney, who protects the interests of his client within the bounds of our codified 
rules of professional conduct, is to be condemned for “ ‘playing fast and loose’ with the 
rules” and for engaging in “sharp practices” and behavior “worthy of reproach,” ante at 613, 
951 A.2d at 969, then we owe it to the bar to set forth precisely what he did to merit this 
judicial pillory.   If the majority believes that, in the future, attorneys should be required to 
disclose to their adversaries and the court their knowledge of unpublished trial court 



decisions that are inconsistent with their clients' positions, then it should say so, and the 
bar can act accordingly. 

However close plaintiff's attorney came to the line separating professional from 
unprofessional conduct, he did not cross the line demarcated by our court rules and RPCs.   
I do not encourage attorneys to dance close to that line.   Nevertheless, plaintiff's attorney 
should not be publicly rebuked when, by the majority's own account, he did not violate the 
rules of court and professional conduct, and abided by his duty of loyalty to his client, but 
yet crossed the line of some unwritten code of behavior to which the majority subscribes. 

Otherwise, I respectfully concur with the well-reasoned opinion of the majority. 

Justice HOENS delivered the opinion of the Court. 
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PACE LAW REVIEW

Volume 19 Spring 1999 Number 3

Lecture

Professional Responsibility in Appellate
Practice: A View From the Bench

Honorable Roger J. Miner*

During my thirteen years of service as a United States
Court of Appeals Judge, I have witnessed a general deteriora-
tion in the quality of appellate advocacy. This deterioration has
been accompanied by, and is in large part attributable to, a de-
cline in the attention paid to the rules of ethical conduct gov-
erning appellate practice. It is my intention in this Lecture to
identify the rules of professional responsibility that have been
most disregarded by the appellate bar in recent years, to de-
scribe how these rules have been violated, and to suggest meth-
ods that would encourage and enforce adherence to ethical
standards in appellate practice. My discussion of these matters
will center on the duty of professional competence and the role
of appellate judges in overseeing compliance by the Bar with
the governing ethical standards. I shall also argue for an exten-
sion of certain of these standards.

* Senior Judge, United States Court of Appeals for the Second Circuit; Ad-
junct Professor of Law, Albany Law School.
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What follows, of course, are my own thoughts and observa-
tions. I have not sought the concurrence of any of my colleagues
or any other appellate judges. Also, my references to the Code
of Professional Responsibility will be to the Code adopted by the
four New York Appellate Divisions and presently in force in this
state.' The local rules of my court, which hears appeals from all
the United States District Courts in New York, Connecticut and
Vermont and reviews certain administrative rulings, establish
a disciplinary committee. The committee is charged to deal
with misconduct "in respect to any professional matter before
this court that allegedly violates the rules of professional con-
duct or responsibility in effect in the state or other jurisdiction
where the attorney maintains his or her principal office." 2 I

must confess that as Chairman of our Rules Committee I was
partially responsible for this multilateral concept of an ethical
code. I am happy to note, however, that the Judicial Conference
of the United States is considering rules of attorney conduct
that would apply to all the federal courts in the nation.3 In any
event, I think that the New York Rules are representative
enough for my purposes here.

Ethical considerations first come into play for the appellate
lawyer in the decision on whether to undertake representation
on appeal. This is often a difficult question for the attorney.
The Code prohibits unwarranted appeals, 4 and frivolous ap-
peals are sanctionable under the Federal Rules of Appellate
Procedure.5 On the other hand, the Code requires diligent and
zealous prosecution of arguably meritorious appeals. 6 My own
view on this issue is that far too many frivolous appeals and far
too many non-meritorious issues are presented to appellate
tribunals.

1. See N.Y. CODE OF PROFESSIONAL RESPONSIBILITY, N.Y. COMP. CODES R. &
REGS. tit. 22, § 1200, introduction (1992) [hereinafter N.Y. CODE OF PROFESSIONAL

RESPONSIBILITY].

2. 2D CIR. R. 46(h)(2).
3. See Hal R. Leiberman & Ronald C. Minkoff, Federal Judicial Conference

Considers New Rules of Attorney Conduct, N.Y. L. J., Oct. 14, 1998, at 1, 6.
4. See N.Y. CODE OF PROFESSIONAL RESPONSIBILITY DR 7-102(A)(2).
5. See FED. R. ApP. P. 38.
6. See N.Y. CODE OF PROFESSIONAL RESPONSIBILITY Canon 7.
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A VIEW FROM THE BENCH

An examination of the volume of Anders7 briefs filings sup-
ports my view. It will be recalled that in Anders v. California
the Supreme Court recognized that, in appropriate circum-
stances, assigned counsel for indigent appellants in criminal
cases may withdraw from representation. Certain require-
ments were established in connection with the withdrawal pro-
cess: counsel must conduct a conscientious examination leading
to his or her opinion that the case is wholly frivolous; the re-
quest to withdraw must be accompanied by a brief that refers to
any arguable basis for appeal in the record; and the appellate
court itself must determine that there are no issues worthy of
appeal.8

Of the 850 criminal appeals filed in the Second Circuit
Court of Appeals in 1997,9 eighty-two were accompanied by An-
ders briefs. 10 A few of these applications were rejected by the
court, as they are each year." These rejections have resulted in
some cases in the denial of legal fees for the authors of the defi-
cient briefs and the appointment of substitute counsel.' 2 How-
ever, the Anders applications are granted in the vast majority of
cases, leading to summary affirmance of convictions in criminal
appeals totally without merit.' 3

If appointed counsel for indigent appellants presenting An-
ders briefs and the appellate courts that examine these briefs
can undertake searching examinations of the record and find no
basis for appeal in a substantial number of cases, how many
meritless appeals must there be in civil and criminal cases in
which appellants are represented by retained counsel? From
where I sit, the answer is "plenty," and this is to say nothing of
the criminal appeals presented by court-appointed attorneys
who should have filed Anders briefs but did not. Pressing ap-

7. Anders v. California, 386 U.S. 738 (1967).
8. See id. at 744.
9. 1997 2D CIR. ANN. REP. Table 1 (for year ending September 30, 1997).
10. See Memorandum from Eileen Shapiro, Senior Staff Attorney, United

States Court of Appeals for the Second Circuit, to Judge Roger J. Miner 2 (October
16, 1998) (on file with author).

11. See Deborah Pines, Court Denies Payment To Lawyer Filing Sloppy Briefs,
N.Y. L. J., May 18, 1993, at 1.

12. See, e.g., United States v. Zuluaga, 981 F.2d 74, 75 (2d Cir. 1992) (per
curiam).

13. See Deborah Pines, Circuit Sees Rise in Volume of Anders Briefs, N.Y. L.
J., Oct. 8, 1992, at 1.
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peals that have no merit in these times of limited appellate
court resources and burgeoning caseloads is especially irrespon-
sible, for it delays the disposition of meritorious cases and
issues.

Why do attorneys go forward with appeals they know they
cannot win? I can suggest several reasons, none of which con-
tributes to the good reputation of the legal profession. Some at-
torneys pursue these appeals out of the desire to demonstrate to
the client that they are willing to fight to the end; some fear
that another lawyer may take the case on appeal if they do not
and the client thereby will be lost; some think it is necessary to
appeal in order to avoid malpractice claims or, in criminal
cases, to be accused of ineffective assistance; some are guided
solely by their client's wishes; and some, most unfortunately,
are interested only in the billable hours involved.

The Code prohibition against advancing claims unwar-
ranted under existing law carries exceptions for claims that
"can be supported by good faith argument(s) for an extension,
modification, or reversal of existing law."1 4 The exception is an
important one. Without it, Brown v. Board of Education15

would never have been brought to the Supreme Court. We
must take care, however, not to let the exception swallow the
rule, especially in cases where a change in existing law might
diminish individual rights. I am particularly concerned in this
respect with some public prosecutors and government lawyers
who have a tendency to "push the envelope." We are all aware
of the special duty of prosecutors to protect the innocent 16 but
sometimes the ethical duty of zealousness turns into
overzealousness and thus overcomes considerations of duties to
the adversary, to the court and to the public. When I was a trial
judge, it was my custom to conclude my instructions to the jury
in criminal cases with this well-known aphorism: "Ladies and
Gentlemen, the question here is not whether the government
wins or loses in this case. The government always wins when
justice is done." Very often in our pre-charge conferences, the
prosecuting attorneys would say: "Judge, do you really have to
give that one?" Sometimes, the prosecutor's desire to win

14. N.Y. CODE OF PROFESSIONAL RESPONSIBILITY DR 7-102(A)(2).
15. 347 U.S. 483 (1954).
16. See N.Y. CODE OF PROFESSIONAL RESPONSIBILITY DR 7-102(A)(2).
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A VIEW FROM THE BENCH

causes him or her to lose sight of the need to see that justice is
done.

I think that the Code of Professional Responsibility should
be taken beyond its present wishy-washy admonition and
should specifically caution government lawyers to exercise espe-
cial care when arguing for the elimination of an established
right. I think that the prosecution of appeals that seek to over-
turn long-standing privileges that the citizenry has come to
know, cherish and rely upon should be characterized and con-
demned as overzealousness. To seek to shift an appellate court
into activist mode for the purpose of shattering well-grounded
precedent without a particularly compelling reason is to ignore
the special concern that prosecutors must have to see that jus-
tice is done and the rights of the public protected.

In a celebrated case, the Supreme Court recently was called
upon to decide whether the attorney-client privilege survives
the death of the client. 17 The decision was one of several neces-
sitated by the activities of the Independent Counsel appointed
to investigate various matters involving the President of the
United States. This case arose out of an investigation of the
dismissal of employees from the White House Travel Office.
Deputy White House Counsel Vincent Foster consulted with an
attorney in private practice, James Hamilton, in regard to the
investigation. Hamilton took several pages of notes during a 2-
hour meeting with Foster and marked them "Privileged." Fos-
ter committed suicide nine days later, and the notes taken by
Hamilton were the subject of a grand jury subpoena issued at
the instance of the Independent Counsel. A motion brought by
Hamilton and his law firm to quash that subpoena ultimately
brought the issue of survival of the attorney-client privilege to
the Supreme Court. The district court quashed the subpoena,
the Independent Counsel appealed, the Circuit reversed,' 8 certi-
orari was granted, 19 and the Supreme Court reversed the Cir-
cuit court.

According to Rule 501 of the Federal Rules of Evidence, the
scope of any privilege is to be determined by "the principles of
the common law.., as interpreted by the courts... in the light

17. See Swidler & Berlin v. United States, 118 S. Ct. 2081 (1998).
18. See In re Sealed Case, 124 F.3d 230 (D.C. Cir. 1997).
19. See Swidler & Berlin v. United States, 118 S. Ct. 1358 (1998).
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of reason and experience." The Court had no difficulty in find-
ing that

[t]he great body of... caselaw supports, either by holding or
considered dicta, the position that the privilege does survive in a
case such as the present one. Given the language of Rule 501, at
the very least the burden is on the Independent Counsel to show
that "reason and experience" require a departure from this rule. 20

Of course, the Independent Counsel made no such showing,
contending only that the attorney-client privilege should not ap-
ply in any case where the client is deceased and the information
sought is somehow relevant to a criminal proceeding. No par-
ticularized need was demonstrated, and no special circum-
stances were described. Indeed, no effort was made to justify
this incursion into the entrenched privilege of attorney-client
communication. There certainly was no presentation regarding
reason and experience as justification for departure from the es-
tablished common law principle. The Supreme Court articu-
lated that principle as follows: "It has been generally, if not
universally, accepted, for well over a century, that the attorney-
client privilege survives the death of the client in a case such as
this."21

The only support that the Independent Counsel could mus-
ter for his argument was scholarly criticism and the testamen-
tary exception. In rejecting the views of the scholarly critics,
the Court noted that "even these critics clearly recognize that
established law supports the continuation of the privilege and
that a contrary rule would be a modification of common law."22

My own general view of scholarly criticism is that it provides
great food for thought but I am usually glad it does not repre-
sent controlling law. Also, I recognize that it is rare for academ-
ics to extol the status quo. As to the testamentary exception, it
seems to me that its limited purpose - to carry out the intent of
the testator - is very much in the interest of the client. In
other matters, it may very well not be in the client's interest for
the lawyer to reveal confidences imparted to him during the cli-
ent's lifetime. Referring to an 1897 case 23 wherein it had

20. Swidler & Berlin, 118 S. Ct. at 2085.
21. Id. at 2087.
22. Id. at 2086.
23. See id. at 2085 (discussing Glover v. Patten, 165 U.S. 394, 406-08 (1897)).
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"recogniz[ed] the testamentary exception" but "expressly as-
sumed that the privilege continues after the individual's
death,"24 the Court saw no reason to depart from precedent.

It seems to me that the question of the post-mortem sur-
vival of the attorney-client privilege generated more concern in
the general public than any other question presented to the
Supreme Court in recent years. A number of my non-lawyer
friends sought me out to ask how I thought the Supreme Court
would decide. What secrets they had imparted to counsel I do
not know, but their concern was palpable. A number of lawyers
and law students who discussed the question with me expressed
fear that a decision favorable to the Independent Counsel might
foretell the end of the attorney-client privilege entirely. How-
ever, the Supreme Court came to the rescue and there was a
large sigh of relief in the land.

How did it come to pass that the question was raised at all?
Partially, at least, it was due to the largely unbridled authority
of the Independent Counsel that was so aptly described by Jus-
tice Scalia in his lone but prescient dissent in Morrison v. 01-
son.25 I do not perceive that a United States Attorney would
seek to appeal in the first instance or that the Solicitor General
would authorize an appeal in a matter such as this. The an-
cient privilege invoked is just too important to all Americans,
who take it as an article of faith that lawyers are bound by the
Code to preserve their confidences and secrets even as to mat-
ters not covered by the attorney-client privilege. And the Code
does so provide. 26 An attorney faced with a decision whether to
appeal must be concerned with the rules of ethical conduct, and
must recognize that the Code sometimes requires that employ-
ment be declined.

I turn now to the ethical duty of candor to the appellate
court. It should go without saying that counsel must not mis-
represent the facts or the law when arguing an appeal.27 I could
say that no panel I have ever served on has been subject to such
misrepresentations. I could say that, but it would not be true.
It certainly is rare, since counsel fully understand that a viola-

24. Id.
25. 487 U.S. 654, 697 (1988) (Scalia, J., dissenting).
26. See N.Y. Code of Professional Responsibility Canon 4.
27. See N.Y. CODE OF PROFESSIONAL RESPONSIBILITY DR 7-102(a)(5).
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tion of this rule is not only sanctionable but may be fatal to an
appeal. More problematical for some, but not for me, is the rule
requiring the citation of adverse authority.

The Code that I have been tracking in this Lecture provides
that "[iin presenting a matter to a tribunal, a lawyer shall dis-
close ... [c]ontrolling legal authority known to the lawyer to be
directly adverse to the position of the client and which is not
disclosed by opposing counsel."28 The American Bar Association
Model Rules of Professional Conduct puts it just a bit differ-
ently: "A lawyer shall not knowingly ... fail to disclose to the
tribunal legal authority in the controlling jurisdiction known to
the lawyer to be directly adverse to the position of the client and
not disclosed by opposing counsel."29 Although one refers to
controlling authority and the other refers to authority in the
controlling jurisdiction, I think that the result is the same: The
duty to the tribunal supersedes the duty to the client in connec-
tion with the disclosure of adverse authority.

Many lawyers are not happy with this rule of conduct.
Their contention is that duty to client is primary and that they
should have no obligation to bring forward anything that may
work to the benefit of the other side.a0 Professor Monroe Freed-
man, one of my predecessors as Philip Blank Memorial Lec-
turer, agrees. He has written "that the best and most
appropriate assurance that adverse authorities and arguments
will come out is the adversary system itself."31 I must say that I
strongly disagree. No matter how enamored we are of the ad-
versary system as the great engine in the search for truth, we
must recognize its limitations and cabin it with as many rules
as are necessary to maintain as even a playing field as possible.
These rules must include certain responsibilities to the appel-
late tribunal.

Not all attorneys are equal in skill, and there is no reason
to permit the stronger to play the hidden ball trick with the
weaker. I had hoped that we were moving away from the any-

28. N.Y. CODE OF PROFESSIONAL RESPONSIBILITY DR 7-106(b)(1).
29. MODEL RULES OF PROFESSIONAL CONDUCT Rule 3.3(a)(3) (1995).
30. See Joanee Pitulla, Courts Are Getting Tough With Lawyers Who Forget to

Cite Adverse Authority, A.B.A. J., Aug. 1993, at 97.
31. Monroe H. Freedman, Arguing The Law in an Adversary System, 16 GA. L.

REV. 833, 838 (1982).
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thing-goes-for-a-client mindset of the adversary system. I think
that an overly adversarial system is what has led the legal pro-
fession into such a sorry state that rules of civility are specifi-
cally required. 32 The public has come to expect Rambo-type
litigation because that is what lawyers have led them to expect.
The trend must be reversed! We must not lose sight of the fact
that the purpose of our enterprise is justice under the law and
that anything that moves us away from that purpose, including
the non-disclosure of legal precedent, is to be condemned.33

My own view is that candor to the tribunal should require
even more than the Rule requires. I think that a lawyer should
cite pertinent authority from other jurisdictions to help the
court in its labors, even if the adversary fails to do so. I also
think that there is no reason to say that it is wrong only for the
lawyer to omit the citation of contrary authority known to him
or her. With modern computer research techniques, precedent
cases are easily knowable to all lawyers. Beyond all this, it may
very well be counterproductive to one's case to omit the citation
of authority, whatever its source. Even Professor Freedman
agrees that "it is tactically desirable for the lawyer to cite and
refute uncited authorities that are arguably adverse. '34 Obvi-
ously, a lawyer cannot argue to distinguish, modify or overrule
an adverse precedent not mentioned in the brief but discovered
by the court on its own.

Unfortunately, there are a number of reported cases that
take lawyers to task for omitting pertinent authority.35 As for
myself, I become very cross, to put it delicately, with lawyers
who try to mislead me in this way. In one case argued before
us, a party who had lost in another circuit on the same issue
presented to us failed to cite the other circuit's decision. The
panel was not pleased. Concluding my observations on the duty

32. See A.B.A. LIT., GUIDELINES FOR LITIGATION CONDUCT, 1998 A.B.A. Lit.
Sec. Pub. 1; Standards for Civility in Professional Conduct, FED. BAR ASS'N PROF'L.

ETHICS Comm. (1998).
33. See Christopher W. Deering, Candor Toward The Tribunal: Should An

Attorney Sacrifice Truth and Integrity For The Sake Of The Client?, 31 SUFFOLK U.
L. REV. 59, 88-90 (1997).

34. Freedman, supra note 31, at 838.
35. See, e.g., Eric J. Magnuson, Ethical Issues on Appeal, 19 WM. MITCHELL L.

REV. 659, 672-79 (1993); J. Michael Medina, Ethical Concerns in Civil Appellate
Advocacy, 43 Sw. L.J. 677, 704-15 (1989).
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of candor, I refer once again to the case involving the post-
mortem survival of the attorney-client 1rivilege. In his brief to
the Supreme Court, the Independent Counsel writes in the first
sentence of his Summary of Argument: "The court of appeals,
the vast majority of judicial decisions, virtually all leading com-
mentators, and the American Law Institute have properly con-
cluded that the attorney-client privilege should not apply when
the client is deceased."36 Notwithstanding the testamentary ex-
ception, the vast majority of judicial decisions say no such
thing.

It is not enough to be zealous in advancing a client's cause.
The Code specifies that "[a] lawyer should represent a client
competently. '37 Among other things, lawyers are prohibited by
the Code from handling legal matters "without preparation ade-
quate in the circumstances."38 I have become alarmed in recent
years by the increase in the number of briefs and oral argu-
ments that appear to be lacking in adequate preparation on the
law and on the facts. A few months ago, during oral argument,
I asked an assistant state attorney general a factual question
related to the procedural history of the case he was arguing for
the appellee. He answered, somewhat belligerently, "I don't
know the answer to that question; I was not the trial counsel." I
suppose he thought that lack of knowledge of the facts is justi-
fied if appellate counsel is different from trial counsel. When
pressed on the question, he reluctantly agreed to furnish the
information in a Rule 28(j) letter.39 The letter arrived after we
had issued an order favoring the appellant.

Even more depressing is the state of briefing and written
argument on the law. For example, it is surprising how often
parties fail to raise the issue of subject matter jurisdiction. I
remember a case not long ago when we pressed the jurisdic-
tional question during oral argument, and both counsel insisted
on arguing the merits of the appeal. They wanted to have the
case decided and did not want to be bothered with the issue of

36. Petitioner's Brief at 8, Swidler & Berlin, 118 S. Ct. 2081 (No. 97-1192).
37. N.Y. CODE OF PROFESSIONAL RESPONSIBILITY Canon 6.
38. N.Y. CODE OF PROFESSIONAL RESPONSIBILITY DR 6-101(A)(2).
39. Rule 28(j) permits a party to advise the court of pertinent and significant

authorities that come to the attention of a party after the party's brief has been
filed or after oral argument but before decision. See FED. R. APP. P. 28(j).
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jurisdiction. They just did not get the point, although they may
have grasped it when the appeal was dismissed, sua sponte, for
lack of subject matter jurisdiction. There are a number of deci-
sions on the books dealing with just this sort of dismissal.40 The
Federal Rules of Appellate Procedure require that briefs con-
tain a statement of subject matter and appellate jurisdiction.41

I think that often very little thought is given to the importance
of this provision.

The Federal Rules of Appellate Procedure also require that
briefs "include for each issue a concise statement of the applica-
ble standard of review."42 The competent attorney will ponder
long and hard over the standard of review applicable to the is-
sues raised. The more restrictive the standard of review, the
less chance there is for reversal on appeal. Accordingly, it is in
the appellate attorney's interest to argue for a standard that is
most favorable to his or her case. And yet we see, time after
time, counsel struggling unsuccessfully to overcome such stan-
dard of review barriers as abuse of discretion in matters of law
and clearly erroneous in matters of fact. On innumerable occa-
sions, we have stopped counsel for appellant during oral argu-
ment and asked whether findings of fact are under attack.
Instead of getting the point that he or she is now in difficulty
and should proceed to another point, counsel inevitably presses
forward with unwinnable arguments regarding the weight of
the evidence.43 Basic competence dictates close familiarity with
the standards of review. If those standards cannot be met,
counsel should heed the advice of Professor Hazard: "If the
legal question is not genuinely arguable, the case should not be
there at all."44 This admonition is along the lines of the same
point that I made earlier: The first ethical consideration for an
attorney is whether to take an appeal at all.

Most oral arguments are made by attorneys who "wing it."
The lack of preparation is apparent in these arguments. Coun-
sel often seem to be taken by surprise at a question from the

40. See, e.g., Kahn v. Chase Manhattan Bank, N.A., 91 F.3d 385, 387 (2d Cir.
1996); United States v. Johnson, 801 F.2d 597, 601 (2d Cir. 1986).

41. See FED. R. App. P. 28(a)(2), (b).
42. FED. R. App. P. 28(a)(6).
43. See FED. R. Crv. P. 52(a).
44. Geoffrey C. Hazard, Jr., Arguing the Law: The Advocate's Duty and Op-

portunity, 16 GA. L. REV. 821, 829 (1982).

1999] 333

11



PACE LAW REVIEW

court. A frequent response is "I'll get to that" by attorneys who
never do. An attorney once responded to my question this way:
"Why do you ask that question, Judge?" A frequent answer to a
question from the court is: "That is not this case." The ques-
tioner generally knows that the question assumes facts not in
the case, but may be testing the basis of counsel's theory and its
applicability to future cases. A properly prepared attorney is
ready to distinguish the facts and the law in the question from
those in his or her case.

I think that the waiver of oral argument demonstrates a
lack of professional competence. Although the situation may
change, my court allows oral argument to all who ask for it, ex-
cept for incarcerated pro se litigants. As a practitioner at the
appellate bar, I would never waive oral argument. Although its
importance has been downplayed in recent times, oral argu-
ment presents an unparalleled opportunity to discuss the case
with the court, to get an idea of how the judges are thinking, to
in effect participate in the judges' conference and, what I con-
sider most fascinating, to hear the judges think out loud and
debate the merits among themselves through the medium of
counsel. Many articles have been written about how attorneys
should conduct oral argument,45 but it seems to me that most
attorneys who argue before us never have read any of them.

While competence in oral argument is greatly to be desired,
competence in the techniques of brief writing, including issue
delineation, is even more desirable. This is because we have the
briefs in hand before, during and after oral argument, and the
impressions they convey are longer-lasting than oral argument.
Many articles also have been written on brief writing,46 but
these are in the main also ignored. All too often, we see briefs
that are poorly organized, that wander off the point being made,
that make too many points, that have too many citations and
quotations, that are deficient in the citation of authority and
that are highly repetitive. The purpose of a brief, like the pur-
pose of oral argument, is to persuade. Unfortunately, too many
briefs fail to deliver.

45. See, e.g., Roger J. Miner, The Don'ts of Oral Argument, in A.B.A. SEC. PUB.

APPELLATE PRACTICE MANuAL 263 (Priscilla A. Schwab, ed. 1992)
46. See Roger J. Miner, The "Do's" of Appellate Briefwriting, 3 SCRIBES J. OF

LEGAL WRITING 19 (1992).
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A recent decision in the Seventh Circuit assures me that I
am not the only appellate judge constrained to read bad briefs
written by lawyers lacking in competence. After indicating that
the brief failed to demonstrate a knowledge of the difference be-
tween subject matter jurisdiction and personal jurisdiction, the
court proceeded to address the nonjurisdictional contentions as
follows: "The first problem with all of these nonjurisdictional
contentions is that [the appellant], in some eleven pages of 'ar-
gument,' cites not a single case or statute to support his
position."

47

The court cited one of its earlier cases involving a six-page
brief without any citations in which the panel stated as follows:
"'It is not enough for an appellant in his brief to raise issues;
they must be pressed in a professionally responsible fashion.' 48

It would seem to be a simple thing for lawyers to heed the provi-
sion of Appellate Procedure Rule 28(a)(6). The Rule provides
simply that "[t]he argument must contain the contentions of the
appellant on the issues presented, and the reasons therefor,
with citations to the authorities, statutes, and parts of the rec-
ord relied on." Appellees must comply with similar
requirements. 49

Appellate counsel even have trouble with Anders briefs,
where they are required only to demonstrate that there is no
basis for appeal. In a case that arose after Anders, the Supreme
Court was confronted with a situation in which a state appel-
late court found an Anders brief inadequate but allowed counsel
to withdraw anyway.50 On the basis of its own, thorough exami-
nation of the record, the state tribunal identified several argua-
ble errors and reversed on one count. The Supreme Court
thought that competent counsel should have been appointed
and faulted the appellate court for failure to do so.51 In the Sec-
ond Circuit Court of Appeals, a dozen Anders briefs have been
rejected so far this year.5 2

47. Linc Fin. Corp. v. Onwuteaka, 129 F.3d 917, 921 (7th Cir. 1997).
48. Id. (quoting Pearce v. Sullivan, 871 F.2d 61, 64 (7th Cir. 1989)).
49. See FED. R. App. P. 28(b).
50. See Penson v. Ohio, 488 U.S. 75 (1988).
51. See id. at 83.
52. See Memorandum from Eileen Shapiro, Senior Staff Attorney, United

States Court of Appeals for the Second Circuit, to Judge Roger J. Miner 1 (October
28, 1998) (on file with author).
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There is no reason why counsel should demonstrate incom-
petence in appellate practice. All counsel have the basic tools to
do the job for their clients. My view on this matter is that the
competence culprit is usually lack of preparation. Procrastina-
tion is the hallmark of many attorneys, and the result of pro-
crastination is diminution in the time for preparation. Poor
performance inevitably results under these circumstances.
When my students come to my classes unprepared, I always
give the same admonition: "An unprepared student becomes an
unprepared lawyer, and that works to the detriment of client,
court and justice system."

I would hold appellate attorneys to a high degree of compe-
tence. I would hope that their briefs and oral arguments would
meet a higher standard than we have seen in recent years. All
concerned, including the profession, would benefit greatly. It
seems to me that we leave too much "wiggle room" in the compe-
tence area. I agree with Professor Griffin in her criticism of the
application to appellate counsel of the rule announced in Strick-
land v. Washington.53 In Strickland, the Supreme Court estab-
lished a two-pronged test to be applied when a defendant claims
ineffective assistance of trial counsel in a criminal case. The
defendant must show that his counsel's performance "fell below
an objective standard of reasonableness" 54 and that there was a
"reasonable probability that, but for counsel's unprofessional er-
rors, the result of the proceeding would have been different."55

According to the Court, the objective standard for reasonable
performance is "prevailing professional norms."56 Circuit courts
have applied the Strickland test to issues of effective assistance
of appellate counsel.5 7

Professor Griffin has written that there is no justification
for the second prong of Strickland - the need to show that but
for counsel's errors the result would be different - in identify-
ing ineffective appellate counsel. 58 Most persuasive to me is her

53. 466 U.S. 668 (1994).
54. Id. at 688.
55. Id. at 694.
56. Id. at 688.
57. See, e.g., Jameson v. Coughlin, 22 F.3d 427 (2d Cir. 1994); Mayo v. Hen-

derson, 13 F.3d 528 (2d Cir. 1994).
58. See Lissa Griffin, The Right to Effective Assistance of Appellate Counsel, 97

VA. L. REV. 1, 5 (1994).
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statement that "[tihe presence of an actual prejudice require-
ment distorts the evaluation of performance so that the stan-
dard is no longer . . . 'reasonable competence.' 5 9 The
professional duty of competence alone should dictate that one
whose conduct is below "prevailing professional norms" - a low
enough standard in today's world of appellate practice - does
not provide effective assistance to his or her client.

I could go on and on describing briefs and oral arguments
that fall below professional norms, but time does not permit
such a wide-ranging discussion of incompetent performances.
Deputy Solicitor General Lawrence Wallace, who has argued
more cases before the Supreme Court than any other lawyer in
recent times, has said: "If you can't answer the question, 'what
are the strongest points to be made for the other side?' you're
not really prepared to argue the case." 60 I say that too many
appellate lawyers cannot describe the strongest point on either
side. That is why the lack of competence is the number one
problem in appellate practice today, and that is why I agree
with my colleague, Judge Aldisert, that competent representa-
tion should be the very first rule of professional responsibility.6 1

The Code tells us that "a lawyer should assist in maintain-
ing the integrity and competence of the legal profession." 62 This
is an admonition not to be taken lightly by appellate practition-
ers. Maintaining the integrity of the legal profession requires
lawyers to refrain from dishonest and improper conduct and to
report the misconduct of others.63 It requires complete honesty
to the appellate tribunal. To me, maintaining the integrity of
the legal profession also requires that lawyers adhere to ethical
and moral principles in their dealings with each other. It re-
quires lawyers to cooperate in such matters as adjournments,
waivers of procedural formalities and similar items with which
the client should not be concerned. In my practice days, a client
once "read me the riot act" for agreeing to adjourn the argument

59. Id. at 48.
60. Taking It To The Top: Modern-day Court Record Set, A.B.A. J., Feb. 1998,

at 14.
61. See Ruggero J. Aldisert, The Appellate Bar: Professional Responsibility

and Professional Competence - A View From The Jaundiced Eye of One Appellate
Judge, 11 CAP. U. L. REV. 445 (1982).

62. N.Y. CODE OF PROFESSIONAL RESPONSIBILITY Canon 1.
63. See N.Y. CODE OF PROFESSIONAL RESPONSIBILITY DR 1-101, 1-102, 1-103.

1999] 337

15



PACE LAW REVIEW

of an appeal when a colleague had a personal matter to attend
to. My response was that this was my area of responsibility and
did not involve any prejudice to his cause. I am not sure the
client understood, but he did not fire me.

In the United States Courts of Appeals, as in many state
appellate courts, the parties file an appendix containing those
parts of the record that are considered pertinent to the appeal.64

The Federal Rules of Appellate Procedure state as follows: "The
parties are encouraged to agree as to the contents of the appen-
dix."65 More and more, we are seeing parties unable to agree on
a joint appendix. As a result, there is a separate appendix filed
by each party and a concomitant necessity for judges to flip back
and forth between two separate submissions. This negates the
purpose of the Federal Rule. When counsel refuse to cooperate,
additional burdens are imposed upon the court. For example,
there is no reason why a court must consider a motion to ad-
journ in a case where the reason to do so is compelling. Wasting
the time of the court and the adversary violates the Rule requir-
ing lawyers to maintain the integrity of the profession.

A profession lacking in collegiality is a profession lacking in
integrity. Lawyers are engaged in a joint enterprise, a fact that
is often overlooked in the modern practice of law. Lawyers are
responsible for each other, and what one does reflects on all.66

When I see briefs that seek sanctions against other lawyers for
bringing or defending appeals that are clearly meritorious,
when I see unfounded accusations of conflict of interest littering
the record, when I hear arguments in which attorneys spend
their allotted time in criticizing each other rather than in argu-
ing the merits, I worry about the integrity of the legal
profession.

Of course, the profession has improved in many ways since
I started to practice law some forty years ago. These improve-
ments have not extended to the collegiality of the Bar, however.
As a young lawyer in my father's office, I was taught that there
would be no charge to a lawyer who came to us for advice or
assistance, that the widows and children of deceased lawyers

64. See FED. R. App. P. 30(a).
65. FED. R. App. P. 30(b).
66. See Roger J. Miner, From The Bench: The Fault Is In Ourselves, 1 NY

LITIGATOR 4, 6-7 (1995).
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were also entitled to services without fee, that attendance at
Bar meetings was mandatory and, horror of horrors, that the
Bar Association's minimum fee schedule must be adhered to.
The passing of the minimum fee schedule may have been a good
thing, but the passing of other indicia of collegiality may be a
real loss. Ten years ago, I wrote an article entitled "Lawyers
Owe One Another."67 In the article, I detailed the neglect of the
duties of honesty, fair dealing, cooperation and civility owed to
lawyers by each other. I find little improvement in these areas
over the last decade. The reputation of the Bar has suffered
accordingly.

In the discharge of the duty to maintain the competence of
the Bar as regards appellate practice, it seems to me that the
Bar should take a greater interest in educational programs de-
voted to appellate practice. Although some Bar Associations
sponsor courses in appellate practice from time to time, I think
there is a great need for more programs of that kind.
Mandatory Continuing Legal Education has been adopted in
most states, 68 and New York recently was added to the list.69 I
am hoping that a number of MCLE courses will be devoted to
appellate practice as New York develops its program. Seasoned
appellate lawyers should teach law school courses on the han-
dling of appeals. The widening gulf that has grown between
practitioner and law school teacher makes it especially impor-
tant that lawyers-to-be get a good grounding in the professional
responsibilities that surround appellate practice. 70

Lawyers may assist in maintaining the professional compe-
tence of the Bar in other ways. In olden times, lawyers helped
each other by reviewing briefs and listening to proposed oral
arguments, and I am not referring here to lawyers in the same
firm. In my younger day, I clerked for a short time at a one-
person law firm located in a large office building in downtown
Brooklyn. My employer often would send me down the hall to

67. Roger J. Miner, Lawyers Owe One Another, NAT'L L. J., Dec. 19, 1988, at
13.

68. See Lisa A. Grigg, The Mandatory Continuing Legal Education (MCLE)
Debate: Is it Improving Lawyer Competence or Just Busy Work?, 12 BYU J. PUB. L.
417, 417 n.1 (1998).

69. See N.Y. CT. RULES § 1500 et seq. (McKinney 1999).
70. See Roger J. Miner, A Profession at Risk, 26 INT'L SOC'Y OF BARRISTERS Q.

333 (1991).
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talk to some of the older lawyers in other offices about briefs we
were preparing and to secure their advice. They were happy to
take the time to help a young lawyer. They saw it as helping to
maintain the competence of the profession. In those days,
young lawyers were welcomed to the Bar and helped by older
members in all phases of practice.

I am given to understand that that is not the case today. I
am sure that in large law firms and government offices lawyers
read and comment on appellate briefs prepared by other law-
yers who are not working on the particular appeal and provide
moot courts for appellate arguments. Thus is professional com-
petence in appellate practice maintained. Lawyers in different
firms who have no positional conflicts can also help in this way.

It is also important for appellate lawyers to heed the profes-
sional duty of assisting and improving the legal system. 71 Noth-
ing pains me more than to hear a lawyer complain about some
court procedure just to vent some steam. We are always willing
in our court to listen to suggestions for improvement from the
Bar. We welcome such suggestions. Several Bar Associations
have committees that regularly submit reports on various de-
fects that they perceive to exist in our system. Each is given
careful consideration. Indeed, we are required, before making
any changes in our local rules of practice, to solicit public
comment.

72

Whether as an individual or as a member of an organized
Bar, we expect that lawyers who engage in appellate practice
will communicate their concerns to us. Just recently, the Fed-
eral Courts Committee of the Association of the Bar of the City
of New York presented us with a report suggesting changes in
our summary order procedures.73 That report, like all others
submitted to us by lawyers or groups of lawyers will receive
close consideration. All courts encourage the performance of
the duty to assist in improving the legal system and I, for one,

71. See N.Y. CODE OF PROFESSIONAL RESPONSIBILITY Canon 8.
72. See FED. R. APP. P. 47(a)(1).
73. See Federal Courts Comm., The Ass'n of the Bar of the City of New York,

REPORT ON THE CITATION OF SUMMARY ORDERS (1998).
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think that the lawyers are not critical enough of the courts
before which they practice.74

It seems to me that appellate judges do not do enough to
advance the cause of professional responsibility in appellate
practice. I do not know how many robing room conversations I
have had with colleagues when they (or I) have made such com-
ments as, "that was a terrible argument" or "the brief made no
sense" or "counsel missed the controlling case" or "the facts
were not correctly represented to us" or "the statutory interpre-
tation urged upon us was totally without support." Despite the
frequency of these comments, it is a rare case in which we sanc-
tion even those who take frivolous appeals.75

Rule 38 of the Federal Rules of Appellate Procedure allows
us to "award just damages and single or double costs to the ap-
pellee" if we determine that an appeal is frivolous. Rule 38
sanctions are sometimes assessed against both attorney and cli-
ent, because, as we say, "attorney and client are in the best po-
sition between them to determine who caused [the] appeal to be
taken."76 Such sanctions are to be applied where an appeal "is
totally lacking in merit, framed with no relevant supporting
law, conclusory in nature and utterly unsupported by the evi-
dence."77 Appeals that are meritless but not frivolous do not
qualify for the sanctions. 78 Perhaps that is putting too fine a
point on it, because appeals that are totally lacking in merit are
by definition frivolous.

Aside from the occasional sanction of a lawyer for taking a
frivolous appeal, appellate judges generally ignore violations of
ethical norms. 79 By doing so, they are in great part responsible
for the problems of which they complain. Appellate judges have
a positive obligation to monitor, encourage and enforce adher-

74. See Roger J. Miner, The Duty to Criticize the Courts, 71 JUDICATURE 134
(1987).

75. See, e.g., Bartel Dental Books Co. v. Schultz, 786 F.2d 486 (2d Cir. 1986).
76. United States v. Potamkin Cadillac Corp., 689 F.2d 379, 382 (2d Cir.

1982).
77. Id. at 381.
78. See JC's East, Inc. v. Traub, 92 F.3d 26, 26 (2d Cir. 1996) (per curiam).
79. See Susan P. Koniak, The Law Between The Bar And The State, 70 N.C. L.

REV. 1389, 1413 (1992).
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ence to standards of professional responsibility. 0 They should
not shirk that obligation because it is so important to our sys-
tem of justice.

There are many methods by which appellate judges can en-
courage and enforce ethical rules. For example, the Tenth Cir-
cuit recently invoked Rule 46(c) of the Rules of Appellate
Procedure to sanction an attorney for what the court described
as "egregious mischaracterizations of the record."81 Rule 46(c)
allows a court of appeals to "take any appropriate disciplinary
action against any attorney who practices before it for conduct
unbecoming a member of the bar or for failure to comply with
these rules or any rule of the court." Unfortunately, my court
has not made use of this Rule 46(c) for many years. The presen-
tation of an appeal without competent briefing or argument and
the failure to cite known and adverse precedent, in violation of
the Code, certainly can be characterized as conduct unbecoming
a member of the bar, and may even violate rules of the court.

The Federal Rules of Appellate Procedure also authorize
courts of appeals to suspend or disbar attorneys from practice in
their courts for "conduct unbecoming a member of the bar."8 2

We have a local rule setting forth procedures for disbarment or
suspension,8 3 but it is seldom invoked for misconduct in our
court. We merely track disciplinary actions taken by state
courts and rubber stamp their decisions. A committee has been
established in our court to which we may refer accusations of
misconduct for investigation, hearing and report.8 4 I have yet to
serve on a panel that has referred any business to that commit-
tee. In one recent case, a panel of our court did direct the clerk
to forward to state grievance committees for appropriate action
an order affirming a district court sanction order that noted
prior sanctions and admonitions to counsel for unprofessional
conduct in our court.8 5

80. See Jerome J. Shestack, Advancing Professionalism Needs Judicial Help,
A.B.A. J., Apr. 1998, at 8.

81. James v. Grand Lake Mental Health Center, No. 97-5157, 1998 WL
664315, at *10 (10th Cir. Sept. 24, 1998).

82. FED. R. APP. PROC. 46(h).
83. See 2D CIR. R. 46(h).
84. See 2D CIR. R. 46(h)(2).
85. See Kramer v. Arms, No. 96-7448, 1997 WL 85830, at *2 (2d Cir. Feb 27,

1997).

342 [Vol. 19:323

20https://digitalcommons.pace.edu/plr/vol19/iss3/1



A VIEW FROM THE BENCH

From time to time, judges hint in their opinions that a mal-
practice action against appellate counsel might be an option. A
malpractice action generally is not a good way to enforce profes-
sional responsibility in appellate practice because a successful
suit requires proof that the underlying appeal would have been
successful.8 6 An interesting malpractice action now pending
arises out of a claim that counsel made a mess out of his argu-
ment before the United States Supreme Court.8 7 The vote in
the Supreme Court was 5-4,88 but counsel for the plaintiff in the
malpractice case will have a difficult time proving that a good
argument would have changed the swing vote. I wonder
whether the plaintiff will call any Justices as witnesses. If a
litigant can require the President to be a witness, why not a
Justice of the Supreme Court?

I think that some of the disciplinary sanctions that can be
used for Code enforcement ought to be applied to supervisory
lawyers. The Code that I have been referring to imposes upon
lawyers who supervise other lawyers responsibility for ethical
violations if the supervisor "knows or should have known of the
conduct at a time when its consequences can be avoided or miti-
gated but fails to take reasonable remedial action."8 9 Adher-
ence to the Code is a collective responsibility, and those who
manage lawyers in large law offices, private or governmental,
should be responsible for keeping the faith of professional re-
sponsibility. According to a recent article in the American Bar
Association Journal, New York is "the only state to have a set of
disciplinary rules explicitly governing law firm conduct" and is
"likely to remain the only state."90 The fact that many law firms
throughout the land oppose provisions for supervisory responsi-
bility reflects discredit upon the profession.

I think that there are kinder, gentler ways for appellate
judges to encourage lawyers to perform their professional re-
sponsibilities, and I strongly urge my colleagues to pursue these

86. See RIcHARD H. UNDERWOOD & WILLIAM H. FORTUNE, TRIAL ETHICS § 19.4,
at 555-56 (1988).

87. See Tony Mauro, Calling A Bad Day In Court Malpractice?, LEGAL TIMES,
July 20, 1998, at 7.

88. See Glickman v. Wileman Bros. & Elliott, Inc., 521 U.S. 457 (1997).
89. N.Y. CODE OF PROFESSIONAL RESPONSIBILITY DR 1-104(A)(2).
90. Mark Hansen, Taking a Firm Hand in Discipline, A.B.A. J., Sept. 1998, at
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ways. Appellate judges should take a greater interest in law
school education in appellate practice. They should teach law
school courses in appellate practice and ethics. They should lec-
ture on these subjects and take part as teachers in continuing
legal education programs. They should attend Bar Association
meetings and interact with lawyers who practice in their courts.
Bar Association social occasions present excellent opportunities
for judges and lawyers to meet.91 The large Bar Associations in
New York City, such as the Federal Bar Council and the Associ-
ation of the Bar, present judges with these opportunities, and
judges frequently attend their events. I think that perhaps
there has been too much interaction with the large Bar Associa-
tions. Appellate judges should save some time to get around to
smaller Bar groups for educational as well as social events.

My experience has been that appellate lawyers are anxious
to talk to appellate judges. Judges should use such discussions
to talk about ethical standards and the importance of adhering
to them. I think that it is important for appellate judges to com-
pliment lawyers on good arguments and good briefs. We do this
but not often enough. These compliments show our recognition
of the lawyer's compliance with Code requirements of compe-
tence. I think we should include such remarks in our published
opinions on a regular basis, as we should include remarks that
are critical of lawyer conduct. We should also note in writing
those situations where a lawyer has gone out of his or her way
to extend courtesies to opposing counsel and where adverse au-
thority has been cited. I have said many times in the past that
we are all in this together. This is best exemplified by a long-
standing tradition of the United States Court of Appeals for the
Fourth Circuit in Richmond, Virginia. Following oral argument
there, the judges come down from the bench and shake hands
with counsel. 92 It seems to me that the closer the relationship
between appellate judge and appellate lawyer, the greater will
be lawyer awareness of the Rules of ethical conduct required in
appellate practice. Appellate judges have an important duty
here. Judicial ethics compel the performance of a great number
of other duties as well. But that is a Lecture for another day.

91. See RICHARDSON R. LYNN, APPELLATE LITIGATION § 3.10, at 76 (1985).
92. See Louis H. Pollak, Professional Attitude, A.B.A. J., Aug. 1998, at 67.
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I. INTRODUCTION

Appellate practice has developed into an increasingly spe-
cialized area of the law. Today's appellate practitioner re-
quires finely tuned skills in order to convey the client's
arguments in a persuasive manner. An appellate attorney must
navigate through the sometimes complicated appellate rules
and must do so without neglecting ethical obligations both to
the court and to the client.

Legal ethics has been defined as "the usages and customs
among members of the legal profession involving their moral
and professional duties toward one another, toward the clients
and toward the courts."'

The advent of an appeal can raise new ethical issues. For
example, while a case may have had merit when it was initiated
in the district court, the record presented on appeal may not

t Ms. Hunt is a partner in the Minneapolis firm of Lommen, Nelson, Cole &
Stageberg, where she practices primarily in the area of appellate law. She is a 1981
graduate of Marquette University School of Law.

tt Mr. Magnuson is a partner in the Minneapolis firm of Rider, Bennett, Egan &
Arundel, where he heads the firm's appellate practice group. He is a 1976 cum laude
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provide a good faith basis for appeal. In such a case, an appeal
would be frivolous.

A lawyer who accepts a case has an obligation to see the mat-
ter through to its completion-that is, not only through trial
but also through appeal.2 On the other hand, appellate law-
yers have an ethical and legal duty to prosecute only meritori-
ous appeals and to refrain from pursuing appellate remedies
where the only purpose is to delay the finality of the lower
court's determination.

While the same ethical rules apply to lawyers in district
court, the issues presented by these rules often have a far dif-
ferent impact in the appellate courts. Yet, relatively few pub-
lished articles provide guidance concerning ethical issues that
affect appellate practice.

This article explores the parameters of ethical issues in the
context of civil appeals. Part L.A discusses the responsibilities
of appellate counsel to ensure their competence. Part I.B ana-
lyzes unmeritorious appeals. Part I.C discusses conflicts of in-
terest on appeal. Parts I.D and E approach issues of candor
and demeanor that arise between an attorney and the court.
Overall, this article seeks to sensitize appellate lawyers and
judges to ethical considerations on appeal.

A. The Duty of Competence-or-Don't Take the Differences
Between Trial and Appellate Courts Lightly

When an appeal is filed, a lawyer begins, in a sense, a new
ball game with new rules and a new audience. The demands
made on counsel are more strict, both procedurally and sub-
stantively. The Minnesota Rules of Professional Conduct im-
pose on all lawyers-including the appellate lawyer-the duty

2. RICHARD H. UNDERWOOD & WILLIAM H. FORTUNE, TRIAL ETHICS, § 18.7
(1988). The comment to Minnesota Rules of Professional Conduct Rule 1.16 states,
"A lawyer should not accept representation in a matter unless it can be performed
competently, promptly, without improper conflict of interest and to completion."
MINNESOTA RULES OF PROFESSIONAL CONDUCT Rule 1.16 cmt. (1985). In addition, the
comment to Rule 1.3 states that "[u]nless the relationship is terminated as provided
in Rule 1.16, a lawyer should carry through to conclusion all matters undertaken for a
client." MINNESOTA RULES OF PROFESSIONAL CONDUCT Rule 1.3 cmt. (1985).

3. J. Michael Medina, Ethical Concerns in Civil Appellate Advocacy, 43 Sw. LJ. 677
(1989); Raymond T. Elligett, Jr., Ethics of Appellate Practice, For the Defense (Defense
Research Institute, September 1991); Raymond T. Elligett, Jr., Appellate Ethics, 63
FLA. BJ. 46 (May, 1989).
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of competent representation.4 Competent representation-in
any court-"requires the legal knowledge, skill, thoroughness,
and preparation reasonably necessary for the representation." 5

Appellate practice is technical. Many preconditions to ap-
pellate review of issues may not be immediately apparent from
a casual reading of the Rules of Civil Appellate Procedure. For
example, the rules of appellate procedure provide that, on ap-
peal from judgment, the appellate court may review any order
affecting the judgment. 6 Yet, the Minnesota Supreme Court has
held that a motion for a new trial must be brought before an
attorney may assert errors on appeal.7 A new trial motion, not
specifically alleging any error, does not preserve any issues for
appeal.' Likewise, a legal argument asserted on appeal, with-
out citation of authority, will not be considered by the appel-
late court.9

Even rules that appear straightforward are sometimes troub-
lesome. For example, the Minnesota Rules of Civil Appellate

4. MINNESOTA RULES OF PROFESSIONAL CONDUCT Rule 1.1 (1985). Rule 1.1
provides:

A lawyer shall provide competent representation to a client. Compe-
tent representation requires the legal knowledge, skill, thoroughness and
preparation reasonably necessary for the representation.

Id.
5. Id. The comment to Rule 1.1 specifically acknowledges that competence is

measured with reference to "a particular matter" and not in general terms. The rela-
tive complexity and specialized nature of the matter, the amount of time and study
that the lawyer can devote, and the lawyer's own general experience are factors that
bear on competence. While a lawyer does not have to be a "certified" specialist in
appellate practice, as defined by the Internal Rules of the State Board of Legal Certi-
fication Rule 101(d), the lawyer must ensure his or her own competence in appellate
law and procedure. MINNESOTA RULES OF PROFESSIONAL CONDUCT Rule 1.1 cmt.
(1985).

6. MINN. R. CIv. App. P. 103.04 (emphasis added).
7. Sauter v. Wasemiller, 389 N.W.2d 200, 202 (Minn. 1986).
8. Waldner v. Peterson, 447 N.W.2d 217, 219 (Minn. Ct. App. 1989). In Wald-

ner, the court noted that the purpose of a motion for a new trial is to allow the trial
court a chance to correct its errors without subjecting the parties to the appellate
process. Id. Thus, "[a] motion which does not adequately identify alleged errors
does not alert the trial court to those errors which, if corrected, could alleviate the
need for an appeal." Therefore, such a motion must be affirmed on appeal. Id. (cit-
ing Amatuzio v. Amatuzio, 431 N.W.2d 588, 589 (Minn. Ct. App. 1988), review denied,
(Minn. July 27, 1989)).

9. Molinero v. Erkkila, No. CX-92-447, 1992 WL 203254, at *2 (Minn. Ct. App.
1992), review denied, (Minn. Oct. 20, 1992) (citing Schoepke v. Alexander Smith &
Sons Carpet Co., 290 Minn. 518, 519, 187 N.W.2d 133, 135 (1971) (finding that an
argument advanced without discussion or authority will not be considered on appeal
unless prejudice is obvious)).
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Procedure provide that a notice of appeal is deemed served
upon mailing.'0 However, a notice of appeal mailed to an in-
correct address in an urban area is not deemed "timely.""
The intended party, to whom the notice of appeal was improp-
erly mailed, will be dismissed from the appeal.' 2

Unlike the trial court, where pleadings are oftentimes liber-
ally amended in the interest ofjustice,' 3 the Rules of Civil Ap-
pellate Procedure do not authorize amendments to notices of
appeal. 14 Thus, a notice of appeal, otherwise timely filed,
which erroneously recites that the appeal is from an "order for
judgment" rather than from a 'judgment" will be dismissed.' 5
Likewise, a notice of appeal that fails to list individually all of
the entities taking the appeal but simply refers to the first party
and all others with the phrase "et al." is only effective as to the
party actually named.'6 "Et" and "al." have not properly
appealed.

Appellate courts react sternly to errors in handling an ap-
peal. In Swenson v. City of Fifty Lakes, 17 the Minnesota Court of
Appeals dismissed an appeal that was improperly taken from
an order for judgment rather than from the judgment.' 8 In
addition, the court noted a "careless failure" to comply with
the Rules of Civil Appellate Procedure by appellant's coun-
sel.' 9 The court of appeals imposed sanctions on appellant's
counsel.

20

10. MINN. R. Civ. App. P. 125.03.
11. Wise v. Bix, 434 N.W.2d 502, 504 (Minn. Ct. App. 1989). A party's failure to

serve a timely notice of appeal is jurisdictional and requires dismissal of the appeal.
Hansing v. McGroarty, 433 N.W.2d 441, 442 (Minn. Ct. App. 1988), review denied,
(Minn. Jan. 25, 1989).

12. Hansing, 433 N.W.2d at 442.
13. MINN. R. Civ. P. 15.01.
14. Lehman v. Terry, 424 N.W.2d 584, 585 (Minn. Ct. App. 1988) (citing Mont-

gomery v. American Hoist & Derrick Co., 343 N.W.2d 49 (Minn. Ct. App. 1984)).
15. Karnes v. Milo Beauty & Barber Supply, 434 N.W.2d 288, 289 (Minn. Ct.

App. 1989).
16. Torres v. Oakland Scavenger Co., 487 U.S. 312, 314, 317-18 (1988).
17. 439 N.W.2d 758 (Minn. Ct. App. 1989).
18. Id. at 759. "An order for judgment is not appealable." Graupmann v. Rental

Equipment & Sales Co., 425 N.W.2d 861 (Minn. Ct. App. 1988) (citing MINN. R. Civ.
App. P. 103.03)).

19. Swenson, 439 N.W.2d at 758.
20. Id.
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Further, in Lund v. Corporate Air, Inc. ,21 petitioner's counsel
failed to establish a compelling reason for discretionary re-
view. 22 In the court's view, the petitioner's counsel did not dis-
close the denial of a substantially similar motion for summary
judgment and failed to disclose the past procedural history rel-
evant to the court's determination." The court held that the
actions of petitioner's counsel warranted the imposition of
sanctions.24

Oftentimes, it is as dangerous not to file an appeal as to file
one prematurely. Once the time to appeal the original judg-
ment has expired, an issue decided in an original judgment
and not affected by a later amendment may not be raised on
appeal from an amended judgment.25 Failure to appeal from a
partial judgment, certified as final by the trial court, is equally
fatal to any subsequent appeal if not filed in the requisite time
period.26

Likewise, special proceedings27 differ from ordinary civil ap-
peals. While a motion for new trial is essential to raise issues
of trial procedure in civil actions, such a motion is not appro-
priate in the garden variety special proceeding.28 In most spe-
cial proceedings, a motion for a new trial is ineffective because
appeal must be taken from the original order of the special
proceeding-not from a denial of a new trial motion.29 In ad-

21. 438 N.W.2d 458 (Minn. Ct. App. 1989), sanction vacated, (Minn. June 21,
1989).

22. Id. at 459.
23. Id.
24. Id. at 460.
25. Beeson v. Beeson, 432 N.W.2d 501, 502 (Minn. Ct. App. 1988).
26. MINN. R. Civ. P. 54.02. See O'Donnell v. Brodehl, 435 N.W.2d 68, 70 (Minn.

Ct. App. 1989) (interpreting MINN. R. Civ. P. 54.02 to mean that time to appeal
partial judgment runs from entry of court's certification of no just reason for delay
and entry ofjudgment).

27. The term special proceeding refers to any civil remedy which is not an ordi-
nary action. The special proceeding adjudicates a "substantive right with decisive
finality separate and apart from any final judgment entered or to be entered in such
action upon the merits." Chapman v. Dorsey, 230 Minn. 279, 283, 41 N.W.2d 438,
440 (1950).

28. Huso v. Huso, 465 N.W.2d 719, 721 (Minn. Ct. App. 1991) (holding that a
post-decree divorce proceeding was a special proceeding which had not been the
subject of expressed legislative intent to proceed as in other civil cases. Thus, an
order denying motion for new trial is not appealable). See also Tonkaway Ltd. Part-
nership v. McLain, 433 N.W.2d 443, 444 (Minn. Ct. App. 1988).

29. See, e.g., Huso, 465 N.W.2d at 721. But see Schiltz v. City of Duluth, 449
N.W.2d 439 (Minn. 1990). In Schiltz, the Minnesota Supreme Court reversed the
court of appeals' holding that a motion of a new trial in a mandamus proceeding is
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dition, a motion for a new trial does not extend the time to file
an appeal of the original order of the special proceeding.
Thus, while counsel pursues an unappealable motion for new
trial, the time period for appeal from the special proceeding
may expire.

An attorney who is unaware of the technical rules of appel-
late practice may not meet the standard of competency as de-
fined by Rule 1.1 of the Minnesota Rules of Professional
Conduct. ° In other words, an attorney cannot assume compe-
tence at the appellate level based merely upon competence in
the trial court. However, an attorney may gain an understand-
ing of the technicalities of appellate practice through study of
case law and other secondary authority.3' Thus, the compe-
tent appellate attorney can meet the standard set forth under
Rule 1.1.

B. Whether to Appeal-or-Filing an Appeal Is Not a Conditioned
Reflex

Any discussion of appeals and ethics must begin with the
fundamental issue of whether to undertake an appeal. The fil-
ing of an appeal should never be a conditioned reflex. A law-
yer must give thoughtful consideration to whether sufficient
grounds for an appeal exist before filing. Filing an appeal sim-
ply to "preserve" the client's rights is inappropriate. When an

unauthorized and unappealable. Citing MINN. STAT. § 586.08 (1988), the supreme
court stated that a mandamus proceeding is treated in the same manner as any civil
action. Therefore, a motion of a new trial in a mandamus proceeding is appealable
pursuant to MINN. R. Civ. App. P. 103.03(d). Schlitz, 449 N.W.2d at 440-41.

In general, where the legislature has indicated that a special proceeding shall be
treated the same as any other civil action, an order granting or denying a motion for
a new trial is properly appealable. Huso, 465 N.W.2d at 721.

30. See MINNESOTA RULES OF PROFESSIONAL CONDUCT Rule 1.1 (1985). "A lawyer
shall provide competent representation to a client. Competent representation re-
quires the legal knowledge, skill, thoroughness and preparation reasonably necessary
for the representation." Id.

31. The MINNESOTA RULES OF PROFESSIONAL CONDUCT Rule 1.1 cmt. (1985) rec-
ognizes that attorneys may acquire competence in fields where they are not exper-
ienced. Additionally, numerous reference works are available to assist both the
novice and the experienced appellate practitioner. See, e.g., MARSHALL HoUTS ET AL.,
ART OF ADVOCACY-APPEALS (1992); DAVID G. KNIBB, FEDERAL COURT OF APPEALS
MANUAL (2d ed. 1990); ERICJ. MAGNUSON ET AL., 3 MINNESOTA PRACTICE: APPELLATE
RULES ANNOTATED (2d ed. 1985); ERICJ. MAGNUSON & ANDREA M. WALSH, 5 MINNE-

SOTA PRACTICE: METHODS OF PRACTICE 369, THE APPELLATE PROCESS (3d ed. 1990);
ROBERT L. STERN ET AL., SUPREME COURT PRACTICE (6th ed. 1986); MICHAEL E.
TIGAR, FEDERAL APPEALS (1987 & Supp. 1992).
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attorney submits signed notice of appeal, the attorney has cer-
tified that the appeal is meritorious.32

While the rules of ethics provide an objective test to deter-
mine a good faith appeal,33 the conclusion that an appeal is
frivolous is seldom an easy one for counsel to make. A number
of commentators have discussed the problems of frivolous ap-
peals.3 4 These authors have noted the potential conflict be-
tween the obligation of the lawyer to represent his or her client
diligently35 and the obligation of the lawyer to present only
meritorious claims and contentions to the court.36

Courts are reluctant to classify appeals as frivolous. To do
so might chill novel theories and discourage litigants from ad-
vancing any claim or defense having colorable support under
existing law or reasonable extensions of the law.37 Obviously,

32. See Nielsen v. Braland, 264 Minn. 481, 481, 119 N.W.2d 737, 739 (Minn.
1963) (holding that, where appeal clearly has no merit, it is frivolous and will be
dismissed).

33. Uselman v. Uselman, 464 N.W.2d 130, 143 (Minn. 1990) (citing Kale v. Com-
bined Ins. Co., 861 F.2d 746, 759 (1st Cir. 1988)).

34. E.g., David A. Davis, The Frivolous Appeal Reconsidered, 26 CRIM. LAW BULL. 305
(1990); Charles Pengilly, Never Cry Anders: The Ethical Dilemma of Counsel Ap-
pointed to Pursue a Frivolous Criminal Appeal, 9 CRIM. JUST.J. 45 (1986).

35. MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.3 (1985); MINNESOTA RULES

OF PROFESSIONAL CONDUCT Rule 1.3 (1985). Both rules state: "A lawyer shall act with
reasonable diligence and promptness in representing a client." Id. Because the Min-
nesota Rules and the ABA Model Rules are substantially similar, further references
will be only to the Minnesota Rules. Any significant differences between a cited Min-
nesota Rule and its ABA Model Rule counterpart will be noted.

36. MINNESOTA RULES OF PROFESSIONAL CONDUCT Rule 3.1 (1985).
Rule 3.1 states:

A lawyer shall not bring or defend a proceeding, or assert or controvert an
issue therein, unless there is a basis for doing so that is not frivolous, which
includes a good faith argument for an extension, modification or reversal of
existing law. A lawyer for the defendant in a criminal proceeding, or the
respondent in a proceeding that could result in incarceration, may neverthe-
less so defend the proceeding as to require that every element of the case be
established.

Id.
37. See generally Dabrowski v. Dabrowski, 477 N.W.2d 761, 766 (Minn. Ct. App.

1991) (stating that the issues raised on appeal were not frivolous but denying an
award of attorney fees); Phillips Klein Cos. v. Tiffany Partnership, 474 N.W.2d 370,
374 (Minn. Ct. App. 1991) (holding that appellants did not act in bad faith in bring-
ing three separate appeals due to respondents' request that the trial court enter final
judgment after each individual order); Ganyo v. Engen, 446 N.W.2d 683, 687 (Minn.
Ct. App. 1989) (holding appeal had merit and therefore was not frivolous);
Graupmann v. Rental Equip. & Sales Co., 438 N.W.2d 711, 713 (Minn. Ct. App.
1989) (pointing out that, although court ruled against appellant, appeal was not friv-
olous); National Farmers Union Property & Cas. Co. v. Fuel Recovery Co., 432
N.W.2d 788, 792 (Minn. Ct. App. 1988), review denied, (Minn. Feb. 10, 1989) (finding

1993]

7

Hunt and Magnuson: Ethical Issues on Appeal

Published by Mitchell Hamline Open Access, 1993



WILLIAM MITCHELL LAW REVIEW

not every losing appeal is frivolous, and both the courts and
the Rules of Professional Conduct recognize the need for argu-
ments advocating a modification or reversal of existing law.3 8

As one court noted, "the line between a frivolous appeal and
one which simply has no merit is fine." 39

Courts have articulated various standards to define a frivo-
lous appeal. Some courts deem an appeal "frivolous" where
the appeal is "utterly without merit ' 40 or without "colorable
arguments raised in support."'" Other courts hold that "attor-
neys have an affirmative obligation to research the law and de-
termine if the claim on appeal is utterly without merit and
frivolous. ' 42 Thus, if counsel ignores or fails in this obligation
to the client, counsel does so at his own peril and may be per-
sonally liable to satisfy an award of damages for delay.43 One
court awarded over $25,000 in fees and costs against the ap-
pellant's counsel for failure to discharge this obligation.44 Nu-

that, although appellant did not prevail on any issue, claim was not frivolous); Senfv.
Bolluyt, 419 N.W.2d 645, 647 (Minn. Ct. App. 1988), review denied, (Minn. Apr. 15,
1988) (holding that appeal was not in bad faith, although filed one month before
important supreme court decision in similar case). But see Roehrdanz v. Roehrdanz,
438 N.W.2d 687, 691 (Minn. Ct. App. 1989), review denied, (Minn. June 21, 1989)
(awarding respondent $4,000 in attorney's fees on appeal where appellant's custody
challenge was so specious and unfounded as to constitute harassment); Bush Terrace
Homeowners Ass'n v. Ridgeway, 437 N.W.2d 765, 772 (Minn. Ct. App. 1989), review
denied, (Minn. June 9, 1989) (awarding respondent $400 in attorneys' fees because
appellant had received numerous prior warnings that its attempted new theory claims
were without merit).

38. National Farmers Union Property & Cas. Co., 432 N.W.2d at 792 (holding
that, although appellant did not prevail on any issue, its claim was not frivolous).

39. Price v. Price, 654 P.2d 46, 48 (Ariz. Ct. App. 1982).
40. E.g., In re Hall's Motor Transit Co., 889 F.2d 520, 523 (3d Cir. 1989) (refus-

ing to impose sanctions because colorable arguments were raised and rejected on
appeal).

41. Sun Ship Inc. v. Matson Navigation Co., 785 F.2d 59, 64 (3d Cir. 1986) (im-
posing sanctions for appeal that was totally without merit but recognizing that color-
able arguments are not frivolous merely by finding that the argument is without
merit).

42. Hilmon Co. v. Hyatt Int'l, 899 F.2d 250, 254 (3d Cir. 1990). See also Polk
County v. Dodson, 454 U.S. 312, 323 (1981) (stating that "[i]t is the obligation of any
lawyer-whether privately retained or publicly appointed-not to clog the courts
with frivolous motions or appeals"); Kevin D. Hart, Annotation, What Circumstances
Justify Award of Damages and/or Double Costs Against Appellant's Attorney Under 28 U.S.C.
§ 1912, or Rule 38 of the Federal Rules of Appellate Procedure, 50 A.L.R. FED. 652 (1980).

43. Hilmon, 899 F.2d at 253-54.
44. Id. at 254.
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merous other decisions have reported similar concerns and
sanctions.45

Usually courts find an appeal frivolous where the appeal
brief fails to identify any arguable error in the district court's
decision and fails to confront or to contest the dispositive find-
ing. A good example of a frivolous appeal is found in Clark v.
Maurer.46 In Clark, the plaintiffs were among twenty-four Chi-
cago garbagemen fired for bribing a city timekeeper to show
them as working when they were not. 47 The city announced
the firing in a press release that described the garbagemen's
conduct but did not name them.4 The press release was pub-
lished in the Chicago Tribune, again without identifying the
malefactors .

The plaintiffs claimed that the firing deprived them of their
occupational liberty by stigmatizing them as unfit for future
employment.5 ° In addition, the complaint failed to allege the
charges were false and, indeed, appeared to concede their es-
sential truth. 51 The complaint did not even succeed in alleging
actionable defamation.5 2 The court dismissed the motion for
failure to state a claim upon which relief could be granted.5"
The Seventh Circuit affirmed, holding that the mere fact the
employees were never publicly named required dismissal of
the complaint.54

Further, the Seventh Circuit concluded that the only sub-
stantial issue raised on appeal was the defendant's request for
attorney's fees and double costs55 for being forced to respond

45. See, e.g., Foret v. Southern Farm Bureau Life Ins. Co., 918 F.2d 534, 539 (5th
Cir. 1990) (awarding sua sponte, a sanction of attorney's fees in a frivolous appeal);
Pillsbury Co. v. Midland Enter. Inc., 904 F.2d 317, 318 (5th Cir.), cert. denied, 498 U.S.
983 (1990) (affirming award of double costs for filing of frivolous appeal); Smith v.
Pennsylvania Bd., 574 A.2d 558 (Pa. 1990) (sanctioning attorney for appealing a rul-
ing where an appeal was not permitted pursuant to rules); Knect Bros. v. Ames
Const., 404 N.W.2d 859 (Minn. Ct. App. 1987) (finding appellant's further pursuit of
its defense to be frivolous and awarding attorney's fees on appeal pursuant to Minne-
sota law).

46. 824 F.2d 565 (7th Cir. 1987).
47. Id. at 566.
48. Id.
49. Id.
50. Id. at 566.
51. Clark v. Maurer, 824 F.2d 565, 566 (7th Cir. 1987).
52. Id.
53. Id.
54. Id.
55. Id. at 566. Defendant's request was pursuant to FED. R. Civ. P. 38.
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to a frivolous appeal. 56 The court noted that an appeal can be
frivolous, even though the underlying suit is not." The Sev-
enth Circuit explained:

The facts as known to a plaintiff and his counsel by reason-
able investigation, and the law as known to them by reason-
able research, might make a suit colorable when filed; but
when the district court dismisses the suit, the plaintiff and
his lawyer must reassess its merits. If, having done so, they
are unable to identify any respect in which the court erred
but nevertheless appeal, the appeal is groundless and sanc-
tions may be appropriate.58

In awarding sanctions, the Seventh Circuit noted the failure
of the appellant's brief to confront the issue of whether liability
existed where the names of the garbagemen had not been re-
leased.59  The court was particularly disturbed because the
district court "flagged" this issue. 60 The only authority cited
by the appellant's brief was a district court decision that never
discussed the significance of Seventh Circuit authority directly
on point.6 '

The Clark decision also illustrates the difficulty of determin-
ing whether an appeal is frivolous, even by members of the
same panel hearing the case. In Clark, Judge Cudahy dissented
from the court's conclusion that the appeal was frivolous.
Judge Cudahy recognized that the "lawsuit is thin and the ap-
peal perhaps even thinner. ' 62 However, given the fact that an-
other district court reached the opposite result in a related
complaint with identical facts, Judge Cudahy refused to find
the appeal frivolous. 6' He concluded that "[t]here may be a
thin line between appellate incompetency and appellate frivol-
ity, but I cannot persuade myself that the defects here,
whatever they may be, fall on the side of frivolity."'64

While the United States Supreme Court has held that Rule
11 of the Federal Rules of Civil Procedure does not apply to

56. Clark v. Maurer, 824 F.2d 565, 566 (7th Cir. 1987).
57. Id. at 566-67.
58. Id. (per curiam)(citing Morris v. Jenkins, 819 F.2d 678, 681-82 (7th Cir.

1987)).
59. Id. at 567.
60. Id.
61. Clark v. Maurer, 824 F.2d 565, 567 (7th Cir. 1987).
62. Id.
63. Id.
64. Id.

[Vol. 19

10

William Mitchell Law Review, Vol. 19, Iss. 3 [1993], Art. 6

http://open.mitchellhamline.edu/wmlr/vol19/iss3/6



ETHICAL ISSUES ON APPEAL

appellate proceedings, 65 Rule 38 of the Federal Rules of Ap-
pellate Procedure authorizes awards of appellate expenses for
frivolous appeals.66 Minnesota's counterpart to Rule 38 of the
Federal Rules of Appellate Procedure is Rule 138 of the Min-
nesota Rules of Civil Appellate Procedure. 67 Unlike the fed-
eral rule, a Minnesota court may award damages under Rule
138 if the court determines that the appeal was taken merely
for delay.68 An appeal that lacks merit is not enough to trigger
an award of damages under Rule 138.69 However, additional
sanctions may be imposed where an appeal is frivolous under
section 549.21 of the Minnesota Statutes.7 ° In an unpublished
opinion,7 the Minnesota Court of Appeals held that the party

seeking sanctions on appeal has the burden of proving that the
other party knowingly asserted a frivolous claim.72

If the attorney determines that an appeal is frivolous, the at-
torney must inform the client. Courts have often quoted Elihu
Root's comment that "[a]bout half the practice of a decent law-
yer is telling would-be clients that they are damned fools and
should stop."' 73 The decision to file an appeal belongs to the
client and not the lawyer. The Rules of Professional Conduct
impose an ethical obligation to fully inform the client on all

65. See Cooter & Gell v. Hartmarx Corp., 496 U.S. 384,406 (1990). See also Kath-
leen M. Dorr, Annotation, Comment Note-General Principles Regarding Imposition of Sanc-
tions Under Rule 11, Federal Rules of Civil Procedure, 95 A.L.R. FED. 107 (1989).

66. Cooter, 496 U.S. at 407.
67. MINN. R. Civ. App. P. 138 (1983). Rule 138 states: "If an appeal delays pro-

ceedings on the judgment of the trial court and appears to have been taken merely
for delay, the appellate court may award just damages and single or double costs to
the respondent." Id.

68. Prechtel v. Gonse, 396 N.W.2d 837, 840 (Minn. Ct. App. 1986) (quoting
Sievert v. LaMarca, 367 N.W.2d 580, 590 (Minn. Ct. App. 1985), review denied, (Minn.
July 17, 1985)).

69. See id.
70. MINN. STAT. § 549.21 (2)(1990). See, e.g., Knecht Bros. v. Ames Constr. Inc.,

404 N.W.2d 859 (Minn. Ct. App. 1987) (awarding additional attorney's fees on
appeal).

71. Potpourri Health Foods Trust v. Scherping, No. C2-91-1923, 1992 WL
71996 (Minn. Ct. App. April 14, 1992).

72. Id. at *3 (citing Uselman v. Uselman, 464 N.W.2d 130, 140 (Minn. 1990)).
Uselman was later superseded by MINN. STAT. § 549.21 (1990).

73. Hill v. Norfolk & Western Ry. Co., 814 F.2d 1192, 1202 (7th Cir. 1987)
(quoting 1 JEssuP, ELHu ROOT 133 (1938)); Amstar Corp. v. Envirotech Corp., 730
F.2d 1476, 1486 n.12 (Fed. Cir.), cert. denied, 469 U.S. 924 (1984).
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aspects of the case and to obtain the client's knowing consent
to the action.74

If the client insists on filing a frivolous appeal, the attorney
must decline or withdraw from representation. 75 In such a sit-
uation, a primary consideration for the attorney is the client's
objective in pursuing the appeal. The attorney must deter-
mine if the client seeks to press a meritorious issue, to harass
the winning party, or to delay the execution ofjudgment. Pur-
suing an appeal purely for delaying resolution of the litigation
constitutes an improper motive under Rule 138 of the Minne-
sota Rules of Civil Appellate Procedure.76 Even though a legal
and factual basis for bringing the appeal, the Minnesota Rules
of Professional Conduct require an attorney to "make reason-
able efforts to expedite litigation consistent with the interests
of the client." 77

C. Conflicts of Interest-or-You Can't Win Both Sides of the Same
Issue

Minnesota Rules of Professional Conduct Rule 1.7 governs
direct conflicts of interest. 7 An attorney must evaluate the po-
tential for conflicts prior to litigation. If a different firm han-

74. MINNESOTA RULES OF PROFESSIONAL CONDUCT Rule 1.4 (1985). The com-
ment to rule 1.4 states:

The client should have sufficient information to participate intelligently
in decisions concerning the objectives of the representation and the means
by which they are to be pursued, to the extent the client is willing and able
to do so.

Adequacy of communication depends in part on the kind of advice or
assistance involved. For example, in negotiations where there is time to ex-
plain a proposal, the lawyer should review all important provisions with the
client before proceeding to an agreement. In litigation, a lawyer should ex-
plain the general strategy and prospects of success and ordinarily should
consult the client on tactics that might injure or coerce others.

Id.
75. McConnell v. Critchlow, 661 F.2d 116, 119 (9th Cir. 1981) (sanctioning an

attorney who pursued a meritless claim at client's request).
76. MINN. R. CIv. App. P. 138.
77. MINNESOTA RULES OF PROFESSIONAL CONDUCT Rule 3.2 (1985).
78. See MINNESOTA RULES OF PROFESSIONAL CONDUCT Rule 1.7(a) (1985) stating

that
(a) A lawyer shall not represent a client if the representation of that client
will be directly adverse to another client, unless:

(1) the lawyer reasonably believes the representation will not adversely
affect the relationship with the other client; and

(2) each client consents after consultation.
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dies the appeal, a conflict may arise; therefore, the appellate
lawyer must also conduct a conflicts check. In this regard,
there is little difference between the considerations that guide
the conduct of a trial lawyer and the appellate lawyer.

A unique concern in appellate practice is positional conflict.
Consider the hypothetical posed by the lawyer who orally ar-
gues successive cases to the appellate court. In one case, the
lawyer argues on behalf of the insured that a pollution exclu-
sion is ambiguous. In a subsequent case, the lawyer represents
the insurer and argues the clause is clear and unambiguous.
Such an obvious conflict is rare because appellate courts are
far smaller than general trial courts and because the appellate
courts are more attuned to the decisional consistency of their
cases. The positions advocated by particular lawyers and law
firms are more likely to be scrutinized on a comparative basis
at the appellate level.

When faced with a potential positional conflict, the lawyer
must consider the likelihood of the identical issue being raised
in each case, the likely impact of a decision in favor of one cli-
ent on the position of the other client, and the significance of
the issue. Prior to advancing a position different than that of
another client, the lawyer should first determine whether the
differing positions fall within Rule 1.7(b) of the Minnesota
Rules of Professional Conduct.79 If the differing positions do
fall within the scope of Rule 1.7(b), the lawyer must, before
proceeding, determine that his appellate representation will
not adversely affect the client if the lawyer advocates a differing
view. The lawyer then must obtain the client's consent after
consultation.80

79. Elligett, Appellate Ethics, supra note 3. MINNESOTA RULES OF PROFESSIONAL
CONDUCT Rule 1.7(b) (1985) provides:

(b) A lawyer shall not represent a client if the representation of that client
may be materially limited by the lawyer's responsibilities to another client or
to a third person, or by the lawyer's own interests, unless:

(1) the lawyer reasonably believes the representation will not be ad-
versely affected; and

(2 the client consents after consultation ....

It is difficult to see how a client could consent to a positional conflict when the
decision in another case might result in a controlling decision contrary to the posi-
tion of the client.

80. MINNESOTA RULES OF PROFESSIONAL CONDUCT Rule 1.7(b) (1985).
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D. Candor-or-At Best Incompetent, At Worst Deceptive

An appellate attorney undertakes many conflicting duties.
For example, an appellate attorney's loyalties are divided be-
tween the duty of candor owed to the court and the duty of
zealous representation owed to the client. Where these duties
conflict, "the duty to the court is paramount, even to the inter-
ests of his client."'

Rule 3.3 of the Minnesota Rules of Professional Conduct ad-
dresses the duty of candor towards a tribunal.82 One common
situation that tests the application of rule 3.3 involves cases
that settle after the oral arguements but before the court has
issued an opinion. For other reasons, one side may still want a
definitive ruling, and the other side no longer cares if an opin-
ion is issued. Regardless of counsel's motive, courts have un-
equivocally refused to decide moot or fictitious appeals. 83

Attorneys, therefore, have an obligation to inform the appel-
late court of a settlement.84 "It is one thing to argue that set-

81. Steinle v. Warren, 765 F.2d 95, 101 (7th Cir. 1985) (citing VanBerkel v. Fox
Farm & Road Mach., 581 F. Supp. 1248 (D. Minn. 1984)).

82. MINNESOTA RULES OF PROFESSIONAL CONDUCT Rule 3.3 (1985). Rule 3.3
states:

(a) A lawyer shall not knowingly:
(1) make a false statement of fact to a tribunal;
(2) fail to disclose a fact to a tribunal when disclosure is necessary to

avoid assisting a criminal or fraudulent act by the client;
(3) fail to disclose to the tribunal legal authority in the controlling juris-

diction known to the lawyer to be directly adverse to the position of the
client and not disclosed by opposing counsel; or

(4) offer evidence that the lawyer knows to be false. If a lawyer has
offered material evidence and comes to know of its falsity, the lawyer shall
take reasonable remedial measures.
(b) The duties stated in paragraph (a) apply even if compliance requires
disclosure of information otherwise protected by Rule 1.6.
(c) A lawyer may refuse to offer evidence that the lawyer reasonably believes
is false.
(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all mate-
rial facts known to the lawyer which will enable the tribunal to make an in-
formed decision, whether or not the facts are adverse.

Id.
83. Barnes v. Macken, 252 Minn. 412, 416, 90 N.W.2d 222, 226 (1958) (holding

that policeman's appeal would be dismissed as moot because it was impossible for
the court to grant effectual relief); Obermoller v. Federal Land Bank, 409 N.W.2d
229, 230-31 (Minn. Ct. App. 1987), review denied, (Minn. Sept. 18, 1987) (citing Barnes,
252 Minn. at 416, 90 N.W.2d at 226).

84. Amherst & Clarence Ins. Co. v. Cazenovia Tavern, Inc., 453 N.E.2d 1077,
1078 (N.Y. 1983). The court addressed the attorney's obligation by stating that

[a]ny agreement or understanding the parties may have reached not to dis-
close to our Court the fact or circumstances of such settlement, relating as
the settlement does to the continuing viability of the appeal, will be disre-
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tlement does not moot a particular case; it is quite another to
promote an advisory opinion by disguising a settlement in or-
der to hide it from the court's consideration."8 -'

Rule 3.3 of the Minnesota Rules of Professional Conduct re-
quires a lawyer to disclose legal authority in the controlling ju-
risdiction that he knows to be directly adverse to the client, but
which is not disclosed by opposing counsel.8 6 This is probably
the most agonizing situation faced by any appellate lawyer.
The diligent attorney who performs more exhaustive research
than his opposing counsel often discovers such adverse au-
thority. The diligent attorney may feel particularly galled by
the compulsion to provide the benefit of this research to an
opponent who has not made the same effort.

Yet, the appellate lawyer may take comfort in the fact that
the court probably would have found the adverse decision on
its own, and the court will, by the attorney's disclosure, appre-
ciate the attorney's thoroughness and integrity. Moreover, by
being the first to discuss potentially damaging authority, the
appellate attorney can minimize the impact of the authority by
qualifying it or distinguishing it on the facts or legal context.

For example, in McVicar v. Standard Insulations, Inc. ,87 the de-
fendants obtained summary judgment on the basis of a recent
Mississippi Supreme Court decision. 8 While the case was on
appeal in the federal court, the Mississippi Supreme Court is-
sued a new opinion that was favorable to the appellant.8 ' The
appellant overlooked the new decision.90 The appellees, how-
ever, cited the new opinion leading to the reversal of summary
judgment in appellant's favor.9 '

Many attorneys question how far the disclosure obligation

garded. The attorneys for litigants in our Court have an obligation to keep
the Court informed of all such matters pertinent to the disposition of a
pending appeal and cannot, by agreement between them, foreclose its dis-
position on the ground of mootness or otherwise predetermine the scope of
our review.

Id. at 1078.
85. Douglas v. Donovan, 704 F.2d 1276, 1280 (D.C. Cir. 1983). In Donovan, the

court did not learn about the parties' settlement until the plaintiff's counsel acciden-
tally mentioned it during his conclusion at oral argument. Id. at 1279.

86. MINNESOTA RULES OF PROFESSIONAL CONDUCT Rule 3.3(a)(3) (1985).
87. 824 F.2d 920 (11 th Cir. 1987).
88. Id.
89. Elligett, Appellate Ethics, supra note 3, at 46.
90. Id.
91. Id.
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extends. Does the obligation only include trial court deci-
sions? If no local law exists, must the attorney disclose adverse
out-of-state cases? How closely on point must the case be to
require disclosure? The ABA Committee on Professional Eth-
ics and Grievances concluded that the proper determination of
whether the attorney must disclose precedent requires that the
attorney consider three questions:

(1) whether the overlooked decisions are ones that the
court clearly should take into account in deciding the case;
(2) whether in failing to disclose the decisions the lawyer, in
the eyes of the court, would lack candor and would be
viewed as acting unfairly; and
(3) whether the court would consider itself misled by the
lawyer.

92

The Committee's opinion is much more broad than the Min-
nesota Rules of Professional Conduct, which only require dis-
closure of "directly adverse" decisions in the "controlling
jurisdiction. "''  Nonetheless, the ABA opinion is useful be-
cause courts have viewed the disclosure requirement as
broader than that stated in the Rules of Professional Conduct.
In Estate of Oskey v. United States,94 the Minnesota federal district
court found that the counsel for the IRS had breached its obli-
gation to the court by not disclosing one case on point from
Colorado. The court did not inquire whether the obligation of
candor was limited to cases from the controlling jurisdiction or
even what the controlling jurisdiction should be in federal tax
cases.

95

The Minnesota Court of Appeals has held that the duty to
disclose also applies to controlling statutory authority. In
Dorso Trailer Sales v. American Body & Trailer, Inc. ,96 the respon-
dent (Polar) terminated Dorso's distributorship contract and,
as required by the contract, gave ninety days notice. 97 Subse-

92. ABA Comm. on Professional Ethics and Grievances, Formal Op. 280 (1949).
93. MINNESOTA RULES OF PROFESSIONAL CONDUCT Rule 3.3(a)(3) (1985).
94. 695 F. Supp. 422 (D. Minn. 1988).
95. Id. at 425. The court also noted that the IRS counsel breached his duty to

"represent the best interests of the taxpayers." Id. at 425. See also Ashland v. Ling-
Temco-Vought, Inc., 711 F.2d 1431 (9th Cir. 1983) (criticizing counsel for citing
only one case supporting their position and for not disclosing four federal and four
state cases to the contrary).

96. 372 N.W.2d 412 (Minn. Ct. App. 1985), appealed after remand, 464 N.W.2d 551
(Minn. Ct. App. 1990), aff'd in part and rev'd in part, 482 N.W.2d 771 (Minn. 1992).

97. Id. at 413.

[Vol. 19

16

William Mitchell Law Review, Vol. 19, Iss. 3 [1993], Art. 6

http://open.mitchellhamline.edu/wmlr/vol19/iss3/6



ETHICAL ISSUES ON APPEAL

quently, Dorso brought a breach of contract action against Po-
lar.98 The trial court held that, under the common law, the
agreement could only be terminated for cause.99 A jury found
that Polar had not been terminated for cause.'00 The court en-
tered judgment for Dorso, and Polar appealed.' 0' The court
of appeals reversed, concluding termination for cause was not
necessary.

02

Dorso's counsel subsequently learned that Minnesota Stat-
ute Chapter 80E required good cause to terminate a franchise
agreement.10 3 Dorso moved for relief from the judgment on
the ground that a fraud had been committed on the court. 1 4

Polar's former trial counsel admitted knowledge of Chapter
80E but never disclosed this information to Dorso or to the
courts. 0 5 Polar's attorney asserted that he did not have an
ethical obligation to disclose because, in his opinion, Chapter
80E would be unconstitutional as applied to the case.' 06 The
court rejected this argument and vacated the judgment. An-
other round of appeals ensued. 0 7

Polar argued that an attorney's ethical obligation to disclose
directly adverse legal authority did not impose the obligation
to suggest unpressed claims or theories. 0 8 Rather, Polar con-
tended, Dorso's breach of contract claim was independent
from its claim under Chapter 80E. 109 The court of appeals dis-
agreed, noting Polar's primary argument on appeal was that

98. Id. at 414.
99. Id.

100. Id.
101. Dorso Trailer Sales v. American Body & Trailer, Inc., 372 N.W.2d 412, 413

(Minn. Ct. App. 1985), appealed after remand, 464 N.W.2d 551 (Minn. Ct. App. 1990),
aff'd in part and rev'd in part, 482 N.W.2d 771 (Minn. 1992).

102. Id. at 415.
103. Dorso Trailer Sales v. American Body & Trailer, Inc., 482 N.W.2d 771, 772

(Minn. 1992).
104. Id. at 772. MINN. R. Civ. P. Rule 60.02 authorizes relief from a judgment (a)

for mistake, inadvertence, surprise or excusable neglect; (c) for fraud; and (f) for any
other reason justifying relief from the operation of the judgment.

105. Dorso, 482 N.W.2d at 772.
106. Id. Polar's attorney also based nondisclosure on the ground that Dorso's

counsel had not pleaded Chapter 80E as a theory of recovery. Id.
107. Id. at 772-73. The trial court referred to the Polar counsel's error as a "seri-

ous mistake in judgment" but rejected a finding of fraud. Id.
108. Dorso Trailer Sales, Inc. v. American Body & Trailer, Inc., 464 N.W.2d 551,

557 (Minn. Ct. App. 1990), aff'd in part and rev'd in part, 482 N.W.2d 771 (Minn.
1992).

109. Id. at 557.
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Minnesota law did not require good cause for termination of
the franchise agreement."o

The Minnesota Court of Appeals then addressed whether
the Polar counsel's violation of his duty to disclose warranted
vacating the judgment. I" The court of appeals recognized an-
other court's holding that "neglecting to acknowledge" au-
thority contrary to its position did not support vacating the
judgment and, at most, gave rise to a breach of ethics."' How-
ever, the court of appeals distinguished Dorso Trailer because,
in addition to failing to disclose the existence of the statute,
Polar affirmatively misrepresented the law to the courts.'
Therefore, the court of appeals held that vacating the judg-
ment was not warranted."14

The Minnesota Supreme Court reversed, concluding that
the district court lacked subject matter jurisdiction to vacate a
satisfied judgment. 15 In a footnote, the supreme court stated
that the Lawyer's Board of Professional Responsibility-not
the court-was the proper forum for dealing with allegations
of attorney misconduct. 1 6

The duty of candor is continuing in nature, and counsel is
required to inform the court of any new development that may
conceivably effect the outcome of the litigation." 7 In Board of
License Commissioners v. Pastore,l" 8 the United States Supreme
Court granted certiorari to consider whether the Fourth
Amendment Exclusionary Rule applied in a civil liquor license
revocation proceeding." 9 After issuing the writ, the Court
considered briefs on the merits and scheduled oral argu-
ment.' 20 At oral argument, counsel informed the Court that
the entity requesting the license had gone out of business, thus

110. Id.
11. Id. Polar's argument was that, even if the disclosure duty had been violated,

the violation was not sufficient to warrant vacating the judgment. Id. at 557.
112. Dorso Trailer Sales, Inc. v. American Body & Trailer, Inc., 464 N.W.2d 551,

557-58 (Minn. Ct. App. 1990), aff'd in part and rev'd in part, 482 N.W.2d 771 (Minn.
1992) (citing In re Rebeor, 89 B.R. 314, 323-24 (N.D.N.Y. 1988)).

113. Id. at 558.
114. Id. at 559.
115. Dorso Trailer Sales, Inc. v. American Body & Trailer, Inc., 482 N.W.2d 771,

773 (Minn. 1992).
116. Id. at 773 n.2.
117. Board of License Comm'rs v. Pastore, 469 U.S. 238, 240 (1985).
118. 469 U.S. 238 (1985).
119. Id. at 238.
120. Id.
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making the case moot.' 2 1 In dismissing the writ of certiorari as
moot, the Court noted that counsel is required to inform the
Court, without delay, of any development which could have the
effect of depriving the court of jurisdiction. 122

Violations of candor toward the tribunal include nondisclo-
sure or misstatement of a material fact, misrepresentation of
what a case holds, distortion of the law, and statements of pur-
ported fact not supported by the record. Candor to the court
requires fairly portraying the record. In Lund v. Corporate Air,
Inc.,123 the Minnesota Court of Appeals determined that the
lack of candor in the petition for discretionary review justified
the imposition of sanctions.' 24 The court noted that Corpo-
rate Air's counsel failed to disclose that a substantially similar
motion for summary judgment had been denied by another
judge eight months prior. Additionally, counsel failed to dis-
close the trial court's specific refusal to certify the question
presented by the second motion as important and doubtful.
According to the appellate court, the trial court's determina-
tion that immediate appellate review was not warranted was
germane to the court of appeals' inquiry of whether "the inter-
est of justice" would be served by extending discretionary re-
view.125 The court stated:

Corporate Air asserts that "this case involves an unusual is-
sue of first impression in Minnesota." The petition did not
discuss relevant case law, which holds that a binding elec-
tion of remedies does not generally occur until workers'
compensation benefits are actively pursued to a determina-
tive conclusion, benefits are accepted, and the adversary is
injured thereby. 126

Appellate rules require parties to support factual assertions

121. Id. at 239.
122. Id. at 240. See also In re Universal Minerals, Inc., 755 F.2d 309, 312 (3d Cir.

1985) (indicating that "[w]hen counsel receives a request for information from this
court, common courtesy would dictate that the request be at the least
acknowledged.").

123. 438 N.W.2d 458 (Minn. Ct. App. 1989), sanction vacated, (Minn. June 21,
1989).

124. Id. at 459.
125. Id.
126. Id. at 459-60 (citing Kohler v. State Farm Mut. Auto. Ins. Co., 416 N.W.2d

469 (Minn. Ct. App. 1987). The court ordered Corporate Air's counsel to pay sanc-
tions in the amount of $500. Id. at 460. It should be noted that the supreme court
reversed the imposition of monetary sanctions in Lund and referred the matter over
to the Board of Professional Responsibility. Order (Minn. June 21, 1989).
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with references to the record. Appellate courts have imposed
sanctions and stricken briefs for failure to abide by the rules,
even where the court does not find intentional misconduct. In
DCD Programs, Ltd. v. Leighton,' 27 the court indicated that attor-
neys have a professional duty that requires "scrupulous accu-
racy" in referring to the record. 12  The court noted that it
should not have to scrutinize an extensive record as an alterna-
tive to relying on representations made by counsel. "The
court relies on counsel to state clearly, candidly, and accurately
the record as it in fact exists.' 129

Appellate lawyers must also be careful when quoting case
law or quoting from the record. Quotations must fairly reflect
the case and should not be lifted out of context. In Amstar
Corp. v. Envirotech Corp.,' s counsel distorted the record by de-
letingcritical language when quoting from the record.' 3 ' The
court found that Envirotech's brief relied on a reverse state-
ment of the law of infringement, ignored the numerous and
unanimous contrary authorities called to its attention by Am-
star's main brief, distorted a quotation, and presented an es-
toppel argument based on that distortion. 32 The court thus
ordered Envirotech to pay Amstar double its costs on the
appeal. '

33

The appellate record is limited to those items presented to
the trial court.3 4 Items contained in an appendix or refer-
ences in a brief to materials not presented to the trial court are
thus not part of the record and are subject to a motion to strike
by the opposing party.'3 5  In addition, both the counsel and
the parties are subject to sanctions for including materials in
the appellate brief or appendix that were not of record in the

127. 846 F.2d 526 (9th Cir. 1988).
128. Id. at 528.
129. Id.
130. 730 F.2d 1476 (Fed. Cir. 1984).
131. Id. at 1486.
132. Id.
133. Id.
134. See MINN. R. Civ. App. P. 110.01. "The papers filed in the trial court, the

exhibits, and the transcript of the proceedings, if any, shall constitute the record on
appeal in all cases." Id.

135. See Kise v. Product Design & Eng'g Inc., 453 N.W.2d 561, 566 (Minn. Ct.
App. 1990) (granting motion to strike exhibits that were not part of the record re-
ceived by the trial court); see also Mitterhauser v. Mitterhauser, 399 N.W.2d 664, 667
(Minn. Ct. App. 1987) (striking documents from appeal that were not submitted to
the trial court).
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trial court.1 3 6 However, an appellate court has the inherent
power to look beyond the record of the trial court where "the
orderly administration of justice commends it.' 3 7 Evidence
appropriate for appellate admission is generally uncontro-
verted or conclusive and, consequently, is not submitted as a
basis to reverse factual findings made by the trial court. 38

The obligation of candor applies throughout the appellate
process, including oral argument and petitions for rehear-
ing.'3 9 For example, during oral argument, appellant's coun-
sel argued that the judgment against his client was erroneous
because his client testified, "I applied the brakes, but the
brakes failed."' 40 Upon questioning by the court, it became
apparent that the client had actually testified, "I applied the
brakes, but the brakes failed to stop the car before the im-
pact."'' Such distortion of the record can result in the impo-
sition of sanctions. Such allegations of the record diminish the
lawyer's credibility and damages the client's cause.' 42

E. Demeanor--or-You Can Think It, but You Better Not Say It

Appellate courts have censured and sanctioned counsel for
disparaging the trial court, opposing counsel, and the other
parties. As one judge stated, "[y]ou can think it, but you better
not say it."' 143 In Allen v. Seidman,' 44 the court criticized counsel
for writing the word "WRONG" beside several of the district
judge's findings and submitting this as part of the appendix.' 45

The court noted that "[tihis is indecorous and unprofessional

136. See Kramer v. Fyten, No. C4-91-1275, 1992 WL 20746, at *2 (Minn. Ct. App.
Feb. 11, 1992) (imposing $750 in sanctions against counsel and parties for failure to
abide by MINN. R. Civ. App. P. 110.01).

137. Crystal Beach Bay Assoc. v. County of Koochiching, 309 Minn. 52, 55, 243
N.W.2d 40, 43 (1976).

138. See Mattfeld v. Nester, 226 Minn. 106, 123, 32 N.W.2d 291, 303 (1948) (find-
ing that an omission from the record may be introduced in the appellate court where
the omission is uncontroverted and will not prejudice the opposing party).

139. Elligett, Appellate Ethics, supra note 3, at 47.
140. Id.
141. Id.
142. Healy v. Suntrust Serv. Corp., 569 So. 2d 458, 461 (Fla. Dist. Ct. App. 1990).

In Healy, petition for rehearing was struck as "scurrilous" because it directly con-
flicted with the party's prior factual representations. Id.

143. Vandenberghe v. Poole, 163 So. 2d 51, 52 (Fla. Dist. Ct. App. 1964).
144. 881 F.2d 375 (7th Cir. 1989).
145. Id. at 381.
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conduct, which we have noticed in other cases and remark pub-
licly today in the hope it will not recur. "146

In In re Paulsrude,'4 7 the Minnesota Supreme Court disbarred
an attorney for, among other things, referring to the court as a
"kangaroo court" and the judge as a "horse's ass."' 4 8 One
court struck a petition for rehearing because the petition con-
tained the statement that the "[a]ppellate court has either ig-
nored the law or is not interested in determining the law."' 49

Counsel also has an obligation to be courteous to opposing
lawyers and opposing parties. In Sonksen v. Legal Services
Corp. ,15 counsel made racial slurs, called the opposing parties
"ignorant psychopaths," and referred to their counsel as "will-
fully perverse."'' The comments resulted in censure of coun-
sel by the Iowa Supreme Court.'52 In Columbus Bar Ass'n v.
Riebel,t ' an attorney was disciplined for writing and rubber-
stamping obscenities on correspondence to opposing coun-
sel.' 54 While courts do tolerate relevant criticism, candor does
have its limitations and courts will sanction attorneys who have
gone beyond the court's idea of appropriate conduct.

II. CONCLUSION

In many ways the practice of appellate law is no different
than practice in any other court. However, the requirements
of procedural rules are undeniably more rigidly enforced.
Consequently, appellate practice is often more demanding,
particularly for the unschooled.

Lawyers must be competent. They must fully advise their
clients on both the substantive and procedural aspects of their

146. Id.

147. 311 Minn. 303, 248 N.W.2d 747 (1976).
148. Id. at 748.
149. Vandenberghe v. Poole, 163 So. 2d 51, 51 (Fla. Dist. Ct. App. 1964). The

court found the language to be "contemptuous and impudent." Id. The court then
declared that it is not part of an attorney's job to use language in papers filed with the
court that is insulting to the members of the panel who heard the case. Id.

150. 389 N.W.2d 386, 389 (Iowa 1986).
151. Id. at 389.
152. Id.
153. 432 N.E.2d 165 (Ohio 1982). The intent of the Code of Professional Re-

sponsibility is that lawyers should be "cognizant of the necessity for good manners,
courtesy and discourse, both to the client and other practitioners, as being part of
our professional ethics." Id. at 167.

154. Id.
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case. Appellate lawyers must be aware of all the rules and the
judicial gloss placed on those rules by the courts.

More importantly, the appellate lawyer must be candid and
forthright at all times not only with clients but also with the
court and opposing counsel. Just as an appeal is the distilla-
tion of complex facts and legal issues narrowed down to a few
brief pages and a handful of spoken words, the lawyer's con-
duct on appeal is often subject to closer scrutiny and more ex-
acting measure than in the trial court.

The rules of ethical appellate practice are grounded in com-
mon sense. Adherence to these rules is essential to maintain
the proper functioning of the appellate system.
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1:4-8-Frivolous Litigation 

(a) Effect of Signing, Filing or Advocating a Paper. The signature of an attorney or pro se 
party constitutes a certificate that the signatory has read the pleading, written motion or 
other paper. By signing, filing or advocating a pleading, written motion, or other paper, an 
attorney or pro se party certifies that to the best of his or her knowledge, information, and 
belief, formed after an inquiry reasonable under the circumstances: 

(1) the paper is not being presented for any improper purpose, such as to harass or to 
cause unnecessary delay or needless increase in the cost of litigation; 

(2) the claims, defenses, and other legal contentions therein are warranted by existing law 
or by a non-frivolous argument for the extension, modification, or reversal of existing law or 
the establishment of new law; 

(3) the factual allegations have evidentiary support or, as to specifically identified 
allegations, they are either likely to have evidentiary support or they will be withdrawn or 
corrected if reasonable opportunity for further investigation or discovery indicates 
insufficient evidentiary support; and 

(4) the denials of factual allegations are warranted on the evidence or, as to specifically 
identified denials, they are reasonably based on a lack of information or belief or they will 
be withdrawn or corrected if a reasonable opportunity for further investigation or discovery 
indicates insufficient evidentiary support. 

If the pleading, written motion or other paper is not signed or is signed with intent to defeat 
the purpose of this rule, it may be stricken and the action may proceed as though the 
document had not been served. Any adverse party may also seek sanctions in accordance 
with the provisions of paragraph (b) of this rule. 

 
(b) Motions for Sanctions. 

(1) Contents of Motion, Certification. An application for sanctions under this rule shall be 
by motion made separately from other applications and shall describe the specific conduct 
alleged to have violated this rule. No such motion shall be filed unless it includes a 
certification that the applicant served written notice and demand pursuant to R. 1:5-2 to 
the attorney or pro se party who signed or filed the paper objected to. The certification shall 
have annexed a copy of that notice and demand, which shall (i) state that the paper is 
believed to violate the provisions of this rule, (ii) set forth the basis for that belief with 
specificity, (iii) include a demand that the paper be withdrawn, and (iv) give notice, except 
as otherwise provided herein, that an application for sanctions will be made within a 



reasonable time thereafter if the offending paper is not withdrawn within 28 days of service 
of the written demand. If, however, the subject of the application for sanctions is a motion 
whose return date precedes the expiration of the 28-day period, the demand shall give the 
movant the option of either consenting to an adjournment of the return date or waiving the 
balance of the 28-day period then remaining. A movant who does not request an 
adjournment of the return date as provided herein shall be deemed to have elected the 
waiver. The certification shall also certify that the paper objected to has not been 
withdrawn or corrected within the appropriate time period provided herein following 
service of the written notice and demand. 

No motion shall be filed if the paper objected to has been withdrawn or corrected within 28 
days of service of the notice and demand or within such other time period as provided 
herein. 

(2) Time for Filing; Attorney's Fees. A motion for sanctions shall be filed with the court no 
later than 20 days following the entry of final judgment. If warranted, the court may award 
to the party prevailing on the motion the reasonable expenses and attorneys' fees incurred 
in presenting or opposing the motion. For purposes of this rule, the term "final judgment" 
shall include any order deciding a post-judgment motion whether or not that order is 
directly appealable. 

(3) Scope of Responsibility. Except in extraordinary circumstances, a law firm shall be 
jointly responsible for violations committed by its partners, shareholders, associates and 
employees. 

 
(c) Sanction on Court's Initiative. On its own initiative, the court may enter an order 
describing the specific conduct that appears to violate this rule and directing the attorney 
or pro se party to show cause why he or she has not violated the rule. The order to show 
cause shall issue before a voluntary dismissal or settlement of the claims made by or 
against the pro se party or the attorney who is the subject of the order to show cause. 

  

(d) Order for Sanctions. A sanction imposed for violation of paragraph (a) of this rule shall 
be limited to a sum sufficient to deter repetition of such conduct. The sanction may consist 
of (1) an order to pay a penalty into court, or (2) an order directing payment to the movant of 
some or all of the reasonable attorneys' fees and other expenses incurred as a direct result 
of the violation, or both. Among the factors to be considered by the court in imposing a 
sanction under (2) is the timeliness of the movant's filing of the motion therefor. In the order 
imposing sanctions, the court shall describe the conduct determined to be a violation of 



this rule and explain the basis for the sanction imposed. 
  

(e) Exceptions. This rule does not apply to disclosures and discovery requests, responses, 
objections, and discovery motions that are subject to the provisions of R. 4:23. 

  

(f) Applicability to Parties. To the extent practicable, the procedures prescribed by this 
rule shall apply to the assertion of costs and fees against a party other than a pro se party 
pursuant to N.J.S.A. 2A:15-59.1. 

  

Note: Source -- R.R. 4:11 (seventh through tenth sentences); amended July 13, 1994 to be 
effective September 1, 1994; amended June 28, 1996 to be effective September 1, 1996; 
paragraph (b)(2) amended July 12, 2002 to be effective September 3, 2002; paragraph (b)(2) 
amended and paragraph (g) deleted July 28, 2004 to be effective September 1, 2004. 

 



R. 2:7-2(d) 

(d) Responsibility of Counsel Assigned by the Trial Court for Non-Indictable 
Offenses. Assigned counsel representing a defendant in a non-indictable prosecution 
shall file an appeal for a defendant who elects to exercise the right to appeal. An attorney 
filing a notice of appeal shall be deemed the attorney of record for the appeal unless the 
attorney files with the notice of appeal a motion to be relieved as counsel and for the 
assignment of counsel on appeal. 



R. 3:22-6(d) 

(d) Substitution; Withdrawal of Assigned Counsel. The court shall not substitute new 
assigned counsel at the request of defendant while assigned counsel is serving, except 
upon a showing of good cause and notice to the Office of the Public Defender. Assigned 
counsel may not seek to withdraw on the ground of lack of merit of the petition. Counsel 
should advance all of the legitimate arguments requested by the defendant that the record 
will support. If defendant insists upon the assertion of any grounds for relief that counsel 
deems to be without merit, counsel shall list such claims in the petition or amended 
petition or incorporate them by reference. Pro se briefs can also be submitted. 
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RPC 1.1 Competence 

 A lawyer shall not:  

(a) Handle or neglect a matter entrusted to the lawyer in such manner that the lawyer's 
conduct constitutes gross negligence. 

 

RPC 1.3 Diligence  

A lawyer shall act with reasonable diligence and promptness in representing a client.  

 

RPC 1.4 Communication 

(a)  A lawyer shall fully inform a prospective client of how, when, and where the client 
may communicate with the lawyer.  

(b)  A lawyer shall keep a client reasonably informed about the status of a matter and 
promptly comply with reasonable requests for information.  

(c)  A lawyer shall explain a matter to the extent reasonably necessary to permit the 
client to make informed decisions regarding the representation.  

(d)  When a lawyer knows that a client expects assistance not permitted by the Rules of 
Professional Conduct or other law, the lawyer shall advise the client of the relevant 
limitations on the lawyer's conduct. 

 

RPC 3.3 Candor Toward the Tribunal 

(a)  A lawyer shall not knowingly:  

(1) make a false statement of material fact or law to a tribunal;  

(2) fail to disclose a material fact to a tribunal when disclosure is necessary to avoid 
assisting an illegal, criminal or fraudulent act by the client;  

(3) fail to disclose to the tribunal legal authority in the controlling jurisdiction known 
to the lawyer to be directly adverse to the position of the client and not disclosed by 
opposing counsel;  

(4) offer evidence that the lawyer knows to be false. If a lawyer has offered material 
evidence and comes to know of its falsity, the lawyer shall take reasonable remedial 
measures; or  



(5) fail to disclose to the tribunal a material fact knowing that the omission is 
reasonably certain to mislead the tribunal, except that it shall not be a breach of this 
rule if the disclosure is protected by a recognized privilege or is otherwise prohibited 
by law. 



 

 

 

https://case-law.vlex.com/vid/brundage-v-estate-of-887056376

Brundage v. Estate of Carambio, 195 N.J. 575 (2008)

https://case-law.vlex.com/vid/brundage-v-estate-of-887056376
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OPINION OF THE COURT 

__________________________

SMITH, Circuit Judge. 

 Anthony Brookins violated provisions governing the 

term of supervised release he was serving.  As a result, his 

supervised release was revoked and the District Court imposed 

a revocation sentence from which he appealed pro se.  We then 

appointed the same counsel who had represented Brookins in 

his District Court proceeding to represent him on appeal.  

Counsel filed an Anders brief1—and a woefully inadequate one 

 
1 An Anders brief, which is accompanied by counsel’s motion 

to withdraw, advises the court of appeals that counsel has not 



 

3 

 

at that—and sought leave to withdraw.  For the reasons set out 

below, we will discharge counsel and will direct the Clerk of 

Court to appoint new counsel for Brookins.  

I. 

 In May 2009, a jury found Anthony Brookins guilty of 

both a firearm offense and a drug trafficking charge.  The 

District Court sentenced Brookins to 120 months and 240 

months, respectively, with those sentences to be served 

concurrently.  The Court also imposed three- and ten-year 

periods of supervised release, respectively.  They, too, were to 

be served concurrently.  Pursuant to a First Step Act motion, 

the District Court later reduced Brookins’s 240-month 

sentence on the drug trafficking offense to 180 months.  In 

December 2019 after his release from prison, Brookins began 

serving the supervisory period of his sentence.   

In May of 2023, Brookins’s probation officer filed a 

petition alleging that Brookins had violated the terms of his 

supervised release.  The petition listed five violations.  

Violation number 1 alleged that Brookins had been charged in 

a Pennsylvania criminal complaint with simple assault and 

harassment arising out of a domestic incident involving his 

girlfriend.  Violation numbers 2, 3, and 4 alleged that on three 

occasions urine specimens he provided to the Probation Office 

had tested positive for cocaine.  Violation number 5 averred 

that Brookins had failed to participate in the substance abuse 

testing and treatment program required by the terms of his 

supervised release and stated that his noncompliance had 

 
identified any non-frivolous issues to raise on review.  Anders 

v. California, 386 U.S. 738, 744 (1967). 
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resulted in his discharge from the program.  A supplemental 

petition added violation number 6 stemming from another 

domestic incident.  The underlying conduct led to the filing of 

additional Pennsylvania criminal charges against Brookins.   

At a revocation hearing, Brookins admitted that he was 

guilty of committing “violation number 5” by failing to comply 

with the substance abuse treatment program.  United States v. 

Brookins, Crim. No. 2:08-cr-00166-JFC, cm/ecf no. 198 at 6 

(W.D. Pa. Nov. 21, 2023) (hereafter “Revoc. Tr.”).  For its part, 

the Government withdrew the other five alleged violations.  

The revocation hearing proceeded solely on violation number 

5, a Grade C violation under the sentencing guidelines.   

After Brookins admitted to violation number 5, the 

District Court turned to hearing about Brookins’s background 

and specifically asked about his “current situation.”  Revoc. Tr. 

at 8.  The probation officer informed the Court that Brookins 

had been residing with his girlfriend who had been the victim 

of the two domestic incidents alleged in the petition.  The 

District Court inquired if drugs had been involved in the 

domestic incidents, and both Brookins and his probation 

officer acknowledged as much.  In response to an inquiry 

directed to him from the Court, Brookins claimed that he 

wanted help to deal with his drug problem.   

The District Judge stated that she had reviewed 

Brookins’s earlier pre-sentence report and thought that 

“intensive inpatient drug treatment” might be the best means 

to help him address his substance abuse problem.  Revoc. Tr. 

at 18.  The Court noted that “people tend to fall back into the 

drug usage, they get back into their old habits.”  Id. at 24.  She 
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then asked if Brookins was willing to participate in a long-term 

program, and he expressed his willingness to do so.   

The District Court went on to find that Brookins had 

violated the condition of supervision which required his 

participation in substance abuse treatment, a Grade C violation. 

The Court sentenced Brookins to a total of 14 months of 

imprisonment, on both counts 1 and 2, followed by a term of 

supervised release.  In addition, the District Court declared that 

upon release Brookins was to participate in an intensive drug 

treatment program and he was to have “no contact directly or 

indirectly” with the alleged victim of the domestic incidents.  

Id. at 26.  

Brookins filed a pro se notice of appeal.2  United States 

v. Brookins, No. 23-3174, cm/ecf no. 1 (3d Cir. Dec. 12, 2023) 

 
2  The District Court exercised jurisdiction under 18 U.S.C. §§ 

3231 and 3583(e).  Although Brookins’s pro se notice of 

appeal was untimely when received by the Clerk’s Office, he 

had placed that notice in the prison mail nine days after he was 

sentenced.  Accordingly, under the prison mailbox rule, his 

notice of appeal was timely under Federal Rule of Appellate 

Procedure 4(b)(1)(A).  See Houston v. Lack, 487 U.S. 266, 

270-71 (1988) (holding that the timeliness of a pro se prisoner 

appeal is based on the date the prisoner delivers the notice of 

appeal to prison authorities).  Moreover, the timeliness of a 

notice of appeal in a criminal case is not jurisdictional, and the 

Government has not challenged the timeliness of this appeal.  

See United States v. Muhammud, 701 F.3d 109, 111 (3d Cir. 

2012).  We thus exercise jurisdiction under 28 U.S.C. § 1291 

and 18 U.S.C. § 3742(a).  
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(docket hereafter cited as COA3).  In appointing appellate 

counsel, we looked to the same lawyer who had represented 

Brookins before the District Court.  On the very day that we 

appointed that attorney, he moved to withdraw.  He noted that 

Brookins had filed an untimely notice of appeal and also 

claimed that there were irreconcilable differences between 

lawyer and client.  After we directed counsel to confirm that 

Brookins had received a copy of the motion to withdraw, 

counsel filed an amended motion to withdraw.  In that motion, 

he advised this Court that he had filed what he styled a “notice 

of retirement to practice in this Court.”  COA3, cm/ecf no. 9.  

We responded by issuing a text order which requested 

clarification of counsel’s retirement from “practice in this 

Court” and whether it meant he wished to be removed from the 

CJA panel in the District Court.3  Id. no. 10.  We also reminded 

him that attorneys appointed under the CJA are expected to 

continue their representation on appeal.  See 3d Cir. L.A.R. 

109.1.  Counsel relented, informing us that he would continue 

to represent Brookins on appeal.   

What followed was what counsel has characterized as 

an Anders brief.  It was accompanied by the usual motion to 

withdraw from further representation of the appellant.  Just a 

cursory review of that eleven-page document reveals its 

inadequacy.  And our mention of its length is deceiving.  The 

first page—a cover page—sets out the case caption.  The 

 
3 CJA is an acronym for the Criminal Justice Act, which 

“requires district courts to provide legal counsel for criminal 

defendants charged with a felony when they are unable to pay 

for an attorney.”  United States v. Konrad, 730 F.3d 343, 346 

(3d Cir. 2013) (citing 18 U.S.C. § 3006A(a)(1)(A)). 
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second page, page i, provides a table of contents.  Page ii is a 

table of citations, listing five statutory sources, along with only 

one case citation: Anders.  Counsel’s certificate of membership 

in the bar and certification that a virus check had been 

performed appear on what has been paginated as “7”, 

appearing near the end of the brief.  The last of the eleven 

pages, paginated as “8”, contains a certificate of service.   

The remaining six pages constitute the “substance” of 

the brief.  None of them contains a full page of text.  The first 

of those six pages, paginated as “1”, states the bases for 

jurisdiction in both the District Court and in this Court.  The 

issue presented appears on the next page.  The factual recitation 

follows and consists of two paragraphs.  The first paragraph 

sets out a procedural summary of Brookins’s underlying 

criminal convictions.  The second addresses Brookins’s 

violation of supervised release but does not identify the 

specific violation—the violation to which Brookins had 

admitted.  Nor is there any discussion of what took place during 

the revocation hearing, other than that Brookins had “admitted 

to a ‘C’ violation” and received a “Guideline sentence.”  

Anders Br. at 3.  There was no mention that the District Court 

sentenced him to 14 months of imprisonment nor to the 

additional time that Brookins would serve on supervised 

release.  The “Anders brief” is also silent with respect to the 

new special conditions of supervised release which the District 

Court imposed.  That Brookins was to have no contact with the 

alleged victim and that he was to participate in an intensive 

drug treatment program went unmentioned. 

The summary of argument section on the seventh of the 

eleven-page document, paginated as number four, repeats that 
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Brookins admitted to a supervised release violation and that he 

received a “guideline sentence.”  Anders Br. at 4.  This section 

advised that no challenges were raised as to whether the 

admission was knowing and voluntary.  The final sentence of 

this summary of argument simply states:  “In short, there is no 

issue of arguable merit in this case and Counsel asks leave to 

withdraw.”  Id. 

The argument section begins (and ends) on the eighth 

page, which is numbered as “5”.  It consists of a lone 

paragraph.  It claims that counsel had conducted “a careful 

review” and “concluded that any further proceedings on behalf 

of [Brookins] would be wholly frivolous and without arguable 

merit within the meaning of Anders.”  Anders Br. at 5.  

Although counsel represented that he had reviewed the record 

and transcripts in the case, the appendix submitted along with 

the brief contains no more than the notice of appeal, the 

judgment rendered after the revocation hearing, the revocation 

petition itself, and the minutes from the revocation proceeding.  

It does not include a transcript of the revocation hearing.  That 

was later provided by counsel after the Government filed a 

motion to compel the filing of the transcript.  See COA3, 

cm/ecf nos. 45, 49.  Brookins himself also filed the transcript 

after he submitted an informal pro se brief.4   

A conclusion section appears at “6”.   

Brookins’s informal brief takes issue with the 

following:  the imposition of the no-contact order; the Court’s 

 
4 When counsel has filed an Anders brief, he must serve it upon 

his client, who “may also file a brief in response pro se.”  3d 

Cir. L.A.R. 109.2(a). 
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imposition of the maximum term of imprisonment under the 

guideline range; the reasonableness of the inpatient drug 

treatment requirement; whether the District Court procedurally 

erred by failing to place on the record every condition of 

supervised release; and whether he received all of the 

discovery material to which he was entitled.   

The Government responded with a comprehensive, 49-

page brief that scoured the record for any issue that might be 

appealable.  It thoroughly explained why, in its view, there 

were no issues of arguable merit.  In short, the Government did 

appellate counsel’s job for him. 

II. 

 Given the gross inadequacy of the representation we 

have just recited in detail, we take this opportunity to once 

again examine Anders v. California and to remind all who 

represent criminal defendants on appeal—and to remind 

ourselves—of the requirement that indigent defendants be 

afforded constitutionally adequate legal representation.  

Gideon v. Wainwright made clear the “fundamental nature of 

the right to counsel” and declared that, “in our adversary 

system of criminal justice, any person haled into court, who is 

too poor to hire a lawyer, cannot be assured a fair trial unless 

counsel is provided for him.” 372 U.S. 335, 343, 344 (1963).  

Accordingly, indigent defendants have the right to court-

appointed counsel.   

 Several years after Gideon, the Supreme Court 

considered the constitutional adequacy of the procedure 

California courts required an indigent defendant’s court-

appointed counsel to follow in advising an appellate court that 
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an appeal lacks merit.  Anders, 386 U.S. at 740-41.  Before 

addressing the merits of the issue, the Supreme Court 

highlighted its concern—reaching back to the 1950s—about 

“discrimination against the indigent defendant.”  Id. at 741.  

After reciting its precedent, including Gideon, the Court went 

on to declare that it “continue[d] to adhere to these principles.”5  

Id. at 742.   

The Anders Court then turned to the statement of 

appellate counsel that there was no merit to the appeal before 

it.  Writing for the majority, Justice Clark declared that 

“counsel’s bare conclusion” that his client’s appeal had no 

merit was “not enough.”  Id.  His opinion went on to make clear 

that the “constitutional requirement of substantial equality and 

fair process can only be attained where counsel acts in the role 

of an active advocate in behalf of his client.”  Id. at 744.  Anders 

teaches that, as an advocate, counsel must  

support his client’s appeal to the best of his 

ability.  Of course, if counsel finds his case to be 

wholly frivolous, after a conscientious 

examination of it, he should so advise the court 

and request permission to withdraw.  That 

request must, however, be accompanied by a 

brief referring to anything in the record that 

might arguably support the appeal. 

 
5 Anders, 386 U.S. at 741-742 (citing Griffin v. Illinois, 351 

U.S. 12 (1956); Douglas v. California, 372 U.S. 353 (1963); 

Johnson v. United States, 352 U.S. 565 (1957); Ellis v. United 

States, 356 U.S. 674, 675 (1958); and Gideon, 372 U.S. at 344). 
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Id.  It is then “the court—not counsel,” that “proceeds, after a 

full examination of all the proceedings, to decide whether the 

case is wholly frivolous.”  Id.   

In the context of an Anders brief, the terms “wholly 

frivolous” and “without merit” mean “that the appeal lacks any 

basis in law or fact.”  McCoy v. Ct. of Appeals of Wis., Dist. 1, 

486 U.S. 429, 438 n.10 (1988).  If there is an issue that is 

“arguable” on its merits, then the appeal is not frivolous.  

Anders, 386 U.S. at 744; Smith v. Robbins, 528 U.S. 259, 266 

(2000). 

In Penson v. Ohio, the Supreme Court considered 

whether Ohio’s procedure for apprising an appellate court of a 

meritless appeal complied with the process set out in Anders.  

488 U.S. 75, 77-78 (1988).  The Court reiterated the 

importance of an indigent defendant’s having counsel in his 

“first appeal as of right.”  Id. at 79.  It characterized Anders as 

setting out “certain safeguards” that would avoid denying the 

indigent appellant the right to “fair representation.” Id. at 80.  

The first safeguard is the “conscientious examination of the 

case” by appointed counsel.  Id. (internal quotation marks and 

citation omitted).  When such scrutiny leads appointed counsel 

to move to withdraw from the case on the basis that the appeal 

is without merit, the Anders brief becomes the second 

safeguard.  Id.  

As the Supreme Court has described it, the “so-called 

‘Anders brief’ serves the valuable purpose of assisting the court 

in determining both that counsel in fact conducted the required 

detailed review of the case and that the appeal is indeed so 

frivolous that it may be decided without an adversary 

presentation.”  Penson, 488 U.S. at 81-82.  The Court has 
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further explained that, in the absence of a compliant Anders 

brief, the reviewing court is deprived “of the assistance of an 

advocate in its own review of the cold record on appeal.”  Id. 

at 82.   

The remaining safeguard is then the responsibility of the 

appellate court, which must conduct a “full examination” of the 

case.  Id. at 80 (quoting Anders, 386 U.S. at 744).  That 

examination will determine whether the court goes on to 

review the merits of the appeal without counsel’s assistance or 

instead appoints new counsel to represent the indigent 

defendant. Id.   

In United States v. Langley, our court recounted that we 

“have addressed the expectations of counsel when seeking to 

withdraw under Anders primarily in three cases.”  52 F.4th 564, 

570 (3d Cir. 2022) (citing United States v. Marvin, 211 F.3d 

778 (3d Cir. 2000); United States v. Youla, 241 F.3d 296 (3d 

Cir. 2001); and United States v. Coleman, 575 F.3d 316 (3d 

Cir. 2009)).  For purposes of the matter before us, Marvin and 

Youla are most informative as they addressed “the contours of 

the court’s and counsel’s obligations” in light of Anders.6  

Marvin, 211 F.3d at 780.  We deemed the counseled Anders 

brief in Marvin to be inadequate because it failed to 

demonstrate that counsel had fully “explored all possible issues 

 
6Coleman is of limited importance to our inquiry because, 

although it applied the analysis articulated in Marvin and 

Youla, it did not set out any further guideposts for reviewing 

an Anders brief.  
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for appeal” and did not explain “why those issues that he [did] 

address [were] legally frivolous.”7  Id. at 781. 

We also deemed the Anders brief in Youla to be 

inadequate.  241 F.3d at 300.  There, we described both 

counsel’s duties when deciding what kind of brief to submit 

and the steps our Court should employ when presented with an 

Anders brief.  As to counsel’s duties, we instructed that they 

“are (1) to satisfy the court that counsel has thoroughly 

examined the record in search of appealable issues, and (2) to 

explain why the issues are frivolous.”  Id. (citing Marvin, 211 

F.3d at 780).  As a reviewing court, our inquiry is “twofold: (1) 

whether counsel adequately fulfilled [his duties]; and (2) 

whether an independent review of the record presents any 

nonfrivolous issues.”  Id.  (citing Marvin, 211 F.3d at 780). 

 Whether counsel has satisfied his “Anders obligation” 

determines the scope of our review at the second step of our 

inquiry.  Langley, 52 F.4th at 569.  Once the Anders brief is 

filed, our examination of the record is plenary, and we conduct 

“a full examination of all the proceedings to decide whether the 

case is wholly frivolous.”  Id. at 568 (quoting Penson, 488 U.S. 

at 80).  When we conclude that counsel has satisfied his or her 

duties, we may limit our plenary review “to the issues counsel 

raised.”  Id. at 569 (citing Youla, 241 F.3d at 301).  

 The defendant in Langley had pleaded guilty.  In 

response to the submission by his counsel of an Anders brief, 

 
7 In Marvin, we noted that Third Circuit Local Rule 109.2 

“tracks the Anders suggestion” regarding how counsel should 

proceed when he has failed to identify any arguable issues of 

merit.  211 F.3d at 780.   
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Langley took advantage of the opportunity to file a pro se 

informal brief under our court’s Local Rule.8  Counsel’s brief 

did not address the issues raised in Langley’s pro se brief.  We 

recognized that our case law addressing appeals that involve 

both an Anders brief and a pro se informal brief had not been 

consistent, faulting counsel at times for not anticipating issues 

raised by the defendant pro se even though an Anders brief is 

filed prior to any submission by the defendant.  52 F.4th at 571-

72.  We “clarif[ied] that counsel’s failure to address issues 

raised in her client’s pro se brief does not render an Anders 

brief inadequate per se.  It may be relevant, however, in 

illustrating a more general failure to identify and discuss 

potentially appealable issues.”  Id. at 573 (footnote omitted).  

“[U]ltimately,” we declared, “our adequacy determination 

must be made on a case-by-case basis.”  Id. at 573-74. 

 Having addressed in Langley considerations to be taken 

into account when there is both an Anders brief and a 

submission from the defendant pro se, we turned to the 

adequacy of counsel’s brief.  That brief addressed the validity 

of Langley’s guilty plea and the sentence imposed.9  We 

 
8 See 3d Cir. L.A.R. 109.2(a). 
9 When an Anders brief follows the entry by the defendant of a 

guilty plea and the entry of a final judgment after sentencing, 

the issues that the defendant may raise on direct appeal are 

ordinarily limited to whether the defendant could be haled into 

court at all, the validity of the guilty plea, and the legality of 

the sentence.  See United States v. Broce, 488 U.S. 563, 569, 

575 (1989); see also Tollett v. Henderson, 411 U.S. 258, 267 

(1973) (“When a criminal defendant has solemnly admitted in 

open court that he is in fact guilty of the offense with which he 
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concluded that counsel’s Anders brief “adequately explain[ed] 

why there [were] no non-frivolous appealable issues regarding 

the sufficiency of Langley’s plea hearing and the propriety and 

length of Langley’s sentence.”  52 F.4th at 574.  We noted that, 

in the brief, counsel reviewed how the guilty plea colloquy 

satisfied the requirements of Federal Rule of Criminal 

Procedure 11 and that it was made knowingly and 

voluntarily.10  Id.  Counsel also had explained that the 

defendant could challenge his sentence under 18 U.S.C. 

§ 3742(a) only on certain grounds and that he could not 

demonstrate that Langley’s sentence was “(1) imposed in 

violation of law; (2) imposed as a result of an incorrect 

application of the Federal Sentencing Guidelines; (3) greater 

than the sentence specified in the applicable guideline range; 

or (4) plainly unreasonable.”  Id.  Given counsel’s steady 

march through the record, we concluded that he had “scoured 

the record” and fulfilled his Anders obligations.  Id. at 575. 

III. 

 We have yet to address in a precedential opinion the 

adequacy of an Anders brief filed in an appeal from revocation 

of supervised release where a defendant has admitted a 

 
is charged, he may not thereafter raise independent claims 

relating to the deprivation of constitutional rights that occurred 

prior to the entry of the guilty plea.”); 18 U.S.C. § 3742(a). 
10 See Boykin v. Alabama, 395 U.S. 238, 242 (1969) (holding 

that, because a guilty plea “is itself a conviction” and the 

defendant waives several constitutional rights, the record in 

such a change of plea proceeding must show that the defendant 

knowingly and voluntarily waived his rights). 
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violation.  We consider Langley’s focus on the sufficiency of a 

plea hearing and the propriety and validity of a sentence to be 

instructive.  We turn first to the revocation proceeding. 

A. 

 In determining the sufficiency of a revocation 

proceeding, we are mindful that the violation at issue may be 

one that does not also constitute a criminal offense.  Johnson 

v. United States, 529 U.S. 694, 700 (2000). Morrissey v. 

Brewer established that the “revocation of parole is not part of 

a criminal prosecution and thus the full panoply of rights due a 

defendant in such a proceeding does not apply.”  408 U.S. 471, 

480 (1972).  Nonetheless, Morrissey held that certain 

“minimum requirements of due process” apply in revocation 

proceedings given their potential for depriving a parolee of the 

conditional liberty he has enjoyed.  Id. at 489.  

The minimum protections of due process recognized in 

Morrissey have been extended to proceedings related both to 

probation, see Gagnon v. Scarpelli, 411 U.S. 778, 782 (1973), 

and supervised release, see United States v. Manuel, 732 F.3d 

283, 291 (3d Cir. 2013) (citing Morrissey, 408 U.S. at 484; 

Scarpelli, 411 U.S. at 781-82).  In Manuel, we noted that 

“Federal Rule of Criminal Procedure 32.1 was promulgated to 

address [the] due process concerns” arising in a revocation 

proceeding.  732 F.3d at 291.  Similar to Langley’s assessment 

of the sufficiency of the plea hearing by considering a district 

court’s compliance with Rule 11, we conclude that an Anders 

brief filed on appeal from a revocation proceeding should 

contain a discussion of the district court’s compliance with 

Rule 32.1, particularly subsection (b)(2) addressing revocation 

hearings. 
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Compliance with Rule 32.1 does not end the inquiry 

into the sufficiency of a revocation hearing.  Absent from Rule 

32.1(b)(2) is any reference to the standard of proof applicable 

in a revocation proceeding.  That standard is provided, though, 

in § 3583(e)(3).  It specifies that a District Court must “find[]” 

a violation of supervised release “by a preponderance of the 

evidence.”  18 U.S.C. § 3583(e)(3).  So at a minimum, the 

applicable evidentiary standard requires a showing that there is 

a factual basis for any findings that support a violation.  See 

Fed. R. Crim. P. 32.1(b)(2)(B) (requiring “disclosure of the 

evidence against the person”); cf. Fed. R. Crim. P. 11(b)(3).  As 

Morrissey instructed, the informal hearing must be “structured 

to assure that the finding of a . . . violation will be based on 

verified facts and that the exercise of discretion will be 

informed by an accurate knowledge of the [defendant’s] 

behavior.”  408 U.S. at 484.  Such a factual basis provides the 

means by which a district court may assess whether a defendant 

understands and knows what is at stake, particularly if he is not 

contesting a violation.  Accordingly, we hold that an Anders 

brief filed pursuant to an appeal from the revocation of 

supervised release, and after a defendant has admitted his 

culpability, should address not only compliance with Rule 32.1 

but also whether a preponderance of the evidence has 

demonstrated a factual basis for the charged violation and 

whether the defendant knew and understood the consequences 

of admitting to the violative conduct.  

We recognize that Boykin v. Alabama’s requirement 

that a guilty plea must be knowing and voluntary to satisfy due 

process has yet to be extended to admissions made by a 

supervised releasee in revocation proceedings.  See Boykin, 

395 U.S. at 242, 243 n.5.  But we have held that the knowing 
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and voluntary standard applies to the waiver of the 

nonconstitutional right to counsel in a revocation proceeding 

as set forth in Rule 32.1(a)(3)(B).  Manuel, 732 F.3d at 291.  

There, we found the reasoning of our sister courts of appeals to 

be persuasive: “that, in order for due process to be satisfied in 

the context of a . . . revocation hearing, the defendant’s waiver 

of rights under Rule 32.1 must be knowing and voluntary under 

a ‘totality of the circumstances.’”  Id. (citing United States v. 

Hodges, 460 F.3d 646, 651-52 (5th Cir. 2006); United States v. 

Correa–Torres, 326 F.3d 18, 23 (1st Cir. 2003); United States 

v. LeBlanc, 175 F.3d 511, 515-17 (7th Cir. 1999)).  “This 

standard does not require ‘rigid or specific colloquies with the 

district court.’”  Id. (quoting Hodges, 460 F.3d at 651).  Rather, 

in applying that standard, we considered the totality of the 

circumstances and determined that Manuel’s “waiver of 

counsel at his revocation hearing was knowing and voluntary.” 

Id.; see also United States v. Pelensky, 129 F.3d 63, 68 (2d Cir. 

1997) (joining other courts of appeal in rejecting the need for 

a “formal waiver from a defendant who has admitted to 

violating the terms of probation or supervised release”).    

We acknowledge that, unlike in Manuel, we do not 

analyze whether Brookins adequately waived any specific right 

during his revocation hearing.  Rather, we review the 

sufficiency of a revocation hearing conducted under both Rule 

32.1 and § 3583(e)(3).  Nonetheless, we conclude that the 

knowing and voluntary standard endorsed in Manuel for the 

waiver of nonconstitutional rights protected by Rule 32.1 

should be addressed in an Anders brief when assessing the 

sufficiency of a defendant’s admission to a violation of 

supervised release made during a revocation proceeding.   
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B. 

Second, an Anders brief filed in an appeal challenging a 

district court’s revocation of supervised release should address 

the legality of any revocation sentence imposed.  This 

component of an Anders brief is dictated by both § 3583(e)(3), 

which permits revocation and sentencing “after considering” 

certain sentencing factors in § 3553, as well as by § 3742(a), 

which allows a defendant to appeal a sentence.  

The penalties that may be imposed for a violation of 

supervised release may include not only imprisonment but also 

an additional term of supervised release, together with such 

conditions as reasonably relate to certain sentencing factors in 

§ 3553.  See 18 U.S.C. §§ 3583(d)(1), (e)(3).  Part B of Chapter 

7 of the applicable Guidelines Manual prescribes the penalties 

for a defendant found in violation of a term of supervised 

release.  Guideline § 7B1.1 classifies such violations as Grades 

A, B, or C.  And the advisory Revocation Table in U.S.S.G. § 

7B1.4 informs sentencing by providing ranges for 

imprisonment based on the defendant’s criminal history 

category and the grade of the violation.  United States v. Dees, 

467 F.3d 847, 853 (3d Cir. 2006).  Scrutiny of a revocation 

sentence requires consideration of all the components of a 

sentence, including any addition to and/or modification of the 

conditions of supervised release.  And, as we established in 

United States v. Bungar, revocation sentences are reviewed for 

reasonableness.  478 F.3d 540, 542 (3d Cir. 2007). 

Accordingly, in assessing the adequacy of an Anders 

brief with respect to a revocation sentence, counsel should 

address the sentence for its legality and validity under § 
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3583(e), § 3742(a), and Chapter 7 of the U.S. Sentencing 

Guidelines.   

C. 

Finally, as with an Anders brief filed in the wake of a 

guilty plea, our review of the adequacy of an Anders brief in a 

revocation proceeding must include whether the defendant has 

taken advantage of the opportunity to file a pro se informal 

brief as permitted under Third Circuit Local Rule 109.2(a).  In 

Langley, we noted that a defendant’s pro se submission can 

“illustrate counsel’s more general failure to identify or discuss 

potentially appealable issues, or to highlight [counsel’s] failure 

to raise non-frivolous issues.”  52 F.4th at 572.  In short, 

“silence [in counsel’s brief] concerning issues raised in a 

client’s pro se brief may be relevant to the court’s adequacy 

determination.”  Id.  

IV. 

 Having specified the essentials of an Anders brief filed 

after both a defendant’s admission of his breach of supervised 

release conditions,11 and the consequent revocation of his 

supervised release, we turn to whether counsel met his Anders 

obligations in the case before us.12  Our earlier description of 

 
11 In Dees, we instructed that “[a] district court’s primary 

consideration in handing down a revocation sentence is the 

defendant’s breach of trust.”  467 F.3d at 853.   
12 Whether an Anders brief is adequate to assist us in our review 

presents a question of law for which our review is plenary.  See 

United States v. Moscahlaidis, 868 F.2d 1357, 1360 (3d Cir. 
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counsel’s sparse Anders brief renders lengthy discussion of 

that question unnecessary.  We conclude that counsel utterly 

failed to meet his obligations under Anders. 

The Anders brief filed in this appeal contained six pages 

which, arguably, could be described as “substantive.”  Yet 

none of those pages set forth any factual recitation relating to 

either the alleged violation of supervised release or the 

revocation hearing itself.  Although the submission indicated 

that Brookins admitted a Grade C violation and received a 

guideline sentence, we were left to guess what the violative 

conduct had been and what type of penalty had been imposed 

by the District Court.  Instead of identifying a single issue and 

explaining why it lacked merit, the brief offered only counsel’s 

reassurance that there was nothing to Brookins’s appeal.  That 

is precisely the sort of “bare conclusion” the Anders Court 

 
1989) (applying plenary review over legal question of whether 

the government violated a plea agreement). 
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declared to be “not enough.”13 386 U.S. at 742.  Accordingly, 

we conclude that counsel’s Anders brief is unacceptable.14  

V. 

 Under our Local Rule, if we reject an Anders brief  as 

“inadequate to assist the court in its review,” we are to “appoint 

substitute counsel, order supplemental briefing and restore the 

case to the calendar.”  3d Cir. L.A.R. 109.2(a).  We explained 

in Marvin that in rejecting an Anders brief we are not 

“express[ing] any opinion as to the merits” of the underlying 

appeal.  211 F.3d at 782.  We are “merely not[ing] that we are 

not yet ready to decide this case rudderless, without the 

guidance of counsel.”  Id.  

Here, although we have characterized counsel’s Anders 

brief as “woefully inadequate,” we do have before us both 

 
13  In focusing, as Youla instructs, on the substantive inquiry of 

whether counsel’s scrutiny revealed any appealable issues, we 

have highlighted the shortcomings of the factual and legal 

analysis in the brief.  We note, however, that consideration of 

the appendix submitted by counsel also informs whether 

counsel has met his Anders obligations.  Here, the absence of 

the revocation hearing transcript from the initial appendix 

ensured that we had no basis on which to conclude that counsel 

had himself “scoured the record” before drafting the Anders 

brief.  Langley, 52 F.4th at 575. 
14 Because the bare bones of the Anders brief before us compel 

the conclusion that it falls well short of what is acceptable, we 

do not consider whether Brookins’s pro se informal brief sheds 

any light on whether counsel has fulfilled his Anders 

obligations.  
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Brookins’s pro se informal brief and the Government’s 

comprehensive evaluation of whether Brookins’s appeal is 

without merit.  While we could conceivably proceed to 

consider the merits, we believe it unwise to do so.  Such a 

course would tacitly condone the filing of an inadequate 

Anders brief when the Government, as we have put it, “did 

appellate counsel’s job for him.”   

The stunted appellate process we are confronted with is 

hardly representative of how our adversary system is designed 

to work.  Were we to leapfrog over what is effectively the lack 

of an Anders brief, we would deprive both Brookins and this 

court of what the Anders Court sought to assure: “that indigent 

defendants have the benefit of what wealthy defendants are 

able to acquire by purchase—a diligent and thorough review of 

the record and an identification of any arguable issues revealed 

by that review.”  McCoy, 486 U.S. at 439 (discussing Anders, 

386 U.S. at 744).  And it is just such a review that “assists the 

court in making the critical determination” of whether the 

appeal presents any arguable issue of merit.  Id.   

Because we have not been provided the assurances that 

Anders was designed to provide a reviewing court, we will 

discharge defense counsel.  We will also direct the Clerk of 

Court to appoint new counsel whose job it will be to conduct 

the conscientious examination required by Anders and to then 

proceed accordingly.15 

 
15 In Langley, we observed that the courts of appeals have 

resolved Anders appeals by either dismissing the appeals or 

affirming the district court’s judgment.  52 F.4th at 568 

n.2.   Although we neither affirm nor dismiss here upon 
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VI. 

We remain mindful of this exhortation from the 

Supreme Court: “The need for forceful advocacy does not 

come to an abrupt halt as the legal proceeding moves from the 

trial to appellate stage.”  Penson, 488 U.S. at 85.  While 

adversarial zeal may be more difficult for counsel to muster 

while writing an Anders brief than it is when arguing for an 

acquittal, our system demands from counsel a consistent 

commitment to a client and to the court at every stage of 

judicial proceedings.  Counsel must keep in mind that an 

Anders brief “is a device for assuring that the constitutional 

rights of indigent defendants are scrupulously honored.” 

McCoy, 486 U.S. at 444.  Accordingly, the vigor of criminal 

counsel’s advocacy must not waver in an appeal just because 

the case appears straightforward and may, at first blush, be a 

candidate for an Anders brief.  That is because an Anders brief 

“provides an independent inducement to counsel to perform a 

diligent review.”  Penson, 488 U.S. at 81 n.4.  In the course of 

that review, counsel may just discover an issue of arguable 

merit.  Id. 

VII. 

 In sum, an Anders brief filed following an appeal of the 

revocation of supervised release and the imposition of a 

 
determining the Anders brief to be inadequate, we note that, in 

this circuit, when an Anders brief has been deemed to be 

adequate and there have been no non-frivolous issues 

presented, the proper disposition is to affirm the judgment of 

the District Court.   
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revocation sentence after a defendant has admitted a violation 

must at least address the sufficiency of the revocation 

proceeding and the legality and propriety of the sentence.  First, 

counsel’s explanation concerning the revocation proceeding 

itself requires a discussion of whether that proceeding satisfied 

Federal Rule of Criminal Procedure 32.1(b)(2) and 18 U.S.C. 

§ 3583(e), as well as whether any admission by the defendant 

was knowing and voluntary.  Second, in explaining that a 

challenge to a revocation sentence is frivolous, the Anders brief 

must address whether the sentence complied with § 3583(e), 

§ 3742(a), and Part B of Chapter 7 of the applicable Guidelines 

Manual.  Counsel’s examination of a sentence’s legality and its 

propriety should also consider whether it is reasonable.  

Without both of these explanations, an Anders brief filed in an 

appeal from revocation of supervised release and the 

imposition of a revocation sentence will be inadequate.  
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insurance sales practices case that resulted in a nationwide class settlement worth over $750 million, In re

 No. cv-09-1304 (JVS) (C.D. Cal.)., which produced a settlement of $35.75STEC, Inc. Securities Litig.,

million for a nationwide class,  No. 13-CV-7871-FLW-TJB (D.N.J.), a case involvingCole v. NIBCO, Inc.,

defective plumbing piping, tubing and fixtures, where a $43.5 million nationwide class settlement was
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2:15-CV-00346-SMJ (E.D. Wash.), a products case that settled for $3.8 million for a nationwide class, In re

 No. 07-2141(GEB) (D.N.J.), a case involving defectiveSamsung DLP Television Class Action Litig.,
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In  No. GIC 821797(Cal. Super. Ct.), Bruce negotiated a four-state consumerPedersen v. Ford Motor Co.,
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instrumental in  Civ. No. 03-C-287 (N.D. Ill.), where Lite DePalma GreenbergIn re Motorola Securities Litig.,

Afanador, as co-lead counsel, achieved a $193 million settlement for a nationwide class just three business
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Bruce has also served as an executive committee member or as liaison counsel in many class action cases.

For example, he acted as liaison counsel for the commercial cases in In re Insurance Brokerage Antitrust

 MDL No. 1663, No. 04-5184-FSH (D.N.J.), which resulted in settlements totaling over $200 million forLitig.,

a nationwide class. Bruce was liaison counsel in No.In re N.J. Tax Sales Certificates Antitrust Litig.,
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The Supreme Court of New Jersey appointed Bruce to serve on its Committee on Character in 1991 and
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service on that Committee. He was one of the founding members of the New Jersey Law Firm Group, a

consortium of law firms committed to advancing the hiring of minority lawyers, for which he served as chair

from 1990 to 1994. Bruce has also been a mediator for the Essex County Chancery Division Mediation

Program and an arbitrator/mediator for the county's Arbitration/Settlement Program. 

Prior to joining Lite DePalma Greenberg & Afanador, Bruce was a partner at one of New Jersey's largest

law firms. After graduating from the Columbia University School of Law, he clerked for Justice Daniel J.
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FOR THE COMMUNITY

In conjunction with the Southern Poverty Law Center, Bruce served as co-counsel for the plaintiffs in 

, a consumer fraud case against an organization that purported to offer gay conversionFerguson v. JONAH

therapy, a scientifically discredited practice. After a month-long jury trial, the defendants were required to

pay damages, and they later agreed to shut down their operations. Bruce has also represented the National

Federation of the Blind in cases in New Jersey, including, most recently, against a community college that

had not complied with federal laws that require accommodation of the blind.

Notable Decisions

 750 Fed. Appx. 73 (3d Cir. 2018) (affirmingIn re New Jersey Tax Sales Certificates Antitrust Litigation,

approval of class action settlement of antitrust matter worth over $10 million)

 784 F.3d 918 (3d Cir. 2015) (reversing District Court decision that Shelton v.Bohus v. Restaurant.com, Inc.,

Restaurant.com, Inc., 214 N.J. 419 (2013), was to be applied only prospectively)

 235 N.J. 229 (2018) (finding that mass tort plaintiffs had not adduced sufficientIn re Accutane Litigation,

proofs to overcome presumption of labeling adequacy contained in New Jersey Product Liability Act).

 234 N.J. 340 (2018) (excluding plaintiffs' experts in mass tort action and adoptingIn re Accutane Litigation,

factors of Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579 (1993), but not Daubert itself, for the first time

in New Jersey)

 232 N.J. 504 (2018) (answering certified questions regarding meaning ofSpade v. Select Comfort Corp.,

"aggrieved consumer" in, and whether regulations alone may provide a cause of action under, the Truth in

Consumer Contract, Warranty and Notice Act)
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, 445 N.J. Super. 129 (Law Div. 2014) (cost of reparative therapy necessitated byFerguson v. JONAH

damage caused by defendants' "gay conversion therapy" was compensable under New Jersey Consumer

Fraud Act)

, 214 N.J. 419 (2013) (answering certified questions regarding the Truth inShelton v. Restaurant.com, Inc.

Consumer Contract, Warranty and Notice Act)

, 211 N.J. 362 (2012) (certain state law claims not pre-empted by MedicalCornett v. Johnson & Johnson

Device Amendments to federal Food, Drug and Cosmetic Act)

, NJ Supreme Ct. (January 25, 2012), rejecting importation of restrictiveMay L. Walker v. Carmelo Guiffre

federal fee-shifting standards into New Jersey law

, 422 N.J. Super. 38 (App. Div. 2011) (affirming dismissal of complaints seekingKieffer v. High Point Ins. Co.

payment of "diminution in value" by auto insurers where insurance policies expressly excluded such

payments)

, 414 N.J. Super. 365 (App. Div. 2010) (manufacturing defect, failure to warn,Cornett v. Johnson & Johnson

and certain warranty claims not pre-empted by Medical Device Amendments to federal Food, Drug and

Cosmetic Act)

, 561 F.3d 144 (3d Cir. 2009) (first opinion in the United StatesKaufman v. Allstate New Jersey Ins. Co.

interpreting key provisions of the Class Action Fairness Act of 2005)

, 197 N.J.543 (2009) (Consumer Fraud Act does not require victimizedBosland v. Warnock Dodge Inc.

consumer to give pre-suit notice to seller).

, 196 N.J. 51 (2008) (catalyst doctrine for attorneys' fees reaffirmed in Open PublicMason v. City of Hoboken

Records Act case).

, 531 F. Supp. 2d 1273 (D. Kan 2008) (sustaining complaint for securities fraudNew Jersey v. Sprint Corp.

under new Tellabs standard).

, 2007 WL 487738 (N.D. Ill. March 29, 2007) (denying in substantial partIn re Motorola Securities Litigation

defendants' motions for summary judgment in certified nationwide securities fraud class action; case settled

on eve of trial for $190 million).

, Inc., 480 F. Supp. 2d 825 (W.D. Pa. 2007) (denying defendant's motion forZeno v. Ford Motor Co.

summary judgment in certified class action for breach of contract; case later settled for full benefit of the

bargain recovery).

, 391 N.J. Super. 90 (App. Div. 2007) (reversing Law Division's refusal to obey appellateMuise v. GPU, Inc.

mandate to certify class).

399 N.J. Super. 600 (Law Div. 2006) ("deepening insolvency" theory statedNCP Litigation Trust v. KPMG,

claim against accounting firm)

, 378 N.J. Super. 105 (App. Div. 2005) (consumer fraud plaintiff did notDabush v. Mercedes-Benz USA

show ascertainable loss)
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, 226 F.R.D. 207 (D.N.J. 2005) (approving nationwide classVaracallo v. Massachusetts Mutual Life Ins. Co.

action settlement of insurance sales practices case worth over $768 million to class members, and noting

that this was third largest insurance sales practices settlement ever).

, 371 N.J. Super. 13 (App. Div. 2004) (re-certifying large portion of class that wasMuise v. GPU, Inc.

erroneously decertified by lower court)

, 167 N.J. 414 (2001) (addressing statute of limitations for legal malpractice)McGrogan v. Till

, 167 N.J. 285 (2001) (the leading New Jersey case regarding employees'Lamorte Burns & Co. v. Walters

duty of loyalty and related doctrines)

, 332 N.J. Super. 31 (App. Div. 2000) (reversing denial of certification ofVaracallo v. Mass. Mut. Life Ins. Co.

New Jersey class, resulting in the first certified class against MassMutual, which ultimately led to nationwide

federal class action settlement worth over $750 million)

, 143 N.J. 352 (1996) (federal Civil Rights Act claim not availableRivkin v. Dover Tp. Rent Leveling Bd.

where adequate post-deprivation remedy exists)

, 127 N.J. 152 (1992) (enhanced burden of proof for use variances doesSica v. Wall Tp. Bd. of Adjustment

not apply to inherently beneficial uses)

, 122 N.J. 567 (1991) (height variances areNorth Bergen Action Group v. North Bergen Tp. Planning Bd.

bulk variances, not use variances, under New Jersey's Municipal Land Use Law)

Recent Publications

Co-author, "Civil Trial Preparation" (New Jersey ICLE, 2000, 2001, 2004, 2007, 2009, 2014, 2017 eds.)

Sunday Dialogue, "Putting the Justices on TV," The New York Times, December 10, 2011 (Letter to the

Editor)

"Keeping the Flies Out of the Ointment: Restricting Objectors to Class Action Settlements," 84 St. John's L.

Rev. 949 (2010) (cited in In re Kentucky Grilled Chicken Coupon Marketing & Sales Practices Litig., 2011

WL 5599129 (N.D. Ill. Nov. 16, 2011))

"New Jersey Supreme Court Review"- Chapter 4 in New Jersey Appellate Practice Handbook (New Jersey

ICLE, 5th ed. 1999, 6th Ed. 2002, 7th Ed. 2005, 8th Ed. 2008, 9th Ed. 2011, 10th Ed. 2015)

"Don't Eviscerate Consumer Fraud Act," 204 N.J.L.J. 658 (June 6, 2011)

"In Consumer Class Actions, New Jersey Still Stands Tall," 203 N.J.L.J. 382 (February 7, 2011)

"Class Action Litigation"- Chapter 9 in New Jersey Federal Practice and Procedure (New Jersey Law

Journal Books, 1st Ed.1999, 2nd Ed. 2008, and annual supplements)

"New Jersey's 'Fairness and Rightness' Doctrine," 15 Rutgers L.J. 927 (1984) (cited in People in Interest of

Z.B., 757 N.W.2d 595 (S.D. 2008); , 152 N.J. 86 (1997); , 116 N.J. 679State v. P.Z. State v. Yoskowitz

(1989); and , 2007 WL 2188692 (App. Div. July 31, 2007))State v. Consolidated Apartments, Inc.

"Justice Daniel J. O'Hern: A Law Clerk's Tribute," 30 Seton Hall L. Rev. 1062 (2000)
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"The Right to a Civil Jury Trial in New Jersey," 47 Rutgers L. Rev. 1461 (1995) (cited in ,Brennan v. Orban

145 N.J. 282 (1996); , 145 N.J. 313 (1996); and Lyn-Anna Properties v. Harborview Development State v.

, 154 N.J. 373 (1998))One 1990 Honda Accord

"25 Years of the New Jersey Antitrust Act," 26 Seton Hall L. Rev. 637 (1996)

News & Events

 was recognized in The Best Lawyers in America  for 2024 for his work in theBruce D. Greenberg

Appellate Practice.

 has been named to the Super Lawyers  list for 2023 for his work in AppellateBruce D. Greenberg

Practice. He has been recognized on the Super Lawyers  list since 2005.

 was recognized in The Best Lawyers in America  for 2023 for his work in theBruce D. Greenberg

Appellate Practice.

 was quoted in the New Jersey Law Journal about the practice of designating mostBruce D. Greenberg

Appellate Division decisions as "unpublished" and "not precedential," rather than "published" and

"precedential." To read this article, click .here

 co-authored, with Hon. Gary K. Wolinetz of the Middlesex County Superior Court, anBruce D. Greenberg

article in the October 2022 issue of New Jersey Lawyer magazine titled "New Jersey's Constitutional Right

to a Civil Jury Trial: 'Inviolate' But Not 'Absolute."

 spoke on a panel titled "Effective Oral Argument in the Trial and Appellate Courts" atBruce D. Greenberg

the New Jersey State Bar Association's Annual Meeting and Convention. Other panelists included Justice

Barry Albin of the Supreme Court of New Jersey and Judges Patty Shwartz of the Third Circuit Court of

Appeals, Clarkson Fisher, Jr. of New Jersey's Appellate Division, and Karen Williams of the United States

District Court for the District of New Jersey.

 was a panelist at a seminar titled "Introduction to Class Actions in State and FederalBruce D. Greenberg

Courts." The seminar was sponsored by the Bergen County Bar Association.

 was quoted in the New Jersey Law Journal regarding the Supreme Court of NewBruce D. Greenberg

Jersey's decision to proceed with only six members following the retirement of Justice Fernandez-Vina.

was a panelist on a New Jersey ICLE program titled "Appellate Advocacy Perfected."Bruce D. Greenberg

Other panelists included Appellate Division judges Clarkson Fisher and Patrick DeAlmeida.

LDGA attorneys named to for 2022. The Best Lawyers in America  

 was recognized in New Jersey for his work in theBruce D. Greenberg The Best Lawyers in America  

Appellate Practice. 

was recognized in Pennsylvania for her work in AntitrustMindee Reuben The Best Lawyers in America  

Law and Litgation.
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https://www.law.com/njlawjournal/2022/11/29/why-so-rare-lawyers-are-calling-for-more-published-appellate-division-opinions/?slreturn=20221030094803


 was interviewed on "The Bold Sidebar" podcast, which covers "all things New JerseyBruce D. Greenberg

Supreme Court," according to the podcast's host, Jeff Horn. The interview covers a group of Supreme Court

cases, some already decided and others still pending before the Court. The listen to the interview, click here

.

 Four LDGA Attorneys Named to 2021 "Super Lawyers" List:

, ,  and  were all namedJoseph J. DePalma Bruce D. Greenberg Victor A. Afanador Susana Cruz Hodge

to the 2021 list of "New Jersey Super Lawyers." Mr. Greenberg has been included on that list every year

since 2005, when the listing was first introduced and Mr. DePalma has appeared every year since 2007. Mr.

Afanador has been named to the "New Jersey Super Lawyers" list for five consecutive years and Ms. Hodge

has been named to the "New Jersey Super Lawyers" list for the second consecutive year. Ms. Hodge was

named to the "Rising Stars" list for six consecutive years.  has also been named "Top 100"Mr. Greenberg

list for the third time, including the last two years in a row.

 was elected to be a member of the American Academy of Appellate Lawyers.Bruce D. Greenberg

Academy membership is limited to 500 members in the United States who have a reputation of recognized

distinction as appellate lawyers. There are only three other Academy members from New Jersey, only one

of whom is also from a private law firm.

 has been selected by his peers for inclusion in 2021Bruce D. Greenberg The Best Lawyers in America  

for his work in Appellate Law.

 was named to New Jersey Super Lawyers Top 100 list. To read more on this listing,Bruce D. Greenberg

click .here

 was a presenter on a New Jersey ICLE webinar titled "Do's and Don'ts of AppellateBruce D. Greenberg

Practice." The other presenters were Appellate Division Judges Ellen Koblitz and Thomas Sumners, Jr., and

Marie Hanley, Chief Counsel to the Appellate Division.

 was quoted in a Law360 article about the effect of a recent Appellate Division decisionBruce D. Greenberg

that allowed trial testimony to be offered by live remote video, rather than in person, in certain

circumstances.

 was quoted in The New York Times regarding class actions against rental carBruce D. Greenberg

companies for allegedly improper charges that arise out of "cashless tolling."

 has been selected by his peers for inclusion in 2020Bruce D. Greenberg The Best Lawyers in America  

for his work in Appellate Law.

 was named to the 2019 list of "New Jersey Super Lawyers." Mr. Greenberg has beenBruce D. Greenberg

included on that list every year since 2005, when the listing was first introduced.Â¹

 was a speaker at New Jersey ICLE's, "Current Developments on the Admissibility ofBruce D. Greenberg

Expert Testimony in New Jersey."
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 was quoted in a New Jersey Law Journal regarding the case of Bruce D. Greenberg article Skuse v. Pfizer.

There, the Appellate Division ruled that, in the circumstances of that case, an employer's arbitration clause

was ineffective when it was sent to the employee by e-mail.

 was a speaker at New Jersey Association for Justice's, "New Jersey Law on ExpertBruce D. Greenberg

Evidence: What You Need to Know After the Accutane Decision."

 was selected by his peers for inclusion in 2019 in theBruce D. Greenberg The Best Lawyers in America  

field of Appellate Law.

 was a moderator and  was a panelist at the New Jersey InstituteBruce D. Greenberg Susana Cruz Hodge

for Continuing Legal Education's seminar titled "Significant Developments in Class Actions" on April 11,

2018.

 was a Co-Moderator at New Jersey ICLE's, "Significant Developments in ClassBruce D. Greenberg

Actions."

On February 6, 2018, the United States District Court for the Eastern District of Washington granted final

approval of a nationwide class action settlement worth $3.8 million In , No.Desio v. Insinkerator

2:15-cv-00346- SMU. g of LDG was co-lead counsel for the Class. The case involvedBruce D. Greenber

allegedly defective water filters used in Insinkerator F-201 hot water dispensing systems.

 was a speaker at New Jersey ICLE's, "A Lawyer's Guide to New Jersey Civil TrialBruce D. Greenberg

Preparation."

was quoted in an article in the New Jersey Law Journal regarding the effect of twoBruce D. Greenberg

recent Supreme Court of New Jersey decisions regarding the Truth in Consumer Contract, Warranty, and

Notice Act ("TCCWNA"). To read this article, click here.

 was a speaker at HB Litigation Conferences, "Reversed and Remanded: The ImpactBruce D. Greenberg

of Recent Appellate Court Rulings on Mass Torts."

 was quoted in an article in Law360 regarding the Third Circuit's increasingBruce D. Greenberg

unwillingness to apply the standing doctrine of to bar plaintiffs from proceeding. To Spokeo, Inc. v. Robins

read this article, click here.

Today, the United States District Court for the District of New Jersey granted the motion of the plaintiffs and

the class of former Russell Building tenants whom they represent and preliminary approved a proposed

classwide settlement. By order of the Court, a Court-approved notice of the settlement, with details about its

terms and former Russell tenants' options regarding the settlement, will go out by mail or e-mail to all former

Russell Building tenants for whom AvalonBay has addresses within 20 days. The Court will conduct a

hearing on July 11, 2017 at 10:30 A.M. to decide whether to grant final approval to the settlement and allow

it to go into effect. click here.

 was a Moderator at New Jersey ICLE's, "Prevailing Trends in Class Action Litigation."Bruce D. Greenberg
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 was appointed as a member of the Executive Committee in Bruce D. Greenberg In re Volkswagen Timing

, No. 16-2765(JLL)(JAD)(D.N.J.). The case involves allegations thatChain Product Liability Litigation

Volkswagen and Audi vehicles have defective timing chains that can cause their engines to fail suddenly

and unexpectedly, resulting in thousands of dollars in damages.

 and  were quoted in a Law360 article about their participation onBruce D. Greenberg Susana Cruz Hodge

a panel titled "The Evolving Nature of Class Actions" at the New Jersey State Bar Association's Annual

Meeting. To read this article, .click here

 was a speaker at NJSBA's, "The Evolving Nature of Class Actions."Bruce D. Greenberg

 was a moderator at NJSBA's, " : Inside the Gay ConversionBruce D. Greenberg Ferguson v. JONAH

Therapy Case."

was a speaker at New Jersey Association for Justice's, "The Rules for WinningBruce D. Greenberg

Appeals."

 was a speaker at the 27th Annual Alice and Stephen Evangelides Memorial Lecture,Bruce D. Greenberg

"Class Action Litigation: Who Benefits?"

 was quoted in an article on Law360, "NJ Cases To Watch In The 2nd Half of 2015".Bruce D. Greenberg

To read this article, .click here

 was quoted in a Law360.com article titled "The Biggest NJ Court Decisions of 2015:Bruce D. Greenberg

Midyear Report." To read this article, click here.

 was mentioned in an article in Law360 as a member of the successful trial team inBruce D. Greenberg

Ferguson v. JONAH. For a more complete description of the trial result, click here.

 was quoted in an about the Appellate Division's recent decisionBruce D. Greenberg article on Law360.com

in Daniels v. Hollister, which rejected the Third Circuit's view that, in order to certify a class of consumers,

each class member must be individually ascertainable at the time of class certification.

 was a speaker at NJSBA's, "Latest Developments in Class Action Litigation."Bruce D. Greenberg

and  were included in the list of 2015 "New Jersey SuperJoseph J. DePalma Bruce D. Greenberg

Lawyers." Mr. Greenberg has been included in the "New Jersey Super Lawyers" list every year since 2005,

when the listing was first introduced, and Mr. DePalma has appeared every year since 2007. Susana Cruz

 and  were listed among the 2015 "New Jersey Rising Stars."Â¹Hodge Jeffrey A. Shooman

 was quoted in an article in the Star-Ledger regarding the class action complaint thatBruce D. Greenberg

Lite DePalma Greenberg Afanador filed on behalf of persons affected by the fire at the Avalon at Edgewater

residential complex in Edgewater, New Jersey, which destroyed class members' homes and property. Click

 to view this article.  to read the Complaint.here Click here

 was quoted in an article on Law360.com, "New Jersey Cases To Watch in 2015"Bruce D. Greenberg

(January 2, 2015).  to view the article.Click here
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 was quoted in an article in the Philadelphia Inquirer, "N.J. high court might choose toBruce D. Greenberg

resolve affordable-housing dispute" (December 28, 2014).  to view the article.Click here

 was quoted in an article on Law360.com, "NJ High Court Takes On Arbitration, AttyBruce D. Greenberg

Conduct In 2014" (December 22, 2014).  to view this article.Click here

 was a presenter at the American Bar Association's 18th Annual National Institute onBruce D. Greenberg

Class Actions, "Who Needs The Second City?: Class Certification from A(ykroyd) to Lovit(Z): A Three-Act

Play."

 was a speaker at Morris County Bar Association's, "New Jersey Appellate Practice:Bruce D. Greenberg

Tips From the Bench and Bar." Other panelists included Supreme Court Justice Anne Patterson, Appellate

Division Judge Jack Sabatino, and retired Appellate Division Judges Edwin Stern and Francine Axelrad.

 was a speaker at NJSBA's "Hot Topics in Class Actions."Bruce D. Greenberg

 spoke at the "Mass Tort Litigation Conference with Judge Marina Corodemus (Ret.),"Bruce D. Greenberg

HarrisMartin, April 4, 2014.

spoke on "Appellate Practice: Lessons Learned From on High," New Jersey ICLE,Bruce D. Greenberg

March 25, 2014.

 was a panelist at a Morris County Bar Association seminar entitled "Building a TrialBruce D. Greenberg

Record and Arguing it on Appeal," on September 16, 2013. Other panelists included Supreme Court Justice

Anne Patterson, Appellate Division Judge Jack Sabatino, and retired Appellate Division Judges Edwin Stern

and Francine Axelrad.

, ,  and  were mentionedVictor A. Afanador Bruce D. Greenberg Susana Cruz Hodge Danielle Y. Alvarez

in an article on Law360.com, "Newark Doesn't Have To Cover Cop For Shooting: NJ Court" (July 29, 2013),

covering a New Jersey appeals court's decision that the city of Newark was not required to indemnify a

police officer for a $2.8 million civil judgment stemming from an off-duty shooting.

 spoke on "Class Actions Today â¦ and Tomorrow," New Jersey State Bar Association,Bruce D. Greenberg

May 19, 2011

 served as a moderator for "Consumer Class Actions & Beyond: Threatened or AliveBruce D. Greenberg

and Well?" New Jersey ICLE, April 27, 2011

 spoke on "Significant Developments in Class Actions," New Jersey ICLE, June 24,Bruce D. Greenberg

2009 (webinar).

 was reappointed as co-Chair of the New Jersey State Bar Association's Class ActionsBruce D. Greenberg

Committee. He has served as co-Chair since 2008. Mr. Greenberg succeeded Allyn Z. Lite, who served as

co-Chair for four years.

 spoke on "Hot Topics in Class Action Litigation," New Jersey State Bar Association,Bruce D. Greenberg

May 17, 2007.
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 spoke at the "Appellate Bench-Bar Conference," New Jersey State Bar Association,Bruce D. Greenberg

May 18, 2006.

 spoke on "The Future of Class Actions in New Jersey- Alive and Well?!," New JerseyBruce D. Greenberg

ICLE, May 19 and June 17, 2005

served as a moderator for "Appellate Practice in New Jersey: 2005," New Jersey ICLE,Bruce D. Greenberg

March 8 and March 30, 2005.

 completed a two-year term as Chair of the New Jersey State Bar Association'sBruce D. Greenberg

Appellate Practice Committee. He has served on that committee for more than ten years.

was quoted in the New Jersey Law Journal in connection with his victory in theBruce D. Greenberg

Appellate Division in a case in which he represented an attorney in a dispute with his former law partner.

was quoted in the New Jersey Law Journal regarding his victory in the Supreme CourtBruce D. Greenberg

of New Jersey case of Walker v. Giuffre.

 and  were mentioned in the New Jersey Law Journal in connectionBruce D. Greenberg Katrina Carroll

with their success in defeating a motion by Wells Fargo Bank to dismiss a class action case that LDG

brought against the bank and its predecessor.

 was quoted in the New Jersey Law Journal about the decision of the Supreme CourtBruce D. Greenberg

of New Jersey to answer certified questions posed by the Third Circuit Court of Appeals in Shelton v.

 in which he was brought in on appeal as co-counsel and won the appeal before theRestaurant.com

Supreme Court.

 was quoted in the Newark Star-Ledger article about Bosland v. Warnock Dodge, Inc.,Bruce D. Greenberg

a New Jersey Supreme Court decision that rejected an attempt to reduce protections for consumers under

the New Jersey Consumer Fraud Act. Mr. Greenberg had submitted a friend of the court brief in the case on

behalf of Consumers League of New Jersey, whose reasoning was adopted by the Supreme Court in its

unanimous opinion.

 was quoted in the  regarding ,Bruce D. Greenberg New Jersey Law Journal Chin v. DaimlerChrysler Corp.

in which plaintiffs' attorneys' efforts had been the catalyst for relief worth over $54 million to purchasers and

lessees of Chrysler vehicles.

 was quoted in the  about the mechanics of the Judicial PanelBruce D. Greenberg New Jersey Law Journal

on Multidistrict Litigation. The article focused on the Pet Food Products Liability Litigation, in which Lite

DePalma Greenberg Afanador filed more cases than any other firm in the nation.

 was quoted in an article in the National Law Journal about the use of confidentialBruce D. Greenberg

witnesses in class action securities cases. A similar version of that article appeared in the New Jersey Law

Journal as well.

was quoted in the  newspaper on the subject of the impact of theBruce D. Greenberg New Jersey Lawyer

Class Action Fairness Act on New Jersey class action cases.
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g presented a seminar for the Insurance Society of Philadelphia entitled "Class ActionsBruce D. Greenber

in New Jersey Courts." The seminar was approved for continuing legal education credit in Pennsylvania.

 was a panelist at the New Jersey State Bar Association's Appellate Bench-BarBruce D. Greenberg

Conference in Atlantic City. Other panelists were Supreme Court of New Jersey Associate Justice Roberto

Rivera-Soto, Appellate Division Presiding Judge Mary Catherine Cuff, and Appellate Division Judges

Michael Winkelstein and Anthony J. Parrillo.

 was the moderator and  was a panelist on the subject of "Hot Topics inAllyn Z. Lite Bruce D. Greenberg

Class Action Litigation" at the New Jersey State Bar Association annual convention. Other panelists

included Superior Court Judges Jonathan N. Harris and Marina Corodemus, J.S.C. (retired).

 was a featured speaker at the New Jersey Association of Justice's MeadowlandsBruce D. Greenberg

Seminar. His topic was "Consumer Class Action Caselaw Updates."

Â¹The Super Lawyers List is issued by Thompson Reuters. A description of the selection methodology can

be found at . No aspect of this advertisementwww.superlawyers.com/about/selection_process_detail.html

has been approved by the Supreme Court of New Jersey. 

*No aspect of this advertisement has been approved by the Supreme Court of New Jersey. See Award

Methodology.

Blogs

 August 29, 2019

 GETTING YOUR VIEWS, OR YOUR COMPANY'S VIEWS, HEARD IN SOMEONE ELSE'S APPEAL

Most people want to avoid litigation. But sometimes we wish we could play a role in an appeal that does not

involve us directly, a case we don't have to be a part of. One reason for that is when someone else's appeal

involves an issue whose decision would affect us as well. When you learn of such a case, you need not sit

helplessly by, hoping that "your side" will win. You can take an active role by seeking to become an amicus

curiae, or "friend of the court."

 April 25, 2019

 LAW SCHOOL APPLICATIONS AND THE COMMITTEE ON CHARACTER

Candidates for admission to the New Jersey Bar find that their lives are an open book to the Supreme Court

of New Jersey Committee on Character. They can tell that from the Character and Fitness Questionnaire

("CFQ") that all candidates must complete. The CFQ asks for detailed information about everything from

addresses to education to employment to driving history, and much, much more.

 February 28, 2019

 DEALING WITH YOUR TROUBLESOME PAST BEFORE THE COMMITTEE ON CHARACTER

For some New Jersey Bar candidates, the Supreme Court of New Jersey Committee on Character is a

formidable hurdle. Candidates with a criminal record, a history of alcohol or drug addiction or financial

irresponsibility, incidents of dishonest conduct in school, at work, or as an attorney in another jurisdiction, or

any of a number of other things likely will not have smooth sailing before the Committee on Character.

https://www.litedepalma.com/
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 March 29, 2018

 CAN GOVERNMENT AGENCIES OBJECT TO CLASS ACTION SETTLEMENTS?

The so-called Class Action Fairness Act of 2005 ("so-called" since it is heavily weighted in favor of class

action defendants, though that's a subject for another post), known as CAFA, requires that when a

settlement of a class action is proposed, defendants must give notice of that settlement to "appropriate state

and federal officials." 28 U.S.C. sec.1715. In general, the "appropriate" officials are those who have

"regulatory or supervisory responsibility with respect to the defendant."

 March 8, 2018

 DON'T SAY "F**K YOURSELF" TO AN ETHICS OFFICIAL

Non-lawyers don't always believe that there are Rules of Professional Conduct by which attorneys must

abide. One of those Rules is RPC 3.2, which states that "[a] lawyer â¦ shall treat with courtesy and

consideration all persons involved in the legal process." Recently, in a case where the facts are truly

unbelievable, though undisputed, the Supreme Court of New Jersey reprimanded an attorney who had

egregiously violated that rule in dealing with the Office of Attorney Ethics ("OAE").

 January 25, 2018

 Some Notes About Footnotes In Appellate Briefs

Footnotes are a subject about which there are differing and, in some instances, surprisingly strong views. A

militant anti-footnote jurist was Justice Robert Clifford of the Supreme Court of New Jersey, who sought to

abolish footnotes from the Court's opinions. He once wrote (quoting John Barrymore) that having to read

footnotes was "like having to run downstairs to answer the doorbell during the first night of the honeymoon."

In re Opinion 662 of the Advisory Committee on Professional Ethics, 133 N.J. 22, 32 (1993) (Clifford, J.,

concurring).

 December 7, 2017

 How Can I Get My Case, Or My Company's Case, To The New Jersey Supreme Court?

Every client, and every attorney, thinks that his or her case is the most important case in the judicial system.

(We are right, of course). If the result at the trial level or the Appellate Division is not what we wanted, we

then think about going to the New Jersey Supreme Court. It is not easy to get there. But here are some tips

about how to do it.

 November 22, 2017

 Misstatements on Law School Applications: A Pitfall in the Committee on Character Process

It is always a good idea to be candid in completing an application to law school. Applicants are seeking

admission to a school that will lead to a career in a profession where candor is one of the highest values.

And if the law school discovers a misrepresentation, that could result in denial or revocation of admission, or

some sort of discipline if the applicant is already enrolled at the law school.

 November 2, 2017

 "Does Anybody Really Care About Time?" As Lawyers, We Must

When the pop group Chicago sang "Does anybody really care about time?" their response was "If so, I can't

imagine why." As lawyers, we must care about time. There are deadlines for everything. And while some
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deadlines can be adjusted, either on consent of an opposing party or with the approval of a court, others

cannot be changed, or can be altered only on certain conditions. We must know which deadlines fall into

which categories.

 July 6, 2017

 More Appellate Courts Reject the Third Circuit's "Ascertainability" Doctrine

In 2015, my colleague Kyle A. Shamberg wrote this post about the Third Circuit Court of Appeals's doctrine

of "ascertainability." That doctrine prevents the certification of a class unless all members of that class can

be precisely identified. In consumer cases, involving purchases such as aspirin or weight-loss pills, where

consumers do not register their purchases, it is often impossible to identify all the purchasers. The Third

Circuit's approach mistakenly blocks class certification in such cases, meaning (as a practical matter) that

no one can recover for a defendant seller's wrongdoing.

 April 13, 2017

 Two-Judge Panels in the Appellate Division: What's Up With That?

We all generally assume that appellate courts consist of an odd number of judges. That way, there is no risk

of an evenly divided court. Thus, the Supreme Court of the United States has nine Justices. The Supreme

Court of New Jersey has seven Justices. And panels of the Court of Appeals for the Third Circuit, and other

Circuit Courts of Appeals, consist of three judges.

 January 19, 2017

 Addiction Issues and The Supreme Court Committee On Character

Issues such as alcoholism or drug addiction present potential impediments to admission to the New Jersey

Bar. Those issues are frequently the subject of hearings before the Supreme Court of New Jersey

Committee on Character. But candidates who can show that they have dealt with their addictions can still be

admitted, as the case of In re Strait, 120 N.J. 477 (1990), shows.

 December 22, 2016

 Oral Arguments In Appellate Courts: Some Do's And Don'ts

In over 30 years of doing appellate work, I've learned some things do, and not to do, regarding oral

arguments on appeal. Here are three of each, in no particular order:

 October 13, 2016

 Leapfrog: Direct Certification of Cases By The Supreme Court

Sometimes, parties who are going into the appellate process would love to skip the Appellate Division and

go right to the Supreme Court. There's not "an app for that," but there are two Court Rules, Rule 2:12-1 and

2:12-2, that offer ways to leapfrog the Appellate Division and get to the Supreme Court.

 August 18, 2016

 A Legal Fiction: The "Unpublished" Appellate Division Opinion

When New Jersey's Appellate Division issues an opinion, it is designated as either "published" or

"unpublished." Under Rule 1:36-2(a), "[o]pinions of the Appellate Division shall be published only upon the

direction of the panel issuing the opinion."

 June 9, 2016

 What Happens When Two Appellate Panels Disagree?
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When two trial level judges disagree about the same legal issue, that is not a big problem. A decision by one

trial level judge does not bind another trial judge, and a different judge is free to reach a different result. Any

dispute between trial level decisions can be sorted out by an appellate court. That is the rule in both the

New Jersey and federal systems

 March 3, 2016

 To Win on Appeal, Know the Standard of Review

Parties who lose at the trial level take comfort in knowing that they can go to a higher court for review. But

not all appellate review is created equal. Both the party who appeals (the "appellant") and the party who

opposes the appeal (in New Jersey state court, the "respondent," and in federal court, the "appellee") need

to know what level of review is implicated by any particular appeal.

 December 17, 2015

 Perpetrators of Consumer Fraud Can No Longer Blame Their Victims

We often hear the phrase "caveat emptor," which means "let the buyer beware." But New Jersey courts at

all levels, including the Supreme Court, have said that caveat emptor "no longer prevails in New Jersey." As

far back as the 1960's, beginning with cases involving the sale of automobiles and real property, our

Supreme Court began to repudiate caveat emptor. That trend continued in succeeding decades. Thus, the

time is long past when a seller who commits a consumer fraud can hide behind caveat emptor.

 October 8, 2015

 The Final Hurdle for New Lawyers: The New Jersey Supreme Court's Committee On Character

Before being able to practice law, aspiring lawyers must go through at least nineteen years of education

(twelve years through high school, four years of college, and three years of law school). Then they must

pass one or more bar examinations. But no one can become an attorney unless the Committee on

Character in their state clears them to practice.

 September 17, 2015

 Simple Language and Clear Principles: The Maxims of Equity

Complex litigation is often fraught with legalese. Frequently, complex litigation seems more concerned with

technicalities than what is fair and reasonable. But there is a refreshing body of law that expresses itself in

plain English and focuses on what is right and just. That body of law is known as the "maxims of equity."

 April 30, 2015

 Getting The Other Side to Pay Your Attorneys' Fees

It's all well and good to win your case, but most of the time you still have to pay your attorneys. Our courts

follow what is known as the "American Rule." Under that rule, a party, even one who wins the case,

generally cannot shift its attorneys' fees to the other side. The reason for this is the policy decision that

adopting a "loser pays" regime would deter all but the wealthy from having access to the courts, since even

a party with a valid claim might be afraid to sue given the risk, no matter how small, of having to pay the

other side's attorneys' fees.

 April 2, 2015

 I Want to Appeal That Terrible Decision Right Away. Can I?

When a judge makes a bad decision, whether on a motion or at trial, a disappointed party's first reaction is
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"Appeal at once!" But there are special rules about how quickly an appeal can be brought, and it's important

to know when an immediate appeal is or is not allowed. The rules about appealability differ between state

and federal courts.
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Biography 
CHRISTINA VASSILIOU HARVEY is a partner with Lomurro, Munson, Comer, Brown & 

Schottland, LLC. She focuses her practice on appellate matters, personal injury 

litigation, attorney ethics, and horseracing law. She has experience litigating personal 

injury cases on both the plaintiff and defense sides, medical malpractice cases for 

plaintiffs, commercial disputes, and prosecuting and defending insurance brokers 

and attorneys in claims of professional negligence. Ms. Harvey practices in the 

federal and state courts in New Jersey and Pennsylvania, at both the trial and 

appellate levels, as well as before administrative agencies. Ms. Harvey has been 

involved in many published decisions of the New Jersey Supreme Court, Third Circuit 

Court of Appeals, and the Superior Court of New Jersey-Appellate Division. 

Ms. Harvey has authored articles for the American Bar Association publications 

including Business Law and GP/Solo Magazine, the New Jersey Lawyer magazine, the 

New Jersey Lawyer newspaper, NJ Esq., The Affiliate, The Young Lawyer, and the New 

Jersey State Bar Association Young Lawyers Division (NJSBA-YLD) newsletter. She has 

lectured for the New Jersey Institute of Continuing Legal Education, the New Jersey 
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State Bar Association, the American Bar Association, LawLine, NBI, and other legal 

education providers on topics pertaining to trials, ethics, legal writing, pre-trial 

discovery, collections, and client relations. 

Ms. Harvey serves as a member of the New Jersey Law Journal’s Young Lawyer 

Advisory Board and President of the Mercer County Women Lawyers Caucus. She is 

a previous Trustee to the New Jersey State Bar Association. She is the past Chair of 

the New Jersey State Bar Association Young Lawyers Division. Ms. Harvey also serves 

as a founding board member to the Community Justice Center, a non-profit 

organization that assists disabled veterans to obtain disability benefits. She has been 

recognized by her peers and named as a 2008, 2009, 2010, 2011, 2012, 2013, 2014, 

2015, 2016, and 2017 “New Jersey Super Lawyer Rising Star,”, and in 2019, 2020, and 

2021 was recognized by her peers as a “Super Lawyer”, which designations have not 

been approved by the New Jersey Supreme Court. She has also received three “Star 

of the Quarter” and one “Star of the Year” awards for her work in the American Bar 

Association Young Lawyers Division. Ms. Harvey was awarded by the NJSBA-YLD the 

Outstanding Young Lawyer of the Year Award in 2013 and the Service to the Bar 

Award in 2009. 

Prior to joining the Firm, she was an associate at Sterns & Weinroth, P.C. and Lomurro 

Davison Eastman & Munoz, P.A. After graduating from Rutgers University School of 

Law, Newark, she was a law clerk to the Honorable Dorothea O’C. Wefing, Presiding 

Judge of the Superior Court of New Jersey, Appellate Division, during the 2004-2005 

court term. Prior to law school, Ms. Harvey was a contract specialist for the United 

States Navy. 

Ms. Harvey was elected to a three-year term of the Hamilton Township Board of 

Education in 2020. Ms. Harvey is also known as the Cooking Lawyer and publishes a 

cooking blog for working professionals that encourages time-saving tips and making 

recipes healthier, cookingupjustice.com. 

Bar Admissions: 
• United States Supreme Court, 2019 

• United States Court of Appeals, Third Circuit, 2011 

• New Jersey, 2004 

• Pennsylvania, 2005 

• United States District Court, District of New Jersey, 2005 



• United States District Court, Eastern District of Pennsylvania, 2012 

Honors: 
• Outstanding Young Attorney of the Year by NJSBA YLD, 2015 

• Professional Achievement Award by the NJSBA YLD, 2013 

• Service to the Bar Award, New Jersey State Bar Association, Young Lawyers 

Division, 2009 

• Star of the Quarter, American Bar Association Young Lawyers Division, 2012, 

2008, 2007 

• Selected by her peers on list of New Jersey Super Lawyers Rising Star, Super 

Lawyers Magazine, 2008-2016 

Education: 
• J.D., Rutgers University, 2004 

• B.A., Douglass College, 2000 

Professional Associations: 
• Monmouth Bar Association 

• New Jersey State Bar Association 

• American Bar Association 

Cowley v. Virtua Health Sys., 242 N.J. 1 (2020) 

https://scholar.google.com/scholar_case?case=16681019864503301075&q=christin

a+vassiliou&hl=en&as_sdt=6,31  

Morales-Hurtado v. Reinoso, 241 N.J. 590 (2020), 

https://scholar.google.com/scholar_case?case=9000320291133032934&q=239+N.J.+

22&hl=en&as_sdt=6,31 

Orientale v. Jennings, 239 N.J. 569 (2019),| 

https://scholar.google.com/scholar_case?case=8552364628334710651&q=orientale

+v.+jennings&hl=en&as_sdt=6,31  

State v. L.H., 239 N.J. 22 (2019), 

https://scholar.google.com/scholar_case?case=9000320291133032934&q=239+N.J.+

22&hl=en&as_sdt=6,31  
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Willner v. Vertical Realty, 231 N.J. 197 (2018), 

https://scholar.google.com/scholar_case?case=3756767796306361764&q=willner+v

.+vertical+reality&hl=en&as_sdt=6,31 

A.T. v. Cohen, 231 N.J. 337 (2017), 

https://scholar.google.com/scholar_case?case=250661584569529531&q=christina+/

s+vassiliou&hl=en&as_sdt=6,31  

Meehan v. Antonellis, 226 N.J. 216, (2016) 

https://scholar.google.com/scholar_case?case=9886309152812963438&q=christina

+/s+vassiliou&hl=en&as_sdt=6,31 

Jarrell v. Kaul, 223 N.J. 294 (2015), 

https://scholar.google.com/scholar_case?case=10825636289244094783&q=christin

a+/s+vassiliou&hl=en&as_sdt=6,31 

DeMarco v. Stoddard, 223 N.J. 363 (2015), 

https://scholar.google.com/scholar_case?case=10340527229065251636&q=christin

a+/s+vassiliou&hl=en&as_sdt=6,31  

McMaster v. Eastern Armored Services, Inc., 780 F.3d 167 (3d Cir. 2015),  

https://scholar.google.com/scholar_case?case=3624853552459428422&q=christina

+/s+vassilou&hl=en&as_sdt=3,31 

Glassman v. Friedel, 465 N.J. Super. 436 (App. Div. 2020), leave to app. gr., 245 N.J. 

465 (2021), 

https://scholar.google.com/scholar_case?case=16349835222615226455&q=christin

a+vassiliou&hl=en&as_sdt=6,31 

B.B. v. Mell, 465 N.J. Super. 331 (App. Div. 2020), 

https://scholar.google.com/scholar_case?case=10339382831059902685&q=christin

a+vassiliou&hl=en&as_sdt=6,31 

In re Governor’s Veto, 429 N.J. Super. 277 (App. Div. 2012),  

https://scholar.google.com/scholar_case?case=1167862747150746688&q=christina

+/s+vassiliou&hl=en&as_sdt=6,31 

Supreme Court Webcasts: 

Orientale v. AllState Insurance Co. (Oct. 9, 2018), 

http://165.230.71.5/query.php?var=A-43-17 
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Ezra Rosenberg became Director of Appellate Advocacy of the ACLU of NJ in November 
2024, continuing a 50-year career in the public and private sectors. Prior to joining the 
ACLU of NJ, Ezra served nearly a decade as Co-Director of the Voting Rights Project of the 
Lawyers’ Committee for Civil Rights Under Law, overseeing all of its  national voting rights 
litigation. His experience with voting rights litigation began in 2011, while he was a partner 
at Dechert LLP, and was retained to handle the Texas Photo ID case, serving as co-lead trial 
counsel and lead coordinating counsel in both the Section 5 and Section 2 cases (tried in 
2012 and 2014 respectively.)   

  

At Dechert, Ezra served several terms on the firm’s Policy Committee, as a Deputy Chair of 
the firm, and as co-chair of Dechert’s Product Liability and Mass Torts Group. He was 
consistently ranked among the top litigators both in New Jersey and nationwide by 
numerous publications, including Chambers, The Legal 500 United States, Benchmark 
Litigation, and, in 2014, was named as one of the top 500 lawyers in the nation by 
Lawdragon.  At Dechert, Ezra was actively involved in pro bono representations, including 
several significant cases with the Lawyers’ Committee.  In addition to the Texas Photo ID 
litigation, Ezra served as co-lead trial counsel in a school desegregation case tried in Pitt 
County, North Carolina in 2013 and supervised the advantageous settlements of a minority 
profiling case in New Jersey and of a prison conditions case in Passaic County, New 
Jersey.  In 2014, Ezra successfully argued an appeal on behalf of the NJ-ACLU before the 
New Jersey Supreme Court, dealing with the admissibility of a defendant’s rap lyrics in his 
attempted murder trial, helping to persuade the court to adopt stringent standards before 
admitting such evidence.  In 2014, Ezra was named to The National Law Journal’s “Pro 
Bono Hot List” for his role in significant public interest cases of national importance. 

  

Ezra began his career with the New Jersey Department of the Public Advocate, focusing on 
“special project” criminal appeals, arguing several times before the New Jersey Supreme 
Court, including a landmark case that set the standard for judicial review of prosecutorial 
denials of pretrial intervention, and a series of cases which established protections against 
discovery by the prosecution of investigative and expert reports criminal defendants did not 
intend to use at trial.  He joined the Lands & Natural Resources Division of the United 
States Department of Justice in 1979, where, as a Senior Trial Attorney, he handled a variety 
of cases relating to the nation’s lands, including the defense of surface mining regulations 
and a pre-Chadha “one House veto” case under the Wilderness Act. 

  



Ezra graduated from the University of Pennsylvania, B.A., Cum laude, in 1971 and from New 
York University School of Law, J.D., 1974, Cum laude, where he received the Founders Day 
Award and was admitted to the Order of the Coif.  He is a past President of the Mercer 
County, NJ, Bar Association and has received numerous awards during his career, including 
the Department of Justice Award for Meritorious Service in 1982, the New Jersey 
Commission on Professionalism “Professional Lawyer of the Year Award” in 1997, the 
American Jewish Congress’ “Learned Hand Award” in 2011, the ACLU of NJ’s “Legal 
Leadership Award” in 2015, and a Joint Resolution of the New Jersey Legislature in 2015 
honoring his pro bono service. He is most proud of having been inducted into the Perth 
Amboy High School Hall of Fame in 2024. 

 



 

Phone: (973) 400-4181 

Fax: (973) 498-0070 

Email: sstone@stoneconroy.com 

 vCard 

Shalom Stone focuses his practice on complex business litigation, white-collar criminal 
defense, legal ethics, and appeals. His litigation practice includes RICO claims, securities 
claims, contract disputes, Petroleum Marketing Practices Act claims, consumer fraud 
actions, professional malpractice and licensing, and insurance disputes. He represents a 
broad range of business interests including real estate owners and developers, franchise 
owners, lawyers, law firms, and accounting firms. 

Shalom takes pride in representing clients from all fields of business and offers decades of 
experience in handling disputes in state and federal court. He has argued numerous 
appeals before the New Jersey Supreme Court, the Disciplinary Review Board, and the 
Third Circuit Court of Appeals. 

In 2007, Shalom was nominated by President George W. Bush to the Third Circuit Court of 
Appeals. He is the former Chair of the Federal Practice and Procedure Section of the New 
Jersey State Bar Association, and a former member of the Lawyers' Advisory Committee of 
the District Court of New Jersey. 

Shalom recently represented the New Jersey Civil Justice Institute as amicus 
curiae counsel in the landmark case In re: Accutane Litigation, in which the New Jersey 
Supreme Court adopted the position advocated by NJCJI concerning the admissibility of 
expert testimony. 

mailto:sstone@stoneconroy.com
https://www.stoneconroy.com/attorneys/shalom-d-stone/?vcard=true
https://www.stoneconroy.com/wp-content/uploads/sites/501/2018/08/a_25_17.pdf


In December 2013, Shalom was recognized by the New Jersey State Bar Association for 
his pro bono representation of the NJSBA (as amicus) in Nostrame v. Santiago, 213 N.J. 109 
(2013), in which he successfully argued that a lawyer is neither immune from liability, nor 
liable per se, for poaching a contingent-fee client from another lawyer. Shalom has been 
selected annually by New Jersey Super Lawyers in the area of Business Litigation since 
2005.* 

Education 

• New York University School of Law, J.D., 1987 

• Yeshiva University, B.A., 1984 

Bar and Court Admissions 

• New Jersey 

• New York 

• U.S. District Court, District of New Jersey 

• U.S. District Court, Southern District of New York 

• U.S. District Court, Eastern District of New York 

• U.S. Court of Appeals, Third Circuit 

• U.S. Supreme Court 

Appointments & Recognitions 

• Nominated by President George W. Bush to the U.S. Court of Appeals, Third Circuit 
(2007) 

• Lawyers’ Advisory Committee, U.S. District Court, District of New Jersey (2003-
2004) 

• Chair, Federal Practice and Procedure Section, New Jersey State Bar Association 
(2002-2004) 

• Selected by New Jersey Super Lawyers for Business Litigation (2005-2017)* 

• Honored with Martindale Hubbell®’s highest rating, “AV Preeminent®” ** 

• Recognized by the New Jersey State Bar Association in December 2013 for his 
successful pro bono representation of the NJSBA, as amicus curiae, in Nostrame v. 



Santiago, 213 N.J. 109 (2013), arguing that a lawyer is neither immune from liability, 
nor liable per se, for poaching a contingent-fee client from another lawyer. 

*The Super Lawyers list is issued by Thomson Reuters. See the Super Lawyers website for a 
description of the selection methodology and other information about Super Lawyers. No 
aspect of this advertisement has been approved by the Supreme Court of New Jersey. 

**See the Martindale-Hubbell® website for a description of the methodology and other 
information about Martindale-Hubbell®. No aspect of this advertisement has been 
approved by the Supreme Court of New Jersey. 

Speaking Engagements 

• "No Place Like Home: Corporate Jurisdiction & the Future of Forum Shopping" (Nov. 
2017) 

• "Responding to the Regulatory Class Action" (September 2015) 

• "Outsourcing Enforcement: Regulating Business" (September 2015) 

• "Recapping the NJ Supreme Court's Latest Medical Malpractice Insurance Case" 
(May 2015) 

• “Ethics and Conflicts of Interest in Mediation and Arbitration” (June 2014) 

• “The Ethics of Fee-Shifting,” moderator (July 2013) 

• “Ethical Issues in Criminal Trial Practice” (February 2009) 

• “Ethical Issues in Real Estate Closings” (October 2006) 

• “The Impact of Electronic Discovery,” moderator (April 2004) 

• “Perspectives from the Federal Bench and Bar” (May 2003) 

• “Federal Appellate Practice” (October 2002) 

• “New Amendments to the Federal Rules of Civil Procedure and the Federal Rules of 
Evidence” (December 2000 and January 2001) 

• “Federal Sentencing Guidelines for Corporations” (January 1996) 

• “Federal Practice Update” (June 1995) 

Publications 

• “The Scope of Discovery in the Federal Courts” (ABA Section of Litigation 1998) (co-
author) 

https://www.superlawyers.com/about/selection_process_detail.html
http://www.martindale.com/Products_and_Services/Peer_Review/Methodology.aspx
https://www.youtube.com/watch?v=1TjBnpUvnhs&feature=youtu.be


• “Court Eases Standard on Naming Rent Receivers,” 4 N.J. Lawyer 295 (1995) (co-
author) 

• “Calculating U.S. Penalties for Corporations Convicted of Attempt or Conspiracy,” 
New Jersey Law Journal, Vol. 141, p. 1379 (July 10, 1995) (co-author) 

• “The United States Versus the Liquidators of Insolvent Insurance Companies: One 
Elephant, Two Roads, Three Circuits and a Little Bit of Law,” 13 Ins. Lit. Rep. 467 
(Shepard’s/McGraw-Hill 1991) (co-author) 

Professional Activities 

• American Bar Association 

• Association of the Federal Bar of New Jersey 

• National Association of Criminal Defense Lawyers 

• New Jersey State Bar Association 

Representative Cases 

• Aloia Construction Co., Inc. v. BFW/Howell Associates, LLC, 2010 WL 322890 (App. 
Div.), certif. den., 201 N.J. 498 (2010) (construction lien and payment guaranty) 

• AT&T Corp. v. New York City Health & Hospitals Corp., 72 F.Supp.2d 398 (S.D.N.Y. 
1999) (dismissal of third-party complaint for lack of supplemental subject matter 
jurisdiction) 

• Colon v. City of Rochester, 2002 WL 1461909 (N.Y. Sup. 2002), aff’d, 307 A.D.2d 742, 
762 N.Y.S.2d 749 (4th Dep’t), leave to appeal den., 100 N.Y.2d 628, 801 N.E.2d 412, 
769 N.Y.S.2d 192 (2003) (defamation claim arising from 30-year-old homicide) 

• DeVesa v. Dorsey, 134 N.J. 420 (1993) (represented state judge challenging 
constitutionality of senatorial courtesy) 

• DeMarco v. Stoddard, 223 N.J. 363 (2015), cert. den., ___U.S. ___ (2016) (amicus 
curiae) 

• EPIX Holdings Corp. v. Marsh & McLennan Companies, Inc., 410 N.J. Super. 453 
(App. Div. 2009) (interlocutory appeal from denial of arbitration in antitrust case) 

• Gleason Design Assoc. Inc. v. Pizzelli Assoc. Inc., 2008 WL 5083604 (N.J. App. Div. 
2008) (construction dispute) 



• Greenberg & Covitz v. National Union Fire Ins. Co. of Pittsburgh, Pa., 312 N.J. Super. 
251 (App. Div.), certif. den., 157 N.J. 577 (1998) (insurance coverage dispute) 

• Hartz Mountain Industries, Inc. v. New Jersey Sports & Exposition Authority, 369 N.J. 
Super. 175 (App. Div.), certif. den., 182 N.J. 147 (2004) (Open Public Records Act 
case) 

• Housing Authority of the City of Newark v. Devils Arena Entertainment LLC (AAA 
2012) (construction and rent dispute re Newark’s Prudential Arena) 

• In re Accutane® Litigation (2013-2014) (appeal from trial judge’s denial of recusal) 

• In re Gallo, 178 N.J. 115 (2003) (attorney disciplinary proceeding) 

• In re Integrity Ins. Co., 240 N.J. Super. 480 (App. Div. 1990) (insolvent insurance 
company suit against former D&O’s and accountants) 

• In re Protest of Hartz Mountain Industries, Inc., 2006 WL 2371348 (N.J. App. Div. 
2006) (challenge to state authority’s redevelopment of Continental Airlines Arena) 

• In re Wigenton, 210 N.J. 95 (2012) (attorney disciplinary proceeding) 

• Katz v. BPS Guard Services, Inc., (N.J. 1996) (death of patron at Grateful Dead 
concert) 

• McGuire v. International Fidelity Ins. Co., 550 N.Y.S.2d 132 (N.Y. App. 1989) (surety 
claim) 

• Murphy v. Simmons, 2008 WL 65174 (D.N.J. 2008) (shareholders’ RICO claim) 

• Nostrame v. Santiago, 213 N.J. 109 (2013) (tortious interference with attorney-client 
relationship) (amicus curiae for the New Jersey State Bar Ass’n) 

• Rocker Management, L.L.C. v. Lernout & Hauspie Speech Products, N.V., 2007 WL 
2814653 (D.N.J. 2007) (short-seller’s securities fraud action) 

• Roman Catholic Archdiocese of Newark v. Christie, 2016 WL 1718676 (D.N.J. 2016) 
(constitutional challenge to state legislation) 

• Rose Art Industries, Inc. v. Swanson, 31 F.Supp.2d 367 (D.N.J. 1998), rev’d, 235 F.3d 
165 (3d Cir. 2000) (preliminary injunction in trade dress dispute) 

• Route 27, LLC v. Getty Petroleum Marketing, Inc., 2011 WL 1256618 (D.N.J. 2011) 
(gasoline franchisees’ right of first refusal) 



• Rumbauskas v. Cantor, 266 N.J. Super. 399 (App. Div. 1993), rev’d, 138 N.J. 173 
(1994) (statute of limitations for invasion-of-privacy claim) 

• Selective Ins. Co. of America v. Medical Alliances, LLC, 362 N.J. Super. 392 (Law Div. 
2003) (medical insurance fraud claim) 

• Spencer Savings Bank v. Excell Mortgage Corp., 960 F.Supp. 835 (D.N.J. 1997) (self-
critical analysis privilege) 

• The Travelers Property Casualty Company of America v. USA Container Co., 2017 
U.S. App. LEXIS 6602 (3d Cir. 2017) (insurance coverage dispute) 

• United States v. A Parcel of Land, etc., Known as 92 Buena Vista Ave.,937 F.2d 98 (3d 
Cir. 1991), aff’d, 507 U.S. 111, 113 S.Ct. 1126 (1993) (innocent-owner defense to 
forfeiture) 

• United States v. Altieri, 278 Fed. Appx. 53, 2008 WL 2115469 (2d Cir. 2008) (double 
jeopardy) 

• United States v. Basroon, 38 Fed. Appx. 772, 2002 WL 1118029 (3d Cir. 2002) (wire 
fraud conspiracy) 

• United States v. Brumfield (S.D.N.Y. 1993-1996) (insider trading) 

• United States v. Paster, 173 F.3d 206 (3d Cir. 1999), on remand to, 64 F.Supp.2d 429 
(M.D. Pa. 1999), aff’d, 211 F.3d 1262 (3d Cir. 2000) (table) (sentencing in homicide 
case) 

• United States v. Pedroni, 45 Fed. Appx. 103, 2002 WL 993573 (3d Cir.), cert. den., 
537 U.S. 1045, 123 S.Ct. 617 (2002) (wire fraud conspiracy) 

• United States v. Vitale, 159 F.3d 810 (3d Cir. 1998) (sentencing in wire fraud) 

• U.S. Information Syst., Inc. v. Int’l Brotherhood of Electrical Workers Local Union No. 
3, cert. den., 131 S.Ct. 626 (2010) (antitrust conspiracy) 

• Williams v. Cruz, N.J. Office of Admin. Law (2016), app. dism., N.J. App. Div. (2016) 
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