
Supreme Court Year in Review 

Civil Litigation Track (Central Ballroom AB) 

This popular program returns to provide important insights into some of the biggest cases 
in New Jersey in the past year. Hear from members of the Supreme Court about the cases 
that matter to everyone and every client in the field.  
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STATE of New Jersey, Plaintiff-
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Fuquan K. KNIGHT, a/k/a Fuquan K.
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Kyle, and Shaquan Kyleknight,
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Background:  Defendants were convicted
in joint trial in the Superior Court, Law
Division, Essex County, of armed robbery.
Defendants appealed, and their appeals
were consolidated. The Superior Court,
Appellate Division, 477 N.J.Super. 400, 307
A.3d 552, affirmed the convictions and re-
manded for resentencing. Defendants ap-
pealed.

Holdings:  The Supreme Court held that
playing of surveillance video in slow mo-
tion during deliberations did not require
expert testimony.

Affirmed.

1. Criminal Law O859
Playing a video at a slower speed is a

basic action that does not change or alter
admitted video evidence.

2. Criminal Law O859
Playing of surveillance video in slow

motion during jury deliberations of armed
robbery trial did not require expert testi-
mony; relevant portion of video was fleet-

ing and difficult to perceive, video was
slowed down to aid jury’s examination of
what took place in video, slowing the video
down did not change or distort the images,
slowing a video down was a familiar ad-
justment in video playback and was not
beyond the ken of an average juror, and
slowing the video down did not alter the
evidence or create new evidence.  N.J. R.
Evid. 702.

3. Criminal Law O438(8), 444.16
If a party intends to play a video with

something beyond basic techniques, that
party must come forward and alert the
trial court and opposing counsel to any
modifications or alterations made to the
evidence, and in those situations, a quali-
fied expert may need to testify about the
modifications consistent with rule govern-
ing expert testimony.  N.J. R. Evid. 702.

On certification to the Superior Court,
Appellate Division.

Zachary G. Markarian, Assistant Deputy
Public Defender, argued the cause for ap-
pellant Shaquan K. Knight (Jennifer N.
Sellitti, Public Defender, attorney; Zacha-
ry G. Markarian and Morgan A. Birck,
Assistant Deputy Public Defender, of
counsel and on the briefs).

Andrew R. Burroughs, Designated
Counsel, argued the cause for appellant
Fuquan K. Knight (Jennifer N. Sellitti,
Public Defender, attorney; Andrew R.
Burroughs, on the briefs).

Hannah Faye Kurt, Assistant Prosecu-
tor, argued the cause for respondent State
of New Jersey (Theodore N. Stephens, II,
Essex County Prosecutor, attorney; Han-
nah Faye Kurt, of counsel and on the
briefs).

Bethany L. Deal, Deputy Attorney Gen-
eral, argued the cause for amicus curiae
Attorney General of New Jersey (Matthew
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J. Platkin, Attorney General, attorney; Be-
thany L. Deal, of counsel and on the brief).

Deanna L. Koestel, Hackensack, argued
the cause for amicus curiae Association of
Criminal Defense Lawyers of New Jersey
(Pashman Stein Walder Hayden, attor-
neys; Deanna L. Koestel and Dominique
Kilmartin, on the brief).

Charles Kennedy submitted a brief on
behalf of amicus curiae Justin Rosander,
Forensic Video Analyst (Baldassare &
Mara, attorneys; Charles Kennedy and Mi-
chael Baldassare, on the brief).

Jeffrey Farmer submitted a brief on
behalf of amici curiae Dr. Eugene Caruso,
Ph.D., Dr. Zachary Burns, Ph.D., Dr. Ben-
jamin Converse, Ph.D., Dr. Reid Hastie,
Ph.D., Dr. Emily Balcetis, Ph.D., Profes-
sor Neal Feigenson, and Dr. Yael Granot,
Ph.D. (Mazraani & Liguori, and Cohen &
Gresser, attorneys; Jeffrey Farmer, Alex-
andra Wald, Elizabeth Bernhardt, and
Shannon Daugherty (Cohen & Gresser) of
the New York bar, admitted pro hac vice,
and Sri Kuehnlenz (Cohen & Gresser) of
the New York and California bars, admit-
ted pro hac vice, on the brief).

PER CURIAM

S 409We affirm the Appellate Division’s
judgment substantially for the reasons ex-
pressed in the Honorable Jack M. Sabati-
no’s comprehensive opinion, State v. Fu-
quan K. Knight, 477 N.J. Super. 400, 307
A.3d 552 (App. Div. 2023). In doing so, we
concur with the S 410Appellate Division’s
guidance and list of non-exclusive factors
for trial courts to consider in ‘‘dealing with
the admission of surveillance videos and
with requests by deliberating juries to re-
play surveillance video evidence, and to do
so at modified speeds or with intermittent

pauses.’’ Id. at 425-26, 307 A.3d 552. We
also agree with the opinion’s recommenda-
tion that the Model Criminal Jury Charge
Committee consider a model charge re-
garding jury requests to replay video evi-
dence. Id. at 426, 307 A.3d 552. We add the
following comments.

In this case, the jury requested and
watched the short video at issue in slow
motion during deliberations. The video,
taken by a security camera with a vantage
point from inside a deli, is of the back
interior of the deli and its back door. From
that perspective, the only view to the out-
side was through a relatively small half
window in the back door, which was fur-
ther obstructed by a sign on the window.
The pertinent portion of the video was
approximately six seconds in length and
showed four men (defendants, their co-
defendant, and the victim) walk by outside,
behind the deli where the alleged robbery
occurred. As a result, the brief images of
defendants appear solely through the half
window in the deli’s back door. In the six-
second video, the time it took the men to
walk by the window occupied approximate-
ly two seconds. So not only was the action
taking place in the video somewhat ob-
structed, but the video was also ‘‘very
short’’ and the ‘‘rapid activity in the six-
second segment [was] not easy to follow at
normal speed,’’ as the Appellate Division
aptly described. Id. at 424, 307 A.3d 552.

Watching a video in slow motion is a
commonplace method of playing a video
that is not beyond the ken of an average
juror. Pushing a button to play a video at a
speed slower than normal to assist the
jury in viewing the difficult-to-perceive re-
cording here was not an alteration or dis-
tortion of the video. It was the same exact
video -- simply played in slow motion.1

1. Indeed, at the trial level, defendants did not
argue that slowing down the short clip in any

way distorted the images.
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S 411[1] This Court said as much in State
v. Watson, 254 N.J. 558, 298 A.3d 1049
(2023). In contrasting the presentation of
evidence in which elaborate forensic video
techniques are used, we stated that ‘‘[s]pe-
cialized knowledge would not ordinarily be
required for other types of adjustments,
like adjusting the speed of a video or
creating a straightforward composite vid-
eo, a screenshot, or an enlarged photo
from a video.’’ Id. at 606, 298 A.3d 1049.
The issue in Watson involved the bounds
of proper video narration testimony by law
enforcement witnesses, so the focus of the
Court’s analysis was on lay and expert
testimony. Id. at 591-608, 298 A.3d 1049.
The principles regarding the attributes of
video evidence described in Watson are
nevertheless relevant here and remain the
same: playing a video at a slower speed is
a basic action that does not change or alter
the admitted video evidence.

Our decision in Boland v. Dolan, 140
N.J. 174, 657 A.2d 1189 (1995), is instruc-
tive. There, in opposing the plaintiff’s slip-
and-fall claim, the defendants entered a
photograph into evidence that showed the
bottoms of the plaintiff’s shoes. Id. at 178,
657 A.2d 1189. The defendants argued that
the soles of plaintiff’s shoes were worn and
therefore caused the plaintiff’s fall. Ibid.
Despite requests from the defendants, the
trial judge did not allow the jury to view
the picture with a magnifying glass during
trial. Id. at 178, 180, 657 A.2d 1189. After
the jury requested a magnifying glass dur-
ing deliberations, the plaintiff objected. Id.
at 180, 657 A.2d 1189. Plaintiff argued that
magnification amounted to changing the
evidence and that he had not had an op-
portunity to review the magnified photo-
graph previously. Ibid. The judge over-
ruled the objection, noting that ‘‘[t]his is
simply a tool for them to look at the
photographs TTT it’s not a distortion or
changing the photograph.’’ Id. at 180-81,
657 A.2d 1189. The judge thus sent the
jury a conventional magnifying glass. Ibid.

The jury ultimately found for the defen-
dants. Id. at 181, 657 A.2d 1189. The Ap-
pellate Division, however, reversed on ap-
peal because it doubted the jury’s ability to
evaluate the shoes’ slip resistance based on
a magnified image of the soles without
testimony from an expert witness. Ibid.

S 412This Court granted certification and
reversed. Id. at 180, 190, 657 A.2d 1189.
First, we agreed with other jurisdictions
and prior New Jersey case law that a
magnifying glass was not new evidence,
but merely a commonplace tool familiar to
the jury. Id. at 181-85, 188, 657 A.2d 1189.
We also differentiated between resources
that supplement evidence by impermissi-
bly adding meaning to properly admitted
evidence and resources, like a magnifying
glass, that aid understanding by ‘‘high-
light[ing] or illustrat[ing] evidence proper-
ly admitted or testimony of witnesses
properly allowed during the trial.’’ Id. at
185-87, 657 A.2d 1189. Specifically, we dis-
tinguished the use of the magnifying glass
in Boland from the discovery -- by the jury
during deliberations -- of new (and thus
not properly admitted) evidence in State v.
Anderson, 251 N.J. Super. 327, 332, 598
A.2d 229 (App. Div. 1991), and from the
impermissible use of a dictionary during
deliberations in Palestroni v. Jacobs, 10
N.J. Super. 266, 271, 77 A.2d 183 (App.
Div. 1950). See Boland, 140 N.J. at 185-87,
657 A.2d 1189.

Second, we did not require expert testi-
mony before the magnifying glass could be
utilized and found that for ‘‘an instrument
of ‘common knowledge,’ like an ordinary
magnifying glass,’’ such testimony is usual-
ly not needed. Id. at 189, 657 A.2d 1189.
We observed that the Appellate Division
erred by focusing on the lack of expert
testimony and found that ‘‘[t]he focus
should first be whether such testimony is
needed or whether common knowledge
suffices for use of the instrument in issue.’’
Ibid.
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[2] Here, playing in slow motion the
same video that was properly admitted
into evidence to highlight the action occur-
ring onscreen and assist the jury is gener-
ally no different from allowing the jury in
Boland to use a magnifying glass to metic-
ulously inspect a picture. The relevant por-
tion of the video at issue in this case was
fleeting and difficult to perceive. Slowing
the video down, a familiar adjustment in
video playback, did not change or distort
the evidence but simply aided the jury’s
examination of what took S 413place in the
video by playing it at an easily discernable
pace.2

[3] But some tools or functions may
be so specialized that their usage consti-
tutes an alteration of evidence, or the cre-
ation of new evidence. If a party intends
to play a video with something beyond the
‘‘basic techniques’’ noted in Watson, that
party must come forward and alert the
trial court and opposing counsel to any
modifications or alterations made to the
evidence. In those situations, a qualified
expert may need to testify about the mod-
ifications consistent with N.J.R.E. 702.
Watson, 254 N.J. at 606, 298 A.3d 1049
(explaining that an expert would be re-
quired to testify about how they ‘‘en-
hance[d] the quality of an electronic or
video recording,’’ or used ‘‘more elaborate
forensic techniques TTT like ‘pixel track-
ing’ ’’).

CHIEF JUSTICE RABNER and
JUSTICES PATTERSON, PIERRE-
LOUIS, WAINER APTER, FASCIALE,
NORIEGA, and HOFFMAN join in this
opinion.
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S 413ORDER

The Disciplinary Review Board, in DRB
24-175, having granted a motion for disci-
pline by consent, pursuant to Rule 1:20-
10(b), of S 414Henry F. Wolff, III, of Atlan-
tic Highlands, who was admitted to the
bar of this State in 1973; and

The Office of Attorney Ethics and re-
spondent having signed a stipulation of
discipline by consent in which the parties
agreed that respondent violated RPC
1.8(a) (engaging in an improper business
transaction with a client), RPC 1.15(a)
(negligently misappropriating client funds),
RPC 1.15(b) (failing to promptly disburse
funds to a client or third party), and RPC
1.15(d) (failing to comply with the record-
keeping requirements of Rule 1:21-6), and
that respondent’s conduct warrants a rep-
rimand or such lesser discipline as the
Disciplinary Review Board deems appro-
priate; and

The Office of Attorney Ethics and re-
spondent having further agreed that re-
spondent should be required to provide
proof to the Office of Attorney Ethics that

2. The concerns raised in the study cited by
defendants, see Eugene M. Caruso et al., Slow
Motion Increases Perceived Intent, 113 Proc.
Nat’l Acad. Scis. 9250 (2016), would need to

be tested under the standard articulated in
State v. Olenowski, 253 N.J. 133, 289 A.3d
456 (2023).
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Synopsis

Synopsis

Background: Defendants were convicted in joint trial
in the Superior Court, Law Division, Essex County, of
armed robbery. Defendants appealed, and their appeals were
consolidated. The Superior Court, Appellate Division, 477
N.J.Super. 400, 307 A.3d 552, affirmed the convictions and
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Affirmed.
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On certification to the Superior Court, Appellate Division.

Attorneys and Law Firms

Zachary G. Markarian, Assistant Deputy Public Defender,
argued the cause for appellant Shaquan K. Knight (Jennifer
N. Sellitti, Public Defender, attorney; Zachary G. Markarian
and Morgan A. Birck, Assistant Deputy Public Defender, of
counsel and on the briefs).

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2077845278&pubNum=0000590&originatingDoc=I9ce06870bd5f11ef9b04a3780f79a1fd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2077845278&pubNum=0000590&originatingDoc=I9ce06870bd5f11ef9b04a3780f79a1fd&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/110/View.html?docGuid=I9ce06870bd5f11ef9b04a3780f79a1fd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/110k859/View.html?docGuid=I9ce06870bd5f11ef9b04a3780f79a1fd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/110k859/View.html?docGuid=I9ce06870bd5f11ef9b04a3780f79a1fd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/110/View.html?docGuid=I9ce06870bd5f11ef9b04a3780f79a1fd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/110k859/View.html?docGuid=I9ce06870bd5f11ef9b04a3780f79a1fd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/110k859/View.html?docGuid=I9ce06870bd5f11ef9b04a3780f79a1fd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003066&cite=NJSTREVNJRE702&originatingDoc=I9ce06870bd5f11ef9b04a3780f79a1fd&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I9ce06870bd5f11ef9b04a3780f79a1fd&headnoteId=208256796300220250423140015&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/110/View.html?docGuid=I9ce06870bd5f11ef9b04a3780f79a1fd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/110k438(8)/View.html?docGuid=I9ce06870bd5f11ef9b04a3780f79a1fd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/110k438(8)/View.html?docGuid=I9ce06870bd5f11ef9b04a3780f79a1fd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/110k438(8)/View.html?docGuid=I9ce06870bd5f11ef9b04a3780f79a1fd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/110/View.html?docGuid=I9ce06870bd5f11ef9b04a3780f79a1fd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Browse/Home/KeyNumber/110k444.16/View.html?docGuid=I9ce06870bd5f11ef9b04a3780f79a1fd&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003066&cite=NJSTREVNJRE702&originatingDoc=I9ce06870bd5f11ef9b04a3780f79a1fd&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0500436999&originatingDoc=I9ce06870bd5f11ef9b04a3780f79a1fd&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0500436999&originatingDoc=I9ce06870bd5f11ef9b04a3780f79a1fd&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 


State v. Knight, 259 N.J. 407 (2024)
327 A.3d 148

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 2

Andrew R. Burroughs, Designated Counsel, argued the cause
for appellant Fuquan K. Knight (Jennifer N. Sellitti, Public
Defender, attorney; Andrew R. Burroughs, on the briefs).

Hannah Faye Kurt, Assistant Prosecutor, argued the cause
for respondent State of New Jersey (Theodore N. Stephens,
II, Essex County Prosecutor, attorney; Hannah Faye Kurt, of
counsel and on the briefs).

Bethany L. Deal, Deputy Attorney General, argued the cause
for amicus curiae Attorney General of New Jersey (Matthew
J. Platkin, Attorney General, attorney; Bethany L. Deal, of
counsel and on the brief).

Deanna L. Koestel, Hackensack, argued the cause for amicus
curiae Association of Criminal Defense Lawyers of New
Jersey (Pashman Stein Walder Hayden, attorneys; Deanna L.
Koestel and Dominique Kilmartin, on the brief).

Charles Kennedy submitted a brief on behalf of amicus curiae
Justin Rosander, Forensic Video Analyst (Baldassare & Mara,
attorneys; Charles Kennedy and Michael Baldassare, on the
brief).

Jeffrey Farmer submitted a brief on behalf of amici curiae
Dr. Eugene Caruso, Ph.D., Dr. Zachary Burns, Ph.D.,
Dr. Benjamin Converse, Ph.D., Dr. Reid Hastie, Ph.D.,
Dr. Emily Balcetis, Ph.D., Professor Neal Feigenson, and
Dr. Yael Granot, Ph.D. (Mazraani & Liguori, and Cohen
& Gresser, attorneys; Jeffrey Farmer, Alexandra Wald,
Elizabeth Bernhardt, and Shannon Daugherty (Cohen &
Gresser) of the New York bar, admitted pro hac vice, and
Sri Kuehnlenz (Cohen & Gresser) of the New York and
California bars, admitted pro hac vice, on the brief).

Opinion

PER CURIAM

*409  **149  We affirm the Appellate Division's judgment
substantially for the reasons expressed in the Honorable Jack
M. Sabatino's comprehensive opinion, State v. Fuquan K.
Knight, 477 N.J. Super. 400, 307 A.3d 552 (App. Div. 2023).
In doing so, we concur with the *410  Appellate Division's
guidance and list of non-exclusive factors for trial courts
to consider in “dealing with the admission of surveillance
videos and with requests by deliberating juries to replay
surveillance video evidence, and to do so at modified speeds
or with intermittent pauses.” Id. at 425-26, 307 A.3d 552. We
also agree with the opinion's recommendation that the Model
Criminal Jury Charge Committee consider a model charge

regarding jury requests to replay video evidence. Id. at 426,
307 A.3d 552. We add the following comments.

In this case, the jury requested and watched the short video
at issue in slow motion during deliberations. The video, taken
by a security camera with a vantage point from inside a deli,
is of the back interior of the deli and its back door. From
that perspective, the only view to the outside was through
a relatively small half window in the back door, which was
further obstructed by a sign on the window. The pertinent
portion of the video was approximately six seconds in length
and showed four men (defendants, their co-defendant, and the
victim) walk by outside, behind the deli where the alleged
robbery occurred. As a result, the brief images of defendants
appear solely through the half window in the deli's back door.
In the six-second video, the time it took the men to walk by
the window occupied approximately two seconds. So not only
was the action taking place in the video somewhat obstructed,
but the video was also “very short” and the “rapid activity
in the six-second segment [was] not easy to follow at normal
speed,” as the Appellate Division aptly described. Id. at 424,
307 A.3d 552.

Watching a video in slow motion is a commonplace method
of playing a video that is not beyond the ken of an average
juror. Pushing a button to play a video at a speed slower than
normal to assist the jury in viewing the difficult-to-perceive
recording here was not an alteration or distortion of the video.

It was the same exact video -- simply played in slow motion. 1

*411  **150  [1] This Court said as much in State v.
Watson, 254 N.J. 558, 298 A.3d 1049 (2023). In contrasting
the presentation of evidence in which elaborate forensic
video techniques are used, we stated that “[s]pecialized
knowledge would not ordinarily be required for other types of
adjustments, like adjusting the speed of a video or creating a
straightforward composite video, a screenshot, or an enlarged

photo from a video.” Id. at 606, 298 A.3d 1049. The

issue in Watson involved the bounds of proper video
narration testimony by law enforcement witnesses, so the
focus of the Court's analysis was on lay and expert testimony.

Id. at 591-608, 298 A.3d 1049. The principles regarding

the attributes of video evidence described in Watson are
nevertheless relevant here and remain the same: playing a
video at a slower speed is a basic action that does not change
or alter the admitted video evidence.
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Our decision in Boland v. Dolan, 140 N.J. 174, 657 A.2d
1189 (1995), is instructive. There, in opposing the plaintiff's
slip-and-fall claim, the defendants entered a photograph into
evidence that showed the bottoms of the plaintiff's shoes.
Id. at 178, 657 A.2d 1189. The defendants argued that the
soles of plaintiff's shoes were worn and therefore caused the
plaintiff's fall. Ibid. Despite requests from the defendants, the
trial judge did not allow the jury to view the picture with
a magnifying glass during trial. Id. at 178, 180, 657 A.2d
1189. After the jury requested a magnifying glass during
deliberations, the plaintiff objected. Id. at 180, 657 A.2d 1189.
Plaintiff argued that magnification amounted to changing the
evidence and that he had not had an opportunity to review the
magnified photograph previously. Ibid. The judge overruled
the objection, noting that “[t]his is simply a tool for them to
look at the photographs ... it's not a distortion or changing
the photograph.” Id. at 180-81, 657 A.2d 1189. The judge
thus sent the jury a conventional magnifying glass. Ibid. The
jury ultimately found for the defendants. Id. at 181, 657 A.2d
1189. The Appellate Division, however, reversed on appeal
because it doubted the jury's ability to evaluate the shoes’ slip
resistance based on a magnified image of the soles without
testimony from an expert witness. Ibid.

*412  This Court granted certification and reversed. Id.
at 180, 190, 657 A.2d 1189. First, we agreed with other
jurisdictions and prior New Jersey case law that a magnifying
glass was not new evidence, but merely a commonplace tool
familiar to the jury. Id. at 181-85, 188, 657 A.2d 1189. We also
differentiated between resources that supplement evidence by
impermissibly adding meaning to properly admitted evidence
and resources, like a magnifying glass, that aid understanding
by “highlight[ing] or illustrat[ing] evidence properly admitted
or testimony of witnesses properly allowed during the trial.”
Id. at 185-87, 657 A.2d 1189. Specifically, we distinguished
the use of the magnifying glass in Boland from the discovery
-- by the jury during deliberations -- of new (and thus not

properly admitted) evidence in State v. Anderson, 251 N.J.
Super. 327, 332, 598 A.2d 229 (App. Div. 1991), and from
the impermissible use of a dictionary during deliberations in

Palestroni v. Jacobs, 10 N.J. Super. 266, 271, 77 A.2d 183
(App. Div. 1950). See Boland, 140 N.J. at 185-87, 657 A.2d
1189.

Second, we did not require expert testimony before the
magnifying glass could be utilized and found that for
“an instrument of ‘common knowledge,’ like an ordinary
magnifying glass,” such testimony is usually not needed. Id. at
189, 657 A.2d 1189. We observed that the Appellate Division
erred by focusing on the lack of expert testimony and found
that “[t]he focus should first be whether such testimony is
needed or whether common knowledge suffices for use of the
instrument in issue.” Ibid.

**151  [2] Here, playing in slow motion the same video that
was properly admitted into evidence to highlight the action
occurring onscreen and assist the jury is generally no different
from allowing the jury in Boland to use a magnifying glass
to meticulously inspect a picture. The relevant portion of
the video at issue in this case was fleeting and difficult to
perceive. Slowing the video down, a familiar adjustment in
video playback, did not change or distort the evidence but
simply aided the jury's examination of what took *413  place

in the video by playing it at an easily discernable pace. 2

[3] But some tools or functions may be so specialized
that their usage constitutes an alteration of evidence, or
the creation of new evidence. If a party intends to play a
video with something beyond the “basic techniques” noted in

Watson, that party must come forward and alert the trial
court and opposing counsel to any modifications or alterations
made to the evidence. In those situations, a qualified expert
may need to testify about the modifications consistent with

N.J.R.E. 702. Watson, 254 N.J. at 606, 298 A.3d 1049
(explaining that an expert would be required to testify about
how they “enhance[d] the quality of an electronic or video
recording,” or used “more elaborate forensic techniques ...
like ‘pixel tracking’ ”).

CHIEF JUSTICE RABNER and JUSTICES PATTERSON,
PIERRE-LOUIS, WAINER APTER, FASCIALE,
NORIEGA, and HOFFMAN join in this opinion.

All Citations
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Footnotes

1 Indeed, at the trial level, defendants did not argue that slowing down the short clip in any way distorted the
images.

2 The concerns raised in the study cited by defendants, see Eugene M. Caruso et al., Slow Motion Increases
Perceived Intent, 113 Proc. Nat'l Acad. Scis. 9250 (2016), would need to be tested under the standard
articulated in State v. Olenowski, 253 N.J. 133, 289 A.3d 456 (2023).
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Synopsis 

Synopsis 

Background: Defendant were convicted in the Superior 

Court, Law Division, Essex County, of armed robbery. 

Defendants appealed, and their appeals were consolidated. 
  

Holdings: The Superior Court, Appellate Division, Sabatino, 

P.J.A.D., held that: 
  
[1] as a matter of first impression, trial court did not abuse its 

discretion when it allowed the jury, during its deliberations, to 

view surveillance video footage multiple times and in slow 

motion, with multiple stops and starts and intermittent pauses 

of the video, and 
  
[2] trial court's failure to provide jurors with a special 

cautionary instruction on how to consider slow-motion video 

replays and to not place inordinate weight on the replays was 

not plain error. 
  

Affirmed; remanded. 
  
Procedural Posture(s): Appellate Review; Trial or Guilt 

Phase Motion or Objection. 

West Headnotes (11) 
 
[1] Criminal Law Special types of photographs; 

 enlargements, motion and sound pictures, X-rays 
 Surveillance video footage may be presented to 

jurors in slow motion or at other varying speeds, 

or with intermittent pauses, if the trial court in its 

discretion reasonably finds those modes of 

presentation would assist the jurors' 

understanding of the pertinent events and help 

them resolve disputed factual issues. 

1 Case that cites this headnote 
 
[2] Criminal Law Reading minutes of or restating 

testimony 
 Trial courts in their discretion may grant jury's 

requests during deliberations to replay videos in 

slow motion or at other varying speeds one or 

more times, provided that playbacks occur in open 

court under judge's supervision and in presence of 

counsel. 
 
[3] Criminal Law Reading minutes of or restating 

testimony 
 Trial court did not abuse its discretion when it 

allowed the jury, during its deliberations, to view 

surveillance video footage multiple times and in 

slow motion, with multiple stops and starts and 

intermittent pauses of the video, during 

prosecution for armed robbery; the video was 

relevant as it showed the perpetrators' physical 

appearance and would be helpful to deciding if 

defendants were the perpetrators of the robbery, as 

the footage was six seconds, the slow motion and 

repeated presentation of the video would have 

aided the jurors in discerning the appearances of 

the perpetrators, and the trial judge required the 

video replays to occur under her supervision in the 

courtroom in the presence of counsel. 
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1 Case that cites this headnote 
 
[4] Criminal Law Special types of photographs; 

 enlargements, motion and sound pictures, X-rays 
 A video recording is a valuable tool, and can 

enhance a judge or juror's assessment of 

credibility by providing a more complete picture 

of what occurred. 
 
[5] Criminal Law Reading minutes of or restating 

testimony 
 A court's decision to replay a recording of trial 

testimony for deliberating jurors is vested in the 

discretion of the trial judge; absent some unusual 

circumstance, those requests should be granted. 
 
[6] Criminal Law Documents or demonstrative 

evidence 
 Generally, once an exhibit has been admitted into 

evidence, the jury may access it during 

deliberations, subject to the court's instructions on 

its proper use. N.J. Ct. R. 1:8-8. 
 
[7] Criminal Law Reading minutes of or restating 

testimony 
 Although video recording of defendant's 

statement or victim's statement is admissible 

evidence, playbacks of such testimony have 

capacity to permit jury to place undue emphasis 

on single item of evidence. 
 
[8] Criminal Law Reading minutes of or restating 

testimony 
 When a jury requests play back of a video-

recorded statement during its deliberations, the 

video-recorded statement must be replayed to the 

jury in open court under the direct supervision of 

the judge. 

1 Case that cites this headnote 
 
[9] Criminal Law Reading minutes of or restating 

testimony 
 Trial court retains ultimate discretion to deny jury 

requests for playback of video-recorded 

testimony. 

 
[10] Criminal Law Issues related to jury trial 
 The trial court's failure to provide jurors with a 

special cautionary instruction on how to consider 

slow-motion video replays and to not place 

inordinate weight on the replays was not plain 

error, during prosecution for armed robbery; no 

case law or model charge specified jury 

instructions for the playback of non-testimonial 

video evidence, and the court instructed the jury 

to consider all evidence during its general jury 

charge. N.J. R.A.R 2:10-2. 
 
[11] Criminal Law Necessity of Objections in 

General 
 In determining whether a trial court's decision or 

omission constitutes plain error, the reviewing 

court must determine: (1) whether there was error; 

and (2) whether that error was clearly capable of 

producing an unjust result, that is whether there is 

a reasonable doubt as to whether the error led the 

jury to a result it otherwise might not have 

reached. 
 

 

**553 On appeal from the Superior Court of New Jersey, Law 

Division, Essex County, Indictment No. 19-01-0010. 

Attorneys and Law Firms 

Joseph E. Krakora, Public Defender, attorney for appellant 

Fuquan K. Knight (Andrew R. Burroughs, Designated 

Counsel, on the briefs). 

Morgan A. Birck, Assistant Deputy Public Defender, argued 

the cause for appellant Shaquan K. Knight (Joseph E. Krakora, 

Public Defender, attorney; Morgan A. Birck, of counsel and 

on the briefs). 

Theodore N. Stephens II, Acting Essex County Prosecutor, 

attorney for respondent State of New Jersey in A-0377-20 

(Caitlinn Raimo, Special Deputy Attorney General/Acting 

Assistant Prosecutor, of counsel and on the briefs). 

Hannah Faye Kurt, Special Deputy Attorney General/Acting 

Assistant Prosecutor, argued the cause for respondent State of 
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New Jersey in A-0437-21 (Theodore N. Stephens II, Acting 

Essex County Prosecutor, attorney; Hannah Faye Kurt, of 

counsel and on the brief). 
Before Judges Sabatino, Marczyk, and Chase. 

Opinion 
The opinion of the court was delivered by 
  

SABATINO, P.J.A.D. 

*403 **554 These two appeals, which we consolidate for 

purposes of this opinion, arise out of a joint trial in which two 

brothers, Fuquan K. Knight (defendant in A-377-20) and 

Shaquan K. Knight (defendant in A-437-21), were found 

guilty by a jury of armed robbery and other offenses.1 The 

State's proofs showed that defendants, along with their father 

Kyler Knight, robbed the victim behind a deli, *404 

threatening him with a knife and at gunpoint. The victim 

identified defendants to the police as two of the three robbers, 

confirming his identification of them at a pretrial Wade2 

hearing. 
  
The victim died of unrelated causes before trial, but his earlier 

testimony at the Wade hearing and his post-robbery 9-1-1 

call to the police were presented to the jury over defendants' 

objection. Other evidence substantiated defendants' guilt, 

including, among other things, surveillance videos that 

recorded events inside and outside the deli, as well as 

incriminating items seized by police from their residence. 

Defendants did not call witnesses or testify at trial, but 

disputed the victim's identification and their involvement in 

the robbery. 
  
The trial court sentenced Fuquan, who was twenty-seven at 

the time of the robbery, to an aggregate custodial term of 

sixteen years. The judge sentenced Shaquan, who was 

nineteen at the time of the robbery, to a term of eleven years. 

Both sentences were subject to an eighty-five percent parole 

ineligibility period under the No Early Release Act 

(“NERA”),  N.J.S.A. 2C:43-7.2. Defendants raise 

substantially overlapping issues on appeal, contesting their 

convictions and respective sentences. 
  
A key issue raised by both defendants is whether the trial court 

erred by allowing the jury to observe multiple times, in slow 

motion and with pauses, an approximately six-second 

segment of a surveillance video. That video, which was filmed 

through a glass door in the rear of the deli, shows the victim 

quickly being escorted by the three culprits outside the 

building. One culprit appears to be pointing a firearm at the 

victim, and another appears to be pushing defendant forward. 

The State presented the video as part of its case-in-chief 

without objection, and then played it again several times in 

closing argument without objection, once in slow motion. 

During both days of their deliberations, the jurors requested 

the video to be replayed several more times, in slow motion 

and at other varying speeds and with intermittent pauses. *405 

The trial judge permitted those jury playbacks under her 

supervision in the courtroom, over defendants' objection. 
  
**555 Defendants contend they were unduly prejudiced by 

these video playbacks, citing research indicating that slow-

motion presentations can increase a viewer's perception or 

inferences of intentional conduct. To date, there are no 

published New Jersey opinions that address the question. 
  
[1]  [2] As a matter of first impression, we hold that—subject 

to offsetting concerns of undue prejudice—surveillance video 

footage may be presented to jurors in slow motion or at other 

varying speeds, or with intermittent pauses, if the trial court in 

its discretion reasonably finds those modes of presentation 

would assist the jurors' understanding of the pertinent events 

and help them resolve disputed factual issues. We further 

hold—again subject to offsetting concerns of undue 

prejudice—that trial courts in their discretion may grant a 

jury's requests during deliberations to replay the videos in 

such modes one or more times, provided that the playbacks 

occur in open court under the judge's supervision and in the 

presence of counsel. 
  
We discern no reversible error concerning the video playbacks 

in this case, which would have aided the jurors in resolving 

the parties' disputes over the robbers' identities and their 

respective actions with the victim behind the deli. Going 

forward, we offer several non-exclusive factors to guide the 

court when considering whether to allow videos to be shown 

in varying speeds or with intermittent pauses during the trial 

and summations, and on a jury's request during deliberations. 

We further recommend that the Model Criminal Jury Charge 

Committee consider crafting an instruction to guide jurors 

when surveillance videos are presented in such modes. 
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In the unpublished portion of this opinion, we conclude 

defendants' remaining arguments to set aside their convictions 

are unpersuasive, although we remand solely for 

reconsideration of their sentences. 
  

*406 I. 

The facts relating to the robbery are largely based on the 

victim's testimony at the  Wade hearing, as well as the 

surveillance videos played at trial. 
  

A. Wade Hearing 
On October 11, 2018, the victim, Thaddeus Osbourne, went to 

Poppie's Deli3 in East Orange to cash a betting slip. He had 

won $500 in cash. As was later revealed, Osbourne was also 

at the deli to buy marijuana. 
  
Shaquan was at the deli, wearing a black hoodie with white 

letters on it. Osbourne identified him at the Wade hearing, 

stating that he knew Shaquan from the neighborhood and had 

bought marijuana from him once before. While inside the deli, 

Shaquan offered to sell marijuana to Osbourne, and, when 

Osbourne tried to pay him, Shaquan told him to walk outside 

because it was “too hot,” meaning there were too many police 

around. 
  
As Osbourne followed Shaquan outside to the rear of the deli, 

a man grabbed him, pushed him towards the back of the 

building, and held a knife to his neck. Another person held a 

gun to his face. Osbourne later identified the person with the 

knife as Kyler, describing him as a shorter “older guy” with a 

beard, dark skin, and a burgundy hoodie. He identified Fuquan 

as the person with the gun, stating he had dreadlocks and wore 

a black and gold hoodie. 
  
**556 Osbourne said the gun was black with a brown handle, 

and approximately shoulder width in length.4 He never saw 

the knife, but only felt it against his neck. According to 

Osbourne, while he was held at gunpoint and knifepoint, 

Shaquan patted him down, searched his pockets, and took his 

keys and wallet. 
  

*407 Osbourne testified that an observer in a parking lot 

yelled at defendants to “stop or whatever.” Kyler yelled back 

that Osbourne owed them money, which made the observer 

“mind his business or whatever.” When the robbery was 

completed, defendants ran off and Osbourne yelled to them 

asking for his keys, which defendants threw back to him. 
  
After the robbery, Osbourne said that he briefly followed 

defendants—observing that they headed towards Princeton 

Street—and then returned to his home on Evergreen Place and 

called 9-1-1. Osbourne told the operator that he had been 

robbed and that he did not know the perpetrators.5 During 

cross-examination, Osbourne agreed he had lied about not 

knowing the robbers, but then clarified that he did not know 

them personally and did not know their names. 
  
When the police arrived, they drove Osbourne back to 

Poppie's and watched the surveillance video together inside 

the deli. Osbourne identified one of the suspects in the video 

(Shaquan) and provided the police with descriptions of all 

three suspects. The police then transported Osbourne to the 

station and obtained a recorded statement, which included 

photo identifications of Fuquan and Shaquan. Osbourne 

testified that although he did not know their names, he had 

previously seen Shaquan five or six times, had purchased 

marijuana from him once before, and had seen Fuquan with 

Shaquan once. 
  
Osbourne initially told the police that he had left Poppie's and 

was walking to his car when he was robbed. However, during 

his testimony, he agreed that he had lied about this, and that 

he had been trying to buy marijuana. Although he did not tell 

the police this during his original statement, he claimed that 

he had mentioned this detail to an unnamed police officer 

while at the station. He also stated that he never brought up 

this detail again, until the day before the  Wade hearing, 

when he disclosed this fact to the prosecutor's office. He 

explained that he had not mentioned the *408 marijuana 

because he thought it was irrelevant. A few days later, 

Osbourne returned to the station and identified Kyler's 

photograph as depicting the third suspect. 
  

B. The Investigation 
Officer Hassan Gafaar was one of the police who initially 

responded to the robbery. Osbourne described to Officer 
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Gafaar the robbery and the suspects, whom he then portrayed 

as strangers. Gafaar first took Osbourne to Poppie's, where 

they reviewed the surveillance video, and then drove him to 

police headquarters for a statement. 
  
At headquarters, the lead detective assigned to the case, Felix 

Lantigua, met with Officer Gafaar and Osbourne. This 

conversation was not recorded, and it was meant to gather “the 

basics” of the incident, including what happened, a 

description of the suspects' clothing, and what weapons they 

used. 
  
Next, Detective Lantigua canvassed the area to locate 

surveillance cameras. Law enforcement collected videos from 

the interior **557 of Poppie's and from a liquor store 

neighboring Poppie's, which showed the front and back of the 

deli. After watching the videos, Lantigua recognized Shaquan, 

whom he knew from the community. At some point Lantigua 

also identified Fuquan as the suspect in the black and gold top. 

Based on his familiarity with Fuquan and Shaquan, Lantigua 

collected photos of them for Osbourne to view. During his 

later testimony, the detective also identified Kyler as the 

suspect in the burgundy sweatshirt. 
  
Detective Lantigua then took a formal statement from 

Osbourne. During this statement, Osbourne did not disclose 

that he had cashed in a bet or had attempted to buy marijuana 

from Shaquan. According to Lantigua, Osbourne said “he was 

familiar with two of the suspects from having encounters 

numerous times in the area.” Based on this information, 

Lantigua presented Osbourne with the two photos of Fuquan 

and Shaquan. He described this procedure as a “one on one” 

photo array, and said it was an appropriate identification 

method if the witness was familiar *409 with the suspects, as 

Osbourne was. Osbourne identified both defendants as the 

robbers. 
  
Based on these identifications, Lantigua obtained arrest 

warrants for Fuquan and Shaquan. Lantigua went to 

defendants' home to arrest them, but only Kyler was present.6 

Lantigua “immediately” recognized Kyler as the third suspect, 

based on his facial hair and because “he walked with a limp.” 

However, he did not immediately arrest Kyler because he was 

not “familiar with [him] and neither was the victim.” 
  

Lantigua then asked an officer to generate a six-photo array 

for Kyler, which Sergeant Stephen M. Rochester 

administered. Osbourne positively identified Kyler's 

photograph. Consequently, Lantigua obtained an arrest 

warrant for Kyler and attempted to effectuate the warrant that 

same day, but no one was home. He went back to defendants' 

home that evening to retrieve surveillance footage from the 

shared spaces in the home, which was a multi-family 

residence. After reviewing this surveillance footage, Lantigua 

obtained a search warrant for defendants' unit. 
  
Two days later, Lantigua and other officers effectuated the 

search warrant at defendants' residence. They found clothing 

that matched the garments apparently worn during the robbery 

by Shaquan and Kyler, as well as a wallet containing 

Osbourne's identification cards and debit card. The officers 

did not retrieve a gun, knife, or the clothing apparently worn 

by Fuquan. 
  

C. The Indictment and Pretrial Events 
In January 2019, a grand jury indicted Fuquan on the 

following four counts: (1) second-degree conspiracy to 

commit robbery against Osbourne, N.J.S.A. 2C:5-2(a)(1); (2) 

first-degree armed robbery,  N.J.S.A. 2C:15-1; (3) third-

degree unlawful possession of a shotgun, N.J.S.A. 2C:39-

5(c)(1); and (4) second-degree possession of a shotgun for an 

unlawful purpose, N.J.S.A. 2C:39-4(a). *410 Shaquan was 

similarly indicted on only the first two counts and not the 

weapon possession charges.7 
  
**558 In October 2019, the court held a Wade hearing on 

defendants' motion to suppress Osbourne's out-of-court 

identification of Fuquan and Shaquan, which involved a 

single-photo array of each defendant. In addition to describing 

the robbery and subsequent events at the hearing, Osbourne 

testified that he knew Fuquan and Shaquan from around the 

neighborhood and acknowledged he had purchased drugs 

from Shaquan once in the past. 
  
After the  Wade hearing, the court ruled that Osbourne's 

prior identifications were admissible, finding that Osbourne 

was truthful, the surveillance videos showed that Shaquan and 

Osbourne knew each other, and consequently the trial court 

found it was appropriate for the police to have shown 
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Osbourne a single-photo array when identifying Fuquan and 

Shaquan. 
  
On November 13, 2019, the State notified the court that 

Osbourne had passed away. While his cause of death was 

unknown, defendants were not implicated in his passing. The 

court subsequently granted the State's application to admit 

Osbourne's  Wade testimony at trial under N.J.R.E. 

804(b)(1)(A) (prior testimony of an unavailable witness), 

finding that defendants had a sufficient opportunity to cross-

examine Osbourne at the Wade hearing and had a similar 

motive in conducting this cross-examination. 
  

D. The Trial 
Trial commenced six days later on November 19, 2019, and 

continued for three non-consecutive days, concluding with 

testimony on December 4, 2019. The State's proofs included 

Osbourne's testimony at the  Wade hearing and his 9-1-1 

call to the police, *411 surveillance video footage taken at and 

near the deli, the incriminating clothing and victim's wallet 

found at defendants' residence, and the testimony of police 

and civilian witnesses. 
  
Defendants did not testify or present any witnesses. Through 

his attorney, Fuquan disputed whether Osbourne was robbed, 

and, if so, whether he took part in such a robbery. He also 

disputed possessing a firearm. 
  
Shaquan's counsel acknowledged that his client had an 

interaction with Osborne that day inside the deli, but that he 

denied taking part in robbing Osbourne outside. In 

summation, Shaquan's attorney argued that even if Shaquan 

was one of the three men shown on video with Osbourne 

behind the building, Shaquan was merely present and was not 

taking part in any wrongdoing. The State, meanwhile, 

characterized Shaquan as the mastermind of the robbery. 
  
In the afternoon of its second day of deliberations, the jury 

informed the court that it was at a “standstill” on one charge 

and requested guidance should it be unable to reach a decision. 

The court instructed the jury to continue deliberating, and 

thirty minutes later, the jury delivered a guilty verdict on all 

charges. 
  

E. Sentencing 
On February 18, 2020, the court sentenced Fuquan to an 

aggregate term of sixteen years, and Shaquan to an aggregate 

term of eleven years. We discuss those sentencing details 

below in Part V. 
  

II. 

Fuquan argues on appeal: 

POINT I 

THE TRIAL COURT DENIED DEFENDANT'S SIXTH 

AMENDMENT CONFRONTATION RIGHTS WHEN IT 

PERMITTED THE INTRODUCTION OF THADDEUS 

OSBORNE'S WADE HEARING TESTIMONY AT 

TRIAL. 

POINT II 

*412 **559 THE TRIAL COURT DENIED 

DEFENDANT'S CONFRONTATION RIGHTS WHEN IT 

PERMITTED THE INTRODUCTION OF A 

TESTIMONIAL 9-1-1 CALL AT TRIAL. 

POINT III 

THE TRIAL COURT ERRED WHEN IT PERMITTED 

THE 9-1-1 CALL TO BE PLAYED UNDER THE 

EXCITED UTTERANCE EXCEPTION TO THE 

HEARSAY RULE. 

POINT IV 

THE TRIAL COURT DENIED DEFENDANT HIS 

RIGHT TO A FAIR AND RELIABLE TRIAL WHEN IT 

PERMITTED SURVEILLANCE VIDEO RECORDINGS 

TO BE REPLAYED IN SLOW MOTION AND PAUSED 

MULTIPLE TIMES OVER DEFENDANT'S 

OBJECTION. 

POINT V 

THE TRIAL COURT ERRED WHEN IT FAILED TO 

ACCEPT A PARTIAL VERDICT. 

POINT VI 
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THE TRIAL COURT'S CUMULATIVE ERRORS 

DENIED DEFENDANT A FAIR TRIAL. 

POINT VII 

THE [SIXTEEN]-YEAR SENTENCE IMPOSED WAS 

MANIFESTLY EXCESSIVE GIVEN THE UNIQUE 

FACTS OF THE CASE. 
  
Meanwhile, Shaquan argues on appeal: 

POINT I 

THE TRIAL COURT COERCED A VERDICT WHEN IT 

MADE CLEAR THE TRIAL WOULD END ON 

DECEMBER 6 AND REFUSED TO TAKE A PARTIAL 

VERDICT ON THAT DATE. 

POINT II 

THE ADMISSION OF THE VICTIM'S  WADE 

HEARING TESTIMONY WAS HEARSAY AND 

VIOLATED DEFENDANT'S RIGHT TO 

CONFRONTATION. 

POINT III 

THE ADMISSION OF THE 9-1-1 CALL WAS ALSO 

HEARSAY THAT VIOLATED DEFENDANT'S 

CONFRONTATION RIGHTS. 

POINT IV 

THE TRIAL COURT ERRED IN FAILING TO 

INSTRUCT THE JURY ON ONE-ON-ONE 

IDENTIFICATIONS OR LACK OF A BLIND 

ADMINISTRATOR. 

POINT V 

THE TRIAL COURT ERRED IN ALLOWING THE 

SURVEILLANCE FOOTAGE TO BE PLAYED IN SLOW 

MOTION. 

POINT VI 

THE SENTENCE WAS THE RESULT OF AN 

IMPERMISSIBLE TRIAL PENALTY AND IS 

EXCESSIVE WHEN COMPARED TO THE 

CODEFENDANT'S—HIS *413 FATHER—SENTENCE 

OF SIX YEARS OF INCARCERATION. 

We address these issues in a reorganized sequence. 
  

III. 

The first issue we address—a novel one under our case law—

concerns the repeated playback of the surveillance video 

footage in slow motion and at other varying speeds, and in 

intermittent-pause modes. 
  

A. 

The State played several surveillance videos during the trial, 

including videos from the interior of Poppie's, from a 

neighboring property showing different angles of the exterior 

of Poppie's, and from defendants' residence. The key video at 

issue here is exhibit S-31, which shows a rear **560 view of 

Poppie's interior, including its back door which offered a brief 

glimpse into the back parking lot where the robbery took 

place. The video has no audio track.8 
  
Starting at 11:41:38, the video shows four men walking by the 

back door. The video appears to show Osbourne, closely 

followed by a man the State contended was Kyler, who 

seemed to be holding onto Osbourne by the neck or shoulder. 

Walking behind them is another man, who the State contended 

was Fuquan, holding a black and brown object in one hand. 

The last man walking in the group allegedly is Shaquan, who 

does not appear to be holding anything. The robbery 

apparently occurred off-camera. 
  
The jurors first were shown this portion of the video (from 

11:41:30 to 11:43:05) during the State's case-in-chief, seeing 

it once at normal speed. 
  
Later, during their summations, defendants did not replay any 

of the videos for the jury. However, Shaquan's attorney told 

the *414 jury that the State would likely play the videos in 

slow motion during its own summation. 
  
As anticipated, the State replayed in closing argument 

numerous sections of the videos, mostly at normal speed, and 
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with a few sections fast-forwarded. The State also played in 

slow motion and with pauses the video showing the rear of 

Poppie's. Defendants did not object to that presentation. 
  
On the first day of deliberations, the jury made a number of 

requests. They asked to review several of the surveillance 

videos, hear the 9-1-1 call again, and review Osbourne's 

Wade testimony. All counsel and the court agreed with 

Shaquan's attorney's position that the video should be played 

at normal speed, “[u]nless,” the court added, “they ask for 

something different.” 
  
Before the playback took place, the jury amended its request 

and asked for a replay only of the video from the rear interior 

of Poppie's, requesting that it be replayed “at least three times, 

slowly and pause[d]” at 11:41:41, the point when the men the 

State claimed to be Fuquan and Shaquan walked by the back 

door. At this point, Fuquan's attorney objected, arguing that 

case law required the video to be played in the same way as it 

had been presented at trial. The court asked counsel to use the 

lunch break to research this point. Following the lunch break, 

Fuquan's attorney said he was unable to find the case law but 

presented studies about how playing videos in slow motion 

“increase[d] the likelihood of conviction.” Shaquan's attorney 

relied on Fuquan's arguments on this point. 
  
The State contended the articles cited by the defense were 

unreliable “junk science,” and that playing the videos in slow 

motion was not interfering with the jury's function but instead 

was honoring their request. The court disagreed that the 

studies constituted junk science, but found that defendants' 

arguments were not supported by case law, and as a trial court, 

it was not in a position to create new law. 
  
*415 Consequently, the court permitted the deliberating jurors 

to view the videos in slow motion, as they requested. Before 

doing so, the court directed the jury to select a “pauser,” 

designating a juror to direct the State when to pause, rewind, 

and replay the video.9 The State then **561 played the video 

for the jury that day a total of ten times, at varying speeds and 

starting points. 
  
On the second day of deliberations, the jury asked to see the 

same six-second video clip again, from 11:41:39 to 11:41:45. 

They specifically asked the court to play the video slowly 

three times, “zoomed in,” and paused at 11:41:41. The State 

and defendants agreed they could not zoom in the video, as 

that would constitute altering the evidence. The judge granted 

the jurors' request, permitting the six-second segment of the 

video to be played five more times, played at a speed of five 

times slower, with a final pause at 11:41:41. 
  
In total, the jurors watched portions of the video fifteen 

additional times,10 mostly at slower speeds and sometimes 

with intermittent pauses. 
  
[3] On appeal, both defendants11 argue that the court erred in 

allowing the jury to repeatedly view the surveillance videos in 

slow motion during deliberations. They contend the 

deliberating jurors should have watched the video as it was 

presented during the trial. They assert the repeated playing of 

the video in slow motion and at varying speeds with 

intermittent pauses resulted in the jury being exposed to a 

“distorted reality.” They further argue that, at *416 the very 

least, the court should have given the jury a limiting 

instruction about how playing a video at different speeds can 

manipulate their perception. No such limiting instruction was 

requested, however. 
  

B. 

As we have previously noted, there has been an “explosive 

growth in the number of surveillance cameras in operation.”12 

 State v. Watson, 472 N.J. Super. 381, 472, 277 A.3d 39 

(App. Div. 2022), rev'd on other grounds,  254 N.J. 558, 

298 A.3d 1049 (2023). Police investigations involve 

“canvassing the surrounding neighborhood not just for 

potential suspects and eyewitnesses but also for public and 

privately-owned video cameras that may have captured a 

reported crime, the events leading up to it, or its aftermath 

(e.g., flight from the scene).”  Ibid. Consequently, such 

“recordings have become a staple of criminal trials.” Ibid. 
  
[4] The probative value of such surveillance footage can be 

enormous. As our Supreme Court has recognized, “[t]he 

power of a video of contemporaneously recorded events at the 

crime scene can hardly be disputed.” State v. Garcia, 245 N.J. 

412, 431, 246 A.3d 204 (2021). “[A] video recording is a 

valuable tool[,]” and can “enhance[ ] a judge or juror's 

assessment of credibility by providing a more complete 
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picture of what occurred.” State v. Cole, 229 N.J. 430, 450-51, 

163 A.3d 302 (2017) (internal citations omitted); see also 

**562 Garcia, 245 N.J. at 431-32, 246 A.3d 204 (quoting that 

same observation). 
  
The Court recently recognized that potential evidential value 

in  State v. Watson, which involved a fifty-seven-second 

surveillance *417 video that showed an entire robbery 

committed inside the bank. 254 N.J. 558, 570, 298 A.3d 

1049 (2023). Among other things, the video in Watson was 

highly relevant to the core disputed issue of identification, i.e., 

whether defendant was the person shown on the video 

demanding money from the teller, and whether the robber's 

fingers touched areas where fingerprints could have been left 

but were not found. Ibid. 
  
Our New Jersey courts have not yet addressed in a published 

opinion the standards for presenting to trial jurors surveillance 

video footage in slow motion, assuming it satisfies the 

applicable requirements for authenticity, relevance, and other 

Rules of Evidence. In particular, we have no precedents 

specifically addressing the issues raised here concerning the 

playback of surveillance videos in slow motion and in other 

altered modes to jurors at their request during deliberations. 
  
[5] Lacking precedential guidance on these discrete issues, the 

trial court and counsel consulted our somewhat analogous 

case law regulating the playback during deliberations of 

video-recorded or audio-recorded trial testimony. Under that 

case law, a court's decision to replay a recording of trial 

testimony for deliberating jurors is vested in the discretion of 

the trial judge. State v. A.R., 213 N.J. 542, 559, 65 A.3d 

818 (2013). “Absent ‘some unusual circumstance,’ those 

requests should be granted.” State v. Miller, 205 N.J. 109, 

119-20, 13 A.3d 873 (2011) (referring to the playback of trial 

testimony) (quoting State v. Wolf, 44 N.J. 176, 185, 207 

A.2d 670 (1965)). 
  
[6] “Generally, once an exhibit has been admitted into 

evidence, the jury may access it during deliberations, subject 

to the court's instructions on its proper use.” State v. Burr, 

195 N.J. 119, 133-34, 948 A.2d 627 (2008) (citing R. 1:8–8). 

Indeed, “[v]ideo playbacks of witness testimony during 

deliberations at the jury's request are commonplace.” State 

v. Muhammad, 359 N.J. Super. 361, 380, 820 A.2d 70 (App. 

Div. 2003). 
  
*418 In  Miller, 205 N.J. at 122, 13 A.3d 873, the Court 

provided guidelines for ruling on a jury's request to replay 

testimony. In doing so, the Court emphasized that “judges 

should ordinarily grant a jury's request to play back 

testimony.” Ibid. (citing State v. Wilkerson, 60 N.J. 452, 

460, 291 A.2d 8 (1972)). The Court's guidelines emphasized 

replaying recorded evidence in a manner that accurately 

responds to the jury's request, although it also noted that trial 

courts “retain discretionary authority to try to narrow a jury's 

request” if too “extensive.” Id. at 122-23, 13 A.3d 873. 
  
[7] Our case law has addressed the dangers of allowing a jury 

to review playbacks of previous testimony during their 

deliberations, and what steps courts can take to safeguard 

against these dangers. See, e.g., A.R., 213 N.J. at 547, 559-

60, 65 A.3d 818; Miller, 205 N.J. at 122, 13 A.3d 873; 

Burr, 195 N.J. at 135, 948 A.2d 627. Those dangers include, 

among other things, the prejudicial repetition of the recorded 

footage and its potential capacity to overshadow other 

evidence in the case. A.R., 213 N.J. at 555, 65 A.3d 818. 

As the Court cautioned in A.R., in a context involving the 

video replays of a sexual assault victim's interview and video 

of a defendant's police interrogation recorded before trial: 

Although the video recording of a defendant's statement or 

a victim's statement is admissible evidence, playbacks of 

such **563 testimony have the capacity to permit a jury to 

place undue emphasis on a single item of evidence. An 

audio recording permits the jury to hear every inflection, 

every hesitation, and every equivocation in the voice of the 

witness. A video recording magnifies the effect of a 

playback of testimony. Repeated jury review of a video 

recorded statement is tantamount to a second, third, or even 

fourth appearance of the same witness at trial. 

[ 213 N.J. at 546, 65 A.3d 818 (emphasis added).] 
  
[8]  [9] In light of these concerns, the Court has imposed 

constraints on testimonial video playbacks. As the Court held 

in Burr, 195 N.J. at 119, 948 A.2d 627, and reiterated in 

Miller, 205 N.J. at 109, 13 A.3d 873, and again in A.R., “a 

video-recorded statement must be replayed in open court 
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under the direct supervision of the judge.” 213 N.J. at 546-

47, 65 A.3d 818. The trial court retains the “ultimate 

discretion” to deny such playback requests. Id. at 555, 65 

A.3d 818 (quoting Burr, 195 N.J. at 135, 948 A.2d 627). 
  
*419 The context presented here is different than in those 

cases because there is no testimonial component to the 

surveillance video of the crime scene. As is frequently the case 

with outdoor surveillance videos,13 the recording in this case 

contains no soundtrack. As such, the specific dangers of jurors 

affording undue weight or attention to spoken content of the 

recordings is not present. 
  
Even so, we recognize there is a potential for undue prejudice 

that can result from repetitive showings of the videos if they 

are incriminating. In addition, as defendants argue, the slow 

motion and other modifications of the speeds at which 

surveillance videos are replayed might cause undue prejudice, 

at least in certain contexts. We proceed to explore these issues 

in the pages that follow. 
  

1. 

The case law of other jurisdictions addressing the slow-

motion replays have generally authorized the presentation of 

video evidence in that mode within the trial court's discretion, 

subject to offsetting considerations. For instance, in State v. 

Brewington, 343 N.C. 448, 471 S.E.2d 398, 403 (1996), the 

Supreme Court of North Carolina ruled that a trial court did 

not abuse its discretion by allowing a criminal jury to watch a 

surveillance videotape of a homicide in slow motion. The 

Court agreed with the trial court the slow motion playing of 

the recording was relevant to the “critical issue” of the 

“sequence of events which took place at the time of the 

shooting.” Ibid. 
  
The Pennsylvania Supreme Court similarly held that a trial 

court did not abuse its discretion by allowing surveillance 

video footage to be played for a jury in slow motion. 

Commonwealth v. Cash, 635 Pa. 451, 137 A.3d 1262, 1277 

(2016). The Court reasoned that “playing portions of the video 

in slow motion enhanced the *420 jury's understanding of the 

events surrounding the murder.” Ibid. The video did so “by 

allowing [jurors] to have a better view of Appellant's face, 

thereby establishing Appellant's identity as the perpetrator, 

and by giving it the opportunity to observe that two shots had 

been fired from Appellant's gun, a detail which was not 

ascertainable when the video was played at normal speed.” 

Ibid. 
  
In that same vein, in Burkhart v. Commonwealth, 125 S.W.3d 

848, 850 (Ky. 2003), a criminal mischief prosecution, the 

**564 Supreme Court of Kentucky found no abuse of 

discretion in the trial court allowing a slow-motion replay of 

a store's surveillance video under the “controlled conditions 

of open court.” Similarly, the Georgia Court of Appeals 

upheld the re-playing of video footage in slow motion as not 

an abuse of discretion “because the jury showed concern about 

it” during their deliberations. Brown v. State, 201 Ga.App. 

510, 411 S.E.2d 366, 367 (1991). See also United States v. 

Plato, 629 F.3d 646, 652 (7th Cir. 2010) (upholding the district 

court's exercise of discretion in allowing a surveillance video 

of a drug sale to be replayed for a jury in slow motion). 

Defendants have presented no contrary out-of-state published 

opinions holding that trial courts lack such discretion. 
  

2. 

Defendants cite to research indicating that the slow-motion 

presentation of video evidence can have the capacity to 

increase observers' perceptions that the conduct of the persons 

shown on the videos was intentional or flagrant.14 The main 

article cited by defendants in this regard (“the Caruso study”), 

involved several experiments that included research 

participants watching video footage from a murder case and 

violent contact occurring in *421 broadcast replays of 

professional football games. Id. at 9251. The Caruso study 

concluded that playing videos in slow motion, as compared to 

normal speed, “can cause viewers to perceive an action as 

more intentional.” Id. at 9250. According to the study's 

authors, this so-called “slow motion intentionality bias” may 

be attributed to the slow motion causing the research 

participants “to feel like the actor had more time to act, even 

when they knew how much clock time had actually elapsed.” 

Ibid. Additional experiments in the Caruso study revealed that 

“allowing viewers to see both regular speed and slow-motion 

replay mitigates the [intentionality] bias, but does not 

eliminate it.” Ibid. 
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Although we appreciate counsel's citation to the Caruso study 

and other similar literature, and we concur with the trial 

judge's reaction that it does not appear to be per se unreliable, 

the context in which the surveillance video footage was 

replayed in this case—particularly the six-second segment 

showing the four men quickly walking by the back of 

Poppie's—assisted the jurors in resolving critical disputed 

issues of identification. The video shows the physical 

appearances of the four men, their sizes, their features, and 

their clothing. The video also shows where each of three 

alleged culprits were walking in relation to the victim, and 

what they individually were doing at that time. 
  
The context here is distinguishable from the two experiments 

that were the subject of the Caruso study because it involves 

identifying multiple actors and their respective actions. The 

Caruso study focused on video footage of: (1) a single 

defendant robbing and shooting a store clerk, and (2) a single 

football player making disallowed helmet-to-helmet contact 

with an opposing player. In such contexts, concerns about a 

slow-motion presentation of the video exaggerating the 

intentionality of the single actor are likely to be greater. For 

the single-robber example, a central question for the jury was 

whether the defendant **565 intended to kill the victim. For 

the football example, a central question for the referees was 

whether the sole defender intended to strike the *422 runner's 

helmet with his own. Intentionality in both examples was at 

the heart of the matter. 
  
By contrast, it was crucial for this jury to sort out: (1) who 

were the three men walking with Osbourne behind the deli; 

and (2) what each person was doing during that segment. The 

jury had to identify the actors and ascertain what each of them 

individually appeared to be doing. To be sure, the video was 

also evidential of the actors' displayed apparent intent to rob 

Osbourne. But that was not as vital as identifying who they 

were and their respective actions in the footage. 
  
Shaquan argues in his brief that the video was potentially 

influential in affecting how the jury evaluated his degree of 

involvement in the events at the scene, assuming they found 

he was one of the men walking in the group. According to the 

State's interpretation of the video, Shaquan was the last man 

in the group, and he was not holding the gun pointed at 

Osbourne or wielding a knife. Shaquan asserts in his brief that 

“it was clear the jury was attempting to understand what had 

really happened behind Poppies.” He asserts that “[t]he replay 

of the video showed that the jury was seriously assessing the 

role [he] played in the robbery.” The video segment “would 

have been crucial to determining whether Shaquan's theory of 

the case created reasonable doubt that he was involved in the 

robbery.” The video therefore “went to the question of guilt 

itself, and [the jury] viewing it so many times in slow motion 

was highly prejudicial.” 
  

3. 

We are unpersuaded that the trial court misapplied its 

discretion in granting the deliberating jurors' requests to 

replay the surveillance video in slow motion and multiple 

times, with starts and stops. As neither defendant disputes, the 

video was relevant. Because it showed the perpetrators' 

physical appearances, the video evidence would have been 

helpful in deciding whether defendants resembled the men 

who took part in the robbery, and whether Osbourne's 

identification of them and his descriptions of *423 their 

actions were credible. The slow motion and repeated 

presentation of the video footage—notably at the request of 

the deliberating jurors—would have aided the jurors in 

discerning the appearances of the men who quickly walked by 

during the key six-second segment. In the circumstances 

presented, the replays of the video were within the trial court's 

discretion.15 
  
We are likewise unpersuaded by Shaquan's contention that the 

slow-motion replaying of the video was highly prejudicial to 

him because “it showed that the jury was seriously assessing 

the role [he] played in the robbery.” The objective of a trial is 

just that: to have the factfinder “seriously assess” the evidence 

and assess the conduct of the parties. The video segment was 

not necessarily at odds with **566 Shaquan's contentions that 

he was not a central participant in a robbery. The video depicts 

a fourth man, purported to be Shaquan, walking behind the 

other two culprits and Osbourne. Unlike them, he does not 

appear to be wielding a gun or pushing Osbourne. We 

recognize the State argued in summation that in the video 

Shaquan did not appear to be scared or surprised, a point the 

defense has not refuted. Nonetheless, to the extent the video 

had probative value of “intentionality” beyond its bearing 

upon identification, we conclude it was not unduly prejudicial 

to Shaquan's interests. 
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The trial court had the discretion to reject or limit the slow-

motion replays, and we defer to its exercise of discretion. The 

judge prudently required the videos to be replayed under her 

*424 supervision in the courtroom in the presence of counsel, 

consistent with the case law governing other kinds of video 

replays. By agreement of counsel, the videos were not 

magnified. The six-second segment apparently did not take 

long to replay, whether it was shown at normal speed or slower 

speeds. In short, the judge rightly endeavored to support the 

jurors in their manifest and conscientious effort to understand 

the proofs and consider them carefully. 
  
We are cognizant that defendants have stressed on appeal the 

number of times the video was played for the jurors was 

unduly prejudicial. However, we note that defendants did not 

object to the prosecutor replaying the video multiple times and 

in slow motion, with pauses, during closing argument. They 

only raised concerns about the slow-motion presentation when 

the jury requested playbacks. Given the very short, rapid 

activity in the six-second segment that is not easy to follow at 

normal speed, the replays were reasonably allowed. 
  

4. 

[10]  [11] Defendants argue that, even if we find the slow-

motion video replays were not improper, the court was 

required to provide the jurors with a special cautionary 

instruction on how to consider such evidence and to not place 

inordinate weight on them. Because defendants both failed to 

make such a request or raise this objection, we consider this 

issue under a standard of plain error. State v. Wakefield, 190 

N.J. 397, 473, 921 A.2d 954 (2007) (citing R. 1:7-2; R. 2:10-

2). In determining whether a trial court's decision or omission 

constitutes plain error, the reviewing court must determine: 

“(1) whether there was error; and (2) whether that error was 

‘clearly capable of producing an unjust result,’ ... that is 

whether there is ‘a reasonable doubt ... as to whether the error 

led the jury to a result it otherwise might not have reached[.]’ 

” State v. Dunbrack, 245 N.J. 531, 544, 246 A.3d 1267 (2021) 

(quoting  State v. Funderburg, 225 N.J. 66, 79, 137 A.3d 

441 (2016)). 
  
*425 Here, no present case law or model charge specifies jury 

instructions for the playback of non-testimonial video 

evidence. In  Miller, the Court remarked that “[j]udges 

should take precautions to prevent juries from placing undue 

emphasis on the particular testimony that is replayed” during 

deliberations.  205 N.J. at 123, 13 A.3d 873 (emphasis 

added). “[A]t the time the testimony is repeated, judges should 

instruct jurors to consider all of the evidence presented and 

not give undue weight to the testimony played back.” Ibid. 

(emphasis added). This holding is reflected in the Model Jury 

Charges (Criminal), “Playback of Testimony” (approved Apr. 

16, 2012). This rule refers to the playback of witness 

testimony. There is no similar existing instruction for 

playback of other forms of video evidence. 
  
**567 As the  Miller Court noted, “[a]lthough the trial 

judge did not give a specific instruction regarding the replayed 

testimony—as judges should do in the future—the jury charge 

he delivered the day before directed jurors to consider all of 

the evidence submitted.”  205 N.J. at 126, 13 A.3d 873. 

Similarly, here the trial court generally instructed the jury to 

consider all the evidence during its general jury charge. Thus, 

even if the trial court was required to give the jury a separate 

instruction prior to playing surveillance videos during 

deliberation, the general jury charge offset any alleged error 

from the omission. No plain error occurred. 
  

5. 

That said, going forward it will be beneficial to trial judges 

and counsel to have guidance in dealing with the admission of 

surveillance videos and with requests by deliberating juries to 

replay surveillance video evidence, and to do so at modified 

speeds or with intermittent pauses. To assist the bench and bar, 

we prospectively offer the following non-exclusive factors for 

consideration: 

• Subject to offsetting considerations of undue prejudice or 

other factors warranting exclusion under N.J.R.E. 403, 

relevant surveillance video evidence may be presented 

during a trial or closing argument to jurors in slow 

motion or at other varying speeds, or with intermittent 

pauses, if the trial court reasonably *426 finds those 

modes of presentation would assist the jurors' 

understanding of the pertinent events and help them 

resolve disputed factual issues. 
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• Subject to offsetting considerations of undue prejudice, 

trial courts have the discretion to grant a jury's requests 

during deliberations to replay surveillance videos in such 

modes one or more times, provided that the playbacks 

occur in open court under the judge's supervision and in 

the presence of counsel. 

• In exercising their discretion in admitting into evidence or 

allowing the replay of surveillance video recordings, trial 

courts should consider, among other things, (a) whether 

the video has a soundtrack that contains recorded 

statements of the filmed persons; (b) whether the video 

is difficult to discern when played only at normal speed; 

(c) whether the video can assist in resolving disputed 

issues of identification; (d) whether the video bears upon 

disputed issues of intentionality; (e) whether the video 

contains content that is particularly disturbing or 

inflammatory to watch repeatedly in slow motion. 
  
Apart from these non-exclusive factors, we recommend to the 

Model Criminal Jury Charge Committee that it consider 

creating a model charge that specifically addresses situations 

in which, as here, a jury requests the replaying of surveillance 

video evidence, and to caution jurors to afford such evidence 

only appropriate and not undue weight in comparison with the 

other evidence at trial.16 Such a model charge might also 

usefully draw to the jurors' attention the possibility that 

viewing such video evidence in slow motion might 

subconsciously increase their perceptions of an actor's 

intentionality.17 The content and **568 contours of a charge, 

if one is adopted, are best developed by the Committee, with 

the benefit of additional study and the consideration of 

practices in other jurisdictions. 
  
Having set forth these prospective principles, we affirm the 

trial court's rulings and its handling of the jury's requests 

concerning the slow-motion surveillance video replays in this 

case. 

*427 [At the direction of the court, the 

published version of this opinion omits Parts 

IV and V pursuant to R. 1:36-3.] 
  

VI. 

Affirmed as to both convictions, but remanded for 

resentencing. We do not retain jurisdiction. 
  

All Citations 

477 N.J.Super. 400, 307 A.3d 552 
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Footnotes 

1 For sake of clarity, we refer to defendants and their father by their first names in this opinion; no disrespect is intended. 
2 United States v. Wade, 388 U.S. 218, 87 S.Ct. 1926, 18 L.Ed.2d 1149 (1967). 

3 The store in question was referred to in the record as Poppie's, Poppy's, and Poppie's Deli. For the sake of consistency, 

we refer to it as Poppie's. 
4 The State contended it was a sawed-off shotgun. 
5 The 9-1-1 call, which we discuss in Part III, was played for the jury. 
6 It appears from testimony that defendants' home was located within a few blocks of the deli. 
7 Defendants' father, Kyler, also was charged but was not tried with defendants because he was being held out-of-state 

on different charges. Kyler did not participate in any aspect of this proceeding, and he subsequently pled guilty to 

second-degree conspiracy to commit a robbery or bodily injury, N.J.S.A. 2C:5-2(a)(1), 2C:15-1(a)(2), and third-

degree possession of a weapon for unlawful purpose, N.J.S.A. 2C:39-4(d), and was sentenced to a six-year term. 

8 We have reviewed the video evidence as part of our consideration of the issues raised on appeal. The approximate six-

second segment in which the four men are filmed passing by Poppie's rear door is the most pertinent. 
9 Defendants did not object to the jury's designation of a pauser, and do not claim error on appeal about that designation. 

The transcript reflects that, when the videos were replayed in open court, another juror voiced several requests to replay 

the footage several times in slow motion, and those requests were also honored. 
10 The briefs calculate the total as fourteen additional times. 
11 The only significant difference between defendants' two appellate briefs is that Shaquan cites two more articles 

addressing the dangers of playing videos at a trial in slow motion. 
12 A study published in 2018 reported that, as of that time, within the United States, “there are approximately 30 million 

surveillance cameras shooting about 4 billion hours of footage each week.” Yael Granot, et al., In the Eyes of the Law: 

Perception Versus Reality in Appraisals of Video Evidence, 24 Psych., Pub. Pol'y & L. 93, 94 (2018). The frequency 

has surely grown since that article was published. 
13 We do not address in this opinion the boundaries of what may be legally permissible audio to record under pertinent 

statutes and case law. 
14 Eugene M. Caruso et al., Slow Motion Increases Perceived Intent, 113 Proceedings of the Nat'l Acad. of Scis. 9250 

(2016). This study has been the subject of several other articles, which have been furnished to us on appeal by defense 

counsel. See Homa Khaleeli, How Slow-Motion Video Footage Misleads Juries, Guardian, Aug. 2016; Bob Yirka, 

Showing People Slow Motion Video of Crime Found to Distort Perceived Intent, MedicalXpress, Aug. 2016. 
15 We are mindful that in a civil case involving an automobile accident, we found that a plaintiff was unduly prejudiced 

when the defendant introduced a video simulation of an accident and played it in “extreme slow motion.” Suanez 

v. Egeland, 330 N.J. Super. 190, 193-95, 749 A.2d 372 (App. Div. 2000). Among the other issues with the video, we 

reasoned that viewing the video simulation in such “extreme slow motion” may have affected the jury's perception of 
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the accident. Suanez is distinguishable from the present case for at least two reasons: (1) the video was a simulation 

created for the adversarial process by an expert and not, as here, real evidence of the actual events; and (2) the case did 

not involve, as here, a request by deliberating jurors to review a video in slow motion. 
16 Of course, there are situations in which the jury rationally determines the video evidence is the most important proof 

in the case and that it refutes or substantiates the recollections of the testifying witnesses. 
17 Depending on the fact pattern, the actor whose apparent intention might be interpreted from the video footage could 

be someone other the defendant, such as the alleged aggressor in a case involving a claim of self-defense. 

 
End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works. 
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ORDERED that respondent comply
with Rule 1:20-20 dealing with disbarred
attorneys; and it is further

ORDERED that the entire record of
this matter be made a permanent part of
respondent’s file as an attorney at law of
this State; and it is further

ORDERED that respondent reimburse
the Disciplinary Oversight Committee for
appropriate administrative costs and actual
expenses incurred in the prosecution of
this matter, as provided in Rule 1:20-17.

,
  

1

259 N.J. 451

In the MATTER OF Marcy E. GEN-
DEL, an Attorney at Law, (At-

torney No. 026721977)

D-50 September Term 2024
090201

Supreme Court of New Jersey.

January 10, 2025

S 451ORDER

This matter having been duly presented
to the Court on the recommendation of the
Disciplinary Review Board regarding the
reinstatement to the practice of law of
Marcy E. Gendel, formerly of Montclair,
who was admitted to the bar of this State
in 1997, and who was suspended from the
practice of law for a period of S 452one year,
effective December 8, 2023, by order of the
Court filed November 8, 2023; and

The Disciplinary Review Board having
recommended to the Court that respon-
dent be reinstated to the practice of law;

And good cause appearing;

It is ORDERED that Marcy E. Gendel
be restored to the practice of law, effective
immediately.

,
  

2

259 N.J. 452

STATE of New Jersey, Plaintiff-
Appellant,

v.

Celestine PAYNE, Defendant-
Respondent.

A-25 September Term 2023
088925

Supreme Court of New Jersey.

Argued September 10, 2024

Decided January 13, 2025

Background:  Elderly inmate serving life
sentences for two counts of first-degree
murder and other crimes petitioned for
compassionate release under the Compas-
sionate Release Act. The Superior Court,
Law Division, Passaic County, denied com-
passionate release after finding that ex-
traordinary aggravating factors existed.
Inmate appealed, and the Superior Court,
Appellate Division, 2023 WL 8664699, re-
versed. The Supreme Court granted the
State’s petition for certification.

Holdings:  The Supreme Court, Wainer
Apter, J., held that:

(1) as a matter of first impression, findings
as to application of an extraordinary
aggravating factor in a compassionate
release determination are reviewed for
abuse of discretion;

(2) evidence supported trial court’s finding
that murders and other crimes were
particularly heinous, cruel, or de-
praved; and
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(3) court appropriately considered mitigat-
ing evidence when denying petition for
compassionate release.

Reversed.

1. Criminal Law O1156.2
Supreme Court reviews trial court’s

decision to grant or deny compassionate
release for an abuse of discretion.  N.J.
Stat. Ann. § 30:4-123.51e.

2. Criminal Law O1156.2
Findings as to application of an ex-

traordinary aggravating factor in a com-
passionate release determination are re-
viewed for abuse of discretion.  N.J. Stat.
Ann. § 30:4-123.51e.

3. Criminal Law O1156.2
In determining whether a trial court

abused its discretion in applying a particu-
lar extraordinary aggravating factor when
making a compassionate release decision,
the Supreme Court will consider whether
the application of the factor was based
upon competent credible evidence in the
record, and whether the trial court clearly
erred by reaching a conclusion that could
not have reasonably been made.  N.J.
Stat. Ann. § 30:4-123.51e.

4. Sentencing and Punishment O2263
Evidence supported trial court’s find-

ing that elderly inmate’s murders and oth-
er crimes were particularly heinous, cruel,
or depraved, and thus that aggravating
factor existed sufficient to deny compas-
sionate release; there was evidence inmate
murdered her husband by poisoning him
and enlisted her children and an autistic
tenant to dump his body and then collected
his life insurance, she then convinced ten-
ant to take out a life insurance policy,
persuaded her daughter’s boyfriend to
stab tenant, and then signed a ‘‘do not
resuscitate’’ order at hospital while pre-
tending to be tenant’s mother, and she
finally directed daughter to impersonate
her friend and obtain another life insur-

ance policy, and then handed daughter’s
boyfriend a crowbar and directed him to
bludgeon friend to death.  N.J. Stat. Ann.
§ 30:4-123.51e.

5. Sentencing and Punishment O2263

The extraordinary aggravating factor
for purposes of compassionate release re-
quires the court to determine whether the
offense involved ‘‘particularly heinous, cru-
el, or depraved conduct.’’  N.J. Stat. Ann.
§ 30:4-123.51e.

6. Sentencing and Punishment O138

A sentencing court must scrupulously
avoid double-counting as aggravators facts
that establish the elements of the relevant
offense.

7. Sentencing and Punishment O2263

No one fact is dispositive or will al-
ways support a finding of particularly cru-
el, heinous, or depraved conduct as an
aggravating factor sufficient to deny com-
passionate release; rather, trial courts
must carefully consider all the facts to
determine whether that extraordinary ag-
gravating factor has been met, in light of
the Legislature’s intent to increase the use
of compassionate release.  N.J. Stat. Ann.
§ 30:4-123.51e.

8. Sentencing and Punishment O2263

If a trial court considers extraordi-
nary aggravating factors raised by the
State in opposing compassionate release, it
must also consider significant mitigating
factors raised by an inmate that point in
favor of release.  N.J. Stat. Ann. § 30:4-
123.51e.

9. Sentencing and Punishment O54

At sentencing, mitigating factors that
are called to the court’s attention should
not be ignored, and any that are supported
by credible evidence must be found.
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10. Sentencing and Punishment O2263

The mitigating factors the Legislature
has set forth for courts to consider at
sentencing may not be relevant at a com-
passionate release hearing years later, but
other mitigating evidence may weigh
strongly in favor of compassionate release,
such as a petitioner’s conduct in prison,
including lack of disciplinary infractions
and involvement in work, courses, or other
activities; testimony from those who know
the person well about their extraordinary
adjustment to prison life or personal trans-
formation; strong family or community
support; and more.  N.J. Stat. Ann.
§§ 2C:44-1(b), 30:4-123.51e.

11. Sentencing and Punishment O2263
Trial court appropriately considered

mitigating evidence when denying elderly
inmate’s petition for compassionate release
after finding that her murders and other
crimes were particularly heinous, cruel, or
depraved; court quoted testimony from
doctors that inmate was a ‘‘respectful’’ and
‘‘delightful human being,’’ whose behavior
at correctional facility was ‘‘exemplary’’
and who was ‘‘loved by her peers,’’ court
catalogued the many courses inmate took
while incarcerated and her long work his-
tory, acknowledged her activities with the
prison church, recognized she had zero
infractions during her decades-long incar-
ceration, and documented her remorse and
regret, and court described inmate’s
strong support from her children and
grandchildren, and found her daughter
‘‘would take good and loving care of her.’’
N.J. Stat. Ann. § 30:4-123.51e.

12. Sentencing and Punishment O2290
In petitioning a court for compassion-

ate release, the inmate bears the burden of
proving she meets the Compassionate Re-
lease Act’s medical and public safety re-
quirements.  N.J. Stat. Ann. § 30:4-
123.51e.

13. Sentencing and Punishment O2263
The existence of mitigating factors

alone cannot establish that an individual is
entitled to compassionate release.  N.J.
Stat. Ann. § 30:4-123.51e.

On certification to the Superior Court,
Appellate Division.

Timothy P. Kerrigan, Jr., Chief Assis-
tant Prosecutor, argued the cause for ap-
pellant (Camelia M. Valdes, Passaic
County Prosecutor, attorney; Timothy P.
Kerrigan, Jr., of counsel and on the
briefs).

Colin Sheehan, Assistant Deputy Public
Defender, argued the cause for respondent
(Jennifer N. Sellitti, Public Defender, at-
torney; Colin Sheehan, of counsel and on
the briefs, and Alison Gifford, Assistant
Deputy Public Defender, on the briefs).

David M. Galemba, Deputy Attorney
General, argued the cause for amicus curi-
ae Attorney General of New Jersey (Mat-
thew J. Platkin, Attorney General, attor-
ney; David M. Galemba, of counsel and on
the brief).

Kevin R. Li argued the cause for amicus
curiae Association of Criminal Defense
Lawyers of New Jersey (Pashman Stein
Walder Hayden, attorneys; Kevin R. Li
and Claude Heffron, on the brief).

Alexander Shalom, Newark, argued the
cause for amicus curiae American Civil
Liberties Union of New Jersey (Lowen-
stein Sandler, and American Civil Liber-
ties Union of New Jersey Foundation, at-
torneys; Alexander Shalom and Jeanne
LoCicero, on the brief).

JUSTICE WAINER APTER delivered
the opinion of the Court.

S 456In 1991, Celestine Payne poisoned her
husband Alphonso Payne to collect his
$39,000 life insurance policy. She then en-
listed her children and a tenant who lived
with her family, Eugene Cooper, to help
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her dump Alphonso’s body on the side of a
road.

Two years later, Celestine convinced
Cooper to name her the beneficiary of a
life insurance policy in his name. Then, she
had him stabbed with her kitchen knife.
When Cooper did not die, Celestine went
to the hospital, pretended to be his moth-
er, and signed a do-not-resuscitate order
(DNR).

Celestine next enlisted her daughter
Wendy Payne to pose as Wendy’s best
friend, 18-year-old Tara Carter, to obtain a
life insurance policy on Tara naming Cel-
estine as the beneficiary. In 1995, she so-
licited Wendy’s boyfriend, Charles Pin-
chom, to bludSgeon457 Tara to death. She
and Pinchom stuffed Tara’s body into a
sleeping bag and dumped her in a park.

After serving 26 years in prison for mur-
der and other crimes, Celestine petitioned
for release under the Compassionate Re-
lease Act (CRA or Act), N.J.S.A. 30:4-
123.51e. The trial court found she had
satisfied the Act’s medical and public safe-
ty requirements. But the court denied her
petition, finding, among other things, that
her crimes involved ‘‘particularly heinous,
cruel, or depraved conduct’’ and therefore
satisfied the first ‘‘extraordinary aggrava-
ting factor’’ set forth in State v. A.M., 252
N.J. 432, 460, 286 A.3d 660 (2023).

The Appellate Division reversed, con-
cluding that the trial court had abused its
discretion in finding that Celestine’s
crimes were extraordinarily heinous, cruel,
or depraved.

We disagree. The trial court’s finding
that Celestine’s crimes were extraordinari-
ly heinous, cruel, and depraved was sup-
ported by substantial evidence in the rec-
ord, and the trial court’s application of
extraordinary aggravating factor one was
not an abuse of discretion. In addition, in
denying Celestine’s petition for compas-
sionate release, the trial court appropriate-
ly considered significant mitigating factors
raised by Celestine alongside the extraor-
dinary aggravating factors raised by the
State.

We therefore reverse the Appellate Divi-
sion’s judgment. We do not reach the other
extraordinary aggravating factors relied
on by the trial court or discussed by the
parties. We similarly do not reach the
State’s alternative argument that Celestine
did not satisfy the CRA’s public safety
requirements.

I.

A.

In 1997, Celestine 1 pled guilty to two
counts of first-degree murder, two counts

1. The CRA states that ‘‘information contained
in the petition [for compassionate release]
and the contents of any comments submitted
by a recipient in response TTT shall be confi-
dential and shall not be disclosed to any per-
son who is not authorized to receive or review
the information or comments.’’ N.J.S.A. 30:4-
123.51e(e)(4). As we noted in A.M., the CRA
‘‘does not expressly address testimony in open
court at a hearing on a petition.’’ 252 N.J. at
447, 286 A.3d 660. Nor does it address judi-
cial opinions. In A.M., we held that if a CRA
opinion describes a defendant’s medical con-
dition, ‘‘it cannot identify the defendant by
name.’’ Ibid.; see also State v. F.E.D., 251
N.J. 505, 536, 279 A.3d 406 (2022). We there-
fore identified one petitioner by name, with-

out discussing his specific medical condition,
and identified the second petitioner by ini-
tials. A.M., 252 N.J. at 448, 286 A.3d 660.

Here, Celestine repeatedly waived CRA con-
fidentiality before the trial court. The court
nonetheless used initials for Celestine and all
her relatives because of the ‘‘abundance of
medical details’’ in the opinion. The Appellate
Division adopted the same practice. In this
opinion, we do not include information about
Celestine’s medical conditions. We therefore
use first names for Celestine and all members
of the Payne family. We also use first names
for Tara Carter and her sister, Rosie Carter.
We mean no disrespect in doing so. For those
who do not share the last name Payne or
Carter, we use last names. We continue to call
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of conspiracy to commit murder, one count
of S 458first-degree attempted murder, three
counts of hindering apprehension, two
counts of forgery, and other crimes. She
was sentenced to two concurrent life terms
with 30 years’ parole ineligibility plus a
consecutive 20-year term. The following
facts are taken from the presentence re-
port and testimony at the CRA hearing.

In the late 1980s, Celestine wanted ‘‘to
get rid of her husband.’’ She unsuccessful-
ly tried to procure a gun to shoot him. She
also solicited Cooper to shoot him, but
Cooper refused.

In 1991, Celestine poisoned her husband
in order to collect his $39,000 life insurance
policy. She had Cooper and her children,
then ages 14 to 20, help her put her hus-
band’s body in a large box and dump him
on the side of the road.

Celestine next convinced Cooper to take
out a life insurance policy naming her as
the beneficiary. Once the policy was in
place, she offered Pinchom $60,000 to kill
Cooper. When Pinchom, who had recently
been released from prison, refused, Celes-
tine told him that Cooper was molesting
Wendy. In September 1994, she S 459handed
Pinchom a kitchen knife and told him to
take Cooper ‘‘somewhere dark and stab
him in the neck.’’

Pinchom stabbed Cooper and left him on
the street to die. But Cooper survived.
While Cooper was in the hospital in critical
condition, Celestine went to the hospital,
pretended to be his mother, and signed a
DNR.

Two months later, Celestine instructed
Wendy to impersonate her best friend
Tara and take out a $25,000 life insurance
policy on Tara, again naming Celestine as
the beneficiary. Tara had grown up with
the Payne family. The two families vaca-

tioned together, the children went to
school together, and Tara respected and
loved Celestine like a mother. After Tara’s
family moved to Georgia, Tara decided
that she wanted to move back to New
Jersey. She and her family arranged that
she would move in with Celestine and
Wendy.

With the fraudulent life insurance policy
in hand, Celestine repeatedly pressured
Pinchom to kill Tara, offering him a por-
tion of the proceeds. He initially refused.

Then Tara learned from Wendy that
Celestine had poisoned Alphonso. Celes-
tine had also offered Tara $10,000 to act as
her alibi in an arson -- Celestine planned
to collect $538,000 in insurance money by
having Pinchom blow up her house. Tara
told her sister Rosie Carter that she felt
uncomfortable living with Celestine. Tara
and Rosie made plans for Tara to move out
of the house.

On March 3, 1995, the day before Tara
was supposed to move out, Celestine called
Pinchom. While Tara sat at the kitchen
table, Celestine handed Pinchom a crow-
bar, and said ‘‘now is your chance.’’ Pin-
chom then struck Tara in the back of the
head four or five times, bludgeoning her to
death. Together, Celestine and Pinchom
stuffed Tara’s body into a sleeping bag and
dumped her in Paterson’s Eastside Park.
After joggers discovered Tara’s body, Cel-
estine and her children lied to police to
cover up the crimes.

S 460At Celestine’s sentencing, the court
found several aggravating factors, includ-
ing factor one: that Celestine’s offenses
were ‘‘committed in an especially heinous,
cruel, or depraved manner,’’ N.J.S.A.
2C:44-1(a)(1).

on the Legislature to review the CRA’s confi-
dentiality provision and provide instruction
on how courts should handle use of CRA

petitioners’ names, including in judicial opin-
ions. See ibid.



1201N. J.STATE v. PAYNE
Cite as 327 A.3d 1196 (N.J. 2025)

B.

In November 2021, when she was 71
years old, Celestine petitioned the court
for compassionate release.

Celestine attached a Certificate of Eligi-
bility, certifying that she suffered from a
permanent physical incapacity under
N.J.S.A. 30:4-123.51e(d)(2) and was there-
fore ‘‘medically eligible for consideration
for Compassionate Release.’’ The parties
do not dispute that Celestine suffers from
a permanent physical incapacity under the
CRA. We therefore do not discuss her
serious medical conditions, or her perma-
nent physical incapacity, in this opinion.

The court convened a CRA hearing and
heard multiple days of testimony from doc-
tors, representatives of Celestine’s family,
representatives of Tara’s family, and Cel-
estine herself.

Dr. Sandra Braimbridge, the medical di-
rector at Edna Mahan Correctional Facili-
ty, where Celestine is incarcerated, testi-
fied about Celestine’s medical conditions
and explained that she had been living in
the infirmary since 2021. Dr. Braimbridge
testified that she knew Celestine ‘‘very
well’’ and found her to be a ‘‘respectful’’
and ‘‘delightful human being.’’

Dr. James Cassidy, the clinician supervi-
sor of mental health at Edna Mahan, testi-
fied that Celestine was ‘‘psychologically
stable’’ and at a ‘‘very low risk’’ to commit
any crime. He stated that Celestine’s be-
havior at Edna Mahan was ‘‘exemplary,’’
and she was ‘‘loved by her peers’’ in the
prison.

Celestine testified that she had taken
every course offered at Edna Mahan. She
explained that she had zero infractions
while incarcerated and had been active in
church and employed in the commissary
and in the sewing program until she was
no longer physically able. Celestine apolo-
gized repeatedly for her crimes.

S 461Two of Celestine’s children and two of
her grandchildren testified that they loved
Celestine, communicated with her fre-
quently, and would visit and support her if
she were released.

For the State, Rosie testified that Celes-
tine manipulated the Carter family to gain
their trust by feigning care for Tara, who
was ‘‘18 and vulnerable.’’ Tara’s daughter,
Banisha Curry,2 who was two years old
when her mother was murdered, testified
that she lived ‘‘a life of TTT grief and TTT

pain,’’ and had difficulty trusting people
because of how Celestine manipulated
Tara’s trust. Curry feared Celestine
‘‘would mastermind TTT another plot
against someone else in the family.’’ Curry
further stated that Celestine’s apology at
the CRA hearing was the first made to her
or any member of Tara’s family.

C.

In its decision, the trial court detailed
the above evidence. It found all witnesses,
other than Celestine, ‘‘credible and sin-
cere.’’ The court discussed our opinions in
State v. A.M. and State v. F.E.D., 251 N.J.
505, 279 A.3d 406 (2022), at length. It then
denied Celestine’s petition for compassion-
ate release.

As an initial matter, the court found that
Celestine met the medical and public safe-
ty conditions set forth in the Act. The
court also acknowledged that Celestine
‘‘had no infractions’’ while incarcerated,
was ‘‘compliant with prison rules’’ and got
along ‘‘well with other inmates.’’ It noted
Celestine’s work history in prison and the
courses Celestine completed, ‘‘including re-
lating to healing one’s self, understanding
domestic violence, managing anger, victim
focus,’’ and more. The court recognized
that Celestine ‘‘expressed remorse for all
of her crimes’’ and ‘‘insist[ed] that she

2. The record includes several different spell- ings of Ms. Curry’s name.
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profoundly regretted what she had done.’’
It acknowledged that Celestine would be
eligible for parole in March 2025. And the
court documented Celestine’s plan to live
with her daughter, ‘‘a S 462skilled and expe-
rienced nurse,’’ who the court was ‘‘satis-
fied TTT would take good and loving care’’
of Celestine.

Yet the court denied Celestine’s petition
for compassionate release, relying on our
holding in A.M., 252 N.J. at 460, 286 A.3d
660, that a CRA petition may be denied if
‘‘one or more extraordinary aggravating
factors exist.’’ The court stressed the ‘‘hei-
nous cruelty’’ of Celestine’s crimes (factor
one), ‘‘the vulnerability of each victim’’
(factor two), and the intense harm that
release would cause Rosie and Curry (fac-
tor four).

As to extraordinary aggravating factor
one, the court found Celestine’s crimes to
be ‘‘extraordinarily cruel and vicious.’’ The
court noted how Tara, who was ‘‘living on
her own and vulnerable,’’ was ‘‘viciously
beaten to death with a crowbar,’’ and that
‘‘[t]his terrible and horrendously evil crime
was motivated by the hope of financial
gain.’’ The court similarly recounted that
Cooper, who was ‘‘autistic and vulnerable,’’
was repeatedly stabbed and left for dead.
When he did not die, Celestine ‘‘went to
the hospital, claimed that she was his
mother, and instructed the doctors to im-
plement a [DNR]. This was vicious, cold-
hearted and cruel TTTT’’ The court conclud-
ed that Celestine’s ‘‘horrible crimes were
committed over a substantial period of
time, between September 1991 and March
1995’’ and involved ‘‘significant planning.’’

As to extraordinary aggravating factors
two and four, the court emphasized the
vulnerability of both Tara and Cooper, and
how Rosie and Curry would be profoundly
and grievously harmed if Celestine were
released.

D.

Celestine appealed. The Appellate Divi-
sion reversed and remanded, concluding
that the trial court ‘‘engaged in an inap-
propriate exercise of judicial discretion
when it denied [Celestine] compassionate
release.’’

As to extraordinary aggravating factor
one, the Appellate Division concluded that
‘‘the facts found by the trial court undoubt-
edly S 463establish a basis for a finding of
aggravating factor one’’ at sentencing.
However, the appellate court explained, to
justify denying compassionate release, the
aggravating factors must ‘‘rise to the level
of extraordinary.’’ In the court’s view,
‘‘[t]he tragic facts presented here -- pre-
meditation, blunt force trauma, and mone-
tary gain -- are often present in first-
degree murder cases.’’ According to the
Appellate Division, ‘‘characterizing the tri-
al court’s findings on [factor one] as ex-
traordinary would create ‘de facto categor-
ical barriers to release,’ ’’ contrary to this
Court’s decision in A.M., 252 N.J. at 459,
286 A.3d 660.

The Appellate Division also disagreed
with the trial court’s application of extraor-
dinary aggravating factor four. It did not
discuss extraordinary aggravating factor
two. The Appellate Division instructed the
trial court to grant Celestine’s petition for
compassionate release.

E.

We granted the State’s motion to stay
Celestine’s release and its petition for cer-
tification. 256 N.J. 440, 310 A.3d 10 (2024).
We also granted leave to appear as amici
curiae to the Attorney General of New
Jersey (Attorney General), the American
Civil Liberties Union of New Jersey
(ACLU), and the Association of Criminal
Defense Lawyers of New Jersey (ACDL).
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II.

A.

The State argues that ‘‘the Appellate
Division failed to apply the abuse of discre-
tion standard and instead substituted its
own judgment, based on review of a cold
record, for that of the trial court.’’ The
State contends that under the correct stan-
dard of review, it ‘‘cannot be said that the
trial court’s determination that defendant
engaged in particularly heinous, cruel, or
depraved conduct rested on an impermissi-
ble basis, was made without a rational
explanation, or inexplicably departed from
established S 464principles.’’ The State em-
phasizes the trial court’s ‘‘detailed factual
findings regarding defendant’s conduct,’’
including that: ‘‘defendant’s three (3) homi-
cidal acts were committed over a period of
several years’’ and ‘‘involved significant
planning’’; the crimes against Cooper and
Tara were ‘‘particularly vicious’’; Celestine
‘‘dumped’’ two bodies; and Celestine ‘‘pre-
tended to be [Cooper’s] mother in an at-
tempt to fraudulently convince doctors
that it was his family’s wish that he not be
resuscitated.’’

The Attorney General agrees that the
Appellate Division ‘‘substituted its judg-
ment for that of the trial court.’’ The At-
torney General likewise details why this is
‘‘not just another murder case’’: Celestine
‘‘committed two successful murders and
attempted a third, executed a multi-year
plan where she solicited others -- including
her own children -- to help murder those
closest to her in a protracted insurance-
fraud scheme, and employed particularly
brutal methods of killing and exhibited
grave disrespect to the remains.’’ The Ap-
pellate Division wrongly minimized those
facts, the Attorney General maintains, re-
ducing Celestine’s ‘‘breathtaking[ly] cru-
el[ ] and brutal[ ]’’ crimes to ‘‘premedita-
tion, blunt force trauma, and monetary
gain.’’

B.

Celestine contends that the Appellate
Division correctly reversed the trial court’s
determination. According to Celestine,
A.M. ‘‘made clear that extraordinary ag-
gravating factors should permit denial only
in an extremely limited subset of cases.’’
In other words, ‘‘extraordinary must mean
extraordinary,’’ and, as the Court held in
A.M., a finding of extraordinary aggrava-
ting factors must be ‘‘exceptional and rare’’
(quoting 252 N.J. at 461, 286 A.3d 660).
Regarding the first extraordinary aggrava-
ting factor, Celestine maintains that a de-
fendant’s conduct must be ‘‘uniquely hei-
nous’’ to justify denial of compassionate
release.

Celestine also submits that because
‘‘[o]ur courts have never considered aggra-
vating factors without also considering
mitigating factors,’’ courts must ‘‘consider
not only whether extraordinary
S 465aggravating factors warrant denial but
also whether mitigating factors warrant
granting release.’’ Celestine avers that had
the trial court properly considered the
‘‘abundance of mitigating factors’’ she pre-
sented, it would have granted her release.

The ACLU agrees with Celestine that
‘‘except in rare and exceptional cases, to
effectuate the will of the Legislature,
courts should grant compassionate release
to people who satisfy the medical and pub-
lic safety requirements of the Act.’’ The
ACLU likewise agrees that ‘‘[a]ny analysis
of aggravating factors must necessarily
also include evaluation of mitigating fac-
tors.’’ Such mitigating factors might in-
clude whether ‘‘the petitioner is otherwise
parole eligible, has completed unusual pro-
gramming, or demonstrated a noteworthy
personal transformation.’’ The ACDL
highlights the financial burden on the De-
partment of Corrections (DOC) in provid-
ing ‘‘around-the-clock medical care to a
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person who has proven she does not pose a
threat to the public safety.’’

III.

A.

[1, 2] We review a trial court’s decision
to grant or deny compassionate release for
abuse of discretion. A.M., 252 N.J. at 442,
286 A.3d 660. Although we did not specify
in A.M. the standard of review for applica-
tion of an extraordinary aggravating fac-
tor, we now hold that such findings are
also reviewed for abuse of discretion. That
keeps with both the standard applied to
determinations regarding the CRA’s statu-
tory factors, see ibid., and the standard
applied to a trial court’s finding of aggra-
vating or mitigating factors at sentencing,
see State v. Miller, 237 N.J. 15, 19, 203
A.3d 102 (2019).

[3] In determining whether a trial
court abused its discretion in applying a
particular extraordinary aggravating fac-
tor, we thus will consider whether the
application of the factor was ‘‘based upon
competent credible evidence in the rec-
ord,’’ and whether the trial court ‘‘clearly
erred by reaching a conclusion that could
not S 466have reasonably been made.’’ State
v. Roth, 95 N.J. 334, 364, 366, 471 A.2d 370
(1984).

B.

This is our third time reviewing the
Compassionate Release Act, which was en-
acted in 2020. As we thoroughly detailed in
State v. F.E.D., the Act repealed the for-
mer Medical Parole Statute in order to
‘‘reduce capacity[ ] and alleviate financial
strains [on the DOC] while getting medi-
cally vulnerable residents the care they
need outside of prison.’’ 251 N.J. at 522,
279 A.3d 406 (quoting Off. of the Governor,
Press Release: Governor Murphy Signs
Sentencing Reform Legislation (Oct. 19,
2020)).

The CRA does so in part by vesting
authority to grant compassionate release
in the courts, rather than the New Jersey
State Parole Board, and by removing a
provision from the former statute that had
prohibited individuals convicted of murder
and other serious crimes from applying for
release. See N.J.S.A. 30:4-123.51e(e);
N.J.S.A. 30:4-123.51c(a)(3) (repealed 2020);
F.E.D., 251 N.J. at 521, 523 n.6, 279 A.3d
406.

To petition a court for compassionate
release, an inmate must first obtain a Cer-
tificate of Eligibility based on a medical
diagnosis, made by two licensed physi-
cians, that she has a terminal condition or
a permanent physical incapacity. N.J.S.A.
30:4-123.51e(b), (d)(2). The Act provides
that for an inmate who has a permanent
physical incapacity, ‘‘the court may order’’
compassionate release ‘‘if the court finds
by clear and convincing evidence that the
inmate is TTT permanently physically in-
capable of committing a crime if released
and TTT the conditions established TTT un-
der which the inmate would be released
would not pose a threat to public safety.’’
Id. at (f)(1). Victims and their family mem-
bers must be notified if a petition for
compassionate release is filed. Id. at (e)(2).
They are also entitled to testify at a hear-
ing ‘‘concerning any harm suffered by the
victim or family member.’’ Ibid.

In State v. A.M., we considered whether
a trial court has ‘‘discretion to deny com-
passionate release if an inmate satisfies
the Act’s medical and public safety condi-
tions.’’ 252 N.J. at 451, 286 S 467A.3d 660.
Relying in part on the use of the word
‘‘may’’ rather than ‘‘shall’’ in N.J.S.A. 30:4-
123.51e(a) and (f)(1), and in part on the
requirement in subsection (e)(2) that
judges ‘‘hear a victim’s testimony about
any harm they have suffered,’’ we held
that the CRA ‘‘cannot be read to require
courts to grant compassionate release’’ if
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the medical and public safety conditions
are met. Id. at 454-56, 286 A.3d 660.

We then turned to how trial courts
should exercise their discretion. We held
that ‘‘courts may not exercise discretion in
a way that creates de facto categorical
barriers to release and overrides legisla-
tive intent.’’ Id. at 459, 286 A.3d 660. In-
stead, inmates who meet ‘‘the Act’s medi-
cal and public safety criteria should be
granted compassionate release unless one
or more extraordinary aggravating factors
exist.’’ Id. at 460, 286 A.3d 660. We gave
several examples of what trial courts ‘‘may
consider’’ as extraordinary aggravating
factors, including ‘‘whether an offense in-
volved any of the following extraordinary
circumstances:’’

(1) particularly heinous, cruel, or de-
praved conduct; (2) a particularly vul-
nerable victim, based on the person’s
advanced age, youth, or disability; (3) an
attack on the institutions of government
or the administration of justice; and (4)
whether release would have a particular-
ly detrimental effect on the well-being
and recovery process of victims and fam-
ily members.
[Ibid.]

We noted that those extraordinary ag-
gravating factors were ‘‘draw[n] from the
goals of the CRA’’ and from sentencing
provisions in the Criminal Code. Id. at 460
& n.6, 286 A.3d 660 (citing N.J.S.A. 2C:44-
1(a)(1) to (2)). We concluded that the stan-
dard to find an extraordinary aggravating
factor was ‘‘a necessarily high one’’ and
was ‘‘limited to exceptional and rare cir-
cumstances to comport with the statute’s
goal of increasing the use of compassionate
release.’’ Id. at 460-61, 286 A.3d 660.

IV.

A.

We hold that the trial court did not
abuse its discretion in finding that Celes-
tine’s conduct was exceptionally heinous,

cruel, or depraved and in therefore deny-
ing compassionate release.

S 468The Appellate Division minimized
Celestine’s conduct, dismissing it as ‘‘pre-
meditation, blunt force trauma, and mone-
tary gain,’’ and held that all three ‘‘are
often present in first-degree murder
cases.’’ At oral argument, counsel for Cel-
estine similarly characterized these facts
as ‘‘ordinary’’ in cases of first-degree mur-
der.

[4] We disagree. The trial court’s find-
ing that Celestine’s crimes were ‘‘particu-
larly heinous, cruel, or depraved,’’ A.M.,
252 N.J. at 460, 286 A.3d 660, is amply
supported by the record. Indeed, Celes-
tine’s overall course of criminal conduct
between 1991 and 1995 was breathtakingly
heinous, cruel, and depraved. It was also
calculated, devious, and brutal.

As the trial court recounted in detail,
Celestine first murdered her husband by
poisoning him, and then enlisted her chil-
dren and Cooper, her autistic tenant, to
dump his body on the side of the road to
make his death appear accidental. She
then collected his life insurance proceeds.

Two years later, Celestine convinced
Cooper to take out a life insurance policy
listing her as the beneficiary. When Pin-
chom initially refused to kill Cooper, Cel-
estine manipulated him by claiming that
Cooper was molesting Wendy. She then
handed Pinchom her kitchen knife and told
him to take Cooper ‘‘somewhere dark and
stab him in the neck.’’ While Cooper was
hospitalized, Celestine pretended to be his
mother and signed a DNR.

Next, Celestine directed Wendy to im-
personate Tara to take out yet another
fraudulent life insurance policy naming
Celestine as the beneficiary. Celestine then
handed Pinchom a crowbar and directed
him to bludgeon Tara to death. She and
Pinchom dumped Tara’s body in a park.
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The trial court concluded that all those
crimes, committed over a ‘‘substantial peri-
od of time between’’ 1991 and 1995, were
‘‘extraordinarily cruel and vicious,’’ ‘‘hor-
rendously evil,’’ ‘‘cold-hearted and cruel,’’
‘‘motivated by the hope of financial gain,’’
and involved ‘‘significant planning.’’ That
conclusion was not an abuse of discretion.

S 469[5] In reaching this holding, we do
not accept the Attorney General’s sugges-
tion, made at oral argument, that a finding
that aggravating factor one applies at sen-
tencing will generally preclude compas-
sionate release. At sentencing, the first
aggravating circumstance asks courts to
consider ‘‘[t]he nature and circumstances
of the offense, and the role of the actor in
committing the offense, including whether
or not it was committed in an especially
heinous, cruel, or depraved manner.’’
N.J.S.A. 2C:44-1(a)(1). The extraordinary
aggravating factor for purposes of com-
passionate release requires the court to
determine whether the offense involved
‘‘particularly heinous, cruel, or depraved
conduct.’’ A.M., 252 N.J. at 460, 286 A.3d
660.

The language is similar, but not the
same. And we specifically held in A.M. that
a finding of any extraordinary aggravating
factor is ‘‘limited to exceptional and rare
circumstances,’’ and the burden on the
State is ‘‘a necessarily high one.’’ Id. at
460-61, 286 A.3d 660. We also held that
courts may not create ‘‘de facto categorical
barriers’’ to compassionate release. Id. at
459, 286 A.3d 660. Any rule that a particu-
lar finding at sentencing will automatically
prevent compassionate release could be
such a categorical bar that would ‘‘over-
ride[ ] legislative intent.’’ Ibid.

[6] However, we do consider some case
law interpreting aggravating factor one at
sentencing to be instructive. In the sen-
tencing context, we have held that ‘‘an
application of aggravating factor one must
be premised upon factors independent of
the elements of the crime and firmly

grounded in the record.’’ State v. Fuentes,
217 N.J. 57, 63, 85 A.3d 923 (2014). In
other words, ‘‘a sentencing court must
scrupulously avoid ‘double-counting’ facts
that establish the elements of the relevant
offense.’’ Id. at 74-75, 85 A.3d 923.

In State v. McGuire, the defendant shot
and killed her husband; cut his body into
sections and placed each section into a
garbage bag and then a luggage set; drove
to Virginia; threw the suitcases over the
Chesapeake Bay Bridge-Tunnel and into
the water; and immediately ‘‘embarked on
a plan to conceal [her] crimes.’’ 419 S 470N.J.
Super. 88, 107-08, 16 A.3d 411 (App. Div.
2011). The sentencing court applied aggra-
vating factor one, finding defendant’s ac-
tions ‘‘over a three-week period spanning
four different states TTT reflected a willful-
ness and a malice that goes far beyond the
elements of the crime of murder in our
law.’’ Id. at 159, 16 A.3d 411. The Appellate
Division concluded that the trial court did
not abuse its discretion, noting ‘‘that the
crimes were the result of a cold, calculated
plan carried out with shocking attention to
detail and callous disregard for the life of a
human being.’’ Id. at 159-60, 16 A.3d 411.

We hold similarly in this appeal. The
trial court’s analysis of extraordinary ag-
gravating factor one in this case reflected
no impermissible double-counting of the
elements of first-degree murder. And it
did not rely on facts common to many
first-degree murder cases.

Instead, as we required in A.M., the trial
court found the facts of this case truly
‘‘exceptional and rare.’’ 252 N.J. at 461, 286
A.3d 660. We agree. Celestine killed by
preying on the trust of those closest to her
-- including her victims, her family mem-
bers, and others she ensnared. She manip-
ulated people to commit fraud and to bru-
tally kill and injure on her behalf. She
dumped two bodies. When one of her vic-
tims did not die, she impersonated his
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mother to try to ensure he did. She did all
of this through elaborate scheming, involv-
ing significant preparation, over a period
of many years. Taken together, the trial
court did not abuse its discretion in finding
that these facts rise to the level of extraor-
dinary, exceptional, and rare.

[7] We do not suggest that any one
fact is dispositive or will always support a
finding of particularly cruel, heinous, or
depraved conduct to satisfy extraordinary
aggravating factor one. Instead, we trust
that trial courts will carefully consider all
the facts to determine whether extraordi-
nary aggravating factor one has been met,
in light of the Legislature’s intent to ‘‘in-
creas[e] the use of compassionate release.’’
Ibid.

S 471B.

Because the trial court’s finding on ex-
traordinary aggravating factor one was
sufficient to deny compassionate release,
we do not reach the other extraordinary
aggravating factors relied upon by the
court or discussed by the parties. We like-
wise do not reach the State’s alternative
grounds for reversal.

C.

[8] We agree with Celestine and the
ACLU that if a trial court considers ex-
traordinary aggravating factors raised by
the State in opposing compassionate re-
lease, it must also consider significant miti-
gating factors raised by an inmate that
point in favor of release. Yet we decline to
remand because the trial court did consid-
er mitigating evidence here.

[9] We had no occasion to consider
mitigating factors in A.M. But in other
areas of the law, our courts do not consid-
er aggravating factors without also consid-
ering mitigating factors. At sentencing,
‘‘[m]itigating factors that are called to the
court’s attention should not be ignored,’’
and any that are ‘‘supported by credible

evidence’’ ‘‘must be found.’’ State v. Case,
220 N.J. 49, 64, 103 A.3d 237 (2014) (inter-
nal quotations omitted). Similarly, before
the Legislature abolished the death penal-
ty, courts reviewing the proportionality of
a death sentence evaluated both aggrava-
ting and mitigating factors. See, e.g., State
v. Bey, 137 N.J. 334, 350, 645 A.2d 685
(1994).

[10] The mitigating factors the Legis-
lature has set forth for courts to consider
at sentencing, N.J.S.A. 2C:44-1(b)(1) to
(14), may not be relevant at a compassion-
ate release hearing years later. But other
mitigating evidence may weigh strongly in
favor of compassionate release, such as a
petitioner’s conduct in prison, including
lack of disciplinary infractions and involve-
ment in work, courses, or other activities;
testimony from those who know the person
well about their extraordinary adjustment
to prison life or S 472personal transforma-
tion; strong family or community support;
and more.

[11] The trial court considered such
evidence here. Recall that the trial court
quoted testimony from Dr. Braimbridge
and Dr. Cassidy that Celestine was a ‘‘re-
spectful’’ and ‘‘delightful human being,’’
whose behavior at Edna Mahan was ‘‘ex-
emplary’’ and who was ‘‘loved by her
peers.’’ The court catalogued the many
courses Celestine took while incarcerated
and her long work history. It acknowl-
edged her activities with the prison
church. It recognized that Celestine had
zero infractions during her decades-long
incarceration. It documented how Celes-
tine ‘‘expressed remorse for all of her
crimes,’’ and ‘‘insist[ed] that she profound-
ly regretted what she had done.’’ It de-
scribed Celestine’s strong support from
her children and grandchildren, and it
found that Celestine’s daughter ‘‘would
take good and loving care of her.’’ Yet it
still denied compassionate release, implicit-
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ly finding none of that could overcome
Celestine’s extraordinarily cruel, heinous,
and depraved conduct. We discern no
abuse of discretion in that conclusion.

[12, 13] In summary, in petitioning a
court for compassionate release, the in-
mate bears the burden of proving she
meets the Act’s medical and public safety
requirements. If the State relies on one or
more extraordinary aggravating factors to
then oppose compassionate release, peti-
tioners can present significant mitigating
factors that point in favor of release, which
the trial court must consider. The exis-
tence of mitigating factors alone, however,
cannot establish that an individual is enti-
tled to compassionate release.

V.

The judgment of the Appellate Division
is therefore reversed, and the order of the
trial court denying compassionate release
is reinstated.

CHIEF JUSTICE RABNER and
JUSTICES PATTERSON, PIERRE-
LOUIS, FASCIALE, and NORIEGA join
in JUSTICE WAINER APTER’s opinion.

,
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In the MATTER OF Daniel A. FRISCH-
BERG, An Attorney At Law (Attorney
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S 473ORDER

The Disciplinary Review Board having
filed with the Court its decision in DRB
24-064, recommending on the basis of a

disciplinary stipulation that Daniel A.
Frischberg of Marlton, who was admitted
to the bar of this State in 2007, be dis-
barred for violating RPC 8.1(b) (failing to
cooperate with disciplinary authorities),
RPC 8.4(b) (committing a criminal act that
reflects adversely on the lawyer’s honesty,
trustworthiness, or fitness as a lawyer),
RPC 8.4(c) (engaging in conduct involving
dishonesty, fraud, deceit, or misrepresen-
tation), and the principles of In re Siegel,
133 N.J. 162, 627 A.2d 156 (1993) (know-
ingly misappropriating law firm funds);
and

Daniel A. Frischberg having failed to
appear on the order directing respondent
to show cause why respondent should not
be disbarred or otherwise disciplined; and

The Court having held in In Re Kivler,
193 N.J. 332, 939 A.2d 216 (2008), that the
unexcused failure to comply with a disci-
plinary Order to Show Cause may be the
basis for enhanced discipline;

And good cause appearing;

S 474It is ORDERED that Daniel A.
Frischberg is hereby disbarred, effective
immediately, and that respondent’s name
be stricken from the roll of attorneys; and
it is further

ORDERED that Daniel A. Frischberg
be and hereby is restrained and enjoined
from practicing law; and it is further

ORDERED that Daniel A. Frischberg
comply with Rule 1:20-20 dealing with dis-
barred attorneys; and it is further

ORDERED that all funds, if any, cur-
rently existing or hereinafter deposited in
any New Jersey financial institution main-
tained by Daniel A. Frischberg pursuant
to Rule 1:21-6 be restrained from disburse-
ment and shall be transferred by the fi-
nancial institution to the Clerk of the Su-
perior Court, who is directed to deposit
the funds in the Superior Court Trust
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Synopsis

Synopsis

Background: Elderly inmate serving life sentences for two
counts of first-degree murder and other crimes petitioned
for compassionate release under the Compassionate Release
Act. The Superior Court, Law Division, Passaic County,
denied compassionate release after finding that extraordinary
aggravating factors existed. Inmate appealed, and the

Superior Court, Appellate Division, 2023 WL 8664699,
reversed. The Supreme Court granted the State's petition for
certification.

Holdings: The Supreme Court, Wainer Apter, J., held that:

[1] as a matter of first impression, findings as to application
of an extraordinary aggravating factor in a compassionate
release determination are reviewed for abuse of discretion;

[2] evidence supported trial court's finding that murders and
other crimes were particularly heinous, cruel, or depraved;
and

[3] court appropriately considered mitigating evidence when
denying petition for compassionate release.

Reversed.

Procedural Posture(s): Appellate Review; Sentencing or
Penalty Phase Motion or Objection.

West Headnotes (13)

[1] Criminal Law Sentencing

Supreme Court reviews trial court's decision to
grant or deny compassionate release for an abuse

of discretion. N.J. Stat. Ann. § 30:4-123.51e.

[2] Criminal Law Sentencing

Findings as to application of an extraordinary
aggravating factor in a compassionate release
determination are reviewed for abuse of

discretion. N.J. Stat. Ann. § 30:4-123.51e.

[3] Criminal Law Sentencing

In determining whether a trial court abused
its discretion in applying a particular
extraordinary aggravating factor when making
a compassionate release decision, the Supreme
Court will consider whether the application of
the factor was based upon competent credible
evidence in the record, and whether the trial court
clearly erred by reaching a conclusion that could

not have reasonably been made. N.J. Stat.
Ann. § 30:4-123.51e.

[4] Sentencing and Punishment Change in
facts

Evidence supported trial court's finding that
elderly inmate's murders and other crimes were
particularly heinous, cruel, or depraved, and
thus that aggravating factor existed sufficient to
deny compassionate release; there was evidence
inmate murdered her husband by poisoning
him and enlisted her children and an autistic
tenant to dump his body and then collected
his life insurance, she then convinced tenant to
take out a life insurance policy, persuaded her
daughter's boyfriend to stab tenant, and then
signed a “do not resuscitate” order at hospital
while pretending to be tenant's mother, and
she finally directed daughter to impersonate her
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friend and obtain another life insurance policy,
and then handed daughter's boyfriend a crowbar
and directed him to bludgeon friend to death.

N.J. Stat. Ann. § 30:4-123.51e.

[5] Sentencing and Punishment Change in
facts

The extraordinary aggravating factor for
purposes of compassionate release requires the
court to determine whether the offense involved
“particularly heinous, cruel, or depraved

conduct.” N.J. Stat. Ann. § 30:4-123.51e.

[6] Sentencing and Punishment Elements of
Offense

A sentencing court must scrupulously avoid
double-counting as aggravators facts that
establish the elements of the relevant offense.

[7] Sentencing and Punishment Change in
facts

No one fact is dispositive or will always
support a finding of particularly cruel, heinous,
or depraved conduct as an aggravating factor
sufficient to deny compassionate release; rather,
trial courts must carefully consider all the
facts to determine whether that extraordinary
aggravating factor has been met, in light of
the Legislature's intent to increase the use of

compassionate release. N.J. Stat. Ann. §
30:4-123.51e.

[8] Sentencing and Punishment Change in
facts

If a trial court considers extraordinary
aggravating factors raised by the State in
opposing compassionate release, it must also
consider significant mitigating factors raised by

an inmate that point in favor of release. N.J.
Stat. Ann. § 30:4-123.51e.

[9] Sentencing and Punishment Mitigating
circumstances in general

At sentencing, mitigating factors that are called
to the court's attention should not be ignored, and
any that are supported by credible evidence must
be found.

[10] Sentencing and Punishment Change in
facts

The mitigating factors the Legislature has set
forth for courts to consider at sentencing may
not be relevant at a compassionate release
hearing years later, but other mitigating evidence
may weigh strongly in favor of compassionate
release, such as a petitioner's conduct in prison,
including lack of disciplinary infractions and
involvement in work, courses, or other activities;
testimony from those who know the person well
about their extraordinary adjustment to prison
life or personal transformation; strong family or

community support; and more. N.J. Stat. Ann.

§§ 2C:44-1(b), 30:4-123.51e.

[11] Sentencing and Punishment Change in
facts

Trial court appropriately considered mitigating
evidence when denying elderly inmate's petition
for compassionate release after finding that
her murders and other crimes were particularly
heinous, cruel, or depraved; court quoted
testimony from doctors that inmate was a
“respectful” and “delightful human being,”
whose behavior at correctional facility was
“exemplary” and who was “loved by her peers,”
court catalogued the many courses inmate took
while incarcerated and her long work history,
acknowledged her activities with the prison
church, recognized she had zero infractions
during her decades-long incarceration, and
documented her remorse and regret, and court
described inmate's strong support from her
children and grandchildren, and found her
daughter “would take good and loving care of

her.” N.J. Stat. Ann. § 30:4-123.51e.
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[12] Sentencing and Punishment Burden of
proof

In petitioning a court for compassionate release,
the inmate bears the burden of proving she meets
the Compassionate Release Act's medical and

public safety requirements. N.J. Stat. Ann. §
30:4-123.51e.

[13] Sentencing and Punishment Change in
facts

The existence of mitigating factors alone cannot
establish that an individual is entitled to

compassionate release. N.J. Stat. Ann. §
30:4-123.51e.

**1198  On certification to the Superior Court, Appellate
Division.
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Opinion

JUSTICE WAINER APTER delivered the opinion of the
Court.

*456  In 1991, Celestine Payne poisoned her husband
Alphonso Payne to collect his $39,000 life insurance policy.
She then enlisted her children and a tenant who lived with
her family, Eugene Cooper, to help **1199  her dump
Alphonso's body on the side of a road.

Two years later, Celestine convinced Cooper to name her the
beneficiary of a life insurance policy in his name. Then, she
had him stabbed with her kitchen knife. When Cooper did not
die, Celestine went to the hospital, pretended to be his mother,
and signed a do-not-resuscitate order (DNR).

Celestine next enlisted her daughter Wendy Payne to pose as
Wendy's best friend, 18-year-old Tara Carter, to obtain a life
insurance policy on Tara naming Celestine as the beneficiary.
In 1995, she solicited Wendy's boyfriend, Charles Pinchom,
to bludgeon *457  Tara to death. She and Pinchom stuffed
Tara's body into a sleeping bag and dumped her in a park.

After serving 26 years in prison for murder and other crimes,
Celestine petitioned for release under the Compassionate

Release Act (CRA or Act), N.J.S.A. 30:4-123.51e. The
trial court found she had satisfied the Act's medical and public
safety requirements. But the court denied her petition, finding,
among other things, that her crimes involved “particularly
heinous, cruel, or depraved conduct” and therefore satisfied
the first “extraordinary aggravating factor” set forth in State
v. A.M., 252 N.J. 432, 460, 286 A.3d 660 (2023).

The Appellate Division reversed, concluding that the trial
court had abused its discretion in finding that Celestine's
crimes were extraordinarily heinous, cruel, or depraved.

We disagree. The trial court's finding that Celestine's crimes
were extraordinarily heinous, cruel, and depraved was
supported by substantial evidence in the record, and the
trial court's application of extraordinary aggravating factor
one was not an abuse of discretion. In addition, in denying
Celestine's petition for compassionate release, the trial court
appropriately considered significant mitigating factors raised
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by Celestine alongside the extraordinary aggravating factors
raised by the State.

We therefore reverse the Appellate Division's judgment. We
do not reach the other extraordinary aggravating factors relied
on by the trial court or discussed by the parties. We similarly
do not reach the State's alternative argument that Celestine did
not satisfy the CRA's public safety requirements.

I.

A.

In 1997, Celestine 1  pled guilty to two counts of first-degree
murder, two counts **1200  of conspiracy to commit murder,
one count of *458  first-degree attempted murder, three
counts of hindering apprehension, two counts of forgery, and
other crimes. She was sentenced to two concurrent life terms
with 30 years’ parole ineligibility plus a consecutive 20-year
term. The following facts are taken from the presentence
report and testimony at the CRA hearing.

In the late 1980s, Celestine wanted “to get rid of her husband.”
She unsuccessfully tried to procure a gun to shoot him. She
also solicited Cooper to shoot him, but Cooper refused.

In 1991, Celestine poisoned her husband in order to collect
his $39,000 life insurance policy. She had Cooper and her
children, then ages 14 to 20, help her put her husband's body
in a large box and dump him on the side of the road.

Celestine next convinced Cooper to take out a life insurance
policy naming her as the beneficiary. Once the policy was
in place, she offered Pinchom $60,000 to kill Cooper. When
Pinchom, who had recently been released from prison,
refused, Celestine told him that Cooper was molesting Wendy.
In September 1994, she *459  handed Pinchom a kitchen
knife and told him to take Cooper “somewhere dark and stab
him in the neck.”

Pinchom stabbed Cooper and left him on the street to die. But
Cooper survived. While Cooper was in the hospital in critical
condition, Celestine went to the hospital, pretended to be his
mother, and signed a DNR.

Two months later, Celestine instructed Wendy to impersonate
her best friend Tara and take out a $25,000 life insurance

policy on Tara, again naming Celestine as the beneficiary.
Tara had grown up with the Payne family. The two families
vacationed together, the children went to school together, and
Tara respected and loved Celestine like a mother. After Tara's
family moved to Georgia, Tara decided that she wanted to
move back to New Jersey. She and her family arranged that
she would move in with Celestine and Wendy.

With the fraudulent life insurance policy in hand, Celestine
repeatedly pressured Pinchom to kill Tara, offering him a
portion of the proceeds. He initially refused.

Then Tara learned from Wendy that Celestine had poisoned
Alphonso. Celestine had also offered Tara $10,000 to act as
her alibi in an arson -- Celestine planned to collect $538,000
in insurance money by having Pinchom blow up her house.
Tara told her sister Rosie Carter that she felt uncomfortable
living with Celestine. Tara and Rosie made plans for Tara to
move out of the house.

On March 3, 1995, the day before Tara was supposed to move
out, Celestine called Pinchom. While Tara sat at the kitchen
table, Celestine handed Pinchom a crowbar, and said “now
is your chance.” Pinchom then struck Tara in the back of the
head four or five times, bludgeoning her to death. Together,
Celestine and Pinchom stuffed Tara's body into a sleeping bag
and dumped her in Paterson's Eastside Park. After joggers
discovered Tara's body, Celestine and her children lied to
police to cover up the crimes.

*460  At Celestine's sentencing, the court found several
aggravating factors, including factor one: that Celestine's
offenses were “committed in an especially heinous, cruel, or

depraved manner,” N.J.S.A. 2C:44-1(a)(1).

**1201  B.

In November 2021, when she was 71 years old, Celestine
petitioned the court for compassionate release.

Celestine attached a Certificate of Eligibility, certifying that
she suffered from a permanent physical incapacity under

N.J.S.A. 30:4-123.51e(d)(2) and was therefore “medically
eligible for consideration for Compassionate Release.” The
parties do not dispute that Celestine suffers from a permanent
physical incapacity under the CRA. We therefore do not
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discuss her serious medical conditions, or her permanent
physical incapacity, in this opinion.

The court convened a CRA hearing and heard multiple days of
testimony from doctors, representatives of Celestine's family,
representatives of Tara's family, and Celestine herself.

Dr. Sandra Braimbridge, the medical director at Edna
Mahan Correctional Facility, where Celestine is incarcerated,
testified about Celestine's medical conditions and explained
that she had been living in the infirmary since 2021. Dr.
Braimbridge testified that she knew Celestine “very well” and
found her to be a “respectful” and “delightful human being.”

Dr. James Cassidy, the clinician supervisor of mental health
at Edna Mahan, testified that Celestine was “psychologically
stable” and at a “very low risk” to commit any crime.
He stated that Celestine's behavior at Edna Mahan was
“exemplary,” and she was “loved by her peers” in the prison.

Celestine testified that she had taken every course offered
at Edna Mahan. She explained that she had zero infractions
while incarcerated and had been active in church and
employed in the commissary and in the sewing program
until she was no longer physically able. Celestine apologized
repeatedly for her crimes.

*461  Two of Celestine's children and two of
her grandchildren testified that they loved Celestine,
communicated with her frequently, and would visit and
support her if she were released.

For the State, Rosie testified that Celestine manipulated
the Carter family to gain their trust by feigning care for
Tara, who was “18 and vulnerable.” Tara's daughter, Banisha

Curry, 2  who was two years old when her mother was
murdered, testified that she lived “a life of ... grief and ...
pain,” and had difficulty trusting people because of how
Celestine manipulated Tara's trust. Curry feared Celestine
“would mastermind ... another plot against someone else in
the family.” Curry further stated that Celestine's apology at
the CRA hearing was the first made to her or any member of
Tara's family.

C.

In its decision, the trial court detailed the above evidence.
It found all witnesses, other than Celestine, “credible and

sincere.” The court discussed our opinions in State v. A.M.

and State v. F.E.D., 251 N.J. 505, 279 A.3d 406 (2022), at
length. It then denied Celestine's petition for compassionate
release.

As an initial matter, the court found that Celestine met the
medical and public safety conditions set forth in the Act. The
court also acknowledged that Celestine “had no infractions”
while incarcerated, was “compliant with prison rules” and
got along “well with other inmates.” It noted Celestine's
work history in prison and the courses Celestine completed,
“including relating to healing one's self, understanding
domestic violence, managing anger, victim focus,” and more.
The court recognized that Celestine “expressed remorse for
all of her crimes” and “insist[ed] that she **1202  profoundly
regretted what she had done.” It acknowledged that Celestine
would be eligible for parole in March 2025. And the court
documented Celestine's plan to live with her daughter, “a
*462  skilled and experienced nurse,” who the court was

“satisfied ... would take good and loving care” of Celestine.

Yet the court denied Celestine's petition for compassionate
release, relying on our holding in A.M., 252 N.J. at 460, 286
A.3d 660, that a CRA petition may be denied if “one or more
extraordinary aggravating factors exist.” The court stressed
the “heinous cruelty” of Celestine's crimes (factor one), “the
vulnerability of each victim” (factor two), and the intense
harm that release would cause Rosie and Curry (factor four).

As to extraordinary aggravating factor one, the court found
Celestine's crimes to be “extraordinarily cruel and vicious.”
The court noted how Tara, who was “living on her own and
vulnerable,” was “viciously beaten to death with a crowbar,”
and that “[t]his terrible and horrendously evil crime was
motivated by the hope of financial gain.” The court similarly
recounted that Cooper, who was “autistic and vulnerable,”
was repeatedly stabbed and left for dead. When he did not
die, Celestine “went to the hospital, claimed that she was his
mother, and instructed the doctors to implement a [DNR].
This was vicious, cold-hearted and cruel ....” The court
concluded that Celestine's “horrible crimes were committed
over a substantial period of time, between September 1991
and March 1995” and involved “significant planning.”

As to extraordinary aggravating factors two and four, the court
emphasized the vulnerability of both Tara and Cooper, and
how Rosie and Curry would be profoundly and grievously
harmed if Celestine were released.
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D.

Celestine appealed. The Appellate Division reversed and
remanded, concluding that the trial court “engaged in an
inappropriate exercise of judicial discretion when it denied
[Celestine] compassionate release.”

As to extraordinary aggravating factor one, the Appellate
Division concluded that “the facts found by the trial court
undoubtedly *463  establish a basis for a finding of
aggravating factor one” at sentencing. However, the appellate
court explained, to justify denying compassionate release, the
aggravating factors must “rise to the level of extraordinary.”
In the court's view, “[t]he tragic facts presented here --
premeditation, blunt force trauma, and monetary gain --
are often present in first-degree murder cases.” According
to the Appellate Division, “characterizing the trial court's
findings on [factor one] as extraordinary would create ‘de
facto categorical barriers to release,’ ” contrary to this Court's
decision in A.M., 252 N.J. at 459, 286 A.3d 660.

The Appellate Division also disagreed with the trial court's
application of extraordinary aggravating factor four. It did not
discuss extraordinary aggravating factor two. The Appellate
Division instructed the trial court to grant Celestine's petition
for compassionate release.

E.

We granted the State's motion to stay Celestine's release
and its petition for certification. 256 N.J. 440, 310 A.3d 10
(2024). We also granted leave to appear as amici curiae to
the Attorney General of New Jersey (Attorney General), the
American Civil Liberties Union of New Jersey (ACLU), and
the Association of Criminal Defense Lawyers of New Jersey
(ACDL).

**1203  II.

A.

The State argues that “the Appellate Division failed to apply
the abuse of discretion standard and instead substituted its
own judgment, based on review of a cold record, for that of the
trial court.” The State contends that under the correct standard

of review, it “cannot be said that the trial court's determination
that defendant engaged in particularly heinous, cruel, or
depraved conduct rested on an impermissible basis, was
made without a rational explanation, or inexplicably departed
from established *464  principles.” The State emphasizes the
trial court's “detailed factual findings regarding defendant's
conduct,” including that: “defendant's three (3) homicidal
acts were committed over a period of several years” and
“involved significant planning”; the crimes against Cooper
and Tara were “particularly vicious”; Celestine “dumped” two
bodies; and Celestine “pretended to be [Cooper's] mother in
an attempt to fraudulently convince doctors that it was his
family's wish that he not be resuscitated.”

The Attorney General agrees that the Appellate Division
“substituted its judgment for that of the trial court.” The
Attorney General likewise details why this is “not just another
murder case”: Celestine “committed two successful murders
and attempted a third, executed a multi-year plan where
she solicited others -- including her own children -- to help
murder those closest to her in a protracted insurance-fraud
scheme, and employed particularly brutal methods of killing
and exhibited grave disrespect to the remains.” The Appellate
Division wrongly minimized those facts, the Attorney
General maintains, reducing Celestine's “breathtaking[ly]
cruel[ ] and brutal[ ]” crimes to “premeditation, blunt force
trauma, and monetary gain.”

B.

Celestine contends that the Appellate Division correctly
reversed the trial court's determination. According to
Celestine, A.M. “made clear that extraordinary aggravating
factors should permit denial only in an extremely limited
subset of cases.” In other words, “extraordinary must mean
extraordinary,” and, as the Court held in A.M., a finding of
extraordinary aggravating factors must be “exceptional and
rare” (quoting 252 N.J. at 461, 286 A.3d 660). Regarding
the first extraordinary aggravating factor, Celestine maintains
that a defendant's conduct must be “uniquely heinous” to
justify denial of compassionate release.

Celestine also submits that because “[o]ur courts have never
considered aggravating factors without also considering
mitigating factors,” courts must “consider not only whether
extraordinary *465  aggravating factors warrant denial but
also whether mitigating factors warrant granting release.”
Celestine avers that had the trial court properly considered
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the “abundance of mitigating factors” she presented, it would
have granted her release.

The ACLU agrees with Celestine that “except in rare and
exceptional cases, to effectuate the will of the Legislature,
courts should grant compassionate release to people who
satisfy the medical and public safety requirements of the
Act.” The ACLU likewise agrees that “[a]ny analysis of
aggravating factors must necessarily also include evaluation
of mitigating factors.” Such mitigating factors might
include whether “the petitioner is otherwise parole eligible,
has completed unusual programming, or demonstrated a
noteworthy personal transformation.” The ACDL highlights
the financial burden on the Department of Corrections (DOC)
in providing “around-the-clock medical care to a **1204
person who has proven she does not pose a threat to the public
safety.”

III.

A.

[1]  [2] We review a trial court's decision to grant or deny
compassionate release for abuse of discretion. A.M., 252 N.J.
at 442, 286 A.3d 660. Although we did not specify in A.M.
the standard of review for application of an extraordinary
aggravating factor, we now hold that such findings are also
reviewed for abuse of discretion. That keeps with both
the standard applied to determinations regarding the CRA's
statutory factors, see ibid., and the standard applied to a
trial court's finding of aggravating or mitigating factors at

sentencing, see State v. Miller, 237 N.J. 15, 19, 203 A.3d
102 (2019).

[3] In determining whether a trial court abused its discretion
in applying a particular extraordinary aggravating factor, we
thus will consider whether the application of the factor was
“based upon competent credible evidence in the record,” and
whether the trial court “clearly erred by reaching a conclusion

that could not *466  have reasonably been made.” State
v. Roth, 95 N.J. 334, 364, 366, 471 A.2d 370 (1984).

B.

This is our third time reviewing the Compassionate Release
Act, which was enacted in 2020. As we thoroughly detailed in

State v. F.E.D., the Act repealed the former Medical Parole
Statute in order to “reduce capacity[ ] and alleviate financial
strains [on the DOC] while getting medically vulnerable

residents the care they need outside of prison.” 251
N.J. at 522, 279 A.3d 406 (quoting Off. of the Governor,
Press Release: Governor Murphy Signs Sentencing Reform
Legislation (Oct. 19, 2020)).

The CRA does so in part by vesting authority to grant
compassionate release in the courts, rather than the New
Jersey State Parole Board, and by removing a provision
from the former statute that had prohibited individuals
convicted of murder and other serious crimes from applying

for release. See N.J.S.A. 30:4-123.51e(e); N.J.S.A.

30:4-123.51c(a)(3) (repealed 2020); F.E.D., 251 N.J. at
521, 523 n.6, 279 A.3d 406.

To petition a court for compassionate release, an inmate must
first obtain a Certificate of Eligibility based on a medical
diagnosis, made by two licensed physicians, that she has
a terminal condition or a permanent physical incapacity.

N.J.S.A. 30:4-123.51e(b), (d)(2). The Act provides that
for an inmate who has a permanent physical incapacity,
“the court may order” compassionate release “if the court
finds by clear and convincing evidence that the inmate is ...
permanently physically incapable of committing a crime if
released and ... the conditions established ... under which
the inmate would be released would not pose a threat to
public safety.” Id. at (f)(1). Victims and their family members
must be notified if a petition for compassionate release is
filed. Id. at (e)(2). They are also entitled to testify at a
hearing “concerning any harm suffered by the victim or
family member.” Ibid.

In State v. A.M., we considered whether a trial court has
“discretion to deny compassionate release if an inmate
satisfies the Act's medical and public safety conditions.”
*467  252 N.J. at 451, 286 A.3d 660. Relying in part on

the use of the word “may” rather than “shall” in N.J.S.A.

30:4-123.51e(a) and (f)(1), and in part on the requirement
in subsection (e)(2) that judges “hear a victim's testimony
about any harm they have suffered,” we held that the CRA
“cannot be read to require courts to grant compassionate
release” if **1205  the medical and public safety conditions
are met. Id. at 454-56, 286 A.3d 660.
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We then turned to how trial courts should exercise their
discretion. We held that “courts may not exercise discretion
in a way that creates de facto categorical barriers to release
and overrides legislative intent.” Id. at 459, 286 A.3d 660.
Instead, inmates who meet “the Act's medical and public
safety criteria should be granted compassionate release unless
one or more extraordinary aggravating factors exist.” Id. at
460, 286 A.3d 660. We gave several examples of what trial
courts “may consider” as extraordinary aggravating factors,
including “whether an offense involved any of the following
extraordinary circumstances:”

(1) particularly heinous, cruel, or depraved conduct; (2)
a particularly vulnerable victim, based on the person's
advanced age, youth, or disability; (3) an attack on
the institutions of government or the administration of
justice; and (4) whether release would have a particularly
detrimental effect on the well-being and recovery process
of victims and family members.

[Ibid.]

We noted that those extraordinary aggravating factors were
“draw[n] from the goals of the CRA” and from sentencing
provisions in the Criminal Code. Id. at 460 & n.6, 286 A.3d

660 (citing N.J.S.A. 2C:44-1(a)(1) to (2)). We concluded
that the standard to find an extraordinary aggravating factor
was “a necessarily high one” and was “limited to exceptional
and rare circumstances to comport with the statute's goal of
increasing the use of compassionate release.” Id. at 460-61,
286 A.3d 660.

IV.

A.

We hold that the trial court did not abuse its discretion in
finding that Celestine's conduct was exceptionally heinous,
cruel, or depraved and in therefore denying compassionate
release.

*468  The Appellate Division minimized Celestine's
conduct, dismissing it as “premeditation, blunt force trauma,
and monetary gain,” and held that all three “are often present
in first-degree murder cases.” At oral argument, counsel for
Celestine similarly characterized these facts as “ordinary” in
cases of first-degree murder.

[4] We disagree. The trial court's finding that Celestine's
crimes were “particularly heinous, cruel, or depraved,” A.M.,
252 N.J. at 460, 286 A.3d 660, is amply supported by the
record. Indeed, Celestine's overall course of criminal conduct
between 1991 and 1995 was breathtakingly heinous, cruel,
and depraved. It was also calculated, devious, and brutal.

As the trial court recounted in detail, Celestine first murdered
her husband by poisoning him, and then enlisted her children
and Cooper, her autistic tenant, to dump his body on the side
of the road to make his death appear accidental. She then
collected his life insurance proceeds.

Two years later, Celestine convinced Cooper to take out a life
insurance policy listing her as the beneficiary. When Pinchom
initially refused to kill Cooper, Celestine manipulated him by
claiming that Cooper was molesting Wendy. She then handed
Pinchom her kitchen knife and told him to take Cooper
“somewhere dark and stab him in the neck.” While Cooper
was hospitalized, Celestine pretended to be his mother and
signed a DNR.

Next, Celestine directed Wendy to impersonate Tara to take
out yet another fraudulent life insurance policy naming
Celestine as the beneficiary. Celestine then handed Pinchom a
crowbar and directed him to bludgeon Tara to death. She and
Pinchom dumped Tara's body in a park.

**1206  The trial court concluded that all those crimes,
committed over a “substantial period of time between”
1991 and 1995, were “extraordinarily cruel and vicious,”
“horrendously evil,” “cold-hearted and cruel,” “motivated
by the hope of financial gain,” and involved “significant
planning.” That conclusion was not an abuse of discretion.

*469  [5] In reaching this holding, we do not accept
the Attorney General's suggestion, made at oral argument,
that a finding that aggravating factor one applies at
sentencing will generally preclude compassionate release. At
sentencing, the first aggravating circumstance asks courts
to consider “[t]he nature and circumstances of the offense,
and the role of the actor in committing the offense,
including whether or not it was committed in an especially

heinous, cruel, or depraved manner.” N.J.S.A. 2C:44-1(a)
(1). The extraordinary aggravating factor for purposes of
compassionate release requires the court to determine whether
the offense involved “particularly heinous, cruel, or depraved
conduct.” A.M., 252 N.J. at 460, 286 A.3d 660.
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The language is similar, but not the same. And we specifically
held in A.M. that a finding of any extraordinary aggravating
factor is “limited to exceptional and rare circumstances,” and
the burden on the State is “a necessarily high one.” Id. at
460-61, 286 A.3d 660. We also held that courts may not create
“de facto categorical barriers” to compassionate release. Id.
at 459, 286 A.3d 660. Any rule that a particular finding at
sentencing will automatically prevent compassionate release
could be such a categorical bar that would “override[ ]
legislative intent.” Ibid.

[6] However, we do consider some case law interpreting
aggravating factor one at sentencing to be instructive. In
the sentencing context, we have held that “an application
of aggravating factor one must be premised upon factors
independent of the elements of the crime and firmly grounded

in the record.” State v. Fuentes, 217 N.J. 57, 63, 85
A.3d 923 (2014). In other words, “a sentencing court must
scrupulously avoid ‘double-counting’ facts that establish the

elements of the relevant offense.” Id. at 74-75, 85 A.3d
923.

In State v. McGuire, the defendant shot and killed her
husband; cut his body into sections and placed each section
into a garbage bag and then a luggage set; drove to Virginia;
threw the suitcases over the Chesapeake Bay Bridge-Tunnel
and into the water; and immediately “embarked on a plan to

conceal [her] crimes.”  *470  419 N.J. Super. 88, 107-08,
16 A.3d 411 (App. Div. 2011). The sentencing court applied
aggravating factor one, finding defendant's actions “over a
three-week period spanning four different states ... reflected a
willfulness and a malice that goes far beyond the elements of

the crime of murder in our law.” Id. at 159, 16 A.3d 411.
The Appellate Division concluded that the trial court did not
abuse its discretion, noting “that the crimes were the result of
a cold, calculated plan carried out with shocking attention to
detail and callous disregard for the life of a human being.”

Id. at 159-60, 16 A.3d 411.

We hold similarly in this appeal. The trial court's analysis of
extraordinary aggravating factor one in this case reflected no
impermissible double-counting of the elements of first-degree
murder. And it did not rely on facts common to many first-
degree murder cases.

Instead, as we required in A.M., the trial court found the facts
of this case truly “exceptional and rare.” 252 N.J. at 461, 286

A.3d 660. We agree. Celestine killed by preying on the trust
of those closest to her -- including her victims, her family
members, and others she ensnared. She manipulated people
to commit fraud and to brutally kill and injure on her behalf.
She dumped two bodies. When one of her victims did not
die, she impersonated his **1207  mother to try to ensure he
did. She did all of this through elaborate scheming, involving
significant preparation, over a period of many years. Taken
together, the trial court did not abuse its discretion in finding
that these facts rise to the level of extraordinary, exceptional,
and rare.

[7] We do not suggest that any one fact is dispositive or will
always support a finding of particularly cruel, heinous, or
depraved conduct to satisfy extraordinary aggravating factor
one. Instead, we trust that trial courts will carefully consider
all the facts to determine whether extraordinary aggravating
factor one has been met, in light of the Legislature's intent to
“increas[e] the use of compassionate release.” Ibid.

*471  B.

Because the trial court's finding on extraordinary aggravating
factor one was sufficient to deny compassionate release, we
do not reach the other extraordinary aggravating factors relied
upon by the court or discussed by the parties. We likewise do
not reach the State's alternative grounds for reversal.

C.

[8] We agree with Celestine and the ACLU that if a trial
court considers extraordinary aggravating factors raised by
the State in opposing compassionate release, it must also
consider significant mitigating factors raised by an inmate that
point in favor of release. Yet we decline to remand because
the trial court did consider mitigating evidence here.

[9] We had no occasion to consider mitigating factors
in A.M. But in other areas of the law, our courts do
not consider aggravating factors without also considering
mitigating factors. At sentencing, “[m]itigating factors that
are called to the court's attention should not be ignored,”
and any that are “supported by credible evidence” “must

be found.” State v. Case, 220 N.J. 49, 64, 103 A.3d
237 (2014) (internal quotations omitted). Similarly, before
the Legislature abolished the death penalty, courts reviewing
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the proportionality of a death sentence evaluated both

aggravating and mitigating factors. See, e.g., State v. Bey,
137 N.J. 334, 350, 645 A.2d 685 (1994).

[10] The mitigating factors the Legislature has set forth for

courts to consider at sentencing, N.J.S.A. 2C:44-1(b)(1) to
(14), may not be relevant at a compassionate release hearing
years later. But other mitigating evidence may weigh strongly
in favor of compassionate release, such as a petitioner's
conduct in prison, including lack of disciplinary infractions
and involvement in work, courses, or other activities;
testimony from those who know the person well about their
extraordinary adjustment to prison life or *472  personal
transformation; strong family or community support; and
more.

[11] The trial court considered such evidence here. Recall
that the trial court quoted testimony from Dr. Braimbridge
and Dr. Cassidy that Celestine was a “respectful” and
“delightful human being,” whose behavior at Edna Mahan
was “exemplary” and who was “loved by her peers.” The
court catalogued the many courses Celestine took while
incarcerated and her long work history. It acknowledged her
activities with the prison church. It recognized that Celestine
had zero infractions during her decades-long incarceration. It
documented how Celestine “expressed remorse for all of her
crimes,” and “insist[ed] that she profoundly regretted what
she had done.” It described Celestine's strong support from
her children and grandchildren, and it found that Celestine's
daughter “would take good and loving care of her.” Yet it still

denied compassionate release, implicitly **1208  finding
none of that could overcome Celestine's extraordinarily cruel,
heinous, and depraved conduct. We discern no abuse of
discretion in that conclusion.

[12]  [13] In summary, in petitioning a court for
compassionate release, the inmate bears the burden of proving
she meets the Act's medical and public safety requirements.
If the State relies on one or more extraordinary aggravating
factors to then oppose compassionate release, petitioners can
present significant mitigating factors that point in favor of
release, which the trial court must consider. The existence
of mitigating factors alone, however, cannot establish that an
individual is entitled to compassionate release.

V.

The judgment of the Appellate Division is therefore reversed,
and the order of the trial court denying compassionate release
is reinstated.

CHIEF JUSTICE RABNER and JUSTICES PATTERSON,
PIERRE-LOUIS, FASCIALE, and NORIEGA join in
JUSTICE WAINER APTER's opinion.

All Citations

259 N.J. 452, 327 A.3d 1196

Footnotes

1 The CRA states that “information contained in the petition [for compassionate release] and the contents of
any comments submitted by a recipient in response ... shall be confidential and shall not be disclosed to any

person who is not authorized to receive or review the information or comments.” N.J.S.A. 30:4-123.51e(e)
(4). As we noted in A.M., the CRA “does not expressly address testimony in open court at a hearing on a
petition.” 252 N.J. at 447, 286 A.3d 660. Nor does it address judicial opinions. In A.M., we held that if a CRA
opinion describes a defendant's medical condition, “it cannot identify the defendant by name.” Ibid.; see also

State v. F.E.D., 251 N.J. 505, 536, 279 A.3d 406 (2022). We therefore identified one petitioner by name,
without discussing his specific medical condition, and identified the second petitioner by initials. A.M., 252
N.J. at 448, 286 A.3d 660.

Here, Celestine repeatedly waived CRA confidentiality before the trial court. The court nonetheless used
initials for Celestine and all her relatives because of the “abundance of medical details” in the opinion. The
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Appellate Division adopted the same practice. In this opinion, we do not include information about Celestine's
medical conditions. We therefore use first names for Celestine and all members of the Payne family. We also
use first names for Tara Carter and her sister, Rosie Carter. We mean no disrespect in doing so. For those
who do not share the last name Payne or Carter, we use last names. We continue to call on the Legislature
to review the CRA's confidentiality provision and provide instruction on how courts should handle use of CRA
petitioners’ names, including in judicial opinions. See ibid.

2 The record includes several different spellings of Ms. Curry's name.
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This syllabus is not part of the Court's opinion. 

It has been prepared by the Office of the Clerk 

for the convenience of the reader. It has been 

neither reviewed nor approved by the Court and 

may not summarize all portions of the opinion. 

Board of Education of the Township of Sparta 

v. M.N. (A-16-23) (088378) 

Argued March 12, 2024 -- Decided August 7, 

2024 

WAINER APTER, J., writing for a unanimous 

Court. 

In this appeal, the Court considers whether, 

under the Individuals with Disabilities 

Education Act (IDEA), a student with 

disabilities who received a State-issued 

diploma based on passing the General 

Education Development test (GED) is entitled 

to re-enroll in his local public high school to 

receive a free appropriate public education 

(FAPE). 

When he was fifteen years old, A.D. began 

attending Sparta High School. He had been 

designated as having a disability under the 

IDEA, and Sparta accepted his individualized 

education program from his previous school. In 

January 2019, Sparta informed A.D. that he 

was in danger of failing several classes. After a 

period of home instruction in March 2019, 

A.D.'s parents withdrew him from Sparta High 

School. A.D. then took the GED and passed, 

and [**2]  he received a State-issued high 

school diploma in April 2019. That same 

month, A.D. re-enrolled at Sparta High School 

and again began receiving home instruction. 

After periods of home instruction, in-person 

attendance, and further withdrawals from the 
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high school, A.D.'s mother, M.N., tried to re-

enroll A.D. in May 2021. A.D. was eighteen 

years old at the time. Sparta denied the request, 

citing A.D.'s receipt of a State-issued high 

school diploma in April 2019. 

M.N. requested a due process hearing with the 

New Jersey Department of Education (DOE). 

The Commissioner of the DOE 

(Commissioner) transferred the matter to the 

Office of Administrative Law (OAL). The 

Administrative Law Judge (ALJ) determined 

that the State-issued diploma A.D. received was 

a "regular high school diploma" that was "fully 

aligned with State standards" under 34 C.F.R. § 

300.102(a)(3)(iv). The ALJ concluded A.D. 

was no longer entitled to a FAPE. 

M.N. appealed the ALJ's decision to the 

Commissioner. The Commissioner concurred 

with the ALJ that "A.D.'s diploma is a 'regular 

high school diploma' that is fully aligned with 

State standards" and that "A.D. is no longer 

entitled to a free education in Sparta or any 

other New Jersey school district." 

 [**3] The Appellate Division affirmed. The 

Court granted M.N.'s petition for certification, 

limited to the question of whether the Appellate 

Division erred in holding that a State-issued 

high school diploma based on passing the GED 

is a "regular high school diploma" under the 

IDEA and its implementing regulations. See 

256 N.J. 65, 304 A.3d 990 (2023). 

HELD: A New Jersey State-issued diploma 

awarded based on passing the GED is not a 

"regular high school diploma" under 34 C.F.R. 

§ 300.102(a)(3)(iv). Therefore, a student who 

receives such a State-issued diploma remains 

entitled to receive a free appropriate public 

education under the IDEA. 

1. In the IDEA, Congress codified several 

purposes, including "to ensure that all children 

with disabilities have available to them a free 

appropriate public education that emphasizes 

special education and related services designed 

to meet their unique needs and prepare them for 

further education, employment, and 

independent living." 20 U.S.C. § 1400(d)(1)(A). 

The IDEA provides federal funds to States in 

exchange for a commitment: to furnish a free 

appropriate public education to all children 

with certain physical or intellectual disabilities. 

Once a state accepts IDEA funds, eligible 

students with disabilities in that state acquire an 

enforceable [**4]  substantive right to receive a 

FAPE. (pp. 14-16) 

2. The obligation to provide a FAPE applies "to 

all children with disabilities residing in the 

State between the ages of 3 and 21, inclusive." 

20 U.S.C. § 1412(a)(1)(A). Under the IDEA's 

implementing regulations, however, "[t]he 

obligation to make FAPE available to all 

children with disabilities does not apply with 

respect to . . . [c]hildren with disabilities who 

have graduated from high school with a regular 

high school diploma." 34 C.F.R. § 

300.102(a)(3)(i). Students with disabilities 

"who have graduated from high school but have 

not been awarded a regular high school 

diploma" remain eligible to receive a FAPE. Id. 

at (ii). The term "regular high school diploma" 

"means the standard high school diploma 

awarded to the preponderance of students in the 

State that is fully aligned with State standards, 

or a higher diploma"; it "does not include a 

recognized equivalent of a diploma, such as a 

general equivalency diploma." Id. at (iv). (p. 

17) 

3. New Jersey statutes and regulations 

recognize two types of high school diplomas: 

State-endorsed diplomas and State-issued 
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diplomas. The DOE defines a "State-endorsed 

diploma" as "a locally-issued document 

awarded to an exiting student indicating 

successful [**5]  completion of high school 

graduation requirements." N.J.A.C. 6A:8-1.3. 

State-issued diplomas, on the other hand, are 

issued not by local school districts, but by the 

Commissioner, and they do not require students 

to meet the same graduation requirements. 

Pursuant to N.J.S.A. 18A:50A-1, State-issued 

diplomas are awarded by the DOE upon 

"[d]emonstration of the appropriate level of 

academic competency," including by "passage 

of the Tests of General Educational 

Development (GED) of the American Council 

on Education." DOE regulations define a 

"State-issued high school diploma" as "a high 

school diploma provided by the [DOE] to 

persons 16 years of age or older and no longer 

enrolled in school to document the attainment 

of academic skills and knowledge equivalent to 

a high school education." N.J.A.C. 6A:20-1.2. 

(pp. 18-20) 

4. The Court holds that a State-issued diploma 

is not a "regular high school diploma" for 

purposes of the IDEA implementing 

regulations. Therefore, receipt of a State-issued 

diploma does not terminate this State's 

obligation to provide a free appropriate public 

education to a student eligible to receive one. 

Based on a concession by the Commissioner as 

well as statistics, it is a State-endorsed, rather 

than a State-issued, [**6]  diploma that is "the 

standard high school diploma awarded to the 

preponderance of students in the State that is 

fully aligned with State standards." See 34 

C.F.R. § 300.102(a)(3)(iv). The Court rejects 

the argument that both a State-endorsed and a 

State-issued diploma are "the standard high 

school diploma awarded to the preponderance 

of students in the State" because both the 

Legislature and the DOE distinguish between 

State-issued and State-endorsed diplomas and 

because the phrase "the standard high school 

diploma" is singular. Even if that interpretation 

were not correct, the last sentence of the federal 

regulation specifies that "[a] regular high 

school diploma does not include a recognized 

equivalent of a diploma, such as a general 

equivalency diploma, certificate of completion, 

certificate of attendance, or similar lesser 

credential." Ibid. (emphasis added). The Court 

explains why it rejects the Commissioner's 

argument that this sentence does not apply to a 

diploma awarded upon passing the GED and 

notes that, in other contexts, the Commissioner 

has expressly conceded that a State-issued 

diploma awarded upon passing the GED is a 

"general equivalency diploma" and not a 

"regular high school diploma" under 34 C.F.R. 

§ 300.102(a)(3)(iv). [**7]  (pp. 21-27) 

5. The Court explains why the Commissioner's 

decision in B.A. & J.H. ex rel. Minor Child 

M.A.A. v. Board of Education of Somerville 

does not help Sparta or the DOE here and notes 

that, in interpreting and applying the words of 

federal and state statutes and regulations in this 

case, it does not "wade into those areas of 

educational standards or policy which belong in 

the hands of educators," as Sparta argues. 

Instead, it simply enforces the educational 

standards and policies that have been enacted 

by Congress and the New Jersey Legislature 

and promulgated by the United States 

Department of Education and the 

Commissioner. (pp. 27-30) 

REVERSED. 

Counsel: Krista Haley Rue argued the cause 

for appellant (John Rue & Associates, 

attorneys; John Rue, on the briefs). 

Katherine A. Gilfillan argued the cause for 
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respondent Board of Education of the 

Township of Sparta (Schenck, Price, Smith & 

King, attorneys; Katherine A. Gilfillan and 

Catherine Popso O'Hern, on the brief). 

Matthew Lynch, Deputy Attorney General, 

argued the cause for respondent Commissioner 

of the Department of Education (Matthew J. 

Platkin, Attorney General, attorney; Donna 

Arons, Assistant Attorney General, of counsel, 

and Sadia Ahsanuddin, Deputy Attorney 

General, on the brief). 

Christian R. Martinez [**8]  argued the cause 

for amicus curiae Disability Rights New Jersey 

(Pashman Stein Walder Hayden, attorneys; 

Christian R. Martinez and CJ Griffin, on the 

brief). 

Judges: JUSTICE WAINER APTER delivered 

the opinion of the Court. CHIEF JUSTICE 

RABNER and JUSTICES PATTERSON, 

SOLOMON, PIERRE-LOUIS, FASCIALE, 

and NORIEGA join in JUSTICE WAINER 

APTER's opinion. 

Opinion by: WAINER APTER 

Opinion 
 
 

 [*671]  In this case, we are asked to decide 

whether, under the Individuals with Disabilities 

Education Act (IDEA), a student with 

disabilities who received a State-issued 

diploma based on passing the General 

Education Development test (GED) is entitled 

to re-enroll in his local public high school to 

receive a free appropriate public education 

(FAPE). 

The federal regulations implementing the IDEA 

state that a school district's obligation to 

provide a free appropriate public education 

does not apply to "[c]hildren with disabilities 

who have graduated from high school with a 

regular high school diploma." 34 C.F.R. § 

300.102(a)(3)(i). Students with disabilities 

"who have graduated from high school but have 

not been awarded a regular high school 

diploma," however, remain eligible to receive a 

free appropriate public education. Id. at (ii). 

The regulations define "regular high school 

diploma" as "the standard high school 

diploma [**9]  awarded to the  [*672]  

preponderance of students in the State that is 

fully aligned with State standards, or a higher 

diploma." Id. at (iv). They then further specify 

that "[a] regular high school diploma does not 

include a recognized equivalent of a diploma, 

such as a general equivalency diploma." Ibid. 

We hold that a New Jersey State-issued 

diploma awarded based on passing the GED is 

not a "regular high school diploma" under 34 

C.F.R. § 300.102(a)(3)(iv). Therefore, a student 

who receives such a State-issued diploma 

remains entitled to receive a free appropriate 

public education under the IDEA. We therefore 

reverse the judgment of the Appellate Division. 

I. 

A. 

In September 2018, when he was fifteen years 

old, A.D. transferred to and enrolled in the 

Sparta Township Public Schools, run by the 

Sparta Township Board of Education (together, 

Sparta), for his sophomore year.1 At his 

previous school, A.D. was designated as having 

a disability under the IDEA and received 

special education services. When A.D. began 

attending Sparta High School, Sparta accepted 

his individualized education program (IEP), 

dated April 18, 2018, from his previous school. 

 

1 We use initials to protect A.D.'s identity. 
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In January 2019, Sparta informed A.D. that he 

was in danger of failing several classes. [**10]  

On or around March 11, 2019, Sparta 

implemented temporary home instruction for 

A.D. through a combination of online classes 

and in-person tutoring. Two weeks later, A.D.'s 

parents withdrew him from Sparta High 

School. 

A.D. then took the GED and passed, achieving 

the "Statewide standard score" established 

pursuant to N.J.A.C. 6A:8-5.2(c). On April 29, 

2019, A.D. thus received a State-issued high 

school diploma. That same month, A.D. re-

enrolled at Sparta High School and again began 

receiving home instruction. 

On May 22, 2019, the vice principal of the high 

school, Michael Lauricella, informed A.D.'s 

parents that A.D. "ha[d] met New Jersey 

graduation requirements as the GED diploma 

serves as an equivalent to one received in a 

New Jersey high school." Lauricella further 

advised that "[d]istrict services, including 

protections under the [IDEA] and home 

instruction services, cease upon receipt of a 

diploma" and that A.D.'s home instruction 

services would therefore be "discontinued 

effective immediately." 

A.D.'s parents objected, and A.D. was 

permitted to continue receiving services, 

including home instruction, for the remainder 

of the 2018-2019 school year. A.D. attended 

Sparta High School, in person, at the [**11]  

start of the 2019-2020 school year as a high 

school junior. By February 2020, A.D. was 

again failing to complete his schoolwork, and 

the school district notified him that he was in 

danger of losing credit in four classes. 

In March 2020, Sparta stopped in-person 

instruction due to the COVID-19 pandemic. 

A.D. was issued a computer for remote 

learning. However, he did not attend remote 

classes or complete required assignments, and 

he earned no academic credit for the 2019-2020 

school year. On June 8, 2020, M.N., A.D.'s 

mother, again withdrew A.D. from the high 

school, checking off "entering the workforce" 

as the reason for his withdrawal. 

In September 2020, M.N. began the process of 

re-enrolling A.D. at Sparta High  [*673]  

School. However, A.D. did not attend school 

that fall, and instead enlisted in the United 

States Army. A.D. was medically discharged 

from the army on December 16, 2020. 

In May 2021, after in-person learning resumed 

at Sparta High School, M.N. again tried to re-

enroll A.D.; he was eighteen years old at the 

time. Sparta denied the request, citing A.D.'s 

receipt of a State-issued high school diploma in 

April 2019. 

B. 

M.N., pro se, filed a parental request for a due 

process hearing [**12]  with the New Jersey 

Department of Education (DOE) Office of 

Special Education Policy and Dispute 

Resolution, arguing that A.D. had only 

obtained a diploma based on passing the GED 

and requesting that her son be allowed to re-

enroll in high school "in order for him to obtain 

[a] regular high school diploma." The 

Commissioner of the DOE (Commissioner) 

transferred the matter to the Office of 

Administrative Law (OAL). 

Sparta then filed a Petition for Declaratory 

Ruling with the DOE Office of Controversies 

and Disputes, seeking a declaration that it was 

not obligated to re-enroll A.D. and that A.D.'s 

receipt of a State-issued diploma "foreclose[d] 

A.D.'s right to receive special education and 
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related services from the District under both the 

IDEA and N.J.S.A. 18A:46-1.1 et seq. and the 

concomitant regulations." The Commissioner 

denied this request and transferred the matter to 

OAL. 

The Administrative Law Judge (ALJ) granted 

Sparta's motion for summary decision, 

determining that the State-issued diploma A.D. 

received was "not merely . . . a GED" but was a 

"regular high school diploma" that was "fully 

aligned with State standards" under 34 C.F.R. § 

300.102(a)(3)(iv). Therefore, the ALJ 

concluded, A.D. was no longer entitled to a 

FAPE. In reaching [**13]  this conclusion, the 

ALJ relied on the Commissioner's decision in 

B.A. & J.H. ex rel. Minor Child M.A.A. v. 

Board of Education of Somerville, 

Commissioner Decision No. 201-09, 2009 N.J. 

AGEN LEXIS 730 (June 22, 2009). The ALJ 

then held a hearing on M.N.'s due process 

petition and dismissed the petition with 

prejudice. 

M.N. appealed the ALJ's decision on Sparta's 

petition to the Commissioner. The 

Commissioner concurred with the ALJ that 

"A.D.'s diploma is a 'regular high school 

diploma' that is fully aligned with State 

standards and, therefore A.D. is no longer 

entitled to a free education in Sparta or any 

other New Jersey school district." According to 

the Commissioner, "'through its acceptance of 

alternative measures' to obtain a diploma, 

'particularly the GED program,' 'the State has . . 

. recognized that means other than 

course/credit/assessment completion . . . [can] 

satisfy the statutory and constitutional mandate 

and warrant issuance of a State-endorsed 

diploma so as to end a student's entitlement to'" 

a FAPE. (quoting B.A. & J.H. and citing 

N.J.A.C. 6A:8-5.1(a)). 

The Commissioner further found that under 

N.J.A.C. 6A:8-5.2, there is "no distinction" 

between a State-endorsed diploma and "a State-

issued diploma, such that both diplomas 

demonstrate that the student has completed an 

education that is fully aligned with State 

standards." The State Board of Education, the 

Commissioner [**14]  concluded, "has 

recognized that students may complete their 

education in non-traditional ways," and a 

"State-issued diploma simply reflects such an 

alternate pathway" -- it is "in no way a lesser 

credential." The Commissioner therefore 

 [*674]  adopted the ALJ's decision on Sparta's 

petition as final.2 

C. 

M.N. appealed the Commissioner's decision to 

the Appellate Division, arguing that the "ALJ 

 

2 The ALJ's decision on M.N.'s request for a due process hearing 

could only be appealed to the Superior Court of New Jersey or a 

federal district court. See 20 U.S.C. § 1415(i)(2)(A); 34 C.F.R. § 

300.514; N.J.A.C. 1:6A-18.3. M.N. therefore filed suit in federal 

court requesting, among other things, relief declaring that a State-

issued diploma based on passing the GED is not a "regular high 

school diploma" under the IDEA, injunctive relief allowing A.D. to 

re-enroll at Sparta, and attorney's fees and costs. M.N. also moved 

for a preliminary injunction. In an unpublished opinion, the United 

States District Court for the District of New Jersey denied the 

motion, finding M.N. could not demonstrate irreparable harm 

because of the "availability of compensatory education," which 

places children with disabilities "in the same position they would 

have occupied but for the school district's violations of IDEA." 

(quoting Ferren C. v. Sch. Dist. of Phila., 612 F.3d 712, 718 (3d Cir. 

2010)). However, the court stated that it "[did] not find the ALJ or 

Commissioner's decisions persuasive because each failed to analyze 

the full text of 34 C.F.R. § 300.102(a)(3)(iv)." According to the 

district court, although A.D.'s State-issued diploma met New Jersey's 

standards, the ALJ and the Commissioner "overlooked the last 

sentence of" 34 C.F.R. § 300.102(a)(3)(iv), "which indicates that a 

regular high school diploma does not include a general equivalency 

diploma or similar lesser credential." M.N. and A.D., the district 

court explained, had a likelihood of success on the merits because "a 

high school diploma based solely on passing a GED exam does not 

constitute a regular high school diploma under 34 C.F.R. § 

300.102(a)(3)(iv)," and "A.D. [was] still entitled to a FAPE 

notwithstanding his [S]tate-issued diploma." 
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and NJDOE erred by ignoring the federal 

regulation regarding regular high school 

diplomas for students eligible under [the] 

IDEA" and that their decisions were thus "at 

odds" with the IDEA.3 

The Appellate Division affirmed, concluding 

that there was "no basis to undo DOE's policy 

determination." According to the Appellate 

Division, "[a]t the direction of the Legislature, 

the DOE promulgated regulations . . . to 

establish graduation standards for public high 

school students." In doing so, "[t]he DOE . . . 

concluded as a matter of education policy that 

students who are not enrolled in school and 

achieve a passing score on the GED shall be 

awarded a high school diploma. That specific 

policy determination by the DOE represents the 

alignment with state standards required by 34 

C.F.R. § 300.102(a)(3)(iv)." The Appellate 

Division therefore [**15]  reasoned that Sparta 

was no longer required to provide A.D. with a 

FAPE. 

D. 

We granted M.N.'s petition for certification, 

limited to the question of whether the Appellate 

Division erred in holding that a State-issued 

high school diploma based on passing the GED 

is a "regular high school diploma" under the 

IDEA and its implementing regulations. See 

256 N.J. 65, 304 A.3d 990 (2023). We granted 

leave to Disability Rights New Jersey (DRNJ) 

to appear as amicus curiae. 

II. 

M.N., on behalf of A.D., argues that "[t]he 

 

3 Sparta is thus incorrect in asserting that the Appellate Division was 

not "asked to interpret a federal statute or regulation." In her opening 

brief to the Appellate Division, M.N. quoted the text of 34 C.F.R. § 

300.102(a)(3) in full and argued that the "ALJ and Commissioner's 

decisions [were] plainly at odds" with the text of the regulation. 

decision to deny A.D. reenrollment into Sparta 

High School, based solely on his obtaining a 

GED, directly conflicts with federal law and 

thus[] cannot stand." In her briefing, M.N. 

states that "an irrevocable  [*675]  conflict 

exists between" N.J.A.C. 6A:8-5.2(c) and 34 

C.F.R.§ 300.102(a)(3)(iv), such that N.J.A.C. 

6A:8-5.2(c) is preempted by the Supremacy 

Clause of the United States Constitution. At 

oral argument, however, M.N. clarified that this 

Court need not reach preemption if it finds that 

the State-issued diploma A.D. received is not a 

"regular high school diploma" under 34 C.F.R. 

§ 300.102(a)(3)(iv). According to M.N., the 

diploma A.D. received "was nothing more than 

a general equivalency diploma under a different 

name." In addition, M.N. asserts, it is 

"irrefutable" that a State-issued diploma is not 

received by "the preponderance of New Jersey 

high school [**16]  students." It is thus not a 

"regular high school diploma" under 34 C.F.R. 

§ 300.102(a)(3)(iv), M.N. maintains, and A.D. 

remains entitled to a FAPE. M.N. cautions that 

affirming the Appellate Division's decision 

would mean that "New Jersey students -- like 

A.D. -- who have disabilities but who have 

passed the GED, will be prevented from" 

obtaining a FAPE "by school districts eager to 

limit their enrollment and expenses, in flagrant 

violation of the IDEA." 

Focusing on the plain language of 34 C.F.R. § 

300.102(a)(3)(iv), DRNJ contends that "State-

issued diplomas are not regular high school 

diplomas." In DRNJ's view, that does not mean 

there is a conflict between N.J.A.C. 6A:8-5.2(c) 

and 34 C.F.R. § 300.102(a)(3). Instead, DRNJ 

explains, "both provisions can be applied 

harmoniously" by "recogniz[ing] and 

effectuat[ing]" the "critical distinction between 

receipt of a State-endorsed diploma and a 

State-issued diploma" under New Jersey 
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statutes and regulations. According to DRNJ, 

that distinction was a deliberate legislative 

choice -- "[i]f the Legislature intended for a 

passing score on the GED exam to result in the 

issuance of a State-endorsed diploma, it could 

have expressly provided for that." DRNJ 

likewise agrees with M.N. that if this Court 

were to find that a State-issued diploma 

is [**17]  a "regular high school diploma" 

under the IDEA, it would permit "district 

boards of education[] to push children with 

disabilities to take the GED exam instead of 

completing high school." 

Sparta maintains that "the explicit language of 

the IDEA clearly demonstrates Congress' 

intention to allow the states to continue to . . . 

control the substantive content of the education 

imparted to their citizens including those 

standards which constitute graduation 

credentials which fully align with the State's 

academic standards." Sparta emphasizes that 

New Jersey is entitled to set its own substantive 

academic standards for applicants to obtain 

high school diplomas, and the IDEA does not 

interfere with that right. Turning to the plain 

language of 34 C.F.R. § 300.102(a)(3), Sparta 

asserts that the definition of a regular high 

school diploma "contemplates an alternative 

high school diploma that is fully aligned with 

the State's academic standards." According to 

Sparta, a State-issued high school diploma is 

just that: "aligned with the academic standards 

expected of all students." Therefore, in Sparta's 

view, "[t]his is not a case of federal 

preemption," and "the language of the State's 

statute and the federal regulation [**18]  are 

not at odds." 

Like Sparta, the Commissioner emphasizes that 

federal law "broadly defers to state law to 

develop . . . challenging state academic 

standards." Although the Commissioner 

concedes that State-issued diplomas and State-

endorsed diplomas are "separate and distinct" 

under New Jersey law, he agrees with Sparta 

that the "awarded to the preponderance of 

students" language in 34 C.F.R. § 

300.102(a)(3)(iv) includes State-issued high 

school diplomas because such diplomas are 

also "fully aligned with state standards." 

 [*676]  "[I]nterpreting the federal regulation . . 

. to categorically exclude State-issued 

diplomas" from the definition of "regular high 

school diplomas," the Commissioner asserts, 

would frustrate the State's "important policy 

goal of assigning the same value to State-issued 

high school diplomas as State-endorsed ones so 

that students who need to obtain diplomas via 

that alternative path have the same 

employment, educational, and life opportunities 

as those who are capable of attaining diplomas 

from a specific school district." 

III. 

A. 

Our review of administrative decisions is 

limited. We review only "(1) whether . . . the 

agency follow[ed] the law; (2) whether the 

record contains substantial evidence [**19]  to 

support the findings on which the agency based 

its action; and (3) whether in applying the 

legislative policies to the facts, the agency 

clearly erred in reaching a conclusion that 

could not reasonably have been" reached. 

Allstars Auto Grp., Inc. v. N.J. Motor Vehicle 

Comm'n, 234 N.J. 150, 157, 189 A.3d 333 

(2018) (quoting In re Stallworth, 208 N.J. 182, 

194, 26 A.3d 1059 (2011)). 

This case concerns "whether . . . the agency 

follow[ed] the law." Ibid. In answering that 

question, we review a state agency's 

interpretation of a federal statute or regulation 

de novo, owing no deference to "a state 
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agency's interpretation of federal law." G.C. v. 

Div. of Med. Assistance & Health Servs., 249 

N.J. 20, 45, 262 A.3d 1195 (2021).4 

B. 

Congress enacted the Education for All 

Handicapped Children Act of 1975 (EAHCA), 

to "assure that all handicapped children have 

available to them . . . a free appropriate public 

education which emphasizes special education 

and related services designed to meet their 

unique needs." Pub. L. No. 94-142, § 3(c), 89 

Stat. 773, 775. Nearly thirty years later, 

Congress found that "the educational needs of 

millions of children with disabilities were [still] 

not being fully met," partly because of "low 

expectations." 20 U.S.C. § 1400(c)(2), (4). It 

therefore made several changes to the law, and 

renamed it the Individuals with Disabilities 

Education Act (IDEA). 

In the IDEA, Congress found that "[i]mproving 

educational results for children with disabilities 

is an essential element [**20]  of our national 

policy of ensuring equality of opportunity, full 

participation, independent living, and economic 

self-sufficiency for individuals with 

disabilities." Id. at (c)(1). "[T]he education of 

children with disabilities can be made more 

effective," Congress declared, by "having high 

expectations . . . and ensuring their access to 

 

4 The Appellate Division therefore erred when it stated that "[i]t is 

well settled that we defer to the DOE's expertise in interpreting 

federal . . . statutes and regulations within its implementing and 

enforcing responsibility." We note that since the Appellate Division 

issued its decision, the United States Supreme Court held, in Loper 

Bright Enterprises v. Raimondo, that federal courts "may not defer" 

to a federal agency's interpretation of a federal statute even if the 

statute is ambiguous. 603 U.S. ___, 144 S. Ct. 2244, 2273, 219 L. Ed. 

2d 832 (2024). Although Loper Bright is not binding on this Court 

and we do not rely on it here, the Appellate Division did not explain 

why it was correct to defer to a state agency's interpretation of a non-

ambiguous federal regulation that the state agency did not 

promulgate. No such deference is appropriate under our caselaw. 

the general education curriculum in the regular 

classroom, to the maximum extent possible." 

Id. at (c)(5)(A). Congress additionally 

explained that although states and local school 

districts "are primarily responsible  [*677]  for 

providing an education for all children with 

disabilities," the federal government should 

"have a supporting role in assisting State and 

local efforts to educate children with 

disabilities in order to improve results for such 

children and to ensure equal protection of the 

law." Id. at (c)(6). Congress therefore codified 

several purposes, including "to ensure that all 

children with disabilities have available to them 

a free appropriate public education that 

emphasizes special education and related 

services designed to meet their unique needs 

and prepare them for further education, 

employment, and independent living." Id. at 

(d)(1)(A). 

Congress enacted [**21]  the IDEA pursuant to 

its power under the Spending Clause of the 

United States Constitution. Arlington Cent. Sch. 

Dist. Bd. of Educ. v. Murphy, 548 U.S. 291, 

295, 126 S. Ct. 2455, 165 L. Ed. 2d 526 (2006). 

"[L]egislation enacted pursuant to the spending 

power is much in the nature of a contract" -- 

recipients of federal funds agree "to be bound 

by federally imposed conditions." Id. at 296 

(alteration in original) (internal quotation marks 

omitted) (quoting Pennhurst State Sch. & Hosp. 

v. Halderman, 451 U.S. 1, 17, 101 S. Ct. 1531, 

67 L. Ed. 2d 694 (1981)). The IDEA thus 

provides "federal funds to States in exchange 

for a commitment: to furnish a 'free appropriate 

public education' . . . to all children with certain 

physical or intellectual disabilities." Fry v. 

Napoleon Cmty. Sch., 580 U.S. 154, 158, 137 S. 

Ct. 743, 197 L. Ed. 2d 46 (2017) (quoting 20 

U.S.C. § 1412(a)(1)(A)). Once a state accepts 

IDEA funds, eligible students with disabilities 
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in that state acquire an "enforceable substantive 

right" to receive a FAPE. Smith v. Robinson, 

468 U.S. 992, 1010, 104 S. Ct. 3457, 82 L. Ed. 

2d 746 (1984); accord Fry, 580 U.S. at 158, 

137 S. Ct. 743. 

In providing a FAPE, a state must, "[t]o the 

maximum extent appropriate," ensure that 

students with disabilities are educated in the 

"least restrictive environment" -- i.e., "with 

children who are not disabled." 20 U.S.C. § 

1412(a)(5)(A). The IDEA also requires that 

"special classes, separate schooling, or other 

removal of children with disabilities from the 

regular educational environment occurs only 

when" required by "the nature or severity of the 

disability of a child." Ibid. 

C. 

The obligation to provide a FAPE applies 

generally "to all children with 

disabilities [**22]  residing in the State 

between the ages of 3 and 21, inclusive." Id. at 

(1)(A). Under the IDEA's implementing 

regulations, however, "[t]he obligation to make 

FAPE available to all children with disabilities 

does not apply with respect to . . . [c]hildren 

with disabilities who have graduated from high 

school with a regular high school diploma." 34 

C.F.R. § 300.102(a)(3)(i). Students with 

disabilities "who have graduated from high 

school but have not been awarded a regular 

high school diploma" remain eligible to receive 

a FAPE. Id. at (ii). 

The term "regular high school diploma" 

means the standard high school diploma 

awarded to the preponderance of students in 

the State that is fully aligned with State 

standards, or a higher diploma, except that a 

regular high school diploma shall not be 

aligned to the alternate academic 

achievement standards described in section 

1111(b)(1)(E) of the [Elementary and 

Secondary Education Act,] ESEA. A regular 

high school diploma does not include a 

recognized equivalent of a diploma, such as 

a general equivalency diploma, certificate 

of completion, certificate of attendance, or 

similar lesser credential. 

 [*678]  [Id. at (iv).]5 

D. 

New Jersey statutes and regulations recognize 

two types of high school diplomas: State-

endorsed diplomas and State-issued diplomas. 

A "State-endorsed [**23]  high school 

diploma" is awarded by "[d]istrict boards of 

education." N.J.A.C. 6A:8-5.2(a). "All students 

who meet State and local graduation 

requirements shall receive a State endorsed 

diploma . . . ." N.J.S.A. 18A:7C-4. "[S]tudents 

not meeting these standards" may not receive a 

State-endorsed diploma. Ibid. The DOE thus 

defines a "State-endorsed diploma" as "a 

locally-issued document awarded to an exiting 

student indicating successful completion of 

high school graduation requirements." N.J.A.C. 

6A:8-1.3. 

The DOE prescribes that "local graduation 

requirements," which must be met for a student 

to receive a State-endorsed diploma, must 

"prepare students for success in post-secondary 

degree programs, careers, and civic life in the 

21st century." N.J.A.C. 6A:8-5.1(a). They must 

include, among other things: (1) "not fewer 

 

5 "[S]ection 1111(b)(1)(E) of the ESEA" refers to a provision 

codified as 20 U.S.C. § 6311(b)(1)(E), enacted by the Every Student 

Succeeds Act (ESSA). The ESSA reauthorized and amended the 

ESEA in 2015 and continues to govern general education policy for 

students from preschool through twelfth grade. Every Student 

Succeeds Act, Pub. L. No. 114-95, 129 Stat. 1802 (2015). 
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than 120 credits in courses designed to meet all 

of the [New Jersey Student Learning 

Standards]"; (2) "[l]ocal student attendance 

requirements"; (3) "[a]ny other requirements 

established by the district board of education"; 

and (4) demonstration of "proficiency by 

achieving a passing score on the [English 

language arts] and mathematics components of 

the State graduation proficiency test" or an 

approved alternative proficiency assessment. 

Ibid. [**24]  In the alternative, "[t]hrough the 

IEP process . . . district boards of education 

may specify alternate requirements for a State-

endorsed diploma for individual students with 

disabilities." Id. at (c). 

State-issued diplomas, on the other hand, are 

issued not by local school districts, but by the 

Commissioner, and they do not require students 

to meet these same graduation requirements. 

Pursuant to N.J.S.A. 18A:50A-1, 

[a] State-issued high school diploma shall 

be provided by the New Jersey Department 

of Education to persons 16 years of age or 

older and no longer enrolled in school to 

document the attainment of academic skills 

and knowledge equivalent to a high school 

education. Demonstration of the appropriate 

level of academic competency for receipt of 

the State-issued high school diploma shall 

include, but need not be limited to, passage 

of the Tests of General Educational 

Development (GED) of the American 

Council on Education.6 

 

6 The "GED Testing Service" is a joint venture between the 

American Council on Education and a private company called 

Pearson, "modeled to represent a public-private partnership." It has 

offered the GED "as a high school equivalency assessment" since 

1942. See GED Testing Service®, Am. Council on Educ., 

https://www.acenet.edu/National-

Guide/Pages/Organization.aspx?oid=20099b28-9016-e811-810f-

5065f38bf0e1 (last visited July 9, 2024). 

DOE regulations then set forth two separate 

paths to a State-issued diploma. "[T]he 

Commissioner shall award a State-issued high 

school diploma" "to individuals age 16 or older 

who are no longer enrolled in school": (1) 

"based on achieving [**25]  the  [*679]  

Statewide standard score7 on the General 

Education Development test (GED) or other 

adult education assessments"; or (2) "based on 

official transcripts showing at least 30 general 

education credits leading to a degree at an 

accredited institution of higher education." 

N.J.A.C. 6A:8-5.2(c), (d). In both 

circumstances, a "State-issued high school 

diploma" is defined as "a high school diploma 

provided by the [DOE] to persons 16 years of 

age or older and no longer enrolled in school to 

document the attainment of academic skills and 

knowledge equivalent to a high school 

education." N.J.A.C. 6A:20-1.2. 

IV. 

With this background in mind, we hold that a 

State-issued diploma is not a "regular high 

school diploma" for purposes of the IDEA 

implementing regulations. Therefore, receipt of 

a State-issued diploma does not terminate this 

State's obligation to provide a free appropriate 

public education to a student eligible to receive 

one. 

A. 

The IDEA regulations are clear -- a regular 

high school diploma is "the standard high 

school diploma awarded to the preponderance 

of students in the State that is fully aligned with 

 

7 When A.D. received his State-issued diploma, the "Statewide 

standard score" for passage of the GED was "the minimum passing 

standard set by the respective test vendor [the American Council on 

Education] and accepted by resolution of the State Board of 

Education." N.J.A.C. 6A:20-1.4(a)(1)(i) (2013). 
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State standards, or a higher diploma." 34 C.F.R. 

§ 300.102(a)(3)(iv). 

At oral argument, Sparta maintained that there 

is no evidence in the record as to [**26]  

whether a State-issued or a State-endorsed high 

school diploma is "awarded to the 

preponderance of students in the State." But the 

Commissioner conceded that "without a doubt . 

. . more than a preponderance, probably the 

vast majority of students obtain high school 

diplomas in this State that are State-endorsed 

high school diplomas from local [school] 

districts." 

The data support that concession. In 2022, out 

of all New Jersey students who entered high 

school four years earlier, 91.1% graduated and 

earned a State-endorsed high school diploma by 

completing local graduation requirements; 

3.8% were still enrolled in high school; and 

5.1% had dropped out or were no longer 

enrolled in school. See Dep't of Educ., NJ 

School Performance Report: 

Graduation/Postsecondary 

(Graduation/Postsecondary Report), 

https://rc.doe.state.nj.us/2021-

2022/state/detail/postsecondary?lang=EN (last 

visited July 9, 2024). In contrast, in that same 

year, a total of 1,050 students in New Jersey 

earned a State-issued diploma by passing the 

GED. See Dep't of Educ., New Jersey Adult 

Education: Reports, 

https://www.nj.gov/education/adulted/resources

/reports/ (last visited July 9, 2024). Thus, under 

34 C.F.R. § 300.102(a)(3)(iv), it is a State-

endorsed, [**27]  rather than a State-issued, 

diploma that is "the standard high school 

diploma awarded to the preponderance of 

students in the State that is fully aligned with 

State standards." 

Both Sparta and the Commissioner argue that 

the phrase "that is fully aligned with State 

standards," is a "restrictive clause that must be 

read into the preceding part of the phrase." 

Therefore, according to the Commissioner and 

Sparta, both a State-endorsed and a State-

issued diploma are "the standard high school 

diploma awarded to the preponderance of 

students in the State." 

 [*680]  That argument ignores the deliberate 

choice of our Legislature and the DOE, both in 

statute and regulation, to distinguish between 

State-issued and State-endorsed diplomas. And 

it overlooks that the phrase "the standard high 

school diploma" is singular. See, e.g., Niz-

Chavez v. Garland, 593 U.S. 155, 166, 141 S. 

Ct. 1474, 209 L. Ed. 2d 433 (2021) ("[T]he law 

seems to speak of the charging document as a 

discrete thing, using a definite article with a 

singular noun ('the notice')."); Sun Co., Inc. v. 

Zoning Bd. of Adjustment of Avalon, 286 N.J. 

Super. 440, 447, 669 A.2d 833 (App. Div. 1996) 

("[W]e are satisfied that the use in Avalon's 

ordinance of the singular article 'the' modifying 

the term 'principal use' reflects an intent that 

there be but one principal use on the 

property."). Grammatically, both types of 

diplomas, which [**28]  the Commissioner and 

Sparta agree are distinct for purposes of state 

law, cannot be "the standard high school 

diploma awarded to the preponderance of 

students in the State that is fully aligned with 

State standards." Only a State-endorsed 

diploma meets that requirement. 

Even if that interpretation were not correct, the 

last sentence of the federal regulation specifies 

that "[a] regular high school diploma does not 

include a recognized equivalent of a diploma, 

such as a general equivalency diploma, 

certificate of completion, certificate of 

attendance, or similar lesser credential." 34 

C.F.R. § 300.102(a)(3)(iv) (emphasis added). 
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When a State-issued diploma is awarded "based 

on achieving the Statewide standard score on 

the General Education Development test 

(GED)," N.J.A.C. 6A:8-5.2(c), it is precisely the 

type of "general equivalency diploma" that 

does not qualify as a "regular high school 

diploma" under 34 C.F.R. § 300.102(a)(3)(iv). 

For the first time at oral argument, the 

Commissioner asserted that the words "general 

equivalency diploma" in the federal regulation 

cannot refer to a diploma received after passing 

the GED because of an amendment to the 

regulation in 2017. Prior to 2017, 34 C.F.R. § 

300.102(a)(3)(iv) stated that a regular high 

school diploma "does not include an 

alternative [**29]  degree that is not fully 

aligned with the State's academic standards, 

such as a certificate or a general educational 

development credential (GED)." 34 C.F.R. § 

300.102(a)(3)(iv) (2006) (emphasis added). In 

2017, the United States Department of 

Education amended the regulation to read as it 

currently does, seeking to "incorporate the 

definition of 'regular high school diploma' 

currently included in section 8101(43) of the 

ESEA . . . to ensure that 'regular high school 

diploma' has the same meaning under the IDEA 

and the ESEA, and the definition is consistently 

applied under both programs." Assistance to 

States for the Education of Children with 

Disabilities, 82 Fed. Reg. 29755, 29756 (June 

30, 2017).8 

 

8 As earlier noted, the ESEA was reauthorized as the ESSA in 2015. 

Today, the ESSA provides that a "regular high school diploma" 

(A) means the standard high school diploma awarded to the 

preponderance of students in the State that is fully aligned with 

State standards, or a higher diploma, except that a regular high 

school diploma shall not be aligned to the alternate academic 

achievement standards described in section 6311(b)(1)(E) of 

this title; and 

In the Commissioner's view, because the 

regulation was changed from "a regular high 

school diploma does not include an alternative 

degree that is not fully aligned with [**30]  the 

State's academic standards, such  [*681]  as a 

certificate or a general educational 

development credential (GED)" to "[a] regular 

high school diploma does not include a 

recognized equivalent of a diploma, such as a 

general equivalency diploma," a general 

equivalency diploma cannot be a diploma 

awarded based upon passing the GED. 

Generally, we will not consider arguments, like 

this one, that are raised for the first time at oral 

argument, and were never mentioned to the 

ALJ, the Commissioner, the Appellate 

Division, or even in briefing to this Court. See, 

e.g., State v. Legette, 227 N.J. 460, 467 n.1, 152 

A.3d 887 (2017) (declining to consider an 

argument raised "for the first time on appeal"); 

J.K. v. N.J. State Parole Bd., 247 N.J. 120, 138, 

252 A.3d 1052 n.6 (2021) (declining to 

consider arguments that were raised before 

neither the New Jersey State Parole Board nor 

the Appellate Division). 

Even if we were to reach the DOE's belated 

assertion, we would find it meritless. There is 

no evidence in the administrative record to 

suggest that in seeking to align definitions 

between the IDEA and the ESSA, the United 

States Department of Education sought to 

substantively change a student's rights under 

the IDEA, such that where a student who 

obtained a State-issued diploma based on 

passing the GED previously remained 

entitled [**31]  to enroll in high school to 
 

(B) does not include a recognized equivalent of a diploma, such as a 

general equivalency diploma, certificate of completion, certificate of 

attendance, or similar lesser credential. 

[20 U.S.C. § 7801(43).] 

https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:63PX-TPP1-JNY7-X1K1-00009-00&context=1530671
https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:63PX-TPP1-JNY7-X1K1-00009-00&context=1530671
https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:6065-HB81-DYB7-W2K3-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:6065-HB81-DYB7-W2K3-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:6065-HB81-DYB7-W2K3-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:6065-HB81-DYB7-W2K3-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:6065-HB81-DYB7-W2K3-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:6065-HB81-DYB7-W2K3-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:6065-HB81-DYB7-W2K3-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:6065-HB81-DYB7-W2K3-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:6065-HB81-DYB7-W2K3-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:6065-HB81-DYB7-W2K3-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:6065-HB81-DYB7-W2K3-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6BRY-PP73-RRH6-D30M-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6BRY-PP73-RRH6-D30M-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5NX6-6BR0-006W-83H6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5NX6-6BR0-006W-83H6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5NX6-6BR0-006W-83H6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5NX6-6BR0-006W-83H6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5NX6-6BR0-006W-83H6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=administrative-codes&id=urn:contentItem:5NX6-6BR0-006W-83H6-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5Y3M-BBT3-CH1B-T02R-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5MM5-4B71-F04H-V06C-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5MM5-4B71-F04H-V06C-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:5MM5-4B71-F04H-V06C-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:630G-FF01-F65M-62MK-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:630G-FF01-F65M-62MK-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:630G-FF01-F65M-62MK-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6BRY-PP73-RRH6-D30M-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6BRY-PP73-RRH6-D30M-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:6BRY-PP73-RRH6-D30M-00000-00&context=1530671


 

Board of Educ. Tp. of Sparta v. M.N. on behalf of A.D. 

 
 

Page 14 of 16 
 

obtain a regular high school diploma, the 

amendment extinguished that right. 

Indeed, the Commissioner has expressly 

conceded in other contexts that a State-issued 

diploma awarded upon passing the GED is a 

"general equivalency diploma" and not a 

"regular high school diploma" under 34 C.F.R. 

§ 300.102(a)(3)(iv) and the ESSA. Under the 

ESSA, states that submit their high school 

graduation rates to the United States 

Department of Education "shall not include any 

student awarded a recognized equivalent of a 

diploma, such as a general equivalency 

diploma, certificate of completion, certificate of 

attendance, or similar lesser credential" among 

those students "who earned a regular high 

school diploma." 20 U.S.C. § 

7801(23)(A)(ii)(II), (25)(A)(ii)(II) (emphasis 

added). If the Commissioner believed that a 

State-issued diploma awarded upon passing the 

GED was not a "general equivalency diploma," 

and was instead a "regular high school 

diploma" under the definition set forth in 34 

C.F.R. § 300.102(a)(3)(iv) and the ESSA, the 

DOE should report students who obtain a State-

issued diploma after passing the GED among 

those who "earned a regular high school 

diploma." It does not. 

Instead, the DOE's own website reports that 

only "students who received a [S]tate-endorsed 

diploma" [**32]  are included in graduation 

rates. See Graduation/Postsecondary Report. 

The DOE's own reporting thus contradicts its 

litigation position in this case. 

B. 

We offer two additional comments. The ALJ, 

the Commissioner, and the Appellate Division 

all treated State-issued and State-endorsed high 

school diplomas interchangeably, relying on 

language from the Commissioner's previous 

decision in B.A. & J.H. The relevant passage 

from B.A. & J.H. reads: 

[A] State-endorsed high [school] diploma -

- the credential signifying attainment of the 

skills and knowledge deemed necessary by 

the State of New Jersey for its students to 

be successful in their careers and daily lives 

-- can be earned not only by completing the 

specific course, credit and assessment 

requirements of N.J.A.C. 6A:8-5.1(a), but 

also by demonstrating academic skills and 

knowledge  [*682]  equivalent to such 

requirements through alternative means, 

specifically, . . . by achieving the required 

scores on the General Educational 

Development (GED) test of the American 

Council on Education, N.J.A.C. 6A:8-

5.2(c); N.J.A.C. 6:30-1.3. 

[Commissioner Decision No. 201-09, 2009 

N.J. AGEN LEXIS 730 AT *7 (emphases 

added).] 

At the time of the Commissioner's decision in 

B.A. & J.H., in June 2009, that statement was 

correct. Today, it is not. 

N.J.A.C. 6A:8-5.2(c) then provided that the 

Commissioner [**33]  would award a "State-

endorsed high school diploma based on 

achieving the Statewide standard scores for 

passage of the [GED], to individuals age 

[sixteen] or older who are no longer enrolled in 

school and have not achieved a high school 

credential." The following month, the 

regulation was amended, explicitly replacing 

the words "State-endorsed high school 

diploma" with "State-issued high school 

diploma." See 41 N.J. Reg. 1302(a) (April 6, 

2009). Students who are not enrolled in school 

can thus no longer be awarded a State-endorsed 
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high school diploma by "achieving the 

Statewide standard score" on the GED. Instead, 

the State, through its statutes and regulations, 

now recognizes differences between a State-

endorsed and a State-issued high school 

diploma, and it allows for only a State-issued 

diploma based on passage of the GED. 

Again, contrary to its litigation position in this 

case, the DOE has acknowledged as much in 

the past. As DRNJ points out, the State Board 

of Education has previously explained that a 

"State-issued diploma represents something 

different than the State-endorsed diploma" 

because a recipient of a State-issued diploma 

"is not considered a graduate of a New Jersey 

high school." Bd. of Educ., State Board [**34]  

of Education Comment/Response Form, 

Revised Qualifying Scores for State-Issued 

High School Diplomas 2 (Mar. 4, 2020). The 

Board further stated that "[i]ndividuals who 

take a high school equivalency assessment have 

not met all of the State and local high school 

graduation requirements needed for a State-

endorsed diploma." Ibid. B.A. & J.H. thus does 

not help Sparta or the DOE here. 

Finally, Sparta has repeatedly insisted that "this 

case invites the [C]ourt to substitute its ideas or 

ideals of educational policy for those to whom 

the [L]egislature has entrusted that task," and to 

become an "arbiter[] of curricular standards and 

assessments," judging "the quality of the actual 

diploma/education received." That is incorrect. 

This case requires us to interpret and apply the 

plain language of federal and state statutes and 

regulations. That falls comfortably within a 

core judicial duty: construing the words of laws 

that the Legislature enacts and regulations that 

administrative agencies promulgate. See 

Goulding v. NJ Friendship House, Inc., 245 

N.J. 157, 167, 244 A.3d 725 (2021) ("[C]ourts 

remain the 'final authorities' on issues of 

statutory construction and [need not] 'stamp' 

their approval of the administrative 

interpretation" (alteration in original) (quoting 

Koch v. Dir., Div. of Tax'n, 157 N.J. 1, 8, 722 

A.2d 918 (1999) [**35] )); Lourdes Med. Ctr. 

of Burlington Cnty. v. Bd. of Rev., 197 N.J. 339, 

364, 963 A.2d 289 (2009) ("[A court's] duty is 

to construe and apply the statute as enacted." 

(quoting DiProspero v. Penn, 183 N.J. 477, 

492, 874 A.2d 1039 (2005))). 

Despite Sparta's assertion, in interpreting and 

applying the words of federal and state statutes 

and regulations, we do not "wade into those 

areas of educational standards or policy which 

belong in the hands of educators" -- we simply 

enforce the educational standards and policies 

that  [*683]  have been enacted by Congress 

and the New Jersey Legislature and 

promulgated by the United States Department 

of Education and the Commissioner. 

V. 

In obtaining a State-issued diploma based on 

passing the GED, A.D. obtained a degree 

documenting "the attainment of academic skills 

and knowledge equivalent to a high school 

education." See N.J.S.A. 18A:50A-1. He did 

not, however, obtain a "regular high school 

diploma" under 34 C.F.R. § 300.102(a)(3). 

A.D. therefore remains entitled to receive a free 

appropriate public education, and Sparta 

remains required, under the IDEA, to provide 

him with one. 

Accordingly, we reverse the judgment of the 

Appellate Division. 

CHIEF JUSTICE RABNER and JUSTICES 

PATTERSON, SOLOMON, PIERRE-LOUIS, 

FASCIALE, and NORIEGA join in JUSTICE 

WAINER APTER's opinion. 
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FASCIALE, J., writing for a unanimous Court. 

The Court considers whether "commissions" 

are considered "wages" under the Wage 

Payment Law (WPL) and are therefore subject 

to the WPL's protections. 

Plaintiff Rosalyn Musker worked in sales for 

defendant Suuchi, Inc. (Suuchi), which sells 

software subscriptions to apparel 

manufacturers. In addition to her base salary, 

Musker was eligible for commissions under 

Suuchi's Sales Commission Plan (SCP). In 

March 2020, in response to the COVID-19 

pandemic, Suuchi decided to sell Personal 

Protective Equipment (PPE), also on a 

commission basis, as memorialized in emails to 

the sales team. Musker generated 

approximately $34,448,900 in gross revenue by 

selling PPE. The parties disputed whether the 

4% commission she was entitled to for those 

sales was of gross or net revenue. The parties 

also disagreed about whether Musker's PPE 

commissions are "wages" or are excluded from 

the WPL as "supplementary incentives" under 

N.J.S.A. 34:11-4.1(c). 

Musker filed a complaint alleging that Suuchi 

violated the WPL by withholding her "wages." 

The trial judge dismissed the WPL claims, 

holding that Musker's PPE commissions were 

not "wages" under the WPL. The Appellate 

Division affirmed. 479 N.J. Super. 38, 64, 318 

A.3d 692 (App. Div. 2024). The Court granted 

leave to appeal. 258 N.J. 470, 322 A.3d 90 

(2024). 

HELD: The WPL defines "wages" as "direct 

monetary compensation for labor or services 
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rendered by an employee, where the amount is 

determined on a time, task, piece, or 

commission basis." N.J.S.A. 34:11-4.1(c) 

(emphasis added). Under that definition, 

compensating an employee by paying a 

"commission" for "labor or services" always 

constitutes a wage under the WPL. Therefore, a 

"commission" under the WPL cannot be 

excluded from the definition of "wages" as a 

"supplementary incentive." 

1. If an employer violates the WPL by 

withholding an employee's wages, an employee 

may seek damages in a private cause of action. 

To constitute a "wage" under the WPL, there 

first must be "direct monetary compensation for 

labor or services rendered by an employee." 

N.J.S.A. 34:11-4.1(c). Second, an employee's 

"direct monetary compensation" can be 

"determined on a time, task, piece, or 

commission basis." Ibid. Pursuant to the 

ordinary definition of the word, a "commission" 

directly compensates an employee for 

performing a service, and so commissions 

always meet the definition of "wages" under 

N.J.S.A. 34:11-4.1(c). Third, excluded from 

N.J.S.A. 34:11-4.1(c)'s definition of "wages" 

are "supplementary incentives . . . which are 

calculated independently of regular wages and 

paid in addition thereto." Applying the ordinary 

definitions of the terms, a "supplementary 

incentive" is compensation that motivates 

employees to do something above and beyond 

their "labor or services." A "commission" 

earned "for labor or services rendered by an 

employee" can thus never be a "supplementary 

incentive." Moreover, it would be illogical and 

contrary to the canons of statutory 

interpretation to read the statute's reference to 

"supplementary incentives" to include 

"commissions." (pp. 9-14) 

2. Selling PPE required Musker to render 

"labor or services" as an employee of Suuchi, 

and it is undisputed that Musker's 

compensation for PPE sales was determined on 

a commission basis. Those PPE commissions, 

which she earned solely because she performed 

"labor or services," are therefore "wages" under 

N.J.S.A. 34:11-4.1(c). Just because a product is 

new and potentially sold only temporarily does 

not mean that sales of that product somehow 

fall outside the regular "labor or services" an 

employee provides. Here, selling PPE became 

part of Musker's job, and her compensation for 

performing that task remained a "wage" within 

the meaning of the WPL. Whether PPE 

compensation is governed by the SCP or the 

March 2020 emails regarding the sales of PPE, 

and whether the PPE commissions are based on 

gross or net revenue, is not relevant to the 

determination that the commissions are wages. 

Finally, the Court explains that receiving a base 

salary does not turn "commissions" into 

"supplementary incentives" under the WPL. 

(pp. 14-17) 

REVERSED and REMANDED for further 

proceedings. 

Counsel:  [*1] Bruce L. Atkins argued the 

cause for appellant (Deutsch Atkins & 

Kleinfeldt, attorneys; Bruce L. Atkins, of 

counsel and on the brief, and Diane E. Peyser, 

on the brief). 

 

Richard A. Grodeck argued the cause for 

respondents (Piro Zinna Cifelli Paris & 

Genitempo, attorneys; Richard A. Grodeck, of 

counsel and on the brief). 

 

Daniel Resler, Deputy Attorney General, 

argued the cause for amicus curiae New Jersey 
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Department of Labor and Workforce 

Development (Matthew J. Platkin, Attorney 

General, attorney; Donna Arons, Assistant 

Attorney General, of counsel, Mayur P. 

Saxena, Assistant Attorney General, of counsel 

and on the brief, and Daniel Resler, on the 

brief). 

 

Alan H. Schorr argued the cause for amicus 

curiae National Employment Lawyers 

Association of New Jersey (Schorr & 

Associates, attorneys; Alan H. Schorr, of 

counsel and on the brief). 

Jonathan Romberg submitted a brief on behalf 

of amicus curiae Seton Hall University School 

of Law Center for Social Justice (Seton Hall 

University School of Law Center for Social 

Justice, attorneys; Jonathan Romberg, of 

counsel and on the brief). 

Judges: CHIEF JUSTICE RABNER and 

JUSTICES PATTERSON, PIERRE-LOUIS, 

WAINER APTER, NORIEGA, and 

HOFFMAN join in JUSTICE 

FASCIALE's [*2]  opinion. 

Opinion by: FASCIALE 

Opinion 
 
 

JUSTICE FASCIALE delivered the opinion of 

the Court. 

In this appeal, the legal question is whether 

"commissions" are considered "wages" under 

the Wage Payment Law (WPL), N.J.S.A. 34:11-

4.1 to -4.15, and are therefore subject to the 

WPL's protections. 

We hold that "commissions" are "wages" under 

the WPL. The WPL defines "wages" as "direct 

monetary compensation for labor or services 

rendered by an employee, where the amount is 

determined on a time, task, piece, or 

commission basis." N.J.S.A. 34:11-4.1(c) 

(emphasis added). Under that definition, 

compensating an employee by paying a 

"commission" for "labor or services" always 

constitutes a wage under the WPL. Therefore, 

contrary to the appellate court's conclusion, a 

"commission" under the WPL cannot be 

excluded from the definition of "wages" as a 

"supplementary incentive." 

We reverse the Appellate Division's judgment, 

vacate the trial judge's order dismissing 

plaintiff Rosalyn Musker's WPL claims, and 

remand for further proceedings. 

I. 

Defendant Suuchi, Inc. (Suuchi) is a company 

that sells a software-driven platform. In January 

2020, Suuchi generated annual recurring 

revenue (ARR) by selling software subscription 

packages to apparel manufacturers. At that 

time, Suuchi hired Musker to perform non-

sales [*3]  administrative work, with an annual 

salary of $80,000. In February 2020, Musker 

transitioned to a sales role. In addition to her 

base salary, she became eligible for 

commissions under Suuchi's Sales Commission 

Plan (SCP). 

The SCP incentivized sales. Under the SCP, 

commissions were based on ARR, paid in 

installments, and subject to the amount sold. 

Employees earned 1.75% in commissions on 

the first $729,167 of sales and could potentially 

earn up to 4% if they achieved certain sales 

benchmarks beyond that amount. The SCP was 

"intended to cover all sales situations." But 

Suuchi had the right to amend the SCP "when a 

new . . . product or service offering is defined." 
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In March 2020, in response to the COVID-19 

pandemic, Suuchi decided to sell Personal 

Protective Equipment (PPE), also on a 

commission basis. That month, defendant Mark 

Herman, Suuchi's Chief Financial Officer, 

conducted a virtual meeting with the sales team 

and explained the payment structure for selling 

PPE. Herman then emailed the team and 

memorialized those terms. In his email, he 

stated: 

As we discussed today in our update 

meeting for all PPE deals we will be 

recording these deals on a net basis as 

opposed to gross which [*4]  we have done 

historically on our [platform-as-a-service] 

deals. This is being done as the nature of 

our services are different and accordingly 

our markup for our services is our revenue. 

For example, if the order value is $500,000 

and our cost is $400,000 then our markup 

or our fee for services provided would be 

$100,000. Sales commission will be 

calculated using our revenue which in this 

example would be $100,000 times the 

respective tier rate per your commission 

agreement. Commission payments for PPE 

orders will be based on cash receipts and 

will be made the month after the month the 

cash is received. Using the previous 

example, assuming the deal signs tomorrow 

and cash is received Friday then the 

commission payment would be made the 

second payroll of April. 

These deals are a great way to max out on 

your commission rates. Once you max out 

your commission tiers, the commission is 

$40,000 for every $1 million of revenue to 

the company. 

Suuchi's Chief Executive Officer, defendant 

Suuchi Ramesh, replied to that email and 

added: 

We are providing same commissions on 

these one time orders and not penalizing for 

not being ARR. For now, lets max out on 

cash you can each make. Commitment, 

perseverance, [*5]  gumption and hustle 

shall be rewarded[.] 

Musker sold PPE to the State of New York and 

the Township of North Bergen and generated 

approximately $34,448,900 in gross revenue. 

The parties disputed the amount she was due in 

commissions for her PPE sales. Musker 

contended she was entitled to 4% of gross 

sales, or $1,377,956. Suuchi agreed her 

compensation for the PPE sales was determined 

on a commission basis but at 4% of net 

revenue, or approximately $476,250.1 The 

parties also disagreed about whether Musker's 

PPE commissions were "wages" or were 

excluded from the WPL as "supplementary 

incentives" as those terms are utilized in 

N.J.S.A. 34:11-4.1(c). 

Musker filed a complaint alleging that Suuchi 

violated the WPL by withholding her "wages."2 

The parties then filed cross-motions for 

summary judgment. The trial judge dismissed 

the WPL claims because, in her view, Musker's 

PPE commissions were not "wages" under the 

WPL. The judge found those commissions 

were excluded under the WPL as 

"supplementary incentives," and that Musker 

"is already entitled" to a salary. She reasoned 

that the PPE "commissions are designed to 

motivate and incentivize [Musker] to go above 

and beyond her sales performance, and the 

 

1 At oral argument, Suuchi's counsel stated that Suuchi offered to 

"throw in" approximately $50,000 to get Musker to "an even 

$525,000." 

2 Musker included other counts in her complaint, including that she 

was entitled to damages under a breach of contract claim. Those 

causes of action are not part of this appeal. 
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[PPE] commissions [*6]  are calculated 

independently of her regular wage." 

Musker appealed, and the Appellate Division 

affirmed the dismissal of her WPL claims. 

Musker v. Suuchi, Inc., 479 N.J. Super. 38, 64, 

318 A.3d 692 (App. Div. 2024). The Appellate 

Division stressed that "[i]n many, perhaps 

most, instances a promised commission will 

qualify as 'wages' under the [WPL] and not 

comprise a supplementary incentive." Ibid. 

However, the appellate court "concur[red] with 

the trial [judge's] determination that the 

commissions claimed by [Musker] on PPE 

sales were not 'wages' under the [WPL] but 

instead were 'supplementary incentives'" and 

therefore excluded from the WPL. Id. at 63. 

We granted leave to appeal. 258 N.J. 470, 322 

A.3d 90 (2024). We then granted motions to 

appear as amici curiae filed by the National 

Employment Lawyers Association of New 

Jersey (NELA), the New Jersey Department of 

Labor and Workforce Development (DOL), and 

Seton Hall University School of Law Center for 

Social Justice (CSJ). 

II. 

Musker argues that the Appellate Division 

misinterpreted N.J.S.A. 34:11-4.1(c) by 

erroneously concluding her PPE commissions 

were "supplementary incentives" and not 

"wages." She contends that Suuchi determined 

that her "direct monetary compensation for 

labor or services" for PPE sales was on a 

commission basis and that those commissions 

are therefore [*7]  "wages" under the WPL. 

Suuchi acknowledges that compensation for 

Musker's PPE sales was determined on a 

commission basis, above her base salary. But it 

argues that those commissions are not "wages" 

under the WPL and generally agrees with the 

appellate court's conclusion that Musker's 

compensation for PPE sales was excluded 

under the WPL's definition of "wages" as 

"supplementary incentives." Suuchi maintains 

that PPE was not its core product and contends 

it devised the PPE sales structure to incentivize 

sales efforts. 

The DOL argues that under the WPL, "wages" 

consist of monetary compensation for labor or 

services that an employee renders, "whether on 

a commission basis or otherwise." It contends 

that "wages are fundamentally distinct from 

'supplementary incentives.'" The DOL and 

NELA assert that a commission cannot be a 

supplementary incentive because under the 

WPL, commissions compensate employees for 

labor or services rendered -- not above and 

beyond such labor or services, as is the case for 

"supplementary incentives." 

The CSJ's position is closely aligned with that 

of Musker, NELA, and the DOL. It argues 

primarily that under the WPL, commissions are 

regular "wages" earned by employees [*8]  for 

performing their job, which are conceptually 

distinct from "supplementary incentives." The 

CSJ contends, like the DOL and NELA, that 

"commissions are always wages covered by the 

[WPL] and are never excluded as 

supplementary incentives." The CSJ 

emphasizes that a "supplementary incentive" is 

entirely separate from and paid in addition to 

"wages." 

III. 

We review questions of statutory interpretation 

de novo. Wiggins v. Hackensack Meridian 

Health, 259 N.J. 562, 574, 328 A.3d 911 

(2025). To do so, "we look to the Legislature's 

intent as expressed in the statute's plain terms." 

Ibid. "There is no more persuasive evidence of 

legislative intent than the words by which the 
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Legislature undertook to express its purpose . . . 

." Fuster v. Township of Chatham, 259 N.J. 

533, 547, 328 A.3d 894 (2025) (omission in 

original) (quoting Perez v. Zagami, LLC, 218 

N.J. 202, 209-10, 94 A.3d 869 (2014)). "We 

ascribe to the statutory words their ordinary 

meaning and significance and read them in 

context with related provisions so as to give 

sense to the legislation as a whole." DiProspero 

v. Penn, 183 N.J. 477, 492, 874 A.2d 1039 

(2005) (citations omitted); see also N.J.S.A. 

1:1-1 (stating that statutory "words and phrases 

shall be read" in context "and shall, unless 

inconsistent with the manifest intent of the 

legislature or unless another or different 

meaning is expressly indicated, be given their 

generally accepted meaning, according to the 

approved usage of the language"). "If [*9]  the 

plain language of a statute is clear, our task is 

complete." Savage v. Township of Neptune, 257 

N.J. 204, 215, 313 A.3d 65 (2024). "[I]f there is 

ambiguity in the statutory language that leads 

to more than one plausible interpretation, we 

may turn to extrinsic evidence, 'including 

legislative history, committee reports, and 

contemporaneous construction.'" DiProspero, 

183 N.J. at 492-93 (quoting Cherry Hill Manor 

Assocs. v. Faugno, 182 N.J. 64, 75, 861 A.2d 

123 (2004)). 

IV. 

"Originally enacted in 1965, the WPL 'governs 

the time and mode of payment of wages due to 

employees,' and is a remedial statute to be 

construed liberally." Maia v. IEW Constr. Grp., 

257 N.J. 330, 344, 313 A.3d 887 (2024) 

(quoting Hargrove v. Sleepy's, LLC, 220 N.J. 

289, 302-03, 106 A.3d 449 (2015)). Under 

N.J.S.A. 34:11-4.4, and subject to exceptions 

that do not apply here, "[n]o employer may 

withhold . . . an employee's wages." If an 

employer violates the WPL, an employee may 

seek damages in a private cause of action. 

Maia, 257 N.J. at 344; see also N.J.S.A. 34:11-

4.7. 

To resolve the narrow legal question presented 

in this appeal of whether Musker's PPE 

commissions are considered "wages" under the 

WPL, we address whether the statute excludes 

her "commissions" as "supplementary 

incentives." Our focus is on the definition of 

"wages" in the WPL. N.J.S.A. 34:11-4.1(c) 

defines "wages" as 

the direct monetary compensation for labor 

or services rendered by an employee, where 

the amount is determined on a time, task, 

piece, or commission basis excluding any 

form of supplementary incentives 

and [*10]  bonuses3 which are calculated 

independently of regular wages and paid in 

addition thereto. 

[(emphases added).] 

The plain text of that definition is clear and 

unambiguous. 

First, to constitute a "wage" under N.J.S.A. 

34:11-4.1(c), there must be "direct monetary 

compensation for labor or services rendered by 

an employee." Ibid. Thus, compensation is tied 

directly to "labor or services" performed by an 

employee. The WPL does not define those 

terms. We therefore ascribe "their ordinary 

meaning and significance and read them in 

context . . . to give sense to the" WPL's 

definition of "wages." DiProspero, 183 N.J. at 

492 (citation omitted). "Labor" means "[w]ork 

of any type, including mental exertion; physical 

or mental exertion to achieve some useful or 

 

3 Neither the parties, the trial judge, nor the appellate court concluded 

that Musker's PPE commissions were excluded under the WPL as 

"bonuses." We therefore need not address "bonuses" under N.J.S.A. 

34:11-4.1(c). 
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desired purpose, esp[ecially] for gain." Black's 

Law Dictionary 1043 (12th ed. 2024). 

"Service" means "[t]he official work or duty 

that one is required to perform." Id. at 1648. 

Those unambiguous definitions give context to 

the requirement that the "direct monetary 

compensation" must be for work that an 

employee is required to perform. 

Second, under N.J.S.A. 34:11-4.1(c), an 

employee's "direct monetary compensation" 

can be "determined on a time, task, piece, or 

commission basis." A "commission," which the 

WPL does [*11]  not define, means "a fee paid 

to an agent or employee for transacting a piece 

of business or performing a service; 

esp[ecially]: a percentage of the money 

received from a total paid to the agent 

responsible for the business." Merriam-

Webster's Collegiate Dictionary 249 (11th ed. 

2020). Thus, because a commission directly 

compensates an employee for performing a 

service, it always meets the definition of 

"wages" under N.J.S.A. 34:11-4.1(c) as "direct 

monetary compensation" for "labor or services" 

rendered by an employee. 

Third, excluded from N.J.S.A. 34:11-4.1(c)'s 

definition of "wages" are "supplementary 

incentives . . . which are calculated 

independently of regular wages and paid in 

addition thereto." The WPL does not define the 

terms "supplementary" and "incentives," so we 

look to their ordinary meanings. 

"Supplementary" generally means "added to 

something else" or "in addition to something 

else." Cambridge Dictionary, 

https://dictionary.cambridge.org/us/dictionary/e

nglish/supplementary (last visited Mar. 10, 

2025). "Incentive" generally means "something, 

especially money, that encourages a person or 

organization to do something." Cambridge 

Dictionary, 

https://dictionary.cambridge.org/us/dictionary/e

nglish/incentive (last [*12]  visited Mar. 10, 

2025). Putting the two terms together, a 

"supplementary incentive" is compensation that 

motivates employees to do something above 

and beyond their "labor or services." Thus, 

under N.J.S.A. 34:11-4.1(c), a "supplementary 

incentive" is not payment for "labor or 

services," and a "commission" earned "for labor 

or services rendered by an employee" can never 

be a "supplementary incentive." 

All monetary compensation arguably 

motivates, encourages, and incentivizes 

employees. That is a simple matter of common 

sense. But the primary question addressing 

whether compensation is a "supplementary 

incentive" is not whether the compensation 

only has the capacity to do those things, but 

rather whether the compensation incentivizes 

employees to do something beyond their "labor 

or services." If that is the case, then the 

compensation is a "supplementary incentive" 

and is excluded from the definition of "wages" 

under N.J.S.A. 34:11-4.1(c). In other words, 

just because compensation has the capacity to 

incentivize does not mean it is automatically 

excluded from being a wage as a 

"supplementary incentive" under the WPL. 

As the DOL and NELA explain, some 

examples of "supplementary incentives" may 

include payment for sharing office [*13]  space 

with another employee, working out of a 

particular office location, achieving perfect 

attendance, referring a friend to apply for an 

open position, or participating in an office 

costume contest. In those examples, the added 

compensation is for doing something that is 

beyond the employee's "labor or services." 

Therefore, "supplementary incentives" under 

the WPL are distinct from "commissions," 
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which provide monetary compensation for 

"labor or services" rendered by an employee.4 

The WPL is unambiguous. Even if it was not, 

applying well-known canons of statutory 

construction also demonstrates that 

"commissions" and "supplementary incentives" 

must mean different things. For example, "[i]t 

is an elementary rule of construction that effect 

must be given, if possible, to every word, 

clause and sentence of a statute." Norman J. 

Singer & Shambie Singer, 2A Sutherland 

Statutory Construction § 46:6 at 238 (7th ed. 

2024) (citing United States v. Menasche, 348 

U.S. 528, 75 S. Ct. 513, 99 L. Ed. 615 (1955)). 

Notably, "[d]ifferent words used in the same, or 

a similar, statute are assigned different 

meanings whenever possible." Id. at 261. That 

is the case here. If "supplementary incentives" 

included certain "commissions" in its meaning, 

then instead of N.J.S.A. 34:11-4.1(c) saying 

"[w]ages means the [*14]  direct monetary 

compensation for labor or services rendered by 

an employee, where the amount is determined 

on a . . . commission basis excluding any form 

of supplementary incentives," it would 

otherwise read "[w]ages means the direct 

monetary compensation for labor or services 

rendered by an employee, where the amount is 

determined on a . . . commission basis 

excluding any form of supplementary 

commissions." That reading would be illogical 

and contrary to applicable canons of statutory 

interpretation. 

V. 

Application of those legal principles to the facts 
 

4 Because we conclude that "commissions" and "supplementary 

incentives" are different from each other and that "commissions" are 

"wages" under the WPL, we need not address whether Musker's PPE 

commissions are "calculated independently of regular wages and 

paid in addition thereto." Her PPE commissions are "wages" under 

the WPL. 

of this case is straightforward. 

Selling PPE required Musker to render "labor 

or services" as an employee of Suuchi. It is 

undisputed that Musker's compensation for PPE 

sales was determined on a commission basis. 

Suuchi acknowledged that the promised 

earnings were directly tied to those sales. Those 

PPE commissions, which she earned solely 

because she performed "labor or services," are 

therefore "wages" under N.J.S.A. 34:11-4.1(c). 

We disagree with any suggestion that because 

PPE was a new product and not the primary 

business of Suuchi, Musker's "commissions" 

were therefore "supplementary incentives." 

Suuchi branched out during the pandemic and 

entered the [*15]  PPE market. That was a 

business decision that generated millions of 

dollars in revenue for the company. But just 

because a product is new and potentially sold 

only temporarily does not mean that sales of 

that product somehow fall outside the regular 

"labor or services" an employee provides. Here, 

selling PPE became part of Musker's job, and 

her compensation for performing that task 

remained a "wage" within the meaning of the 

WPL. 

The fact that the parties dispute whether the 

SCP, the March 2020 emails, or both, govern 

Musker's compensation for PPE sales is of no 

moment to the legal question presented.5 No 

matter which commission structure is employed 

by the parties, the undisputed fact is that the 

more labor or services Musker rendered to sell 

PPE, the more commissions she earned. 

Whether there are differences between the 

commission structure contemplated under the 
 

5 Interpreting the SCP and the March 2020 emails, the trial judge 

found that Musker was entitled to PPE "commissions" on her breach 

of contract claim utilizing 4% of the net sales. That ruling is not 

before us. 
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SCP and the plan announced in March 2020 

does not change our analysis, and whether 

Musker's PPE commissions were on gross sales 

or net sales is irrelevant to the definition of 

"wages" under the WPL. For purposes of 

N.J.S.A. 34:11-4.1(c), the only question is 

whether Musker's commissions for selling PPE 

are wages. And they are. 

We also disagree [*16]  with the notion that 

receiving a base salary turns "commissions" 

into "supplementary incentives" under the 

WPL. If that was the case, sales commissions 

earned by an employee would cease to be 

"wages" under the WPL if the salesperson also 

received a salary. Payment determined on a 

commission basis, for "labor or services," is no 

less a "wage" under the WPL than a salary 

determined on a time basis. And N.J.S.A. 

34:11-4.1(c) does not expressly preclude an 

employee who has a base salary from also 

earning wages separately on a commission 

basis.6 Musker's PPE commissions were for her 

"labor or services." Those commissions -- or 

any commissions earned by employees for 

labor or services rendered -- cannot be 

"supplementary incentives" under the WPL. 

VI. 

The judgment of the Appellate Division 

upholding the order dismissing Musker's WPL 

claims is reversed. We remand for further 

proceedings in the trial court consistent with 

this opinion. 

CHIEF JUSTICE RABNER and JUSTICES 

PATTERSON, PIERRELOUIS, WAINER 

APTER, NORIEGA, and HOFFMAN join in 

 

6 Suuchi's counsel acknowledged as much at oral argument when he 

pointed out that Musker had a base salary and earned "wages" by 

selling software subscriptions under the SCP through the 

commissions she earned on those sales. 

JUSTICE FASCIALE's opinion. 
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Judge Bariso. Since 2000, the Medal of Honor award has been given annually to lawyers, law–related
professionals, and lay people who have made significant contributions to the advancement or
improvement of the justice system or the betterment of the legal profession in New Jersey. The award
also recognizes professional excellence as demonstrated by an individual’s accomplishments in the
law or through service to the profession and the community during their careers.

Judge Bariso graduated from Rutgers University in 1976, where he received a bachelor’s degree
magna cum laude and was elected to the Phi Beta Kappa honor society. He received his juris doctor
degree from the Rutgers University School of Law in 1979. After law school, he clerked for Superior
Court Judge J. Emmet Cassidy before entering private practice, specializing in civil defense litigation
for corporate, insurance, and individual clients. In 1988, he established a successful defense firm, Peter
F. Bariso, Jr., Esq. PC., concentrating in civil litigation and worker’s compensation, which merged with
the Firm in 1995.  

Judge Bariso led the Firm’s Litigation Department for ten years, focusing his practice on insurance
defense litigation issues related to automobile, aviation, commercial, premises, products liability, and
worker’s compensation.  He was frequently appointed as an arbitrator by the Superior Court of New
Jersey and worked as a court-approved mediator in complex and substantial civil matters.  He was
certified by the Supreme Court as a Civil Trial Attorney.

Judge Bariso has had six trial court opinions approved for publication:

Jersey City Redevelopment Agency v. RJ Woodward, LLC, 462 N.J. Super. 27 (Law Div. 2020)
Ferguson v. JONAH, 445 N.J. Super. 129 (Law Div. 2014)
Dobco v. Brockwell & Carrington, 441 N.J. Super. 148 (Law Div. 2015)
Town of Harrison Bd. v. Netchert, 439 N.J. Super. 164 (Law Div. 2015)
Camacho v. Camacho, 381 N.J. Super. 395 (Law Div. 2005)
Smith v. Moustiatse, 388 N.J. Super. 273 (Law Div. 2005)

Judge Bariso has also contributed to numerous publications used as seminar material for The New
Jersey Institute for Continuing Legal Education over the past 20 years. Some of the more recent
publications were seminar material for Labor and Employment Law Forum (2017); Hot Topics for Civil
Litigators (2014); Effectively Using Objections at Depositions and Trial: A Crash Course from Some of
the State’s Top Judges and Attorneys (2011); 2011 Civil Trial Practice: The Judicial Perspective (2011); 2010
Automobile Insurance Update: Keys for Handling the Automobile Accident Case; Keys to Jury Selection



in a Civil Case (2010); Effectively Using Objections at Deposition and Trial: A Crash Course from some
of the State’s top Judges and Attorneys (2008); Beyond the Court Rules: What the Presiding Judges
Really Think (2008); Medicine for Lawyers: Winning Neck & Back Injury Cases (2008); 2007 Tort Law
Conference (2007). He is also a contributing author on Education Law for Encyclopedia of New Jersey
(2004).
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Justice Rachel Wainer Apter was nominated by Gov. Phil Murphy and was sworn in as 
an associate justice on Oct. 21, 2022. 

Born on July 22, 1980, Justice Wainer Apter grew up in Rockaway. She graduated from 
the University of Pennsylvania and received her law degree from Harvard Law School. 
After law school, she served as a law clerk for U.S. District Judge Jed Rakoff, U.S. Circuit 
Judge Robert Katzmann, and U.S Supreme Court Associate Justice Ruth Bader 
Ginsburg.  

At the time of her appointment, Justice Wainer Apter was serving as director of the New 
Jersey Division on Civil Rights. She previously served as counsel to the New Jersey 
Attorney General and assistant attorney general.  

Before joining the Attorney General’s Office, Justice Wainer Apter worked as a senior 
staff attorney at the American Civil Liberties Union (ACLU) and in the Supreme Court 
and Appellate practice at Orrick, Herrington & Sutcliffe. 

Justice Wainer Apter and her husband have three children. 

 



 

Anne M. Patterson 
 
 

 Justice Anne M. Patterson was born in Trenton, New Jersey in 1959.  She 
graduated from Dartmouth College with a degree in Government in 1980, and received 
her J.D. from Cornell Law School in 1983.  Justice Patterson then joined the 
Morristown, New Jersey law firm of Riker, Danzig, Scherer, Hyland & Perretti as an 
associate.  In 1989, Justice Patterson left Riker Danzig to serve as a deputy attorney 
general and special assistant to New Jersey Attorney General Peter N. Perretti, Jr., 
handling civil litigation and criminal appeals on behalf of the state.  She rejoined Riker 
Danzig and became a partner in the firm in 1992.  Her practice focused on product 
liability, intellectual property and commercial litigation in state and federal trial and 
appellate courts.  Justice Patterson served as Chair of the New Jersey State Bar 
Association Product Liability and Toxic Tort Section, as an officer and trustee of the 
Association of the Federal Bar of New Jersey, and as a trustee of the Trial Attorneys of 
New Jersey.  From 1991 to 2006, Justice Patterson served on the New Jersey Supreme 
Court Committee on Character.   

 Justice Patterson was nominated as an Associate Justice of the New Jersey 
Supreme Court by Governor Chris Christie and was sworn in on September 1, 2011.  
She was nominated for tenure by Governor Phil Murphy and was sworn in on July 31, 
2018.   

 



 

Justice Fabiana Pierre-Louis was nominated by Gov. Phil Murphy on June 5, 2020 and was sworn in 
as an associate justice on Sept. 1, 2020. She is the first Black woman to serve on the New Jersey 
Supreme Court. 

Born on Sept. 9, 1980 in New York City, Justice Pierre-Louis spent her early childhood in Brooklyn 
and moved to Irvington, NJ when she was eight years old. She received a bachelor's degree from 
Rutgers University in New Brunswick and a law degree from Rutgers Law School. 

At the time of her appointment, Justice Pierre-Louis was a partner at Montgomery, McCracken, 
Walker & Rhoads where she worked in the white collar and government investigations practice 
group. She focused her practice on complex commercial litigation, white collar crime, and 
government investigations. 

Prior to that, Justice Pierre-Louis was an Assistant United States Attorney at the U.S. Attorney’s 
Office, where she served as the Attorney-in-Charge of the Trenton and Camden branches and was 
the first woman of color to hold both positions. Justice Pierre-Louis also worked in the Newark 
office in the general crimes and organized crime and gang units. 

Justice Pierre-Louis began her legal career as a law clerk to New Jersey Supreme Court Associate 
Justice John E. Wallace Jr., whose seat she now occupies. 

Justice Pierre-Louis and her husband have two sons. 

 



Hon. Deborah J. Venezia was appointed to the Bench in 1995 and currently sits in Middlesex County as 
Presiding Judge of the Family Part.  She has previously sat in the Family and Criminal divisions before 
being appointed as Presiding Judge of Family in 2008.  Judge Venezia was the chair of the Juvenile 
Committee of the Conference of Family Presiding Judges from 2009-2015, chair of the Conference of 
Family Presiding Judges from 2015-2017, chair of Children in Court Improvement Committee 2015-to 
present, co-chair of the Middlesex Council for Juvenile Justice System Improvement, member of the 
Information Technology Advisory Committee, chair of the Middlesex County Vicinage Courthouse Art 
Advisory Committee and member of the Supreme Court Ad Hoc Committee on the Code of Judicial 
Conduct.  Prior to her appointment, Judge Venezia was in private practice and served as municipal court 
judge and other appointed positions for several municipalities.  She is a graduate of Fairfield University 
and St. Mary’s University of San Antonio School of Law. 
 



 
Honorable Jeanne T. Covert was appointed to the Bench in 2005 and began her judicial career in the 

Family Part, handling FM, FD and CIC matters. She was reassigned to the Criminal Division in 2009, and 

named Presiding Judge of the Criminal Division in 2010. Judge Covert served as Conference Chair of the 

Criminal Presiding Judges, from January 2013 to September 2017.  In addition, Judge Covert was named 

Chair of the Drug Court Advisory Committee in August 2017. In September 2018 she was designated 

Presiding Judge of the Special Civil Part and in November 2018 Judge Covert was named Presiding Judge 

of the Civil Division.  Judge Covert was named Assignment Judge of Burlington County in July of 2019.  

She is also a member of the Supreme Court Committee on Salaries and Pensions and was part of the 

Supreme Court Joint Committee on Criminal Justice. In 2019, Judge Covert was named part of the Judiciary 

Opportunities for Building Success (“JOBS”) Committee where she Chaired the Outreach Subcommittee. 

Judge Covert continues to co-chair the Supreme Court Working Group on Jury Operations. She is also the 

Chair of the Conference of Wiretap Judges, and the Chair of the Supreme Court Committee for Recovery 

Court. Prior to her appointment, Judge Covert served as an Assistant Prosecutor in the Appellate Unit of 

the Camden County Prosecutor’s Office, Public Defender for several towns in Burlington County, and 

Assistant Prosecutor for Burlington County. She was also an associate and partner with the criminal defense 

firm of Call and Covert. Judge Covert graduated from the University of Delaware and received her Juris 

Doctorate from Rutgers Law School-Camden. 
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