
Chancery 2025: Equity in the Trenches - Winning Strategies for Business Disputes 

Civil Litigation Track (Aqua) 

Chancery Practice in New Jersey often involves litigating high stakes matters at an 
expedited pace requiring lawyers to be equipped with the agility and skills to achieve 
positive outcomes for their clients.  This program will provide practitioners with useful tools 
to succeed in this exciting arena and will touch on the hot topics that the Chancery Courts 
are handling in 2025.   
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AGENDA

• The Chancery Trial

• Considerations for Your Trial

• Life Cycle of a Chancery Matter

• Court-Appointed Fiduciaries 

• New Developments 
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CONSIDERATIONS 
FOR YOUR  
CHANCERY 
TRIAL 
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No Jury
Expert reports 

and expert 
testimony

The Court’s 
equitable 

powers and 
ability to craft 
a resolution

The 
importance of 

post-trial 
briefing 



4

LIFE CYCLE 
OF A 
CHANCERY 
TRIAL 
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Initiation 

See Example CMOs (Discovery, 
Mediation?)

Dispositive Motions

Pretrial Conference 
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Chancery Division: General Equity

TRIAL:  ONE YEAR FROM THE DATE OF FILING

Where Instituted. 

(1) Chancery Division-General Equity. Actions in which the plaintiff’s primary right or the principal relief sought is equitable in 
nature, except as otherwise provided by subparagraphs (2) and (3), shall be filed and heard in the Chancery Division, General

Equity, even though legal relief is demanded in addition or alternative to equitable relief.

4:3-1. Divisions of Court; Commencement and Transfer of 
Actions 
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COURT-APPOINTED
FIDUCIARIES
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Court-appointed Fiduciaries

• Statutory and equitable authorities allow for several varieties based on type of 
entity and needs of case:
• Statutory receiver
• Custodial receiver
• Statutory custodian or provisional director
• Special fiscal agent

• Receiverships are generally disfavored
• “The appointment of any receiver is an extraordinary remedy” requiring 

“imposing and persuasive proof” because it has a “paralytic effect . . . on 
corporate affairs”1

• “[S]uch drastic action is avoided where possible, and if the relief necessary 
can be accomplished by some less onerous expedient”2

1 First Nat’l State Bank v. Kron, 190 N.J. Super. 510, 513 (App. Div. 1983). 
2 Roach v. Margulies, 42 N.J. Super. 243, 245–46 (App. Div. 1956). 
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Statutory Receivers

• Equitable remedy described in the Business Corporations Act1

• Receiver acquires legal title to corporate assets2, empowering him/her to:
• wind up corporation’s affairs;
• pay or settle debts;
• liquidate assets;
• dissolve the entity;

• Creditors, shareholders (≥10% ownership), or corporation itself (by board 
resolution) can seek appointment of receiver3

• Available in case of:
• Insolvency,
• suspension of business operations due to lack of funds, or
• business conducted at great loss and with great prejudice to creditors or 

shareholders.4

1 N.J.S.A. 14A:14-2. 3N.J.S.A. 14A:14-2(1).
2 N.J.S.A. 14A:14-4. 4N.J.S.A. 14A:14-2(2).
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Custodial Receivers

• Court of equity has inherent power to appoint receiver, even if corporation is 
solvent, on ground of:
• gross or fraudulent mismanagement, or
• gross abuse of trust or general dereliction of duty1

• Breadth of powers is subject to the court’s discretion
• May include “the power to sell assets of the company under the court’s 

supervision and, if necessary, the company itself”2

• Normally limited to only actions that preserve corporate assets—might 
later be converted to statutory receiver for purposes of liquidation if 
circumstances require3

• Court should consider appointment “only as a last resort”4

1 Ravin, Sarasohn, Cook, Baumgarten, Fisch & Rosen, P.C. v. Lowenstein Sandler, P.C., 365 N.J. Super. 241, 249 (App. Div. 2003). 3Id. at 253–54 (Fisher, J.A.D., concurring
2 Roach, 42 N.J. Super. at 245 4 Id. at 249.
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Special Fiscal Agents

• Developed from equity jurisprudence—not statutory
• Agent appointed pendente lite with powers tailored to the needs of the case
• Preserve assets and oversee operations (collect rents, hire employees, 

buy supplies, etc.)
• Investigate
• Represent oppressed minority shareholder/member
• Act as peacekeeper

• In many circumstances, advantageous compared to receivership
• “Less drastic1” than receivership—preserves entity’s reputation, avoids 

alarming creditors
• Agent does not take legal title to assets, cannot dissolve entity
• Typically temporary until issues are resolved

1 N.J. Realty Concepts, LLC v. Mavroudis, 435 N.J. Super. 118, 125 (App. Div. 2014).
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Statutory Custodians and Provisional Directors

• Equitable remedy described in the Business Corporations Act1 and, for LLCs, 
the RULLCA2

• Instead of dissolving entity, court appoints person to exercise powers of a 
board member or officer—manage affairs, act in entity’s best interests

• Corporate shareholders or LLC members have standing to request remedy; 
typically brought derivatively on entity’s behalf

• Available in case of:
• deadlock; or
• illegal, fraudulent, or oppressive conduct by the controlling 

shareholders/members

1 N.J.S.A. 14A:12-7.
2 N.J.S.A. 42:2C-48(b).
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NEW DEVELOPMENTS 
IN CHANCERY 

12



13

257-261 20th 
Ave. v. 
Roberto, 259 
N.J. 417 
(2025)

Summary of Facts:
• The New Jersey Supreme Court considered the issue of

whether the prior version of the Tax Sale Law violates the
Takings Clause of the Fifth Amendment.

• Defendant purchased a property in 1997 and after failing to
pay three sewer tax bills, the City placed tax liens on the
property.

• Thereafter, the Plaintiff bought the tax sale certificates at the
public auction and years later, filed a foreclosure complaint.

• Defendant failed to file an Answer and thus, the court
entered a judgment in Plaintiff’s favor.

• Defendant later moved to permit redemption on the basis
that he invested in the Property and had substantial equity in
the home. The lower court vacated the judgment and
Defendant appealed.

Decision:
• The Supreme Court held that the TSL was unconstitutional

because it allows for forfeiture of surplus equity without just
compensation. Essentially, the Court’s decision is in
accordance with the United State Supreme Court’s decision
Tyler v. Hennepin County, 598 U.S. 631 (2023).
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Gallardo v. Ginarte, 
No. A-2068-23 (App. Div. Mar. 20, 2025)

Summary of Facts: 
• Plaintiff attorney sued Defendant law firm alleging that his termination was for a protected activity. 
• Thereafter, Defendant law firm filed suit and an OTSC in the Chancery Division against Plaintiff and 

Plaintiff’s new firm alleging Plaintiff pressured Defendant’s clients to retain Plaintiff’s new firm. 
• During the Chancery OTSC hearing, the Court asked Defendant “[The court] believe[s] that it [has] been 

established that that [has] been waived and that arbitration is no longer an issue. Correct?” In respond, 
Defendant stated “That [is] correct, Your Honor.” 

• Both actions were then transferred to the Law Division. The Law Division heard Defendant’s motion to 
compel arbitration and denied same on the basis that Defendant waived their right to arbitration in the 
earlier Chancery Matter. 

Decision: 
• Defendant appealed the Court’s decision-making numerous arguments including that “absent a writing 

or filed order, an express verbal waiver should not carry any more or less significance than an implied 
waiver.” The Appellate Division affirmed the lower court’s decision finding that Defendant expressly 
waived its right to arbitration. The Court noted that the express waiver was placed on the record in 
open court and there was no need to further “formally” memorialize it in a “writing or filed order.” 
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Questions?
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Chancery 2025: EQUITY IN THE TRENCHES – WINNING STRATEGIES FOR BUSINESS DISPUTES 

 

Date: Thursday, May 15, 2025, 10:30 a.m. – 11:45 a.m.  

Chancery 2025: Equity in the Trenches - Winning Strategies for Business Disputes 

Civil Litigation Track (Aqua) 

Chancery Practice in New Jersey often involves litigating high stakes matters at an expedited pace 

requiring lawyers to be equipped with the agility and skills to achieve positive outcomes for their 

clients.  This program will provide practitioners with useful tools to succeed in this exciting arena 

and will touch on the hot topics that the Chancery Courts are handling in 2025.   

   

• Hon. Darren T. DiBiasi, P.J.Ch. (Bergen)  

• Hon. Robert J. Mega, P.J.Ch. (Union)  

• Hon. M. Susan Sheppard, A.J. (Atlantic & Cape May, Vicinage 1) 

• Hon. Lisa M. Vignuolo, P.J.Ch. (Middlesex) 

• Jonathan S. Liss, Esq., General Equity and Corporate Governance Litigation Team Leader, 

Gibbons P.C. (Newark) 

• Alexandra V. Gallo, Esq., Moderator, Co-Chair, NJSBA Equity Jurisprudence Committee, 

Partner, O’Toole Scrivo, LLC (Cedar Grove)  

 

Agenda: 

1. The Chancery Trial 

a. Considerations for Your Trial  

b. Life Cycle of a Chancery Matter 

2. Court-Appointed Fiduciaries  

3. New Developments  

 

Outline: 

I. The Chancery Trial 

a. Considerations for Your Trial 

i. No jury 

ii. Expert testimony? How to use expert reports.  

iii. Court’s equitable powers and ability to craft a solution (partition, etc.) 

iv. The importance of post-trial briefing  

b. Life Cycle of a Chancery Matter 

i. Initiation of Litigation (OTSC, Verified Complaint, Complaint) 

1. Is this a logical exit ramp? 

ii. Example CMOs (pretrial briefing, etc.) 
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iii. Discovery (written discovery, document productions, expert reports, fact 

and expert depositions) 

iv. [Standstill for Mediation? Other logical exit ramps?] 

v. Additional Discovery if Mediation Unsuccessful (discovery motions, 

appointments of Discovery Adjudicator?) 

vi. Dispositive Motions 

vii. Pretrial Conference  

viii. Exhibit and Witness Lists  

c. The One-Year Requirement  

 

II. Court-Appointed Fiduciaries 

a. Receiverships are generally disfavored 

b. “The appointment of any receiver is an extraordinary remedy” requiring 

“imposing and persuasive proof” because it has a “paralytic effect . . . on 

corporate affairs”1 

c. “[S]uch drastic action is avoided where possible, and if the relief necessary can 

be accomplished by some less onerous expedient”2 

d. Statutory and equitable authorities allow for several varieties based on type of 

entity and needs of case: 

i. Statutory receiver 

1. Equitable remedy described in the Business Corporations Act. 

N.J.S.A. 14A:14-2. 

2. N.J.S.A. 14A:14-4. Receiver acquires legal title to corporate assets, 

empowering him/her to: 

a. wind up corporation’s affairs; 

b. pay or settle debts; 

c. liquidate assets; 

d. dissolve the entity; 

3. Creditors, shareholders (≥10% ownership), or corporation itself 

(by board resolution) can seek appointment of receiver. N.J.S.A. 

14A:14-2(1). 

4. Available in case of: 

a. Insolvency, 

b. suspension of business operations due to lack of funds, or 

 
1 First Nat’l State Bank v. Kron, 190 N.J. Super. 510, 513 (App. Div. 1983). 
2 Roach v. Margulies, 42 N.J. Super. 243, 245–46 (App. Div. 1956). 
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c. business conducted at great loss and with great prejudice 

to creditors or shareholders. N.J.S.A. 14A:14-2(2). 

ii. Custodial receiver 

1. Court of equity has inherent power to appoint receiver, even if 

corporation is solvent, on ground of: 

a. gross or fraudulent mismanagement, or 

b. gross abuse of trust or general dereliction of duty1 

2. Breadth of powers is subject to the court’s discretion 

a. May include “the power to sell assets of the company 

under the court’s supervision and, if necessary, the 

company itself”2 

b. Normally limited to only actions that preserve corporate 

assets—might later be converted to statutory receiver for 

purposes of liquidation if circumstances require3 

3. Court should consider appointment “only as a last resort”4 

iii. Special fiscal agent 

1. Developed from equity jurisprudence—not statutory 

2. Agent appointed pendente lite with powers tailored to the needs 

of the case 

a. Preserve assets and oversee operations (collect rents, hire 

employees, buy supplies, etc.) 

b. Investigate 

c. Represent oppressed minority shareholder/member 

d. Act as peacekeeper 

3. In many circumstances, advantageous compared to receivership 

a. “Less drastic1” than receivership—preserves entity’s 

reputation, avoids alarming creditors 

b. Agent does not take legal title to assets, cannot dissolve 

entity 

c. Typically temporary until issues are resolved 

iv. Statutory custodian or provisional director 

1. Equitable remedy described in the Business Corporations Act1 

and, for LLCs, the RULLCA2 

2. Instead of dissolving entity, court appoints person to exercise 

powers of a board member or officer—manage affairs, act in 

entity’s best interests 

3. Corporate shareholders or LLC members have standing to request 

remedy; typically brought derivatively on entity’s behalf 
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4. Available in case of: 

a. deadlock; or 

b. illegal, fraudulent, or oppressive conduct by the 

controlling shareholders/members 

 

III. New Developments/ Court Decisions: 

a. 257-261 20th Ave. v. Roberto, 259 N.J. 417 (2025) 

i. Summary of Facts: The New Jersey Supreme Court considered the issue of 

whether the prior version of the Tax Sale Law violates the Takings Clause 

of the Fifth Amendment. Defendant purchased a property in 1997 and 

after failing to pay three sewer tax bills, the City placed tax liens on the 

property. Thereafter, the Plaintiff bought the tax sale certificates at the 

public auction and years later, filed a foreclosure complaint. Defendant 

failed to file an Answer and thus, the court entered a judgment in 

Plaintiff’s favor. Defendant later moved to permit redemption on the basis 

that he invested in the Property and had substantial equity in the home. 

The lower court vacated the judgment and Defendant appealed.  

ii. Decision: The Supreme Court held that the TSL was unconstitutional 

because it allows for forfeiture of surplus equity without just 

compensation. Essentially, the Court’s decision is in accordance with the 

United State Supreme Court’s decision Tyler v. Hennepin County, 598 U.S. 

631 (2023). 

b. Gallardo v. Ginarte, No. A-2068-23, 2025 N.J. Super. Unpub. LEXIS 430 (App. Div. 

Mar. 20, 2025): 

i. Summary of Facts: Plaintiff attorney sued Defendant law firm alleging that 

his termination was for a protected activity. Thereafter, Defendant law 

firm filed suit and an OTSC in the Chancery Division against Plaintiff and 

Plaintiff’s new firm alleging Plaintiff pressured Defendant’s clients to 

retain Plaintiff’s new firm. During the Chancery OTSC hearing, the Court 

asked Defendant “[The court] believe[s] that it [has] been established 

that that [has] been waived and that arbitration is no longer an issue. 

Correct?” In respond, Defendant stated “That [is] correct, Your Honor.” 

Both actions were then transferred to the Law Division. The Law Division 

heard Defendant’s motion to compel arbitration and denied same on the 

basis that Defendant waived their right to arbitration in the earlier 

Chancery Matter.  
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ii. Decision: Defendant appealed the Court’s decision making numerous 

arguments including that “absent a writing or filed order, an express 

verbal waiver should not carry any more or less significance than an 

implied waiver.” The Appellate Division affirmed the lower court’s 

decision finding that Defendant expressly waived its right to arbitration. 

The Court noted that the express waiver was placed on the record in 

open court and there was no need to further “formally” memorialize it in 

a “writing or filed order.”  
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SUPERIOR COURT OF NEW JERSEY 
MIDDLESEX COUNTY 
CHANCERY DIVISION 
 
DOCKET NO.: MID-C- 
 

CIVIL ACTION 
 

 
CASE MANAGEMENT ORDER 

 
 

     
PREPARED BY THE COURT 
  
 :    
 : 
 :    
  Plaintiffs, :  
   : 
 v.  : 
   : 
   :   
   : 
  Defendants. : 
   : 

 
 THIS MATTER having been opened to the Court between the parties,                    attorney for 

Plaintiff, and                                                , attorney for Defendant, and the Court having reviewed the status 

of the litigation, and for good cause having been shown;  

 IT IS ON THIS __TH day of ____________, 2025 
 
 ORDERED AS FOLLOWS: 

 
1. The parties shall serve proposed written discovery requests by ____________________________. 

 
2. The parties shall serve their responses to any written discovery requests no later than                     , 

2025. 
 

3. Depositions of party and fact witnesses shall take place no later than                    , 2025.  Depositions 
may be conducted remotely via Zoom or similar video conference, only by mutual consent of all 
parties.  In the event that no consensus regarding the mode of depositions is reached, any party 
may petition the Court to set the mode for depositions. 
 

4. Each party shall identify its expert witnesses by name, address, and area of expertise no later than                                                                                                         
_______________________________________, 2025. 
 

5. Plaintiff and Defendant shall serve its expert reports no later than                             , 2025. 
 

6. The parties shall complete all expert depositions no later than                          , 2025. Expert 
depositions may take place at any time following service of the deponent’s expert report. 
 

7. All discovery shall be completed no later than                           , 2025. 
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8. Pursuant to R. 4:5B-2, parties and/or counsel on their behalf shall TELEPHONICALLY 1 appear 
on                , 2025 at 9:30am, or as soon thereafter as ordered by the Court, for a Case Management 
Conference.  Email Gertrude.melnick@njcourts.gov with concerns. 
 

9. Trial Date shall be ______________2025 at 9:30am.  Parties shall appear personally before Hon. Lisa 
M. Vignuolo, P.J.Ch., 56 Paterson Street, Courtroom 301 on that date and time. 
 

10. Pretrial submissions shall be submitted at least seven days prior to the Pre-Trial Conference date, 
including but not limited to witness lists, exhibit lists, motions in limine, stipulation, and a 
proposed form of judgment pursuant to R. 4:25-2(b), R. 4:25-3 and R. 4:25-1. 
 

11. An in person Pretrial Conference, pursuant to R. 4:25-1, is scheduled before Hon. Lisa M. 
Vignuolo, P.J.Ch., 56 Paterson Street, Courtroom 301 on ___________________, 2025 at 9:00am.   
 

12. The parties must submit to the Court a joint letter identifying a mutually selected mediator and 
the date of the scheduled mediation by ______________, 2025.  Mediation shall not stay discovery 
schedule. 
 

13. Notwithstanding the dates and time otherwise expressed in this Order, Parties may file any other 
motions or application seeking, without limitation, injunctive or affirmative relief, at any time. 

IT IS FURTHER ORDERED that Counsel are directed to cooperate with each other to 

implement the discovery consistent with this Order. Counsel are free to modify, with consent of all counsel, 

any discovery deadline contained herein, unless the modification affects the discovery end date. Counsel 

shall request a telephone case management conference if problems or issues arise regarding discovery 

deadlines set forth in this Case Management Order prior to engaging in motion practice on discovery 

issues. 

IT IS FURTHER ORDERED that a copy of this Order shall be served upon all parties by Plaintiff’s 

counsel within five (5) days of execution. 

     

              

Hon. Lisa M. Vignuolo, P.J.Ch. 

 
1 DIAL: 732-645-4316; PROMPT: 88320#; ACCESS ID: 2477265 

mailto:Gertrude.melnick@njcourts.gov


__________________________________ 

             

___________     SUPERIOR COURT OF NEW JERSEY 

       CHANCERY DIVISION 
 Plaintiff,      ATLANTIC COUNTY 
       DOCKET NO: ATL-C- xx-xx  
vs.       Civil Action 

        

____________     CASE MANAGEMENT ORDER 

 

 Defendants.     

__________________________________        

                 

 

THIS MATTER coming before the Court as a result of a contesting answer filed 

on behalf of defendants; and the Court having determined to enter this Order dealing with 

the management of this matter; 

 

IT IS ON THIS  14h  day of  June, 2023, ORDERED: 

 
1. Requests for written discovery are to be propounded within 

thirty (30) days and answered within the time provided by 
the Rules of Court.  
 

2. Depositions are to be completed within one hundred and 
fifty (150) days. 
 

3. No provision is made herein for expert reports or 
depositions of experts, as these appear not to be necessary 
at this time. Should paper discovery demonstrate the need 
for experts, counsel will contact the court to conduct a 
telephone case management conference to consider 
amending this case management order. 
 

4. All discovery to be completed by November 22, 2023. 
 

5. No party may file any discovery motion without first 
discussing the same with the court and counsel, in a 
conference call, and receiving the court’s permission.  
Discovery or case management problems shall be 

addressed by conference of counsel and, to the extent 

unresolved, in correspondence to the court, followed by 

a conference call.   
 

 
6. Parties are permitted to file dispositive motions at any time.   



 2 

 
7. The court shall not conduct a pre-trial conference or a 

status conference unless specifically requested by counsel, 
appropriate justification set forth.  Counsel, if requesting a 
pre-trial order, may themselves prepare and submit a 
proposed consensual pre-trial order.  The pre-trial order 
shall comply with R. 4:25-1(b) and R. 4:25-3 

 
8. A management conference is scheduled Monday, July 17,  

2023 at 12:30 p.m., before Judge M. Susan Sheppard.  

That conference will be conducted via zoom. 
 

9. Firm trial dates have now been scheduled Monday, 

January 22, 2024 at 9:00 a.m. and on such other dates 

as may be required, before Judge M. Susan Sheppard at 
the Atlantic County Civil Courthouse, located at 1201 
Bacharach Blvd, Atlantic City, New Jersey. Pre-trial briefs, 
which shall be filed and served ten (10) days in advance of 
the trial, shall contain the information set forth in R. 4:25-
1(b)(1) through (5) and (9), and any other matters as 
deemed appropriate.  Trial briefs shall set forth a summary 
of the parties’ contentions and address any legal and 
evidentiary problems anticipated at trial.  No in limine 
motions may be filed unless court permission is received.   

 
10. Whenever motions are filed and/or trial briefs submitted, 

the same shall be appropriately tabbed and an index setting 
forth a list of exhibits shall be appended to the submission. 

 
11. Trial Exhibits:  Counsel shall meet prior to trial to prepare 

either a combined exhibit list or individual lists which not 
only shall include those exhibits counsel plan to move in 
evidence but also shall include all exhibits (including 
charts, enlargements, learned treatises, and the like) that 
counsel reasonably anticipate marking for identification.  
Exhibits shall be pre-marked P-1 for plaintiff, D-1 for 
defendant, J-1 for joint exhibits.  Exhibit and witness lists 
shall be exchanged and forwarded to the court by no later 
than 9:00 a.m. on the Wednesday before the date trial is 
scheduled to commence.  Trial time is not to be wasted by 
interruptions to mark exhibits. 

 
12. At least five (5) days prior to the scheduled trial date, the 

parties shall confer and shall stipulate which exhibits may 
be introduced into evidence without objection, which 
exhibits shall be marked for identification only, and shall 
file particularized written objections to exhibits when legal 
and/or evidentiary issues are implicated.  Except for good 
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cause shown, no party will be permitted to offer any 
exhibits not identified or not submitted by said party for  
examination by opposing counsel in compliance with this 
Order.  Any objections not made in writing at least three (3) 
business days prior to the scheduled trial date may be 
considered waived.  Copies of each party’s list of pre-
marked exhibits shall be provided to the trial judge, along 
with copies of all exhibits which are to be introduced into 
evidence without objection.  Copies of the reports of 
proposed expert witnesses are to be submitted should there 
be no objection to the same. 

 
13. If any witness might be unavailable for trial, the parties will 

discuss the viability of zoom and/or videotaped testimony. 
If there is no agreement, the Court will entertain a 
conference. 

 
14. No trial shall be adjourned due to outstanding discovery.  

Discovery difficulties shall be promptly brought to the 
undersigned’s attention at which time a determination shall 
be made on how best to proceed. 

 
15. If the pleadings contain a jury demand any party seeking a 

jury trial shall file a motion for a jury trial within ten (10) 
days of today or the jury demand shall be deemed waived. 

 
 

 
   __________________________________ 

M. Susan Sheppard, P.J.Ch. 



                 
 

 
SUPERIOR COURT OF NEW JERSEY 

CHANCERY DIVISION – ATLANTIC COUNTY 
                          

DOCKET NO.: F-xx-xx 
                                                  __________       
__________, 
 
               PLAINTIFF(S)          Civil Action        
                                             FORECLOSURE 
                            CASE MANAGEMENT ORDER 
vs 
 
___________,  
              
                                                       
                                                      DEFENDANT(S) 
                                      
 
If the subject property is the primary residence of the homeowner(s), this case is referred to 
mediation. If defendant has not already filed for mediation, they must do so within ten (10) 
days of the date of this order. Forms and instructions may be found at the Judiciary website is 
https://www.njcourts.gov/self-help/forms  
 
Additionally, the New Jersey Housing and Mortgage Finance Agency instituted a program 
called “Emergency Rescue Mortgage Assistance” (ERMA) available for qualified homeowners.  
The State website is: www.nj.gov/dca/hmfa/erma/hub 
 

THIS MATTER coming before the Court as a result of a contesting answer filed on 

behalf of defendants; and the Court having determined to enter this Order dealing with the 

management of this matter; 

 

IT IS ON THIS    26th   DAY OF MAY 2023, ORDERED; 

 
1. Trial is scheduled for FEBRUARY 5th, 2024. 

 
2. A case management conference is scheduled Monday, July 17, 2023, at 10:30 a.m., 

before Judge M. Susan Sheppard. That conference will be conducted via zoom.  
 

3. (a) Any party may serve interrogatories within 30 days or said discovery will be 
deemed waived. The interrogatories shall not exceed 20 questions with no sub parts. 
The interrogatories must be answered within 30 days after service. 
 
(b) Any party may request the production of documents within 30 days. The documents 
must be furnished within 30 days after service. 
 
 

https://www.njcourts.gov/self-help/forms
http://www.nj.gov/dca/hmfa/erma/hub


                 
 

 
(c) Failing to answer interrogatories or provide documents not produced or which could 
have been produced or responded as set forth herein will be barred from trial if not 
submitted. 

 
4. Requests for admissions may be served and responded to in accordance with the 

court rules or will be deemed waived. 
 

5. Depositions conducted only by leave of the Court. 
 

6. The discovery end date is December 5, 2023. 
 

7. No party shall file any discovery or non-dispositive motion in this action without the 
prior permission of the Court. Such permission may be sought by letter to Judge 
Sheppard briefly describing the issue(s) to be addressed by the motion giving 3 dates 
with times the parties are available for a conference call for the court to decide the 
issues. Counsel must confer with their adversary prior to writing the letter. 

 
8. Dispositive motions shall not require prior permission of the court unless made 

before completion of discovery. If all discovery intended is completed and\or waived, a 
dispositive motion may be filed without permission providing that an attorney 
Certification is attached stating all discovery is completed and/or waived.   

 
9. Requests for adjournments of the trial must be in writing.  The party making the 

request is required to consult with all other parties prior to making the request and 
shall set forth the reason(s) for the request and the position(s) of the other parties as 
to the request.  Adjournments will only be granted for exceptional circumstances and 
will not be granted due to discovery problems.  Please be prepared to go to trial on the 
first trial listing. 
 

 
10. WITNESS LIST: 

 
a. Each party shall file and serve a list containing the name and address of every 

witness who may testify at trial 7 days before trial.  Any person not included on 
the list will be barred from testifying. 

 
11. EXHIBITS: 

 
a. All parties shall file and serve a list of all documents that they intend to use or 

refer to as exhibits at time of trial.  Documents are to be pre-marked with “P-1” 
for plaintiff(s), “D-1” for defendant(s) and “J-1 for joint exhibits 

 
b. Parties shall exchange copies of all exhibits and shall supply the court with two 

(2) loose-leaf notebooks containing said list and exhibits 7 days prior to trial. 
(Loose exhibits are not permitted. Tabs are required between exhibits.) 

 
c. Caution: Except for good cause shown, the parties shall be precluded from 

offering in evidence, using as demonstrative evidence, or examining any of their 



                 
 

witnesses concerning any exhibits not so identified (except solely for 
impeachment purpose). The listing of an exhibit does not commit the listing 
party to make any use of such exhibit.  Subject to any objections that have not 
been waived herein, any party may use an exhibit that has been disclosed in 
another party’s listings. 

 
12.  TRIAL BRIEF: 

 
All parties shall file and serve a trial brief addressing all factual and legal issues to be 
raised during the trial at least 7 days before the trial. Any issues not addressed in the 
trial brief will be deemed to have been waived. If there are any anticipated in limine 
motions or unusual evidence problems, these issues shall also be briefed. 

 
 
 
 
                      _____________________________    
                 Hon. M. Susan Sheppard, P. J. Ch. 
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257-261 20th Avenue, Realty, LLC, Plaintiff-Appellant, v. Alessandro Roberto, Defendant-Respondent, and Fanny 
Roberto, wife of Alessandro Roberto, Keller Depken Fuel Oil Company Inc., a/k/a Hop Energy LLC, and Midland 
Funding LLC, Defendants.

Prior History: On certification to the Superior Court, Appellate Division, whose opinion is reported at 477 N.J. 
Super. 339, 307 A.3d 19 (App. Div. 2023) [***1] .

Case Summary

Overview
Key Legal Holdings

• The version of the New Jersey Tax Sale Law (TSL) in effect prior to its 2024 amendment is unconstitutional in 
the current action because it allows for the forfeiture of surplus equity in real property without just 
compensation, in violation of the Takings Clause of the Fifth Amendment.

• New Jersey recognizes a property right to surplus equity in real property.

• Private lienholders acting under the TSL to perform the traditional public function of tax collection may be 
considered state actors subject to the Takings Clause.

• The taking of surplus equity under the TSL serves a public purpose of enabling municipalities to collect taxes 
for the general welfare, and is not a taking for a private purpose.

Material Facts

• Defendant Alessandro Roberto owned a mixed-use property in Paterson worth an estimated $475,000 to 
$535,000.

• Roberto failed to pay $606 in sewer taxes on the property.

• The City of Paterson placed tax liens on the property, and plaintiff 257-261 20th Avenue Realty, LLC 
purchased the tax sale certificates at auction.

• Plaintiff filed a tax foreclosure complaint, and the redemption amount was set at $32,973.15.

• Roberto did not redeem the property, and the court entered a final judgment in favor of plaintiff.

Controlling Law

• U.S. Constitution, Fifth Amendment, Takings Clause.
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• N.J. Tax Sale Law (TSL), N.J.S.A. 54:5-1 to -137(prior to 2024 amendment).

• Tyler v. Hennepin County, 598 U.S. 631, 143 S. Ct. 1369, 215 L. Ed. 2d 564 (2023).

Court Rationale

The Supreme Court's decision in Tyler v. Hennepin County applies to this case as binding precedent under the 
Supremacy Clause. Like Minnesota law in Tyler, New Jersey law has long recognized a property owner's right to 
surplus equity in real property beyond the amount owed in debt. Private lienholders who execute tax foreclosures 
under the TSL act jointly with local governments in performing the traditional public function of tax collection, and 
thus may be considered state actors subject to the Takings Clause. The taking of surplus equity under the TSL 
serves a public purpose of enabling municipalities to collect taxes and is not a private taking, contrary to plaintiff's 
argument. To comply with the Takings Clause under Tyler, lienholders are entitled to recover debts owed but not 
surplus equity exceeding that amount.

Outcome
Procedural Outcome

The Supreme Court of New Jersey affirmed as modified the judgment of the Appellate Division, which had vacated 
the trial court's final judgment of foreclosure in favor of the plaintiff.

LexisNexis® Headnotes

Real Property Law > Deeds > Types of Deeds > Tax Deeds

Tax Law > ... > Real Property Taxes > Collection of Tax > Tax Deeds & Tax Sales

Tax Law > State & Local Taxes > Administration & Procedure > Tax Liens

HN1[ ]  Types of Deeds, Tax Deeds

Under the Tax Sale Law, N.J.S.A. 54:5-1 to -137, the successful purchaser of a tax sale certificate pays the taxes 
due and has the right to seek to foreclose and acquire title to the property subject to various requirements. The 
owner, however, can redeem the property for the value of the debt plus interest and costs up until the entry of final 
judgment.

Civil Rights Law > ... > Elements > Color of State Law > Traditional State Functions

Tax Law > ... > Real Property Taxes > Collection of Tax > Tax Deeds & Tax Sales

HN2[ ]  Color of State Law, Traditional State Functions

New Jersey recognizes a property right to surplus equity in real property. Private lienholders may be considered 
state actors because they act jointly with local governments under the Tax Sale Law to perform a traditional public 
function - the collection of taxes.

Constitutional Law > Bill of Rights > Fundamental Rights > Eminent Domain & Takings
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Tax Law > ... > Real Property Taxes > Collection of Tax > Tax Deeds & Tax Sales

HN3[ ]  Fundamental Rights, Eminent Domain & Takings

Plus, takings under the Tax Sale Law, N.J.S.A. 54:5-1 to -137, are not for private use; they are designed to raise 
revenue for municipalities to operate.

Real Property Law > ... > Liens > Nonmortgage Liens > Tax Liens

HN4[ ]  Nonmortgage Liens, Tax Liens

In New Jersey, local governments depend on real estate taxes and other assessments related to real property as 
their primary sources of revenue. The State's tax foreclosure law provides a framework for towns to collect a stream 
of revenue when property owners do not pay their taxes.

Real Property Law > ... > Liens > Nonmortgage Liens > Tax Liens

Tax Law > ... > Real Property Taxes > Collection of Tax > Tax Deeds & Tax Sales

Tax Law > ... > Real Property Taxes > Collection of Tax > Tax Liens

HN5[ ]  Nonmortgage Liens, Tax Liens

Under the Tax Sale Law, N.J.S.A. 54:5-1 to -137, unpaid property taxes create a continuous lien on a property for 
taxes owed, subsequent taxes, interest, penalties and costs of collection. N.J. Stat. Ann. § 54:5-6. The Tax Sale 
Law enables municipalities to convert that lien into a stream of revenue by encouraging the purchase of tax 
certificates on tax-dormant properties. N.J. Stat. Ann. § 54:5-19, N.J. Stat. Ann. § 54:5-32. To accomplish that, 
towns can issue a certificate certifying the taxes and other obligations tied to the lien. N.J. Stat. Ann. § 54:5-11, N.J. 
Stat. Ann. § 54:5-12. Towns may then sell the certificate at auction after notice to the public and the property owner. 
N.J.S.A. 54:5-19, 54:5-26, 54:5-27, 54:5-31. Under the Tax Sale Law, potential buyers can start the bidding for a 
tax sale certificate at a maximum interest rate of 18 percent; the certificate is sold to the bidder willing to buy it at 
the lowest rate. N.J. Stat. Ann. § 54:5-32. The successful bidder of a tax sale certificate agrees to pay the 
municipality the taxes or assessments due, N.J. Stat. Ann. § 54:5-31, N.J. Stat. Ann. § 54:5-31, N.J. Stat. Ann. § 
54:5-46, and can record the certificate as a mortgage on the land. N.J. Stat. Ann. § 54:5-50.

Real Property Law > Deeds > Types of Deeds > Tax Deeds

Tax Law > ... > Real Property Taxes > Collection of Tax > Tax Deeds & Tax Sales

Real Property Law > ... > Liens > Nonmortgage Liens > Tax Liens

Tax Law > State & Local Taxes > Administration & Procedure > Tax Liens

HN6[ ]  Types of Deeds, Tax Deeds

The purchase of a tax sale certificate does not convey the property to the buyer. The delinquent owner still has title 
to the property; the purchaser obtains the municipality's lien. With that, the purchaser acquires an inchoate interest 
that consists of three rights: the right to receive the sum paid for the certificate with interest; the right to redeem any 
later-issued tax sale certificate; and the right to acquire title by foreclosure.
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Real Property Law > ... > Mortgages & Other Security Instruments > Redemptions > Statutory Redemption

Tax Law > ... > Real Property Taxes > Collection of Tax > Tax Deeds & Tax Sales

HN7[ ]  Redemptions, Statutory Redemption

Property owners can redeem a tax certificate by paying the amount tendered at the sale, the buyer's expenses, and 
subsequent taxes with interest. N.J. Stat. Ann. § 54:5-58 to 54:5-60. The municipal taxing authority sets the amount 
required for redemption, and all redemptions must be made through the tax collector's office. N.J. Stat. Ann. § 54:5-
54, N.J. Stat. Ann. § 54:5-54.1.

Governments > Legislation > Statute of Limitations > Time Limitations

Real Property Law > ... > Mortgages & Other Security Instruments > Redemptions > Mortgagor's Right

Tax Law > ... > Real Property Taxes > Collection of Tax > Tax Deeds & Tax Sales

Real Property Law > ... > Mortgages & Other Security Instruments > Redemptions > Statutory Redemption

HN8[ ]  Statute of Limitations, Time Limitations

If the property owner does not redeem, the purchaser of the certificate can file an action in court to foreclose the 
right of redemption. N.J. Stat. Ann. § 54:5-86 (a). The lawsuit can be filed from two to twenty years after the date 
the certificate was sold. N.J. Stat. Ann. § 54:5-79, N.J. Stat. Ann. § 54:5-86 (a). The purchaser must give the owner 
thirty days' written notice of the action, N.J. Stat. Ann. § 54:5-97.1, N.J. Stat. Ann. § 54:5-98, and the owner can still 
redeem at any time before the right to redeem is cut off or final judgment is entered, N.J. Stat. Ann. § 54:5-54; NJ 
Court Rules 4:64-6. Once the court enters final judgment, title to the property vests in the purchaser. N.J. Stat. Ann. 
§ 54:5-87.

Civil Procedure > Appeals > Standards of Review > Abuse of Discretion

Civil Procedure > Judicial Officers > Judges > Discretionary Powers

Civil Procedure > Judgments > Relief From Judgments

HN9[ ]  Standards of Review, Abuse of Discretion

New Jersey Court Rule 4:50-1(f) provides that a court may relieve a party from a final judgment or order for any 
reason justifying relief from the operation of the judgment or order. Whether to grant relief is left to the sound 
discretion of the trial court, and that decision is reviewed for abuse of discretion. Relief under New Jersey Court 
Rule 4:50-1 is available only in exceptional circumstances. The Rule's boundaries are as expansive as the need to 
achieve equity and justice. Nonetheless, vacation of a judgment should be granted sparingly. To decide whether to 
vacate judgment under New Jersey Court Rule 4:50-1, courts consider, among other equitable factors, the extent of 
the delay in applying for relief, the applicant's fault or blamelessness, and any prejudice to the other party. The 
strong interests in finality of judgments and judicial efficiency are also balanced against the need to achieve equity 
and justice. In the end, whether exceptional circumstances exist depends on the facts of each case, and all doubts 
should be resolved in favor of the parties seeking relief.

Governments > Legislation > Statute of Limitations > Time Limitations
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Tax Law > ... > Real Property Taxes > Collection of Tax > Tax Deeds & Tax Sales

HN10[ ]  Statute of Limitations, Time Limitations

In general, motions under New Jersey Court Rule 4:50-1 must be made within a reasonable time. NJ Court Rules 
4:50-2 specifies that motions under NJ Court Rules 4:50-1 (a), NJ Court Rules 4:50-1 (b), and NJ Court Rules 4:50-
1 (c) of NJ Court Rules 4:50-1 must be made not more than one year after the judgment. The Tax Sale Law, 
N.J.S.A. 54:5-1 to -137, separately sets a three-month time limit to apply to reopen a final judgment. N.J. Stat. Ann. 
§ 54:5-87.

Constitutional Law > Bill of Rights > Fundamental Rights > Eminent Domain & Takings

Constitutional Law > Bill of Rights > State Application

HN11[ ]  Fundamental Rights, Eminent Domain & Takings

The Takings Clause of the Fifth Amendment provides that private property shall not be taken for public use, without 
just compensation. U.S. Const. amend. V. The Clause applies to the States through the U.S. Const. amend. XIV.

Constitutional Law > Bill of Rights > Fundamental Rights > Eminent Domain & Takings

HN12[ ]  Fundamental Rights, Eminent Domain & Takings

The Takings Clause, Fifth Amendment, was designed to bar Government from forcing some people alone to bear 
public burdens which, in all fairness and justice, should be borne by the public as a whole.

Constitutional Law > Bill of Rights > Fundamental Rights > Eminent Domain & Takings

Constitutional Law > Supremacy Clause > Supreme Law of the Land

HN13[ ]  Fundamental Rights, Eminent Domain & Takings

Under the Supremacy Clause, the United States Supreme Court is the source of authority on the Takings Clause 
for federal and state courts alike. U.S Const. art. VI makes the Constitution the supreme Law of the Land and the 
federal judiciary is supreme in the exposition of the law of the Constitution.

Civil Procedure > Judgments > Preclusion of Judgments > Prospective & Retroactive Applications

Governments > Courts > Judicial Precedent

Governments > Legislation > Effect & Operation > Retrospective Operation

HN14[ ]  Preclusion of Judgments, Prospective & Retroactive Applications

When the United States Supreme Court applies a rule of federal law to the parties before it, that rule is the 
controlling interpretation of federal law and must be given full retroactive effect in all cases still open on direct 
review and as to all events, regardless of whether such events predate or postdate the announcement of the rule. 
Tyler v. Hennepin County, 598 U.S. 631, 143 S. Ct. 1369, 215 L. Ed. 2d 564 (2023) therefore applies to pending 
federal cases on direct review. Tyler likewise applies to cases on direct review in state court.
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Governments > Courts > Judicial Precedent

Governments > Legislation > Effect & Operation > Retrospective Operation

HN15[ ]  Courts, Judicial Precedent

New Jersey case law looks to some of the same principles that federal courts use to decide if decisions should 
apply retroactively. But those principles do not apply here because the Supremacy Clause does not allow federal 
retroactivity doctrine to be supplanted by the invocation of a contrary approach to retroactivity under state law. In 
other words, when the United States Supreme Court applies a principle of federal law to all cases on direct appeal, 
state courts are bound by that approach.

Real Property Law > Zoning > Constitutional Limits
Business & Corporate Compliance > Real Property > Zoning > Constitutional Limits

Constitutional Law > Bill of Rights > Fundamental Rights > Eminent Domain & Takings

Real Property Law > Eminent Domain Proceedings > Elements > Due Process

Evidence > Privileges > Self-Incrimination Privilege > Scope

Real Property Law > ... > Elements > Involuntary Acquisition & Diminution of Value > Takings

HN16[ ]  Zoning, Constitutional Limits

A violation of the Takings Clause requires the taking of private property. U.S. Const. amend V.

Real Property Law > Financing > Foreclosures > Judicial Foreclosures

HN17[ ]  Foreclosures, Judicial Foreclosures

In a civil action for foreclosure or satisfaction of a mortgage, money raised from the sale of the mortgaged property 
shall be applied to pay off and discharge the moneys ordered to be paid, and the surplus, if any, shall be deposited 
with the court and shall be paid to the person or persons entitled thereto, as the court shall determine. N.J. Stat. 
Ann. § 2A:50-36, N.J. Stat. Ann. § 2A:50-37. The defendant in a foreclosure action, among other claimants, may 
apply for the withdrawal of surplus moneys. NJ Court Rules 4:64-3 (a).

Real Property Law > Financing > Foreclosures

HN18[ ]  Financing, Foreclosures

In the commercial context, surplus proceeds must be returned to the debtor after the foreclosure of a security 
interest. N.J. Stat. Ann. § 12A:9-608, N.J. Stat. Ann. § 12A:9-615 (2001). When pawned property is sold at public 
auction or private sale, any surplus proceeds are due to the pledgor or anyone else who would have been entitled 
to redeem the pledge if it had not been sold. N.J. Stat. Ann. § 45:22-27. Property owners in New Jersey have a 
recognized property right to surplus equity.
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Constitutional Law > Substantive Due Process > Scope

HN19[ ]  Constitutional Law, Substantive Due Process

Most rights secured by the Constitution are protected only against infringement by governments, not private actors. 
Under the Fourteenth Amendment, state action is subject to constitutional scrutiny, but private conduct is not.

Tax Law > ... > Real Property Taxes > Collection of Tax > Tax Deeds & Tax Sales

HN20[ ]  Collection of Tax, Tax Deeds & Tax Sales

The Supreme Court articulated a two-part approach to determine whether actions by a private party may be fairly 
attributable to the State: First, the deprivation must be caused by the exercise of some right or privilege created by 
the State or by a rule of conduct imposed by the State or by a person for whom the State is responsible. Second, 
the party charged with the deprivation must be a person who may fairly be said to be a state actor. This may be 
because he is a state official, because he has acted together with or has obtained significant aid from state officials, 
or because his conduct is otherwise chargeable to the State.

Tax Law > ... > Real Property Taxes > Collection of Tax > Tax Deeds & Tax Sales

HN21[ ]  Collection of Tax, Tax Deeds & Tax Sales

The Supreme Court highlighted three distinct circumstances as examples of when a private party can be 
considered a state actor: (i) when the private entity performs a traditional, exclusive public function; (ii) when the 
government compels the private entity to take a particular action; or (iii) when the government acts jointly with the 
private entity. In light of those principles, the purpose, structure, and practical application of New Jersey's Tax Sale 
Law, N.J.S.A. 54:5-1 to -137, demonstrate that private lienholders who execute tax foreclosures may be considered 
state actors.

Tax Law > ... > Real Property Taxes > Collection of Tax > Tax Deeds & Tax Sales

HN22[ ]  Collection of Tax, Tax Deeds & Tax Sales

The collection of tax revenue is a quintessential, traditional public function. In New Jersey, real estate taxes are the 
primary source of revenue for local governments. When property owners fail to make those payments, the New 
Jersey Tax Sale Law, N.J.S.A. 54:5-1 to -137, enacted by the State, helps fill the void. It creates a stream of 
revenue that substitutes for delinquent tax payments. And private lienholders play an integral role in providing that 
revenue pursuant to the TSL's statutory framework. Local government and private lienholders have different roles 
under the Tax Sale Law, which assigns various responsibilities to each. Lienholders are incentivized to purchase 
tax sale certificates by a generous maximum interest rate. N.J. Stat. Ann. § 54:5-32. They determine whether and 
when to start an action to foreclose and, as part of that process, take the necessary steps to foreclose on 
delinquent properties. N.J. Stat. Ann. § 54:5-86, N.J. Stat. Ann. § 54:5-97.1. Lienholders on their own, however, 
cannot facilitate the collection of delinquent property taxes or create an alternate stream of revenue for the town 
under the TSL; nor can they transfer title through a tax foreclosure. Local government and private lienholders act 
jointly in that regard. And their interdependent actions flow from the statutory scheme the State created, the TSL.

Tax Law > ... > Real Property Taxes > Collection of Tax > Tax Deeds & Tax Sales

HN23[ ]  Collection of Tax, Tax Deeds & Tax Sales
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By working in tandem under the Tax Sale Law framework, local government effectively delegates to private 
investors the common governmental function of seizing properties to satisfy a tax debt. Private lienholders acting 
pursuant to the TSL can be considered state actors.

Constitutional Law > Bill of Rights > Fundamental Rights > Eminent Domain & Takings

Tax Law > ... > Real Property Taxes > Collection of Tax > Tax Deeds & Tax Sales

HN24[ ]  Fundamental Rights, Eminent Domain & Takings

A purely private taking could not withstand the scrutiny of the public use requirement; it would serve no legitimate 
purpose of government and would thus be void. One person's property may not be taken for the benefit of another 
private person without a justifying public purpose. Even if just compensation is paid, one person's property may not 
be taken for the benefit of another private person without a justifying public purpose. If a lienholder or anyone else 
therefore took surplus equity in property for a private use, they could not keep it.

Real Property Law > ... > Liens > Nonmortgage Liens > Tax Liens

Tax Law > ... > Real Property Taxes > Collection of Tax > Methods & Timing

Tax Law > ... > Real Property Taxes > Collection of Tax > Tax Deeds & Tax Sales

HN25[ ]  Nonmortgage Liens, Tax Liens

The Tax Sale Law, N.J.S.A. 54:5-1 to -137, serves a public purpose by enabling municipalities to collect taxes. The 
primary purpose of the Law is to provide a method for collecting taxes. The public policy in New Jersey is to 
encourage tax sale foreclosure to assist municipalities in the collection of delinquent taxes. Contrary to early 
hostility to tax titles, the policy today is to support them, thereby to aid municipalities in raising revenue. N.J.S.A. § 
54:5-85. By creating an alternate stream of revenue for delinquent taxes, and providing for tax foreclosures by 
private lienholders, the Tax Sale Law enables municipalities to obtain the payment of taxes without going into the 
real estate business. Raising revenue under the Tax Sale Law is designed to contribute to the public's general 
welfare; it is not a taking for a private purpose.

Real Property Law > ... > Elements > Involuntary Acquisition & Diminution of Value > Takings

Tax Law > ... > Real Property Taxes > Collection of Tax > Tax Deeds & Tax Sales

HN26[ ]  Elements, Takings

The public character of a taking under the Tax Sale Law, N.J.S.A. 54:5-1 to -137, is not diminished by the fact that 
property may be transferred directly to a private entity. Government does not itself have to use property to 
legitimate the taking; it is only the taking's purpose, and not its mechanics, that must pass scrutiny under the Public 
Use Clause.

Constitutional Law > Bill of Rights > Fundamental Rights > Eminent Domain & Takings

Tax Law > ... > Real Property Taxes > Collection of Tax > Tax Deeds & Tax Sales

HN27[ ]  Fundamental Rights, Eminent Domain & Takings
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The version of the Tax Sale Law, N.J.S.A. 54:5-1 to -137, in effect before 2024 runs counter to the principles 
outlined in  Tyler v. Hennepin County, 598 U.S. 631, 143 S. Ct. 1369, 215 L. Ed. 2d 564 (2023), and violates the 
Takings Clause of the Fifth Amendment.

Constitutional Law > Bill of Rights > Fundamental Rights > Eminent Domain & Takings

Tax Law > ... > Real Property Taxes > Collection of Tax > Tax Deeds & Tax Sales

Real Property Law > ... > Liens > Nonmortgage Liens > Tax Liens

HN28[ ]  Fundamental Rights, Eminent Domain & Takings

The Takings Clause of the Fifth Amendment is designed to prevent the taking of private property for public use, 
without just compensation. As a result, lienholders are entitled to recover debts they are owed -- the value of tax 
sales certificates they purchased at public auction along with interest and related costs. But they are not entitled to 
surplus equity in property that exceeds that amount. To the extent the prior version of the TSL deviates from those 
principles, it does not survive constitutional scrutiny. Property owners challenging a tax foreclosure on direct review 
have a plausible claim for the value of property taken from them beyond the debt they owe.

Constitutional Law > Bill of Rights > Fundamental Rights > Eminent Domain & Takings

Constitutional Law > Bill of Rights > State Application

HN29[ ]  Fundamental Rights, Eminent Domain & Takings

The Fifth Amendment applies to the States through the Fourteenth Amendment.

Headnotes/Summary

Headnotes

This syllabus is not part of the Court's opinion. It has been prepared by the Office of the Clerk for the convenience 
of the reader. It has been neither reviewed nor approved by the Court and may not summarize all portions of the 
opinion.

257-261 20th Avenue Realty, LLC v. Alessandro Roberto (A-29-23) (088959)

Argued September 23, 2024 -- Decided January 9, 2025

RABNER, C.J., writing for a unanimous Court.

In this appeal, the Court considers whether the version of the Tax Sale Law (TSL) in effect prior to the law's 
amendment in 2024 violates the Takings Clause of the Fifth Amendment to the United States Constitution.

Defendant Alessandro Roberto bought a property in Paterson in 1997; in 2022, a realtor estimated the property 
could be listed for up to $535,000. Roberto failed to pay three sewer tax bills on the property totaling $606. The City 
of Paterson placed tax liens on the property for that amount, and plaintiff 257-261 20th Avenue Realty, LLC, bought 
the corresponding tax sale certificates at public auction. Years later, plaintiff filed a tax foreclosure complaint. The 
trial court set the amount of redemption at $32,973.15. Roberto did not answer the complaint or [***2]  pay the 
redemption amount, and the court entered a judgment in plaintiff's favor.
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Within two months of the final judgment, Roberto moved to permit redemption under Rule 4:50-1, arguing that he 
had posted $50,000 in escrow to redeem the property; that he had invested about $200,000 in improvements to the 
property since its purchase; and that, at age seventy-five, the "[p]roperty was crucial to [his] retirement because it 
ha[d] over several hundred thousand dollars in equity" beyond the amount of past taxes owed. The trial court 
ultimately vacated the judgment under Rule 4:50-1(f), which allows for judgments to be set aside in exceptional 
circumstances. Plaintiff appealed.

While the appeal was pending, the Supreme Court decided Tyler v. Hennepin County, 598 U.S. 631, 143 S. Ct. 
1369, 215 L. Ed. 2d 564 (2023), holding that a homeowner -- faced with forfeiture of the surplus equity in her home 
under Minnesota's tax foreclosure law -- had plausibly alleged a taking in violation of the Fifth Amendment. The 
Appellate Division concluded that Tyler provided cause to vacate judgment and affirmed. 477 N.J. Super. 339, 350, 
362, 307 A.3d 19 (App. Div. 2023). It also held that, under New Jersey precedent, Tyler should be given pipeline -- 
not full -- retroactivity, and it separately found that the trial court did not abuse its discretion in granting relief under 
Rule 4:50-1(f). Id. at 363, 368. The Court [***3]  granted certification. 256 N.J. 535, 310 A.3d 1255 (2024).

HELD: The applicable version of the TSL in this case is unconstitutional to the extent it allows for the forfeiture of 
surplus equity without just compensation. New Jersey recognizes a property right to surplus equity in real property, 
and because private lienholders act jointly with local government under the TSL to perform a traditional public 
function -- the collection of taxes -- they may be considered state actors. The Court rejects the argument that the 
surplus equity initially foreclosed in this case was not taken for a public use. The Court affirms as modified the 
judgment of the Appellate Division based on the reasoning in Tyler; it does not rely on Rule 4:50-1(f).

1. The Court reviews New Jersey's tax foreclosure law before its amendment in 2024. The statutory amendments 
have no effect on this appeal. Tyler, however, materially affects the legal issues presented, so the Court does not 
resolve whether exceptional circumstances within the meaning of Rule 4:50-1(f) were present in this case. It instead 
notes that Roberto's motion was timely and that it does not adopt the Appellate Division's analysis under the Rule. 
(pp. 10-18)

2. The Takings Clause of the Fifth Amendment provides that "private property" shall not "be [***4]  taken for public 
use, without just compensation." U.S. Const. amend. V. In Tyler, the Supreme Court evaluated the Takings Clause 
in the context of the foreclosure of a private home under Minnesota's tax foreclosure scheme. 598 U.S. at 634-35. 
In doing so, the Supreme Court looked to state law, traditional property law principles, historical practice, and 
precedent. Id. at 638. The Tyler Court noted that Minnesota recognized a homeowner's right to equity in real 
property. Ibid. As a result, although "[t]he County had the power to sell Tyler's home to recover the unpaid property 
taxes[,] . . . it could not . . . confiscate more property than was due" -- a principle traced back to the Magna Carta. 
Id. at 639. The Tyler Court also considered other contexts in which Minnesota law recognized that "a property 
owner is entitled to the surplus in excess of her debt." Id. at 645. The Court explained that "[t]he Takings Clause 
'was designed to bar Government from forcing some people alone to bear public burdens.'" Id. at 647. Under the 
facts of Tyler's case, "[a] taxpayer who loses her $40,000 house to the State to fulfill a $15,000 tax debt has made a 
far greater contribution to the public fisc than she owed." Ibid. (pp. 18-21)

3. As binding precedent of the United States Supreme Court, Tyler applies [***5]  to pending federal cases on direct 
review, Harper v. Va. Dep't of Tax'n, 509 U.S. 86, 97, 113 S. Ct. 2510, 125 L. Ed. 2d 74 (1993), and to cases on 
direct review in state court, Reynoldsville Casket Co. v. Hyde, 514 U.S. 749, 115 S. Ct. 1745, 131 L. Ed. 2d 820 
(1995). This case is not final; it is still pending. The Court therefore agrees with the Appellate Division that Tyler 
applies here, but it reaches that conclusion because Harper and Reynoldsville so require, not based on a 
retroactivity analysis under New Jersey precedent. And because Roberto's claim is on direct review, the Court does 
not address the Appellate Division's determination that Tyler should not receive full retroactivity in other cases. Nor 
does the Court decide whether a party may file a claim for just compensation alone when a foreclosure has been 
finalized and a taking of equity has already occurred, but the taking is within the relevant statute of limitations. (pp. 
21-25)

259 N.J. 417, *417; 327 A.3d 1177, **1177; 2025 N.J. LEXIS 2, ***2
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4. Plaintiff contends Tyler should not apply to New Jersey's tax foreclosure scheme. First, plaintiff argues that New 
Jersey did not recognize a protected property right to surplus equity when the equity in Roberto's property was 
taken. The Court reviews the historical and traditional legal principles relating to surplus equity, as the Supreme 
Court did in Tyler, and concludes that property owners in New Jersey do [***6]  have a recognized property right to 
surplus equity. Plaintiff next argues that private lienholders are not state actors, so their conduct is not subject to the 
Takings Clause. But the collection of tax revenue is a quintessential, traditional public function. Real estate taxes 
are the primary source of revenue for local governments. Lienholders on their own cannot facilitate the collection of 
delinquent property taxes or create an alternate stream of revenue for the town under the TSL; nor can they transfer 
title through a tax foreclosure. Local government and private lienholders act jointly in that regard. And their 
interdependent actions flow from the statutory scheme the State created -- the TSL. Private lienholders who 
execute tax foreclosures may thus be considered state actors. Finally, plaintiff argues that any equity foreclosed in 
this case was not taken for a public use and would therefore not run afoul of the Fifth Amendment. The argument is 
self-defeating because even if a lienholder took surplus equity in property for a private use, they could not keep it. In 
any event, the TSL does serve a public purpose: it enables municipalities to collect taxes for the public's general 
welfare; it is not a taking [***7]  for a private purpose. And other recent rulings have applied Tyler in similar 
situations. (pp. 26-33)

5. The version of the TSL in effect before 2024 runs counter to the principles outlined in Tyler and violates the 
Takings Clause of the Fifth Amendment. The Takings Clause, by its very terms, is designed to prevent the taking of 
"private property . . . for public use, without just compensation." U.S. Const. amend. V. As a result, lienholders are 
entitled to recover debts they are owed -- the value of tax sale certificates they purchased at public auction along 
with interest and related costs. But they are not entitled to surplus equity in property that exceeds that amount. To 
the extent the prior version of the TSL deviates from those principles, it does not survive constitutional scrutiny. 
Property owners challenging a tax foreclosure on direct review therefore have a plausible claim for the value of 
property taken from them beyond the debt they owe. (pp. 33-34)

AFFIRMED AS MODIFIED.

JUSTICES PATTERSON, WAINER APTER, FASCIALE, and NORIEGA join in CHIEF JUSTICE RABNER's 
opinion. JUSTICE PIERRE-LOUIS did not participate.
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Judges: CHIEF JUSTICE RABNER delivered the opinion of the Court. JUSTICES PATTERSON, WAINER 
APTER, FASCIALE, and NORIEGA join in CHIEF JUSTICE RABNER's opinion. JUSTICE PIERRELOUIS did not 
participate.

Opinion by: JUSTICE RABNER

Opinion

 [**1182]  [*426]   CHIEF JUSTICE RABNER delivered the opinion of the Court. In this appeal, we consider whether 
the Tax Sale Law (TSL), N.J.S.A. 54:5-1 to -137, violates the Takings Clause of the Fifth Amendment to the United 
States Constitution. We evaluate the version of the law in effect before it was amended in 2024. L. 2024, c. 39.

 [*427]  When property owners fail to pay taxes on property they own, municipalities can sell that debt at public 
auction under the TSL. HN1[ ] The successful purchaser, in effect, pays the taxes due and has the [***10]  right to 
seek to foreclose and acquire title to the property subject to various requirements. The owner, however, can 
redeem the property for the value of the debt plus interest and costs up until the entry of final judgment.

In this case, defendant Alessandro Roberto owned a mixed-use commercial and residential property. He failed to 
pay $606 in sewer tax bills, and plaintiff 257-261 20th Avenue Realty, LLC (20th Avenue Realty), purchased that 
debt pursuant to the TSL.

Years later, plaintiff filed a lawsuit to foreclose on the property. At the time, the redemption amount was 
approximately $33,000. Because Roberto did not respond or redeem the property, a default judgment was entered. 
As a result, Roberto stood to lose his ownership interest in the property. It is undisputed that the property was worth 
considerably more than the accumulated debt at the time -- possibly as much as $500,000 more.

The trial court ultimately vacated the judgment under Rule 4:50-1(f), which allows for judgments to be set aside in 
exceptional circumstances. The Appellate Division upheld that ruling.

While the appeal was pending, the United States Supreme Court decided Tyler v. Hennepin County, 598 U.S. 631, 
143 S. Ct. 1369, 215 L. Ed. 2d 564 (2023). The Court in Tyler held that a homeowner -- faced with [***11]  forfeiture 
of the surplus equity in her home under Minnesota's tax foreclosure law -- had plausibly alleged a taking in violation 
of the Fifth Amendment. Id. at 639, 647. The Appellate Division therefore concluded that Tyler provided a basis to 
vacate the judgment.

We hold that the applicable version of the TSL in this case is unconstitutional to the extent it allows for the forfeiture 
of surplus equity without just compensation. Certain principles underlie that holding. HN2[ ] We find that New 
Jersey recognizes a property right to surplus equity in real property. We also conclude that because  [*428]  private 
lienholders act jointly with local governments under the TSL to perform a traditional public function -- the collection 
 [**1183]  of taxes -- they may be considered state actors. And we reject the argument that the surplus equity 
initially foreclosed in this case was not taken for a public use. Under settled law, it could not have been taken for a 
private use. HN3[ ] Plus, takings under the TSL are not for private use; they are designed to raise revenue for 
municipalities to operate.

We therefore affirm as modified the judgment of the Appellate Division based on the reasoning in Tyler. We do not 
rely on Rule 4:50-1(f).

I.

A.
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Defendant Alessandro Roberto bought [***12]  a mixed-use commercial and residential property in Paterson in 
1997. In 2022, it consisted of two residential apartments, a carwash, an auto mechanic's shop, and two vacant 
stores. The record includes an uncertified comparative analysis report prepared by a local realtor in or about 2022. 
The report suggested listing the property at $475,000 to $535,000. The property was not encumbered by a 
mortgage.

Roberto failed to pay three sewer tax bills on the property: two bills in 2010 in the amount of $226.57 and $88.24, 
and a third in 2016 in the amount of $291.19. The three unpaid bills totaled $606, and the City of Paterson placed 
tax liens on the property for that amount. Plaintiff bought three corresponding tax sale certificates at public auction 
in 2010 and 2016. The trial court observed that "plaintiff apparently also paid other taxes and potentially some other 
charges along the way." The record contains no details about additional payments other than plaintiff's counsel's 
representation at oral argument before the trial court.

 [*429]  In June 2021, plaintiff filed a tax foreclosure complaint in Superior Court. Roberto then offered $9,000 to the 
tax collector's office to try to redeem the property. [***13]  Because Roberto owed more than that amount, his offer 
was declined. In response to plaintiff's request, the trial court later set the amount of redemption at $32,973.15 and 
the deadline to redeem on December 21, 2021. Roberto neither answered the complaint nor paid the redemption 
amount, and the court entered a final judgment in plaintiff's favor on February 2, 2022.

In the days that followed, Roberto filed for bankruptcy and also sought to void the final judgment in bankruptcy 
court. That case was later dismissed. On April 1, 2022, within two months of the final judgment, Roberto moved 
before the Superior Court to vacate the judgment, permit redemption under Rule 4:50-1(e) and (f),1 and restore title 
to the property.

In support of his motion, Roberto argued that he had posted $40,000 in escrow with his attorneys to redeem the 
property and intended to post an additional $10,000. (He did so before the hearing.) He noted that he paid $26,000 
for the property in 1997 and invested about $200,000 in renovations and improvements since then.

Roberto explained that he "lost substantial income from [the p]roperty because of [his] tenants' failure to pay rent" 
"[d]ue to the Covid-19 global pandemic," which prevented [***14]  him from redeeming the tax sale certificates. He 
asserted that one tenant had failed to pay $9,600 and a second owed $15,000. He added that, at age seventy-five, 
the "[p]roperty was crucial to [his]  [**1184]  retirement because it ha[d] over several hundred thousand dollars in 
equity" beyond the amount of past taxes owed.

 [*430]  Plaintiff opposed the motion. Among other things, plaintiff disputed the impact of Covid and pointed to rental 
payments made by, or on behalf of, tenants. Roberto, in turn, conceded that "Covid was not the cause of this . . . 
but it didn't help . . . the situation."

The trial court found the case was "exceptional" and "warrant[ed] relief under Rule 4:50-1(f)." The court observed 
that when "owners hold substantial equity in . . . property, the system can be Dickensian." In this case, the court 
noted, Roberto had "put up" the money to redeem, and the property had "very substantial equity relative to the lien." 
The trial judge did not rely on the effect of Covid; it found that "Covid may or may not have had an impact" on 
Roberto's ability to collect rents. Under the totality of the circumstances, the court concluded "it would be inequitable 
. . . to allow a forfeiture of such significant equity [***15]  for a seventy-five-year-old man."

The court's ruling to vacate final judgment had several conditions: Roberto had to pay the full redemption amount 
as well as $12,400 in attorney's fees and costs within forty-five days. The court did not grant relief under Rule 4:50-
1(e).

Roberto complied with the conditions and, on June 13, 2022, regained title to the property.

1 As discussed further below, Rule 4:50-1 provides, in part, that "the court may relieve a party . . . from a final judgment or order 
for the following reasons: . . . (e) . . . it is no longer equitable that the judgment or order should have prospective application; or 
(f) any other reason justifying relief from the operation of the judgment or order."
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B.

Plaintiff appealed. While the appeal was pending, the United States Supreme Court decided Tyler. In that case, a 
county government seized a taxdelinquent home under Minnesota's tax foreclosure law. 598 U.S. at 635. After a 
foreclosure sale, the county kept the equity in the home above the amount of the debt. Ibid. The Supreme Court 
found that the forfeiture of the homeowner's surplus equity plausibly "stated a claim under the Takings Clause" of 
the Fifth Amendment that entitled her to just compensation. Id. at 639, 647.

 [*431]  C.

The Appellate Division affirmed the trial court's judgment. 257-261 20th Ave. Realty, LLC v. Roberto, 477 N.J. 
Super. 339, 350, 307 A.3d 19 (App. Div. 2023). It concluded that the decision in Tyler provided cause to vacate 
judgment, id. at 350, because New Jersey's Tax Sale Law, like Minnesota's scheme, "permit[s] foreclosure of a 
property owner's equity" "above the lien amount owed," "and is thus a prohibited taking after Tyler," id. at 362.

The appellate court rejected the notion that Tyler does [***16]  not apply to thirdparty purchasers like plaintiff. Id. at 
365. The court explained that "[t]he government cannot confer to a third-party" a greater recovery than the public 
entity itself is entitled to. Id. at 365-66. The court also found that the State Constitution provides greater protection 
to property owners than the United States Constitution does. Id. at 365 (citing N.J. Const. art. I, ¶ 20).

The Appellate Division concluded that Tyler should be given pipeline retroactivity, not full retroactivity. Id. at 363. It 
reasoned that "full retroactivity would be unworkable and create a substantial hardship for taxing authorities" and 
third-party purchasers alike. Ibid.

The Appellate Division separately found that the trial court did not abuse its discretion when it granted relief under 
Rule 4:50-1(f). Id. at 368. The court noted the trial judge had balanced the equities and acted within its "sound 
discretion, based on the totality of [the] facts." Id. at 369.

 [**1185]  D.

We granted plaintiff's petition for certification. 256 N.J. 535, 310 A.3d 1255 (2024). We also granted leave to 
participate as friends of the court to the Attorney General, the New Jersey Land and Title Association (NJLTA), and 
Invest Newark. Legal Services of New Jersey, the Pacific Legal Foundation, and the National Tax Lien  [*432]  
Association, Inc. (NTLA) [***17]  first appeared as amici curiae in the Appellate Division and have remained in the 
case. See R. 1:13-9(d).

II.

A.

To provide relevant background information, we begin with a summary of New Jersey's tax foreclosure law before it 
was amended in 2024. HN4[ ] In New Jersey, local "governments depend on real estate taxes and other" 
assessments related to real property "as their primary sources of revenue." Simon v. Cronecker, 189 N.J. 304, 318, 
915 A.2d 489 (2007). The State's tax foreclosure law provides a framework for towns to collect a stream of revenue 
when property owners do not pay their taxes. See ibid.; Varsolona v. Breen Cap. Servs. Corp., 180 N.J. 605, 621-
22, 853 A.2d 865 (2004).

New Jersey has had a form of tax sale foreclosure since at least the late nineteenth century under the Martin Act, L. 
1886, c. 112. See State v. City Council of Camden, 50 N.J.L. 87, 97, 11 A. 137 (Sup. Ct. 1887); Burgin v. 
Rutherford, 56 N.J. Eq. 666, 669-70, 38 A. 854 (Ch. 1898). The original Tax Sale Law, enacted in 1918, was 
designed "to revise the procedure for tax sales" and "provide a uniform and simple procedure" for municipalities to 
collect property taxes. In re Princeton Off. Park, LP v. Plymouth Park Tax Servs. LLC, 218 N.J. 52, 62 n.3, 93 A.3d 
332 (2014) (quoting Sponsor's Statement to A. 52 (L. 1918, c. 237)).
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HN5[ ] Under the TSL, unpaid property taxes create a continuous lien on a property for taxes owed, "subsequent 
taxes . . ., interest, penalties and costs of collection." N.J.S.A. 54:5-6. The TSL enables municipalities to "convert[] 
that lien into a stream of revenue by encouraging the purchase of tax certificates on tax-dormant [***18]  
properties." Cronecker, 189 N.J. at 318 (citing N.J.S.A. 54:5-19, -31 to -32). To accomplish that, towns can "issue a 
certificate certifying the taxes" and other obligations tied to the  [*433]  lien. N.J.S.A. 54:5-11, -12. Towns may then 
sell the certificate at auction after notice to the public and the property owner. N.J.S.A. 54:5-19, -26, -27, -31. 
Potential buyers can start the bidding at a maximum interest rate of 18 percent; the certificate is sold to the bidder 
willing to buy it at the lowest rate. N.J.S.A. 54:5-32.

The successful bidder "agrees to pay . . . the municipality the taxes or assessments due," Cronecker, 189 N.J. at 
319 (citing N.J.S.A. 54:5-31, -32, - 46), and can "record the certificate . . . 'as a mortgage on the land,'" ibid. 
(quoting N.J.S.A. 54:5-50).

HN6[ ] The purchase of a tax sale certificate does not convey the property to the buyer. Princeton Off. Park, 218 
N.J. at 63. The delinquent owner still has title to the property; the purchaser obtains the municipality's lien. Id. at 63, 
67. With that, the purchaser acquires an "inchoate interest [that] consists of three rights: the right to receive the sum 
paid for the certificate with interest"; "the right to redeem" any later-issued tax sale certificate; "and the right to 
acquire title by foreclos[ure]." Varsolona, 180 N.J. at 618.

 [**1186]  HN7[ ] Property owners can redeem a tax certificate by paying the amount tendered at the sale, the 
buyer's expenses, and subsequent taxes with interest. [***19]  N.J.S.A. 54:5-58 to -60. The municipal taxing 
authority sets the amount required for redemption, and all redemptions must "be made through the tax collector's 
office." N.J.S.A. 54:5-54, -54.1.

HN8[ ] If the property owner does not redeem, the purchaser of the certificate can file an action in court "to 
foreclose the right of redemption." N.J.S.A. 54:5-86(a). The lawsuit can be filed from two to twenty years after the 
date the certificate was sold. N.J.S.A. 54:5-79, -86(a). The purchaser must give the owner thirty days' written notice 
of the action, N.J.S.A. 54:5-97.1, -98, and the owner can still redeem at any time before the right to redeem is cut 
off or final judgment is entered, N.J.S.A. 54:5-54; R. 4:64-6. Once the  [*434]  court enters final judgment, title to the 
property "vest[s] in the purchaser." N.J.S.A. 54:5- 87.

B.

After we granted certification, the Legislature amended the state's tax foreclosure laws in response to Tyler. L. 
2024, c. 39. Among other changes, property owners facing tax foreclosure can now take steps to preserve their 
equity in property being foreclosed. See N.J.S.A. 54:5-87(b) (2024). Owners can demand a judicial sale or internet 
auction and seek to have any surplus funds from the sale returned to them. Ibid. If no one bids on a property and 
the tax sale certificate holder gets title, it is "presumed that there is no equity in the property." Ibid. And if [***20]  the 
owner does not demand a judicial sale or internet auction, the new law states that the owner "shall have no claim 
against the holder of the tax sale certificate for any equity in the property." Ibid.

Governor Murphy signed the new law on July 10, 2024. A. 3772 (2024). The statute provides that it "shall take 
effect immediately" and "shall have no effect on any foreclosure action in which a final judgment has been entered 
prior to the effective date of this act." L. 2024, c. 39, § 11. We asked for additional briefing on the new law and note 
that it has no effect on this appeal. For that reason, we do not reach Roberto's argument that the revised law is still 
unconstitutional.

III.

Plaintiff 20th Avenue Realty argues there are no exceptional circumstances that justify relief under Rule 4:50-1(f). 
Plaintiff also contends that Tyler does not apply to the TSL for three reasons: (1) no property right to surplus equity 
exists in New Jersey; (2) a private lienholder is not a state actor; and (3) "there is no 'public purpose' when it comes 
to tax foreclosure." Plaintiff, supported by the NTLA and NJLTA, also raises various policy concerns. Together, they 
submit that the Appellate Division's ruling will jeopardize the stability [***21]  of title insurance, decrease the 
likelihood of tax  [*435]  foreclosures, and undercut the ability of municipalities to generate tax revenue.
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Defendant Roberto maintains the trial court did not abuse its discretion when it vacated final judgment under Rule 
4:50-1(f). He also claims that the TSL is unconstitutional in the wake of Tyler because the law allows for the 
forfeiture of a property owner's equity without just compensation.

The Pacific Legal Foundation and Legal Services of New Jersey argue in support of defendant's position. Pacific 
Legal Foundation submits that Tyler applies to New Jersey as much as Minnesota, and that private lienholders are 
liable as state actors because of their role in the foreclosure scheme. Legal Services of New Jersey similarly 
asserts that New Jersey recognizes  [**1187]  a property right in surplus equity, and that the TSL deprives property 
owners of their constitutional rights.

Invest Newark raises issues about vacant, abandoned, and deteriorating properties in the wake of Tyler.

The Attorney General takes no position on whether Tyler applies to the TSL. If it does, the Attorney General argues, 
that conclusion should not extend to abandoned properties. The Attorney General also contends [***22]  that only 
the party foreclosing should be required to pay any compensation due; in other words, non-foreclosing 
municipalities should not be required to reimburse surplus equity they never obtained.

The parties and amici also debate whether and to what extent Tyler should apply retroactively.

IV.

As we discuss later, the Supreme Court's decision in Tyler materially affects the legal issues in this appeal. We 
therefore address only briefly plaintiff's argument that the trial court abused its discretion when it vacated judgment 
under Rule 4:50-1(f).

 [*436]  HN9[ ] The Rule provides that a "court may relieve a party . . . from a final judgment or order" for various 
reasons, including "any . . . reason justifying relief from the operation of the judgment or order." R. 4:50-1(f). 
Whether to grant relief "is left to the sound discretion of the trial court," Mancini v. EDS ex rel. N.J. Auto. Full Ins. 
Underwriting Ass'n, 132 N.J. 330, 334, 625 A.2d 484 (1993), and that decision is reviewed for abuse of discretion, 
U.S. Bank Nat'l Ass'n v. Guillaume, 209 N.J. 449, 467, 38 A.3d 570 (2012).

"[R]elief . . . is available only in 'exceptional circumstances.'" Hous. Auth. of Morristown v. Little, 135 N.J. 274, 290, 
639 A.2d 286 (1994) (quoting Baumann v. Marinaro, 95 N.J. 380, 395, 471 A.2d 395 (1984)). And the Rule's 
"boundaries 'are as expansive as the need to achieve equity and justice.'" Ibid. (quoting Palko v. Palko, 73 N.J. 395, 
398, 375 A.2d 625 (1977)). Nonetheless, "vacation of a judgment . . . should be granted sparingly." In re 
Guardianship of J.N.H., 172 N.J. 440, 473-74, 799 A.2d 518 (2002).

To decide whether to vacate judgment under the Rule, courts consider, [***23]  among other equitable factors, the 
extent of the delay in applying for relief, the applicant's fault or blamelessness, and any prejudice to the other party. 
Id. at 474. "[T]he strong interests in finality of judgments and judicial efficiency," Guillaume, 209 N.J. at 467 (quoting 
Mancini, 132 N.J. at 334), are also balanced against "the need to achieve equity and justice," J.N.H., 172 N.J. at 
474. In the end, whether exceptional circumstances exist depends on the facts of each case, and all "doubts . . . 
should be resolved in favor of the parties seeking relief." Mancini, 132 N.J. at 334.

Several sources provide relevant time limits for the Rule. HN10[ ] In general, motions under Rule 4:50-1 must be 
made "within a reasonable time." R. 4:50-2 (specifying that motions under sections (a), (b), and (c) of Rule 4:50-1 
must be made "not more than one  [*437]  year after the judgment"). The TSL separately sets a three-month time 
limit to apply to reopen a final judgment. N.J.S.A. 54:5-87.

Roberto filed his motion to vacate judgment within two months. Under any of the above measures, his motion was 
timely.

Whether exceptional circumstances were present in this case, however, is a closer question. The trial judge 
considered in particular the substantial amount of surplus equity in the property. Roberto owed  [**1188]  
approximately $33,000 in delinquent taxes, interest, and costs. Yet he may [***24]  have had hundreds of 
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thousands of dollars in additional equity in the property. As we discuss next, however, that concern is properly 
addressed by Tyler.

The Covid-19 pandemic did not factor into the equitable analysis because, as the trial court found, it "may or may 
not have had an impact" on Roberto's ability to collect rents.

Roberto also points to the fact that he placed $50,000 in escrow with an attorney to redeem the property. Plaintiff 
contends that cannot amount to an exceptional circumstance because, in order to redeem property under the TSL, 
an owner must be able to pay the outstanding amount of tax due plus interest and costs.

Under the circumstances, we need not resolve the dispute. We instead note that Roberto's motion was timely and 
that we do not adopt the Appellate Division's analysis under Rule 4:50-1(f). See Roberto, 477 N.J. Super. at 368-
70.

Following the trial court's decision to vacate judgment, this matter was on direct review before the Appellate 
Division when the Supreme Court decided Tyler. We therefore need to consider the import of Tyler, which we turn 
to now.

V.

A.

HN11[ ] The Takings Clause of the Fifth Amendment provides that "private property" shall not "be taken for public 
use, without just compensation." U.S. Const. amend. V. The Clause applies to  [*438]  the States through [***25]  
the Fourteenth Amendment. Tyler, 598 U.S. at 637; Chicago, Burlington & Quincy R.R. v. Chicago, 166 U.S. 226, 
236-37, 17 S. Ct. 581, 41 L. Ed. 979 (1897).

In Tyler, the Supreme Court evaluated the Takings Clause in the context of the foreclosure of a private home under 
Minnesota's tax foreclosure scheme. 598 U.S. at 634-35. Geraldine Tyler, who was ninety-four years old, owned a 
one-bedroom condominium in Minneapolis when her family moved her to a senior community. Id. at 635. In her 
absence, no one paid $2,300 in property taxes due on the home. Ibid. With interest and penalties, the debt grew to 
$15,000 over five years. Ibid. Under Minnesota's tax forfeiture law, Hennepin County seized the condo and sold it 
for $40,000 to satisfy Tyler's debt. Ibid. The County kept the surplus equity of $25,000. Ibid.

Tyler sued in federal court and brought a claim under the Takings Clause. Id. at 635-36. The Supreme Court 
concluded she had "stated a claim under the Takings Clause and [was] entitled to just compensation." Id. at 639. At 
the core of its analysis, the Court explained "that a government may not take more from a taxpayer than she owes." 
Ibid.

To assess the question before it, the Court looked to several sources for guidance: state law, traditional property 
law principles, historical practice, and precedent. Id. at 638. The Court first observed that Minnesota recognized a 
homeowner's right to equity in real property. Ibid. As a result, [***26]  although "[t]he County had the power to sell 
Tyler's home to recover the unpaid property taxes[,] . . . it could not . . . confiscate more property than was due." Id. 
at 639.

The Court traced that principle back to the Magna Carta. Ibid. It noted that the "doctrine became rooted in English 
law" and "made its way across the Atlantic" into the law of ten states "shortly after the founding." Id. at 639-40. 
"[T]oday," the Court observed, "[t]hirty-six States and the Federal Government require  [**1189]  that . . . excess 
value be returned to the taxpayer." Id. at 642.

 [*439]  The Court also reviewed precedents for "the principle that a taxpayer is entitled to the surplus in excess of 
the debt owed." Ibid.; see United States v. Taylor, 104 U.S. 216, 219, 221, 26 L. Ed. 721, 17 Ct. Cl. 427 (1881) 
(finding a taxpayer was entitled to the surplus equity in property sold to pay delinquent taxes); United States v. 
Lawton, 110 U.S. 146, 149-50, 3 S. Ct. 545, 28 L. Ed. 100, 19 Ct. Cl. 709 (1884) (same when the federal 
government kept the property instead of selling it); see also Nelson v. City of New York, 352 U.S. 103, 110, 77 S. 
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Ct. 195, 1 L. Ed. 2d 171 (1956) (noting that the relevant ordinance did not preclude the owner from obtaining 
surplus proceeds).

In addition, the Supreme Court considered other contexts in which Minnesota law recognized that "a property owner 
is entitled to the surplus in excess of her debt." Id. at 645. As examples, the Court pointed to private creditors 
seeking to enforce a judgment by selling [***27]  a debtor's real property, bank foreclosures, the seizure of private 
property to pay delinquent income taxes, and the failure to pay taxes on other personal property. Ibid. In each 
situation, the Court noted, any surplus from the sale of property belonged to the owner. Ibid.

HN12[ ] In conclusion, the Court explained that "[t]he Takings Clause 'was designed to bar Government from 
forcing some people alone to bear public burdens which, in all fairness and justice, should be borne by the public as 
a whole.'" Id. at 647 (quoting Armstrong v. United States, 364 U.S. 40, 49, 80 S. Ct. 1563, 4 L. Ed. 2d 1554 (1960)). 
Under the facts of Tyler's case, "[a] taxpayer who loses her $40,000 house to the State to fulfill a $15,000 tax debt 
has made a far greater contribution to the public fisc than she owed." Ibid.2

 [*440]  B.

Tyler, of course, is binding precedent of the United States Supreme Court. HN13[ ] Under the Supremacy Clause, 
it is the source of authority on the Takings Clause for federal and state courts alike. Cooper v. Aaron, 358 U.S. 1, 78 
S. Ct. 1401, 3 L. Ed. 2d 5, 17, 79 Ohio Law Abs. 452 (1958) ("Article VI of the Constitution makes the Constitution 
the 'supreme Law of the Land'" and "the federal judiciary is supreme in the exposition of the law of the 
Constitution").

HN14[ ] In Harper v. Virginia Department of Taxation, 509 U.S. 86, 97, 113 S. Ct. 2510, 125 L. Ed. 2d 74 (1993), 
the Supreme Court explained that when it

applies a rule of federal law to the parties before it, that rule is the controlling interpretation of federal law and 
must be given [***28]  full retroactive effect in all cases still open on direct review and as to all events, 
regardless of whether such events predate or postdate our announcement of the rule.

Tyler thus applies to pending federal cases on direct review.

Tyler likewise applies to cases on direct review in state court. The Supreme Court made that clear in Reynoldsville 
 [**1190]  Casket Co. v. Hyde, 514 U.S. 749, 115 S. Ct. 1745, 131 L. Ed. 2d 820 (1995).

In Reynoldsville, the Ohio Supreme Court had declined to give effect to an earlier decision of the United States 
Supreme Court in Bendix Autolite Corp. v. Midwesco Enterprises, Inc., 486 U.S. 888, 108 S. Ct. 2218, 100 L. Ed. 2d 
896 (1988). Bendix found that an Ohio tolling statute impermissibly burdened interstate commerce and was 
unconstitutional. Reynoldsville, 514 U.S. at 750 (describing Bendix). The Ohio Supreme Court nonetheless 
continued to apply the statute to pending "tort claims that accrued before that decision." Id. at 750-51. In short 
order, the United States Supreme Court stated that Ohio's holding  [*441]  "violates the Constitution's Supremacy 
Clause." Id. at 751. The Court also rejected an "ingenious[]" argument to view the Ohio ruling through the lens of 
"remedy" instead of "retroactivity." Id. at 752-56.

2 Plaintiff contends that Balthazar v. Mari, Ltd., 301 F. Supp. 103 (N.D. Ill.), aff'd, 396 U.S. 114, 90 S. Ct. 397, 24 L. Ed. 2d 307 
(1969), demonstrates tax foreclosure schemes like the TSL are constitutional. Balthazar primarily involved a due process 
challenge to the "sale of tax delinquent real estate" under Illinois law. Id. at 104-05. In a footnote, the district court stated that 
case law relating to just compensation was "inapplicable." Id. at 105 n.6. The Supreme Court summarily affirmed the district 
court without issuing an opinion. 396 U.S. 114.

Tyler does not mention Balthazar. To the extent plaintiff argues that the district court's opinion and the Court's summary 
affirmance are at odds with Tyler, Tyler controls.
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To evaluate whether Tyler should apply to this appeal, the parties and the Appellate Division, in part, reference 
case law that considered when new state court rulings should apply retroactively in state court. See Roberto, 477 
N.J. Super. at 362-64; Coons v. Am. Honda Motor Co., 96 N.J. 419, 421, 476 A.2d 763 (1984) (addressing the 
retroactivity [***29]  of a state court ruling that a state law violated the Federal Constitution); see also Salorio v. 
Glaser, 93 N.J. 447, 463-65, 461 A.2d 1100 (1983) (same); State v. G.E.P., 243 N.J. 362, 386-89, 235 A.3d 157 
(2020) (addressing a state court ruling on the scope of expert testimony).

HN15[ ] Our case law looks to some of the same principles that federal courts use to decide if decisions should 
apply retroactively. See State v. Wessells, 209 N.J. 395, 411 n.4, 37 A.3d 1122 (2012). But those principles do not 
apply here because "[t]he Supremacy Clause does not allow federal retroactivity doctrine to be supplanted by the 
invocation of a contrary approach to retroactivity under state law." Ibid. (quoting Harper, 509 U.S. at 100). In other 
words, when the United States Supreme Court applies a principle of federal law to all cases on direct appeal, state 
courts are bound by that approach.

This case involves the application of controlling federal law, which the United States Supreme Court applied to the 
parties before it in Tyler. Harper and Reynoldsville thus require that the law be applied to pending cases on direct 
review in both federal and state court.

Here, the trial court vacated the final judgment of foreclosure, and plaintiff appealed that ruling. As a result, this 
case is not final; it is still pending. We therefore agree with the Appellate  [*442]  Division that Tyler applies to this 
appeal, but we reach that conclusion [***30]  without conducting our own retroactivity analysis.3

To assess the parties' arguments and determine whether the taking of Roberto's property was without just 
compensation contrary to the Fifth Amendment, we  [**1191]  therefore consider the principles the Supreme Court 
articulated in Tyler.

VI.

Plaintiff contends Tyler should not apply to New Jersey's tax foreclosure scheme for several reasons. We address 
each in turn.

A.

HN16[ ] A violation of the Takings Clause requires the taking of private property. U.S. Const. amend. V. Plaintiff 
argues that New Jersey did not recognize a protected property right to surplus equity when the equity in Roberto's 
property was taken.

As noted earlier, the Supreme Court in Tyler looked to various sources to assess the nature of property rights, 
including state law. 598 U.S. at 638. The Court found that Minnesota law recognized an owner's right to surplus 
value in property beyond the value of a debt in various situations: when private creditors sought to enforce a 
judgment by selling property; in bank foreclosures; for the seizure of property to pay delinquent income taxes; and 
for the failure to pay taxes on other personal property. Id. at 645. In all those areas,  [*443]  the Court observed that 
surplus value belonged to the owner under state law. [***31]  Ibid.

New Jersey, similarly, has long recognized a property right to surplus equity in different contexts. HN17[ ] In a civil 
action for foreclosure or satisfaction of a mortgage, money raised from the sale of the mortgaged property "shall be 
applied to pay off and discharge the moneys ordered to be paid, and the surplus, if any, shall be deposited with the 
court and . . . shall be paid to the person or persons entitled thereto, . . . as the court shall determine." N.J.S.A. 

3 Because Roberto's claim is on direct review before this Court, we need not determine whether full retroactivity is warranted in 
other cases. For that reason, we decline to address or adopt the appellate court's analysis of that issue. See Roberto, 477 N.J. 
Super. at 363. We also do not decide a related question amicus Pacific Legal Foundation has raised: whether a party may file a 
claim for just compensation alone when a foreclosure has been finalized and a taking of equity has already occurred, but the 
taking is within the relevant statute of limitations. See State v. O'Driscoll, 215 N.J. 461, 479, 73 A.3d 496 (2013) (noting that, in 
general, an amicus cannot expand the issues on appeal); State v. Gandhi, 201 N.J. 161, 191, 989 A.2d 256 (2010) (same).

259 N.J. 417, *441; 327 A.3d 1177, **1190; 2025 N.J. LEXIS 2, ***28

https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:69SW-XNT1-DYMS-62K4-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:69SW-XNT1-DYMS-62K4-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-W0M0-003C-P2FX-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-W1P0-003C-P3WY-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S3J-W1P0-003C-P3WY-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:60HV-CKD1-F900-G41S-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:60HV-CKD1-F900-G41S-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:6DVM-H6Y3-S3PJ-N229-00000-00&context=1530671&link=clscc15
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:552T-9WT1-F04H-V0HS-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S7N-VTK0-003B-R51K-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S7N-VTK0-003B-R51K-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:3S42-78R0-003B-R3P2-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-T3X2-8T6X-731X-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:6DVM-H6Y3-S3PJ-N229-00000-00&context=1530671&link=clscc16
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:8T9R-T3X2-8T6X-731X-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:689R-75K1-FGCG-S4NR-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:689R-75K1-FGCG-S4NR-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:6DVM-H6Y3-S3PJ-N229-00000-00&context=1530671&link=clscc17
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKM1-6F13-03YX-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:69SW-XNT1-DYMS-62K4-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:69SW-XNT1-DYMS-62K4-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:59CP-MB71-F04H-V00T-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:7XW4-84T0-YB0S-P001-00000-00&context=1530671


Page 20 of 23

2A:50-36, -37 (enacted in 1951) (emphases added). The defendant in a foreclosure action, among other claimants, 
may apply for the "withdrawal of surplus moneys." R. 4:64-3(a), (b); see also N.J.S.A. 2A:50-37; Danes v. Smith, 30 
N.J. Super. 292, 301-02, 104 A.2d 455 (App. Div. 1954) (acknowledging that when a "sheriff's sale produced a 
substantial surplus beyond the mortgage debt," the surplus was "available for distribution according to the 
respective interests of the parties").

HN18[ ] In the commercial context, surplus proceeds must be returned to the debtor after the foreclosure of a 
security interest. N.J.S.A. 12A:9-608(a)(4), -615(d)(1) (enacted in 2001). And when pawned property is sold at 
public auction or private sale, any surplus proceeds are due "to the pledgor or anyone else who would have been 
entitled to redeem the pledge if it had not been sold." N.J.S.A. 45:22-27 (enacted in 1931).

The historical [***32]  and traditional legal principles relating to surplus equity, which the Supreme Court reviewed in 
Tyler, as well as prior precedents, are relevant here as well. See Tyler, 598 U.S. at 639-45. As in Minnesota, 
therefore, property owners in New Jersey have a recognized property right to surplus equity.

B.

HN19[ ] "[M]ost rights secured by the Constitution are protected only against infringement by governments," not 
private actors.  [*444]  Lugar v. Edmondson Oil Co., 457 U.S. 922, 936, 102 S. Ct. 2744, 73 L. Ed. 2d 482 (1982) 
(quoting Flagg Bros., Inc. v. Brooks, 436 U.S. 149, 156, 98 S. Ct. 1729, 56 L. Ed. 2d 185 (1978)). In general, then, 
under the Fourteenth Amendment, state action is subject to constitutional scrutiny, but private conduct is not. 
Brentwood Acad. v. Tenn. Secondary Sch. Athletic Ass'n, 531 U.S. 288, 295, 121 S. Ct. 924, 148 L. Ed. 2d 807 
(2001). Here, plaintiff argues that private lienholders are not state actors, so their conduct is not subject to the 
Takings Clause.

 [**1192]  HN20[ ] The Supreme Court in Lugar articulated a two-part approach to determine whether actions by a 
private party may be "fairly attributable to the State":

First, the deprivation must be caused by the exercise of some right or privilege created by the State or by a rule 
of conduct imposed by the State or by a person for whom the State is responsible. . . . Second, the party 
charged with the deprivation must be a person who may fairly be said to be a state actor. This may be because 
he is a state official, because he has acted together with or has obtained significant aid from [***33]  state 
officials, or because his conduct is otherwise chargeable to the State.

[Lugar, 457 U.S. at 937.]

HN21[ ] More recently, the Court reviewed the state action doctrine and highlighted three distinct circumstances 
as examples of when a private party can be considered a state actor: "(i) when the private entity performs a 
traditional, exclusive public function; (ii) when the government compels the private entity to take a particular action; 
or (iii) when the government acts jointly with the private entity." Manhattan Cmty. Access Corp. v. Halleck, 587 U.S. 
802, 809, 139 S. Ct. 1921, 204 L. Ed. 2d 405 (2019) (citations omitted).

In light of those principles, the purpose, structure, and practical application of New Jersey's TSL demonstrate that 
private lienholders who execute tax foreclosures may be considered state actors.

HN22[ ] The collection of tax revenue is a quintessential, traditional public function. In New Jersey, like other 
states, real estate taxes are the primary source of revenue for local governments. Cronecker, 189 N.J. at 318. 
When property owners  [*445]  fail to make those payments, the TSL, enacted by the State, helps fill the void. It 
creates a stream of revenue that substitutes for delinquent tax payments. And private lienholders play an integral 
role in providing that revenue pursuant to the TSL's statutory framework.

Local government [***34]  and private lienholders have different roles under the statute, which assigns various 
responsibilities to each. Municipalities, for example, issue and sell tax certificates, and calculate redemption 
amounts. N.J.S.A. 54:5-11, -12, -19, -31, -54. Lienholders are incentivized to purchase the certificates by a 
generous maximum interest rate. N.J.S.A. 54:5-32. They determine whether and when to start an action to 
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foreclose and, as part of that process, take the necessary steps to foreclose on delinquent properties. N.J.S.A. 
54:5-86, -97.1. Lienholders on their own, however, cannot facilitate the collection of delinquent property taxes or 
create an alternate stream of revenue for the town under the TSL; nor can they transfer title through a tax 
foreclosure. Local government and private lienholders act jointly in that regard. See Lugar, 457 U.S. at 937; 
Manhattan, 587 U.S. at 809. And their interdependent actions flow from the statutory scheme the State created -- 
the TSL. See Lugar, 457 U.S. at 937, 941.

HN23[ ] By working in tandem under that framework, local government, as the Nebraska Supreme Court has 
observed, effectively "delegate[s] to . . . private investors the common governmental function of seizing properties 
to satisfy a tax debt." Cont'l Res. v. Fair (Fair II), 317 Neb. 391, 10 N.W.3d 510, 523 (Neb. 2024).

For those reasons, private lienholders acting pursuant to the TSL can be considered state [***35]  actors.

C.

Plaintiff also argues that any equity foreclosed in this case was not taken for a public use. Plaintiff therefore submits 
that  [**1193]  a tax foreclosure would not run afoul of the Fifth Amendment, which  [*446]  bars the taking of private 
property "for public use, without just compensation." U.S. Const. amend. V (emphasis added). Plaintiff raises the 
same argument under the State Constitution. See N.J. Const. art. I, ¶ 20 ("Private property shall not be taken for 
public use without just compensation . . . first made to the owners.").

HN24[ ] The argument is self-defeating because "[a] purely private taking could not withstand the scrutiny of the 
public use requirement; it would serve no legitimate purpose of government and would thus be void." Haw. Hous. 
Auth. v. Midkiff, 467 U.S. 229, 245, 104 S. Ct. 2321, 81 L. Ed. 2d 186 (1984). Even if just compensation is paid, 
"one person's property may not be taken for the benefit of another private person without a justifying public 
purpose." Thompson v. Consol. Gas Utils. Corp., 300 U.S. 55, 80, 57 S. Ct. 364, 81 L. Ed. 510 (1937).

If a lienholder or anyone else therefore took surplus equity in property for a private use, they could not keep it. In 
other words, if this case did involve a private use, plaintiff could not hold onto potentially hundreds of thousands of 
dollars in equity that far exceeded the roughly $33,000 it was owed.

HN25[ ] In any event, the TSL does serve a public purpose: it enables [***36]  municipalities, in essence, to collect 
taxes. See Sonderman v. Remington Constr. Co., Inc., 127 N.J. 96, 109, 603 A.2d 1 (1992) ("The primary purpose 
of the Law is . . . to provide a method for collecting taxes."); Varsolona, 180 N.J. at 617 ("[T]he public policy in this 
State is to encourage tax sale foreclosure so as to assist municipalities in the collection of delinquent taxes." 
(quoting Lonsk v. Pennefather, 168 N.J. Super. 178, 182, 402 A.2d 259 (App Div. 1979))); Bron v. Weintraub, 42 
N.J. 87, 91, 199 A.2d 625 (1964) ("Contrary to early hostility to [tax] titles, the policy today is to support them, 
thereby to aid municipalities in raising revenue." (citing the TSL at N.J.S.A. 54:5-85)). And by creating an alternate 
stream of revenue for delinquent taxes, and providing for tax foreclosures by private lienholders, the TSL enables 
municipalities "to obtain the payment of . . . taxes without going into the real estate business." Varsolona, 180 N.J. 
at 618  [*447]  (quoting Fidelity Union Tr. Co. v. City of Newark, 11 N.J. Super. 205, 208, 77 A.2d 820 (Cnty. Ct. 
1950)). Raising revenue under the TSL is therefore designed to contribute to the public's general welfare; it is not a 
taking for a private purpose.

HN26[ ] The public character of a taking under the TSL is not diminished by the fact that property may be 
transferred directly to a private entity. See Midkiff, 467 U.S. at 244 ("[G]overnment does not itself have to use 
property to legitimate the taking; it is only the taking's purpose, and not its mechanics, that must pass scrutiny under 
the Public Use Clause."); see also Kelo v. City of New London, 545 U.S. 469, 482, 125 S. Ct. 2655, 162 L. Ed. 2d 
439 (2005) (reaffirming Midkiff).

D.

Other [***37]  recent rulings have applied Tyler in similar situations. In 2022, the Nebraska Supreme Court initially 
upheld a tax certificate scheme that allowed private lienholders to obtain title to tax-delinquent properties. Cont'l 
Res. v. Fair (Fair I), 311 Neb. 184, 971 N.W.2d 313, 316 (Neb. 2022). The Court's ruling, among other things, 
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rejected a claim that the homeowners were entitled to compensation for surplus equity in their property under the 
Takings Clause. Id. at 323-26. Shortly after Tyler was issued, the United States Supreme Court granted certiorari in 
Fair I, vacated the judgment, and remanded the case "for further  [**1194]  consideration in light of Tyler." 143 S. 
Ct. 2580, 216 L. Ed. 2d 1191 (2023).

On remand, the Nebraska Supreme Court reaffirmed its earlier conclusion that the issuance of a tax deed was not 
for a private purpose. Fair II, 10 N.W.3d at 517. But the Court reconsidered its finding that homeowners were not 
entitled to just compensation. Id. at 518. In a detailed opinion, the Court found that homeowners had a protected 
property interest in the surplus value of their foreclosed property beyond the tax debt. Ibid. The Court also found 
that private lienholders qualified as state actors when they "obtained a tax deed to . . . property" in light of their "joint 
action  [*448]  with governmental entities." Id. at 522. As a result, the Court concluded that the private 
lienholder [***38]  in the case "was not entitled to judgment" on the homeowner's "claim for just compensation 
under the Takings Clause." Id. at 526.

On the same day the Nebraska Supreme Court decided Fair II, it also issued a ruling in Nieveen v. TAX 106, 317 
Neb. 425, 10 N.W.3d 365 (Neb. 2024). The United States Supreme Court had earlier vacated and remanded 
Nieveen in light of Tyler. 143 S. Ct. 2580 (2023).

Nieveen likewise involved a Takings Clause challenge to the issuance of a tax deed under Nebraska's statutory 
scheme. Relying heavily on its analysis in Fair II, the Nebraska Supreme Court held that the homeowner had 
adequately alleged a violation of her Fifth Amendment rights. 10 N.W.3d at 370-71.

VII.

HN27[ ] We hold that the version of the TSL in effect before 2024 runs counter to the principles outlined in Tyler 
and violates the Takings Clause of the Fifth Amendment.

HN28[ ] The Takings Clause, by its very terms, is designed to prevent the taking of "private property . . . for public 
use, without just compensation." U.S. Const. amend. V. As a result, lienholders are entitled to recover debts they 
are owed -- the value of tax sales certificates they purchased at public auction along with interest and related costs. 
But they are not entitled to surplus equity in property that exceeds that amount. To the extent the prior version of 
the TSL deviates from those principles, it does not survive constitutional scrutiny. Property owners challenging a tax 
foreclosure [***39]  on direct review therefore have a plausible claim for the value of property taken from them 
beyond the debt they owe.

HN29[ ] Because we resolve this case based on the Fifth Amendment, which applies to the States through the 
Fourteenth Amendment, we need not consider whether different language in the State  [*449]  Constitution provides 
greater protection to property owners. See N.J. Const. art. I, ¶ 20.4

 [**1195]  VIII.

For the reasons outlined above, we affirm as modified the judgment of the Appellate Division.

JUSTICES PATTERSON, WAINER APTER, FASCIALE, and NORIEGA join in CHIEF JUSTICE RABNER's 
opinion. JUSTICE PIERRELOUIS did not participate.

4 Amici raise other arguments that this case does not present. For that reason, we do not address them. See O'Driscoll, 215 N.J. 
at 479. Specifically, we make no finding about whether today's ruling extends to in rem foreclosures of abandoned property -- an 
issue the Attorney General, citing Texaco, Inc. v. Short, 454 U.S. 516, 102 S. Ct. 781, 70 L. Ed. 2d 738 (1982), has raised. Nor 
do we address the Attorney General's thoughtful argument that the entity that forecloses and takes surplus equity should be 
required to pay any just compensation due, rather than a "non-foreclosing" municipality. Finally, we decline to address Invest 
Newark's request that the Court adopt a rebuttable presumption that no equity exists in vacant, abandoned, or deteriorating 
properties. Those issues are best resolved in later disputes among adverse parties.
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This Order has been prepared and filed by the Court. 
Copies have been distributed as indicated below: 
 

 
 
 

Plaintiff, 

 

v. 
 
 
 
                                                         Defendant,  

 

SUPERIOR COURT OF NEW JERSEY 

CHANCERY DIVISION 

BERGEN COUNTY 

DOCKET NO. BER-C-  

 

Civil Action 

 
 

CASE MANAGEMENT ORDER 
 

 
A case management conference was held on                  , 2025.  The following case management 
order is hereby entered: 
 
1. (a) All parties shall propound interrogatories and document production requests by                   

, 2025.  No more than twenty-five (25) single part interrogatories or document production 
requests are permitted. 

 
(b) All parties shall serve responsive answers to interrogatories together with 
responses to document productions requests by                   , 2025. 

 
2.   Depositions of parties and non-party fact witnesses must be completed by     . 2025. 
 
3. Requests for admissions may be served and responded to in accordance with R. 4:22-1. 
 
4. By no later than                     , any party proposing to call an expert witness shall furnish 

the name, address and qualifications of the proposed witness. By no later than  
                        any party proposing to call an expert witness shall furnish the report of the 

proposed expert to all other parties.  Any responsive reports must be filed by      .   
Depositions of all experts are to be completed by                . 

 
5. No amendment(s) to the pleadings adding additional parties or additional causes of action 

requiring further discovery shall be permitted after                 , 2025.  Any motion to 
amend need be returnable before this date.  Amendment(s) to the pleadings will be 
permitted thereafter, though, if the same conform to the discovery adduced and the 
amendment(s) to the pleadings shall not require additional discovery. 

 
6. Discovery shall be completed by                     , 2025. 
 
7. In the event of a discovery dispute, the parties must meet and confer in an attempt to 

resolve the dispute.  If a good faith effort to resolve a discovery dispute is unsuccessful, 
the parties shall request a conference with the Court to resolve the issue.  If the issue is 
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still unresolved, the Court will direct how to proceed, including allowing a formal, 
motion to be filed.  

 
8. Any case dispositive motions must be filed by _______ returnable  _______  or else the 

same shall be precluded.  As such, no cross motion(s) for dispositive relief shall be 
permitted if the same contravenes the deadlines set herein.   

 
9. The court shall not conduct a pre-trial conference or a status conference unless 

specifically requested by counsel, with appropriate justification set forth.  Counsel, if 
requesting a pre-trial order, may themselves prepare and submit a proposed consensual 
pre-trial order.  The pre-trial order shall comply with R.4:25-1(b) and R.4:25-3. 

 
10. A firm trial date has been scheduled for                        , 2025 at 10:00am.  Pre-trial 

briefs, which shall be filed ten (10) days in advance of the trial, shall contain the 
information set forth in R.4:25-1(b)(1) through (5) and (9), and any other matters as 
deemed appropriate.  Trial briefs shall set forth a summary of the parties' contentions and 
address any legal and evidentiary problems anticipated at trial.  Trial briefs shall identify 
the legal and factual issues actually in dispute in order to provide a framework for the 
trial.  No in limine motions may be filed unless court permission is received and 
ordinarily such motions shall be made orally at the time of trial.  

 
11. Whenever motions are filed and/or trial briefs submitted, the same shall be appropriately 

tabbed and an index setting forth a list of exhibits shall be appended to the submission. 
 
12. Trial Exhibits:  Counsel shall meet prior to trial to prepare either a combined exhibit list 

or individual lists which not only shall include those exhibits counsel plan to move in 
evidence but also shall include all exhibits (including charts, enlargements, learned 
treatises, and the like) that counsel reasonably anticipate marking for identification.  
Exhibits shall be pre-marked P-1 for plaintiff, D-1 for defendant, J-1 for joint exhibits.  
Exhibit and witness lists shall be exchanged and forwarded to the court by no later than 
9:00 a.m. on the Wednesday before the date trial is scheduled to commence.  Trial time is 
not to be wasted by interruptions to mark exhibits. 

 
At least five (5) days prior to the scheduled trial date, the parties shall confer and shall 
stipulate which exhibits may be introduced into evidence without objection, which 
exhibits shall be marked for identification only, and shall file particularized written 
objections to exhibits when legal and/or evidentiary issues are implicated.  Except for 
good cause shown, no party will be permitted to offer any exhibits not identified or not 
submitted by said party for examination by opposing counsel in compliance with this 
Order.  Copies of each party’s list of pre-marked exhibits shall be provided to the trial 
judge, along with copies of all exhibits which are to be introduced into evidence without 
objection.  Copies of the reports of proposed expert witnesses are to be submitted should 
there be no objection to the same. 

 
13. If any witness might be unavailable for trial, their testimony shall be videotaped for trial. 
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14. Counsel have advised the court that                  has been chosen as a mediator.  
Alternatively, plaintiff’s counsel shall advise the court before               as to the 
name of a mediator the parties have chosen and date(s) of mediation.  If the parties to 
mediation reach an agreement to resolve their dispute, the terms of that settlement must 
be reduced to writing and signed before the mediation comes to a close. 

  
15. No trial shall be adjourned due to outstanding discovery.  As referenced in paragraphs 

numbered 6 and 7, discovery difficulties shall be promptly brought to the undersigned’s 
attention at which time a determination shall be made on how best to proceed. 

 
16. A jury demand may require transfer of the matter to the Law Division.  This should be 

addressed early in litigation.  Therefore, if the pleadings contain a jury demand any party 
seeking a jury trial shall file a motion for a jury trial within ten (10) days or the jury 
demand shall be deemed waived. 

  
 
17. Other matters:  

 

 
Ordered that a copy of this order is to be served upon all parties within seven (7) days of the date hereof. 
 
 
 
Dated:             __________________________________________ 
      Hon. Darren T. DiBiasi, P.J.Ch. 

 
 

 

Enclosed please find Procedure for Scheduling of Trial Dates in the Chancery Division, Bergen County. 

 
Distribution: 
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PROCEDURE FOR SCHEDULING OF TRIAL DATES 

IN THE CHANCERY DIVISION - BERGEN COUNTY 

 
 
 Trials are scheduled to commence on Tuesday and proceed through Thursday, ordinarily 

from 10:00 a.m. to 4:00 p.m., or as the court’s schedule permits.  If the case is not by then 

concluded it will receive a date upon which the trial shall continue. 

 There may be a bank of cases pending trial whose scheduled trial dates have passed.  

These cases are tried as soon as a judge is available.  (If a party is out-of-state and a firm trial 

date is required, a peremptory trial date may be set in advance.) 

 We will make every effort to be as specific as possible and to give as much advance 

notice as is feasible.  This of course depends on the conclusion of pending trials, other court 

matters, etc. 

 If your case is not reached on a scheduled trial date the matter is not adjourned, but is 

added to the inventory of cases to be tried when a judge becomes available.  Bear in mind that 

the trials frequently take longer than attorneys estimate and that the judges are often called to 

address emergent matters. 

 Counsel are advised there shall be no adjournments of trials for outstanding discovery 

(please see executed Case Management Order). 

 

     Darren T. DiBiasi, P.J.Ch. 
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SUPERIOR COURT OF NEW JERSEY 
LAW  DIVISION - UNION COUNTY 
DOCKET NO. UNN-L- 

 

 

 

                                                  Plaintiff, 

v. 

 

 

                                                  Defendants. 

 

 
 

 

 

 

 

         CASE MANAGEMENT ORDER 

 
 A Case Management Conference having been held by the Court on             , 2025, and the 

Court having considered the matter, and good cause appearing: 

 
CASE MANAGEMENT ORDER 

 
┌─┐ 
└─┘ 

1. 
 

Motions to add any additional parties are to be filed and returnable no later than 
____________________; 
 

┌─┐ 
└─┘ 

2. 
 

Pursuant to R 4:103-1, initial disclosures are to be provided on or before _______. 
 

┌─┐ 
└─┘ 

3. No amendment(s) to the pleadings adding additional parties or additional causes of 
action requiring further discovery shall be permitted after _____________.  Any 
motion(s) to amend need(s) to be returnable before this date.  Amendment(s) to the 
pleadings will be permitted thereafter, though, if the same conform to the 
discovery adduced and the amendment(s) to the pleadings shall not require 
additional discovery 
 

 4. 
 

Plaintiff(s) is/are to serve Interrogatories, limited to         , on Defendant(s) 
by_________.  Defendant(s) is/are to provide fully responsive answers to 
Plaintiff(s) interrogatories on or before ___________; 
 

┌─┐ 
└─┘ 

5. Defendant(s) is/are to serve Interrogatories, limited to       , on Plaintiff(s) 
by_________.  Plaintiff(s) is/are to provide fully responsive answers to 
Defendant(s) interrogatories on or before ___________; 
 

┌─┐ 
└─┘ 

6. Requests for admissions may be served and responded to in accordance with the 
Court rules, or will be deemed waived; 
 

┌─┐ 
└─┘ 

7. Plaintiff(s) is/are to serve Notices to Produce on Defendant(s) by ___________.  
Defendant(s) is/ are to provide answers to  Notices to Produce on or before 
_______; 
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┌─┐ 
└─┘ 

8. Defendant(s) is/are to serve Notices to Produce on Plaintiff(s) by ___________.  
Plaintiff(s) is/are to provide answers to  Notices to Produce on or before _______; 
 

┌─┐ 
└─┘ 

9. Plaintiff is to be produced for depositions on or before ________.  If the 
depositions are adjourned by defendant without good cause, the right to take same 
is waived.  If adjourned by plaintiff without good cause, plaintiff’s testimony is 
barred at trial.  If the depositions are not noticed by the above date, the right to 
same is waived. 
 

┌─┐ 
└─┘ 

10. Defendants are to be produced for depositions on or before _______.  If the 
depositions are adjourned by plaintiff without good cause, the right to take same is 
waived.  If adjourned by defendant without good cause, defendant’s testimony is 
barred at trial.  If the depositions are not noticed by the above date, the right to 
same is waived. 
 

┌─┐ 
└─┘ 

11. Depositions of any currently known fact witnesses are to be noticed to be held on 
or before _______________.  If not noticed, same are waived.  Once noticed, the 
depositions are not to be adjourned by any party without leave of the court. 
 

┌─┐ 
└─┘ 

12. By no later than ________________ any party proposing to call an expert witness 
shall furnish the name, address, qualifications and report of the proposed expert to 
all other parties.  Any responsive reports must be filed by ___________________. 
Depositions of all experts are to be completed by ________________________.  
 

┌─┐ 
└─┘ 

13. 
 
 

With the consent of counsel, the present matter is referred to 
___________________ for mediation.  Mediation is to be completed by 
_____________. 
 

 14. Dispositive motions are to be filed to be returnable no later than ______________ 
   
┌─┐ 
└─┘ 

15. Except for a dispositive motion, no party may file any motion without first 
discussing the same with the court and counsel in a conference call, and receiving 
the court’s permission.  If a motion is prosecuted, the initial brief should be no 
more than 20 pages in length, double-spaced; the opposition 20 pages, and the 
reply 5 pages  The court will consider, by telephone conference, applications for 
relaxation of the aforesaid page limitation.  In the event of a discovery dispute, the 
parties must meet and confer in an attempt to resolve the dispute. If a good faith 
effort to resolve a discovery dispute is unsuccessful, the parties shall send a joint 
written request to the court for an informal conference to resolve the issue.  The 
letter must present the issue(s) in dispute and the position of each party in no more 
than one page.  The court may decide the issue on the papers or schedule a 
telephone or in-person conference. 
 

 

 16. Trial Exhibits:  Counsel shall meet prior to trial to prepare either a combined 
exhibit list or individual lists which not only shall include those exhibits counsel 
plan to move in evidence but also shall include all exhibits (including charts, 
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enlargements, learned treatises, and the like that counsel reasonably anticipate 
marking for identification.  Exhibits shall be pre-marked P-1 for plaintiff, D-1 for 
defendant, J-1 for joint exhibits.  Exhibit and witness lists shall be exchanged and 
forwarded to the court by no later than 9:00a.m. on the Wednesday before the date 
trial is scheduled to commence.   
 
At least five (5) days prior to the scheduled trial date, the parties shall confer and 
shall stipulate which exhibits may be introduced into evidence without objection, 
which exhibits shall be marked for identification only, and shall file particularized 
written objections to exhibits when legal and/or evidentiary issues are implicated.  
Except for good cause shown, no party will be permitted to offer any exhibits not 
identified or not submitted by said party for examination by opposing counsel in 
compliance with this order.  Any objections not made in writing at least three (3) 
business days prior to the scheduled trial date may be considered waived.  Copies 
of each party’s list of pre-marked exhibits shall be provided to the trial judge, 
along with copies of all exhibits which are to be introduced into evidence without 
objection.  Copies of the reports of proposed expert witnesses are to be submitted 
should there be no objection to the same.  
 

 17. (a) A Case Management Conference** is scheduled for _________ on _________; 
 
 
(b) An In-Person Settlement Conference** is scheduled for _________ on 
__________.  If defendant(s) has/have no settlement authority, defendant(s) is/are 
to notify all parties and the court within three (3) days of the above date.  Plaintiff 
shall be present at the settlement conference.  Defendant(s) shall have a 
representative with settlement authority either present or available by telephone; 
 
(c) A Pre-Trial Conference** is scheduled for _________ on __________.  The 
parties shall comply with R. 4:25-1 and R. 4:25-3 and submit a pre-trial 
memorandum at least 7 days prior to the Pre-Trial Conference.  
 

┌─┐ 
└─┘ 

18. All parties are to confirm the availability of each witness for the assigned trial date 
forthwith.  If any witness is unavailable after an adjournment has been given to 
assure the presence of any witness, his/her testimony is to be preserved via 
videotape.  In the event that a witness is unavailable and his/her testimony has not 
been preserved, the party wishing to produce same will be deemed to have waived 
that witness testimony at trial; 
 

┌─┐ 
└─┘ 

19. DISCOVERY END DATE EXTENDED TO:  ____________________; 
 

┌─┐ 
└─┘ 

20. TRIAL DATE:  ____________________; 
 

┌─┐ 
└─┘ 

21. Before opening statements, the attorneys shall submit to the trial judge copies of 
any materials exchanged pursuant to R.4:25-7 and written stipulations and a list of  
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exhibits, all of which are to be pre-marked.  Failure to exchange or submit the 
required information may result in sanctions. 
 

┌─┐ 
└─┘ 

22. Failure to comply with the above discovery will allow Plaintiff/Defendant to file a 
R 4:23-5(a) motion. 
 

┌─┐ 
└─┘ 

23. OTHER:   

 

   

   

   

   

   

   

   

   

   

 
        
     _______________________________ 

       HON. ROBERT J.  MEGA, P.J.Ch. 
cc: Court Clerk 
 Court Services Officer 
 
 
**Conference call-in directions: 

1. Dial 908-787-1310.  

2. Enter the 5-Digit Meeting Number (21520#).  

3. Enter the 7-Digit Attendee Access Code (6131688#).  
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                                   Plaintiff, 

v. 

 

                                   Defendant. 

SUPERIOR COURT OF NEW JERSEY 

CHANCERY DIVISION:  GENERAL EQUITY 

PART 

 

UNION COUNTY 

 

CIVIL ACTION 

  

DOCKET NO.:  UNN-C- 

 

 

CASE MANAGEMENT ORDER 

 

 

 A Case Management Conference having been held by the Court on  , 2025, and the Court 

having considered the matter, and good cause appearing: 

 It is hereby ordered and adjudged as follows: 

 
CASE MANAGEMENT ORDER 

 
 

┌─┐ 
└─┘ 

1. 
 

Motions to add any additional parties are to be filed and returnable no later than 
____________________; 
 

┌─┐ 
└─┘ 

2. 
 

Plaintiff(s) is/are to serve Interrogatories, limited to         , on Defendant(s) 
by_________.  Defendant(s) is/are to provide fully responsive answers to 
Plaintiff(s) interrogatories on or before ___________; 
 

┌─┐ 
└─┘ 

3. Defendant(s) is/are to serve Interrogatories, limited to       , on Plaintiff(s) 
by_________.  Plaintiff(s) is/are to provide fully responsive answers to 
Defendant(s) interrogatories on or before ___________; 
 

┌─┐ 
└─┘ 

4. Requests for admissions may be served and responded to in accordance with the 
Court rules, or will be deemed waived; 
 

┌─┐ 
└─┘ 

5. (a)  If the form interrogatories found in Appendix II to the Rules of Court do not 
apply to this case, then interrogatories not exceeding 20 in number without 
subparts shall be served within 10 days of the date hereof.  Otherwise, said form 
interrogatories are to be utilized.  See R.4:17-1; 
 

┌─┐ 
└─┘ 

 (b)  The party served with interrogatories shall serve his/her answers thereto upon 
the party propounding them within 30 days after service of such interrogatories 
upon him/her; 
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┌─┐ 
└─┘ 

 (c)  In the event that relief is required from the accelerated discovery provisions of 
this Order, such relief shall be sought within 30 days from this date on formal 
motion supported by a detailed certification as to why the discovery cannot be 
completed within the time allotted.  The provisions of R.4:24-1 do not apply. 
 

┌─┐ 
└─┘ 

6. Plaintiff(s) is/are to serve Notices to Produce on Defendant(s) by ___________.  
Defendant(s) is/ are to provide answers to  Notices to Produce on or before 
_______; 
 

┌─┐ 
└─┘ 

7. Defendant(s) is/are to serve Notices to Produce on Plaintiff(s) by ___________.  
Plaintiff(s) is/are to provide answers to  Notices to Produce on or before _______; 
 

┌─┐ 
└─┘ 

8. Plaintiff is to be produced for depositions on or before ________.  If the 
depositions are adjourned by defendant without good cause, the right to take same 
is waived.  If adjourned by plaintiff without good cause, plaintiff’s testimony is 
barred at trial.  If the depositions are not noticed by the above date, the right to 
same is waived. 
 

┌─┐ 
└─┘ 

9. Defendants are to be produced for depositions on or before _______.  If the 
depositions are adjourned by plaintiff without good cause, the right to take same is 
waived.  If adjourned by defendant without good cause, defendant’s testimony is 
barred at trial.  If the depositions are not noticed by the above date, the right to 
same is waived. 
 

┌─┐ 
└─┘ 

10. Depositions of any currently known fact witnesses are to be noticed to be held on 
or before _______________.  If not noticed, same are waived.  Once noticed, the 
depositions are not to be adjourned by any party without leave of the court. 
 

┌─┐ 
└─┘ 

11. By no later than ________________ any party proposing to call an expert witness 
shall furnish the name, address, qualifications and report of the proposed expert to 
all other parties.  Any responsive reports must be filed by ___________________. 
Depositions of all experts are to be completed by ________________________.  
 

┌─┐ 
└─┘ 

12. With the consent of counsel, the present matter is referred to 
___________________ for mediation.  Mediation is to be completed by 
_____________. 
 

┌─┐ 
└─┘ 

13. 
 
 

No amendment(s) to the pleadings adding additional parties or additional causes of 
action requiring further discovery shall be permitted after _____________.  Any 
motion(s) to amend need(s) to be returnable before this date.  Amendment(s) to the 
pleadings will be permitted thereafter, though, if the same conform to the 
discovery adduced and the amendment(s) to the pleadings shall not require 
additional discovery. 
 

 14. Dispositive motions are to be filed to be returnable no later than ______________  
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┌─┐ 
└─┘ 

15. Except for a dispositive motion, no party may file any motion without first 
discussing the same with the court and counsel in a conference call, and receiving 
the court’s permission.  If a motion is prosecuted, the initial brief should be no 
more than 20 pages in length, double-spaced; the opposition 20 pages, and the 
reply 5 pages  The court will consider, by telephone conference, applications for 
relaxation of the aforesaid page limitation.  In the event of a discovery dispute, the 
parties must meet and confer in an attempt to resolve the dispute. If a good faith 
effort to resolve a discovery dispute is unsuccessful, the parties shall send a joint 
written request to the court for an informal conference to resolve the issue.  The 
letter must present the issue(s) in dispute and the position of each party in no more 
than one page.  The court may decide the issue on the papers or schedule a 
telephone or in-person conference. 
 

 

┌─┐ 
└─┘ 

16. Trial Exhibits:  Counsel shall meet prior to trial to prepare either a combined 
exhibit list or individual lists which not only shall include those exhibits counsel 
plan to move in evidence but also shall include all exhibits (including charts, 
enlargements, learned treatises, and the like that counsel reasonably anticipate 
marking for identification.  Exhibits shall be pre-marked P-1 for plaintiff, D-1 for 
defendant, J-1 for joint exhibits.  Exhibit and witness lists shall be exchanged and 
forwarded to the court by no later than 9:00a.m. on the Wednesday before the date 
trial is scheduled to commence.   
 
At least five (5) days prior to the scheduled trial date, the parties shall confer and 
shall stipulate which exhibits may be introduced into evidence without objection, 
which exhibits shall be marked for identification only, and shall file particularized 
written objections to exhibits when legal and/or evidentiary issues are implicated.  
Except for good cause shown, no party will be permitted to offer any exhibits not 
identified or not submitted by said party for examination by opposing counsel in 
compliance with this order.  Any objections not made in writing at least three (3) 
business days prior to the scheduled trial date may be considered waived.  Copies 
of each party’s list of pre-marked exhibits shall be provided to the trial judge, 
along with copies of all exhibits which are to be introduced into evidence without 
objection.  Copies of the reports of proposed expert witnesses are to be submitted 
should there be no objection to the same.  
 

┌─┐ 
└─┘ 

17. (a) A Case Management Conference** is scheduled for _________ on _________ 
 
 
(b) An In-Person Settlement Conference** is scheduled for _________ on 
__________.  If defendant(s) has/have no settlement authority, defendant(s) is/are 
to notify all parties and the court within three (3) days of the above date.  Plaintiff 
shall be present at the settlement conference.  Defendant(s) shall have a 
representative with settlement authority either present or available by telephone; 
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(c) A Pre-Trial Conference** is scheduled for _________ on __________.  The 
parties shall comply with R. 4:25-1 and R. 4:25-3 and submit a pre-trial 
memorandum at least 7 days prior to the Pre-Trial Conference.  
 

  18. All parties are to confirm the availability of each witness for the assigned trial date 
forthwith.  If any witness is unavailable after an adjournment has been given to 
assure the presence of any witness, his/her testimony is to be preserved via 
videotape.  In the event that a witness is unavailable and his/her testimony has not 
been preserved, the party wishing to produce same will be deemed to have waived 
that witness testimony at trial; 
 

┌─┐ 
└─┘ 

19. DISCOVERY END DATE EXTENDED TO:  ____________________; 
 

┌─┐ 
└─┘ 

20. TRIAL DATE:  ____________________; 
 

┌─┐ 
└─┘ 

21. Before opening statements, the attorneys shall submit to the trial judge copies of 
any materials exchanged pursuant to R.4:25-7 and written stipulations and a list of  
exhibits, all of which are to be pre-marked.  Failure to exchange or submit the 
required information may result in sanctions. 
 

┌─┐ 
└─┘ 

22. Failure to comply with the above discovery will allow Plaintiff/Defendant to file a 
R 4:23-5(a) motion. 
 

┌─┐ 
└─┘ 

23. OTHER:   

 

   

   

   

   

   

   

 
        
     _______________________________ 

       HON. ROBERT J.  MEGA, P.J.Ch. 
cc: Court Clerk 
 Court Services Officer 
**Conference call-in directions: 

1. Dial 908-787-1310.  

2. Enter the 5-Digit Meeting Number  (21520#).  

3. Enter the 7-Digit Attendee Access Code (6131688#).  

 

 



                 
 

 
SUPERIOR COURT OF NEW JERSEY 

CHANCERY DIVISION – UNION COUNTY 
                          

DOCKET NO.: F 
              
 
               PLAINTIFF(S)          Civil Action        
     vs                                   FORECLOSURE 
                            CASE MANAGEMENT ORDER 
 
             DEFENDANT(S) 
        
 
If the subject property is the primary residence of the homeowner(s), this case is referred to 
mediation. If defendant has not already filed for mediation, they must do so within ten (10) 
days of the date of this order. Forms and instructions may be found at the Judiciary website is 
www.njcourts.gov/selfhelp 
 
Additionally, the New Jersey Housing and Mortgage Finance Agency instituted a program 
called “Emergency Rescue Mortgage Assistance” (ERMA) available for qualified homeowners.  
The State website is: www.nj.gov/dca/hmfa/erma/hub 
 

THIS MATTER having been scheduled before the Hon. Robert J. Mega, P.J. Ch. by 

way of Case Management Conference with                              . on behalf of the plaintiff, and 

with                               , on behalf of the defendant(s); and the parties having agreed to 

appear telephonically for this conference; and for good cause shown existing for entry of this 

order; 

 

IT IS ON THIS         DAY OF                       2024, ORDERED; 

 
1. Trial is scheduled for                        . 

 
2. (a) Any party may serve interrogatories within 10 days by (        ) or said discovery will 

be deemed waived. The interrogatories shall not exceed 20 questions with no sub 
parts. The interrogatories must be answered within 30 days by (         ) after service. 
 
(b) Any party may request the production of documents within 10 days by (       ). The 
documents must be furnished within 30 days by (          ) after service. 
 
(c) Failing to answer interrogatories or provide documents not produced or which could 
have been produced or responded as set forth herein will be barred from trial if not 
submitted. 

 
 

http://www.njcourts.gov/selfhelp
http://www.njcourts.gov/selfhelp
http://www.nj.gov/dca/hmfa/erma/hub


                 
 

3. Requests for admissions may be served and responded to in accordance with the 
court rules or will be deemed waived. 
 

4. Depositions conducted only by leave of the Court. 
 

5. The discovery end date is             . 
 

6. No party shall file any discovery or non-dispositive motion in this action without the 
prior permission of Judge Mega. Such permission may be sought by letter to Judge 
Mega briefly describing the issue(s) to be addressed by the motion giving 3 dates with 
times the parties are available for a conference call for the court to decide the issues. 
Counsel must confer with their adversary prior to writing the letter. 

a. PLEASE NOTE:  All correspondence requiring immediate attention please send via 
email to: UNNForeclose.mailbox@njcourts.gov  as well as filing in eCourts. 

 
7. Dispositive motions shall not require prior permission of the court unless made 

before completion of discovery. If all discovery intended is completed and\or waived, a 
dispositive motion may be filed without permission providing that an attorney 
Certification is attached stating all discovery is completed and/or waived.  
Motions shall be timely filed for the return date of:                        . 

 
8. Requests for adjournments of the trial must be in writing.  The party making the 

request is required to consult with all other parties prior to making the request and 
shall set forth the reason(s) for the request and the position(s) of the other parties as 
to the request.  Adjournments will only be granted for exceptional circumstances and 
will not be granted due to discovery problems.  Please be prepared to go to trial on the 
first trial listing. 
 

9. The court shall conduct a pre-trial/trial readiness conference on              @ TBD. The 
parties shall comply with R. 4:25-1 and R. 4:25-3 and submit a pre-trial memorandum 
at least 3 days prior to the case management conference. 

 
10. WITNESS LIST: 

 
a. Each party shall file and serve a list containing the name and address of every 

witness who may testify at trial 7 days before trial.  Any person not included on 
the list will be barred from testifying. 

 
11. EXHIBITS: 

 
a. All parties shall file and serve a list of all documents that they intend to use or 

refer to as exhibits at time of trial.  Documents are to be pre-marked with “P-1” 
for plaintiff(s), “D-1” for defendant(s) and “J-1 for joint exhibits. 

 
b. Parties shall exchange copies of all exhibits and shall supply the court with two 

(2) loose-leaf notebooks containing said list and exhibits 7 days prior to trial. 
(Loose exhibits are not permitted. Tabs are required between exhibits.) 

 

mailto:UNNForeclose.mailbox@njcourts.gov


                 
 

 
 
c. Caution: Except for good cause shown, the parties shall be precluded from 

offering in evidence, using as demonstrative evidence, or examining any of their 
witnesses concerning any exhibits not so identified (except solely for 
impeachment purpose). The listing of an exhibit does not commit the listing 
party to make any use of such exhibit.  Subject to any objections that have not 
been waived herein, any party may use an exhibit that has been disclosed in 
another party’s listings. 

 
12.  TRIAL BRIEF: 

 
All parties shall file and serve a trial brief addressing all factual and legal issues to be 
raised during the trial at least 7 days before the trial. Any issues not addressed in the 
trial brief will be deemed to have been waived. If there are any anticipated in limine 
motions or unusual evidence problems, these issues shall also be briefed. 

 
 
 
                      _____________________________    
                 Hon. Robert J. Mega, P. J. Ch. 
 

 

 

 

 

 

The dial-in information for court proceedings is as follows: 
 
1. Dial 908-787-1310. 
2. When the prompt asks for Meeting Number, enter the 5-Digit Meeting Number# (21520#). 
3. When the Prompt will ask for Attendee Access Code, enter the 7-Digit Attendee Access 
Code# (6131688#). 
4. At that point, we should be all connected and being recorded on Court Smart.   
*(If the Host is not active in the Conference, you will hear music) 
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Domenick Carmagnola, of counsel and on the briefs; Sarah E. Westaway, on the briefs).

Robert H. Solomon argued the cause for respondent (Nagel Rice LLP, attorneys; Neil Mullin and Virginia A. 
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Opinion

PER CURIAM

Defendants Joseph A. Ginarte, Esq. and Ginarte Gallardo Gonzalez & Winograd, LLP d/b/a Ginarte Gonzalez 
Winograd, LLP (Ginarte LLP) appeal from the October 17, 2023 order denying their motion to compel arbitration 
and the January 30, 2024 order denying their motion for reconsideration. We affirm.

I.

In 1982, Ginarte founded Ginarte LLP. On November 8, 1991, Ginarte and a former partner entered into a 
partnership agreement (the Partnership Agreement). In relevant part, the Partnership Agreement provides:

Any controversy or claim arising out of this [Partnership] Agreement shall be settled by arbitration (except as 
otherwise noted in this [Partnership] Agreement) in accordance with the Rules of the American Arbitration 
Association and [*2]  judgment upon the award rendered may be entered in any [c]ourt having jurisdiction.

In August 2003, Ginarte LLP hired plaintiff Michael A. Gallardo, Esq. as an associate attorney. On August 1, 2007, 
plaintiff was promoted to junior partner, and Ginarte and plaintiff executed an addendum to the Partnership 
Agreement. Plaintiff contends the addendum did not attach the Partnership Agreement, nor did he ever receive a 
copy of it.

In 2013, plaintiff was named managing partner of Ginarte LLP. In November 2018, plaintiff and Ginarte executed a 
partnership interest purchase agreement (purchase agreement). In relevant part, the purchase agreement provides:

https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:6FCJ-0C83-S254-50PV-00000-00&context=1530671
https://plus.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:66FP-FCF3-CGX8-00H4-00000-00&context=1530671
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[Ginarte LLP] desires to sell to [plaintiff], and [plaintiff] desires to purchase from [Ginarte], [five percent] of 
[Ginarte's] interest, pursuant to the terms and conditions set forth herein and in the [Partnership Agreement]. 
This transaction shall dilute the ownership interest of [Ginarte] in [Ginarte LLP] to [ninety-five percent].

In May 2019, plaintiff and Ginarte executed a partners' certificate to receive a loan. The partners' certificate 
provides, in relevant part:

The [p]artnership does not have a formal Limited Liability Partnership [*3]  Agreement as in effect on the date 
hereof.
. . . .
The execution, delivery[,] and performance of the Loan Documents by the [p]artnership will not violate any 
provision of the Certificate of Limited Partnership, the . . . Partnership Agreement, [or] any existing law or 
regulation . . . .

On February 14, 2023, plaintiff was terminated. He contends he was terminated for protected activity, while Ginarte 
claims "[a]lthough [plaintiff] was technically designated as a managing partner of the New Jersey office of [Ginarte 
LLP], the truth is that [plaintiff] had not physically worked in that office since March 2020." The termination letter 
stated the termination was "pursuant to Article 16 of the Partnership Agreement dated November 8, 1991, as 
amended by [a]ddendum dated August 1, 2007." Defendants contend following his termination, plaintiff 
"surreptitiously contacted approximately twelve Ginarte [LLP] clients by telephone in an attempt to convince those 
clients to switch their matters to [p]laintiff and" his new firm.

On March 3, 2023, plaintiff filed a verified complaint in the Chancery Division alleging defendants retaliated against 
him for protected activity and sought an order to show cause [*4]  with temporary restraints. On March 7, 
defendants' counsel wrote the court asking to be heard before it took any action on plaintiff's application because 
plaintiff "failed to disclose to the [c]ourt the existence of an arbitration provision in the Partnership Agreement."

On March 8, the court heard oral argument on plaintiff's application for temporary restraints. It entered an order to 
show cause and imposed certain restraints relating to communications with clients, information on defendants' 
website, and the return of plaintiff's personal belongings, among other relief. The court also established a briefing 
schedule for motions, including defendants' anticipated motion to compel arbitration, and scheduled oral argument 
for March 23. On March 9, the court entered a consent order modifying the March 8 order "to remove from the 
briefing and hearing schedule the references to . . . [d]efendants' [m]otion to [c]ompel [a]rbitration, . . . which shall 
await disposition of . . . [p]laintiff's [m]otion to [d]isqualify [defendants' counsel]."

By March 15, Mazie Slater Katz & Freeman, LLC was substituted as counsel for defendants. On March 15, counsel 
wrote to plaintiff's counsel:

[I]t has come [*5]  to our attention that [plaintiff] has been improperly pressuring clients of [Ginarte LLP] to 
switch counsel. It is our understanding that [plaintiff] has secretly contacted approximately a dozen clients by 
telephone at their home and pressured them to change counsel.

Counsel suggested they "attempt to agree upon a neutral letter that can be sent out to all clients for whom [plaintiff] 
acted as lead counsel." After not receiving a response, on March 17, Ginarte LLP filed a verified complaint in the 
Chancery Division against plaintiff and his new firm alleging they improperly pressured Ginarte LLP clients to retain 
plaintiff's new firm. Ginarte LLP sought an order to show cause with temporary restraints.

On March 23, the court heard oral argument on Ginarte LLP's application for an order to show cause with 
temporary restraints. At the beginning of the hearing, the court summarized recent events and communications in 
the case:

During the course of the conversation, [the court] thought perhaps there might be an ability to get consent to 
perhaps send a joint letter to the clients. The parties took some time, and had some discussion, and apparently 
there[ has] not been an ability to come to [*6]  a resolution of that. So, . . . all of that discussion was . . . off the 
record, kind of in the sense of what [the court] guess[es] would be sort of a settlement type situation.

2025 N.J. Super. Unpub. LEXIS 430, *2
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During that time, there were a couple things, however, that did come to pass that [the court] believe[s] . . . and 
[the court] want[s] to confirm on the record — there had been a previous request that there was going to be a 
motion filed for the matter to go to arbitration. [The court] believe[s] that it[ has] been established that that[ has] 
been waived and that arbitration is no longer an issue. Correct?
[DEFENSE COUNSEL]: That[ is] correct, Your Honor.
[PLAINTIFF'S COUNSEL]: Correct, Your Honor.
THE COURT: Okay. And then, secondly, that the matter belongs in the [L]aw [D]ivision, and that[ is] with the 
consent of all parties.
[PLAINTIFF'S COUNSEL]: With our consent. Yes, Your Honor.
[DEFENSE COUNSEL]: Right, Your Honor.

Both actions were then transferred to the Law Division. On March 29, Ginarte LLP dismissed its complaint against 
plaintiff and his new firm without prejudice so all claims could be asserted in the Law Division. Defendants 
thereafter retained new counsel and, on May 23, filed a motion in lieu of [*7]  an answer to compel arbitration, 
among other relief.

On October 11, the court heard oral argument on defendants' motion to compel arbitration and denied the motion in 
an oral opinion. The court found:

The facts are . . . there did exist, or there does exist, a document . . . referred to as [the P]artnership 
[A]greement, and the existence of that document certainly was called into question, and additional documents 
that have been produced, and that will be those documents related to the loan, the certificate which was 
submitted. The documents refer to . . . the [P]artnership [A]greement in the sense that it notes that one does 
not exist. Certainly there ha[s] been other . . . information presented to [t]he [c]ourt, but the existence of an 
arbitration clause, and whether or not it is binding on [plaintiff] is questionable . . . . The facts are that there are 
no records before this court showing that there was any compliance under the Federal Arbitration Act [(FAA)], 
[9 U.S.C. §§ 1-16], and in so saying there[ is] nothing before [t]he [c]ourt that establishes that [plaintiff] . . . 
agreed to an arbitration clause. . . . The [c]ourt cannot overlook the colloquy before [the Chancery judge], 
regardless of whether it involved a case where [*8]  [plaintiff's] current firm . . . was present or not. The facts 
are that there was a question asked by [t]he [c]ourt, are you waiving arbitration? And the response was . . . 
colloquially, yes, and the judge . . . relied upon that, allowed certain things to happen, and the matter was 
transferred to the Law Division based on representations made at that time.
It[ is] not for [t]he [c]ourt to inquire and ask, well, are you only waiving it as to this, are you only waiving it as to 
that? The . . . waiver was made[,] and the case was moved, and so this court is not moving this matter into 
arbitration, the matter will proceed.

On October 17, the court entered an order denying the motion for the reasons set forth on October 11. On 
November 6, defendants moved for reconsideration contending the court failed to consider the Cole 1 factors to 
determine whether there was an express waiver of arbitration. On January 26, 2024, after hearing oral argument, 
the court entered an order denying defendants' motion for reconsideration supported by an oral opinion. It found:

[E]ven . . . in Atalese,2 in Cole[,] and in all the other cases that cite to Cole and the factors, there[ is] never a 
situation presented [*9]  in any of those cases where the [c]ourt had to consider an express waiver . . . .
None of those cases dealt with that. None of the cases dealt with a fact pattern or a scenario like the one we 
have here where there is an express waiver.
. . . .
So with regards to [the court's] ruling as to the existence of the arbitration agreement[,] reconsideration is 
granted. And at this time, the [c]ourt's position is that there are some questions with regards to [its] existence. 

1 Cole v. Jersey City Med. Ctr., 215 N.J. 265, 72 A.3d 224 (2013).

2 Atalese v. U.S. Legal Serv. Grp., LP, 219 N.J. 430, 99 A.3d 306 (2014).

2025 N.J. Super. Unpub. LEXIS 430, *6
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But regardless of whether or not there are questions as to the existence of the arbitration agreement, the facts 
are that there was an express waiver of the right to . . . arbitration in this matter.
The [c]ourt read through the transcript from the proceeding before [the Chancery judge] on March 23[]. . . .
. . . [The court has] peppered [defense counsel] with questions with regards to whether or not Cole is even 
applicable in light of the fact that there is an express waiver. . . .
. . . .
And [defense counsel] has argued that . . . there[ is] no prejudice if the [c]ourt were to grant . . . his motion and 
order that there was no waiver.

After reviewing each of the Cole factors, the court found:

This [c]ourt[,] at this point[,] [*10]  regardless of what [the Cole] factors are, the facts are that there was an 
express waiver of arbitration. It was expressed on the record before [the Chancery judge] on March 23[].
. . . .
. . . And this [c]ourt finds that with regards to the issue of waiver, . . . defendants expressly waived arbitration by 
way of the waiver, by way of the statements made by [defense counsel] before [the Chancery judge] back on 
March 23[].
There is nothing before this [c]ourt to contradict that. And the fact that now the parties are seeking to . . . move 
this matter to arbitration regardless of the fact that there has not been a lot that has taken place is irrelevant to 
this [c]ourt. There[ is] nothing for this [c]ourt to believe that at the time it was expressly waived that that was not 
the intention. So with regards to that issue, reconsideration is denied.

II.

On appeal, defendants contend: (1) a waiver of arbitration, express or implied, should be assessed under the Cole 
factors; (2) public policy and precedent strongly support the right to timely retract a waiver of arbitration where a 
party has satisfied the Cole factors; (3) "[a]bsent a writing or filed order, an express verbal waiver should not carry 
any [*11]  more or less . . . significance than an implied waiver"; and (4) counsel's statement on the record did "not 
formally memorialize a verbal waiver of [d]efendants' right to arbitrate."

Having considered the record, we affirm substantially for the reasons set forth in the court's October 11, 2023, and 
January 26, 2024 oral opinions. We add the following comments.

We review de novo a trial court's order deciding the legal issue of waiver. Skuse v. Pfizer, Inc., 244 N.J. 30, 46, 236 
A.3d 939 (2020); Marmo & Sons Gen. Contracting, LLC v. Biagi Farms, LLC, 478 N.J. Super. 593, 607, 317 A.3d 
947 (App. Div. 2024). A trial judge's decision on whether to grant or deny a motion for reconsideration is reviewed 
for an abuse of discretion. Branch v. Cream-O-Land Dairy, 244 N.J. 567, 582, 243 A.3d 633 (2021).

Under both the FAA and the New Jersey Arbitration Act (NJAA), arbitration is fundamentally a matter of contract. 9 
U.S.C. § 2; NAACP of Camden Cnty. E. v. Foulke Mgmt. Corp., 421 N.J. Super. 404, 424, 24 A.3d 777 (App. Div. 
2011). Arbitration agreements are subject to customary contract law principles. Atalese, 219 N.J. at 442.

In reviewing orders granting or denying a motion to compel arbitration, "we are mindful of the strong preference to 
enforce arbitration agreements, both at the state and federal level." Hirsch v. Amper Fin. Servs., LLC, 215 N.J. 174, 
186, 71 A.3d 849 (2013). The FAA "and the nearly identical [NJAA], enunciate federal and state policies favoring 
arbitration." Atalese, 219 N.J. at 440 (internal citations omitted) (citing AT&T Mobility LLC v. Concepcion, 563 U.S. 
333, 339, 131 S. Ct. 1740, 179 L. Ed. 2d 742 (2011)). That preference, "however, is not without limits." Garfinkel v. 
Morristown Obstetrics & Gynecology Assocs., P.A., 168 N.J. 124, 132, 773 A.2d 665 (2001).

"[T]he FAA 'permits states to regulate . . . arbitration agreements [*12]  under general contract principles,' and a 
court may invalidate an arbitration clause 'upon such grounds as exist at law or in equity for the revocation of any 
contract.'" Atalese, 219 N.J. at 441 (quoting Martindale v. Sandvik, Inc., 173 N.J. 76, 85, 800 A.2d 872 (2002)). As 
such, "generally applicable contract defenses . . . may be applied to invalidate arbitration agreements without 
contravening [the FAA]." Muhammad v. Cnty. Bank of Rehoboth Beach, 189 N.J. 1, 12, 912 A.2d 88 (2006) 
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(emphasis omitted) (quoting Dr.'s Assocs., Inc. v. Casarotto, 517 U.S. 681, 687, 116 S. Ct. 1652, 134 L. Ed. 2d 902 
(1996)); Saxon Constr. & Mgmt. Corp. v. Masterclean of N.C., Inc., 273 N.J. Super. 231, 236, 641 A.2d 1056 (App. 
Div. 1994). Arbitration agreements, however, "may not be subjected to more burdensome contract formation 
requirements than [those] required for any other contractual topic." Martindale, 173 N.J. at 83; Skuse, 244 N.J. at 
47; see also Morgan v. Sundance, Inc., 596 U.S. 411, 417, 142 S. Ct. 1708, 212 L. Ed. 2d 753 (2022) ("[A] court 
may not devise novel rules to favor arbitration over litigation.").

Like other contractual rights or obligations, "parties may waive their right to arbitrate." Cole, 215 N.J. at 276. A 
waiver may be express, Wein v. Morris, 194 N.J. 364, 376, 944 A.2d 642 (2008), or by implication, Knorr v. Smeal, 
178 N.J. 169, 177, 836 A.2d 794 (2003). "Waiver, under New Jersey law, involves the intentional relinquishment of 
a known right, and thus it must be shown that the party charged with the waiver knew of [their] legal rights and 
deliberately intended to relinquish them." Shebar v. Sanyo Bus. Sys. Corp., 111 N.J. 276, 291, 544 A.2d 377 
(1988). "Our New Jersey case law generally does not require prejudice to prove waiver." Marmo, 478 N.J. Super. at 
607. The party waiving a known right must do so "clear[ly], unequivocal[ly], and decisive[ly]." Country Chevrolet, 
Inc. v. Twp. of N. Brunswick Plan. Bd., 190 N.J. Super. 376, 380, 463 A.2d 960 (App. Div. 1983).

The court correctly found defendants expressly [*13]  waived their right to arbitration. In response to the court's 
clear, unambiguous question, counsel advised the court defendants waived their right to compel arbitration and 
"arbitration is no longer an issue." Defendants expressly waived the right to arbitrate clearly, unequivocally, and 
decisively.

Defendants' claims an express waiver is not binding "[a]bsent a writing or filed order" and counsel's statement on 
the record did "not formally memorialize a verbal waiver of [d]efendants' right to arbitrate" lack merit. The express 
waiver was placed on the record in open court; there was no need to further "formally" memorialize it in a "writing or 
filed order."

We are unpersuaded by defendants' contention an express waiver of the right to arbitration must be evaluated 
using the Cole factors. In Cole, our Supreme Court "addressed the standard necessary to establish that a party 
implicitly waived its right to arbitrate" because no court had previously done so. 215 N.J. at 277. The Court held in 
determining whether a party impliedly waived its right to arbitrate, "we concentrate on the party's litigation conduct 
to determine if it is consistent with its reserved right to arbitrate the dispute." Ibid. The Court identified [*14]  several 
factors courts should consider when performing that assessment, which we do not repeat here. Id. at 280-81.

The court correctly found the Cole factors are not relevant to determining whether a party expressly waived its right 
to arbitration. In evaluating an express waiver, it is the nature of the waiver itself that controls. When, as here, a 
party clearly, unequivocally, and decisively expresses the intent to waive a known right, the waiver is binding and 
enforceable. See Country Chevrolet, 190 N.J. Super. at 380. There is no need to apply the Cole factors and 
"concentrate on the party's litigation conduct" when evaluating an express waiver, nor is there any need to find 
prejudice. See Marmo, 478 N.J. Super. at 607.

Moreover, defendants' contention an express waiver of an arbitration agreement should be evaluated differently 
than an express waiver of other types of contractual rights would violate the principle that an arbitration agreement 
may not be subject to "more burdensome requirements than those governing the formation of other contracts." 
Skuse, 244 N.J. at 47 (quoting Leodori v. CIGNA Corp., 175 N.J. 293, 302, 814 A.2d 1098 (2003)); Martindale, 173 
N.J. at 83. "[A] court must hold a party to its arbitration contract just as the court would to any other kind. But a court 
may not devise novel rules to favor arbitration over litigation." Morgan, 596 U.S. at 418. Adopting a modified 
standard [*15]  for evaluating an express waiver because public policy favors arbitration would impermissibly 
subject arbitration agreements to "more burdensome requirements" using a "novel" rule to favor arbitration over 
litigation.

We are satisfied the court correctly determined defendants expressly waived their right to arbitration and denied the 
motion to compel arbitration. The court correctly denied the motion for reconsideration for the same reasons.
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To the extent we have not specifically addressed any remaining arguments, it is because they lack sufficient merit 
to warrant discussion in a written opinion. R. 2:11-3(e)(1)(E).

Affirmed.

End of Document
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