Ethics and E-Discovery
Solo and Small-Firm Track (Central Meeting Room 2/3)

Discovery production of electronically stored information can be challenging and costly
(particularly to a solo/small-firm practitioner). What once adversaries would accomplish
through a “document dump” is now done via ESI particularly hundreds if not thousands of
emails. This panel will discuss how E-Discovery can be managed by the solo and small-firm
practitioner in an efficient manner, so it does not become overwhelming. This panel will
also discuss the relevant Rules of Professional Conduct that the practitioner needs to
know. See attached document for specific points covered and potential speaker
information.



Why E-Discovery Matters in New Jersey

E-discovery = identification, preservation, collection, review, and production of ESI.

Rule 4:10-2(a) places ESI on equal footing with paper in NJ civil practice.

The duty to preserve is triggered when litigation is “reasonably anticipated.”

RPC 1.1 (tech competence) + RPC 3.4 (no spoliation) make mishandling ESI an ethical risk.
Small-firm stakes: sanctions, lost evidence, client malpractice exposure.




The New Jersey EDRM Roadmap

Information Governance: advise clients to adopt data and document (email) retention &
deletion policy before litigation happens — the most effective way to contain costs.

Identification: map custodians, devices, and cloud repositories early.

Preservation: issue written legal holds; suspend auto-delete routines on email and DMS.
Collection & Processing: target, deduplicate, email threading; shrink data volume.
Review = Production = Presentation: use technology...and agreed on format.

Use TAR | and TAR Il and CAL when data volumes justify — even post-ChatGPT.

Use of Al ... the frontier.




Identification & Preservation Triggers

Reasonable anticipation trigger: demand letters, subpoenas, investigations.
Legal-hold notices must cover BYOD and cloud data.

Track custodian acknowledgments and compliance actions.

Early Data Assessment (EDA) to scope volume, cost, timeline.
Proportionality arguments start with documented preservation efforts.




Collection & Processing Tactics

Targeted exports over full-disk imaging absent authenticity disputes.

Hash (MD5/SHA-256) and chain-of-custody logs verify integrity.

Processing: de-duplication, de-NISTing, email threading, metadata extraction.
Cloud e-discovery tiers: per-GB, flat-rate, unlimited options.

Phased collection & sampling under Rule 4:10-2(g) to control cost.




Review & Analysis Workflows

Initial culling via keyword, Boolean, and proximity searches.
Analytics: concept clusters & near-duplicate detection.

Small-set TAR (<50 k docs) is proportional when validated.

Al tools: auto-classification, privilege spotting, metadata extraction.
QC: statistical sampling to verify recall & precision.




Production & Presentation Essentials

Agree on formats early—native spreadsheets, OCR-PDFs, load-file metadata.
Produce metadata unless protected by order or stipulation.

Include Fed. R. Evid. 502(d)/Rule 4:10-2(e) claw-back provisions.

Provide hash manifest & transfer logs for authenticity.

Prepare numbered exhibits and test courtroom tech.




Small-Firm Survival & Cooperation

Use proportionality to narrow scope, custodians, and dates.
Select budget-friendly cloud platforms (per-GB or flat-rate).
Document meet-and-confer agendas and recap memos.
Outsource when data >10 GB or custodians >5.

Maintain a discovery workbook for complete transparency.
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Opinion
PER CURIAM
*]1  This interlocutory appeal involves discovery

disputes concerning electronically stored information (ESI).
Defendants UnitedHealth Group, Inc., UnitedHealthcare
Insurance Company, Oxford Health Plans (NJ), Inc.,
and UMR, Inc. (collectively, the United defendants) and
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MultiPlan, Inc. (MultiPlan) (collectively, defendants) appeal
from a September 12, 2023 order concerning document
review and production of ESI (the ESI Order). The ESI Order
directs the parties to produce all documents identified by
their agreed-upon ESI search terms, except those which are
privileged or contain highly proprietary business information,
regardless of whether they are responsive or relevant.
Because the ESI Order violates Rule 4:10-2(a) by compelling
defendants to produce irrelevant documents, and because the
order constitutes an abuse of discretion, we vacate the ESI
Order and remand for the entry of an order limiting production
to relevant documents.

Plaintiffs provide emergency medical services to patients
throughout New Jersey, without regard to a patient's ability

to pay or their insurance status in accordance with ™42
U.S.C. § 1395dd and N.J.S.A. 26:2H-18.64. The United
defendants are insurers or administrators of employer-
sponsored health benefit plans. In providing medical services,
plaintiffs routinely care for patients whose insurance coverage
is either issued, administered, or underwritten by the United
defendants.

On May 23, 2022, plaintiffs filed an amended complaint
alleging that the United defendants leveraged plaintiffs’ legal
obligation to care for emergency patients to enrich themselves
by forcing plaintiffs out-of-network and reimbursing
plaintiffs for their services at ‘“shockingly low rates.”
Plaintiffs also allege that co-defendant MultiPlan, a cost
management company, conspired with the United defendants
to underpay claims by offering fraudulent health claim pricing

services.

In their amended complaint, plaintiffs asserted four causes of
action: (1) breach of an implied-in-fact contract (count one);
(2) remuneration for quantum meruit services (count two); (3)
violations of the New Jersey Health Claims Authorization,
Processing and Payment Act (HCAPPA), N.J.A.C. 11:22-1.1
to -1.16 (count three); and (4) violations of the New Jersey

Anti-Racketeering Act (RICO), I‘:N.J.S.A. 2C:41-1 to -6.2
(counts four and five).

Plaintiffs’ action is related to a series of nationwide litigations

between the United defendants and plaintiffs’ affiliates.
Indeed, plaintiffs’ action in New Jersey is one of at least ten
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related civil actions filed against the United defendants in
various jurisdictions since 2017.

On April 3, 2023, the trial court in this matter entered an
electronic discovery stipulation and order to “govern the
discovery of [ESI] and any electronically stored or maintained
information.” That order required the parties to collaborate
to identify “custodians whose email[s] [were] reasonably
believed to contain relevant ESI for collection” and develop
“search parameters, i.e., search terms” to search the agreed-
upon custodians’ records. Thereafter, on April 21, 2023, the
trial court entered an amended discovery-confidentiality order
granting the parties the right to designate as “Confidential”
and “Attorneys’ Eyes Only” any document, or portion of a
document, containing “highly sensitive business or personal
information.”

*2  On April 25, 2023, the trial court conducted a
discovery hearing with counsel for all parties. At the hearing,
several discovery issues were addressed, including relevance
objections made by both sides. Specifically, plaintiffs’
counsel “raised an issue that had come up with United in
other litigation: that United was producing documents but
making selective redactions based on purported ‘relevance’
of information contained within the produced documents.” In
response, the trial court stated that “relevance is not a reason
to withhold documents.”

Throughout March, April, and May 2023, the parties
engaged in search terms negotiations. The purpose of those
negotiations was to refine the search terms to minimize the
number of irrelevant documents generated by the search
criteria. The United defendants maintain that they negotiated

with the understanding that the terms themselves would
necessarily be overbroad but that [they] would have the
opportunity ... to review and remove documents that were
not responsive to ... [p]laintiffs’ requests for production
and that have no bearing on the claims or defenses in this

litigation.

On May 1, 2023, the court appointed a special discovery
facilitator pursuant to Rule 4:41-1, “to hear and recommend
resolution of all discovery disputes” between the parties.

On July 6, 2023, the trial court held an unrecorded case
management conference to discuss the status of the parties’
discovery efforts, including their ESI negotiations. During the
conference, the trial court directed the parties to produce all
documents returned by the agreed-upon ESI search terms,
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regardless of whether they were responsive or relevant (July 6
Directive). Further, the trial court directed the parties that they
could only withhold documents based on privilege. Those
directives were issued even though no party had requested
them.

Thereafter, the United defendants requested a pre-motion
conference to discuss the July 6 Directive, which was held on
August 24, 2023. At that conference, the United defendants
raised several concerns, including that the July 6 Directive
would lead to the production of thousands of irrelevant
documents and require them to conduct a burdensome
privilege review. Additionally, the United defendants raised
privacy concerns stemming from a related litigation in
Nevada where plaintiffs’ affiliates posted documents on a
public website designated as “Attorneys’ Eyes Only” and
“Confidential.”

The trial court was not moved by those concerns. As an initial
matter, the court noted that “ESI is fundamentally different
than just paper documents because ESI is voluminous.” Then,
in response to the United defendants’ relevancy arguments,
the trial court stated:

The purpose is to produce all the relevant documents and
if in producing all the relevant documents there are fifty
percent of them which are irrelevant, I don't see the harm
and I understand [defense counsel's] point that the rules
say that relevancy is the touchstone but this is not -- this is
something different.

ESI is different, and I'm not saying that we're suppose[ed]
to be producing, you know, a mass of irrelevant stuff but
the problem is that relevancy shouldn't be decided by the
people who are producing the documents because their
view of relevance and the other side's view of relevance is
different ....

Further, regarding the United defendants’ privacy concerns,
the trial court reasoned:

[W]ith the appropriate confidentiality orders, [and]
clawback provisions of the like in the confidentiality
orders, I don't see the harm, and I mean, I understand that
the plaintiffs would end up getting some significant number
of documents that they haven't requested, a significant
number of documents that are not relevant, and I do
understand that there's going to be a large number, and
it's argued that maybe sixty to seventy percent of the

documents aren't going to be relevant, but again, the
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gatekeeper ... to decide what is relevant and what is not
shouldn't be the ones producing the documents; it should
be the ones receiving the documents because all the search
terms are agreed to.

*3 On September 12, 2023, the trial court issued the ESI
Order, which memorialized its July 6 Directive. The ESI
Order expressly states that “[a] party may not withhold or
redact non-privileged ESI documents, even if the producing
party believes the document is wholly non-responsive or that
it contains only irrelevant information.” The ESI Order does,
however, exempt privileged documents and provide a limited
exception for “a small subset of ESI documents that contain
information so propriety that their production could result in
business losses or disruption.”

Shortly after the EST Order was entered, defendants moved for
leave to appeal to us. We denied the motion, but the Supreme
Court granted defendants’ motion and remanded the matter to
this court for consideration on the merits of the ESI Order.

II.

On appeal, defendants make two arguments, each of which
is augmented by several sub-arguments. First, defendants
contend that the ESI Order violates Rule 4:10-2(a) by
compelling them to produce irrelevant documents. In support
of this argument, defendants assert that the language of Rule
4:10-2(a) prevents courts from treating ESI differently than
other forms of discovery. Additionally, defendants argue that
the ESI Order erroneously deprives them, as the producing
parties, of their gatekeeping role.

Second, defendants argue that the trial court abused its
discretion by ordering discovery that will be unduly invasive
and burdensome. Defendants assert that the trial court's
order violates their privacy rights, particularly considering
their allegation that, in a related matter, plaintiffs’ affiliates
uploaded defendants’ confidential documents to a public
website. Additionally, defendants contend that the ESI Order
imposes an undue and substantial financial burden on them.

Four amici have filed briefs in support of defendants’
positions: Lawyers for Civil Justice, the Chamber of
Commerce of the United States of America, the New
Jersey Civil Justice Institute, and the Electronic Discovery
Institute. The amici contend that the ESI Order violates Rule
4:10-2(a)’s relevancy standard, disregards the role of the
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producing party, and raises serious privacy and cybersecurity
concerns.

In response, plaintiffs argue that the trial court did not
misapply Rule 4:10-2(a) and appropriately exercised its broad
discretion to manage discovery, especially considering “the
troubled history between the parties in exchanging ESI
discovery in similar cases in other jurisdictions.”

1L

We begin by acknowledging that appellate courts generally
“defer to a trial judge's discovery rulings absent an abuse of
discretion or a judge's misunderstanding or misapplication

of the law.” "= Cap. Health Sys., Inc. v. Horizon Healthcare
Servs., Inc., 230 N.J. 73, 79-80 (2017) (citing Pomerantz
Paper Corp. v. New Cmty. Corp., 207 N.J. 344, 371 (2011)).
Moreover, “New Jersey's discovery rules are to be construed

liberally in favor of broad pretrial discovery.” I_:Lipsky V.
N.J. Ass'n of Health Plans, Inc., 474 N.J. Super. 447, 463

(App. Div. 2023) (quoting MPayton v. N.J. Tpk. Auth., 148
N.J. 524, 535 (1997)) (internal quotation marks omitted);
Trenton Renewable Power, LLC v. Denali Water Sols., LLC,
470 N.J. Super. 218, 227 (App. Div. 2022). Our court system
adheres to the view that “essential justice is better achieved

when there has been full disclosure so that the parties are

conversant with all the available facts.” I_:Lipsky, 474 N.J.

Super. at 464 (quoting l_:Jenkins v. Rainner, 69 N.J. 50, 56
(1976)) (internal quotation marks omitted). “Consequently, to

overcome the presumption in favor of discoverability, a party
must show ‘good cause’ for withholding relevant discovery

....7 ™= Cap. Health Sys., 230 N.J. at 80.

*4 Rule 4:10-2(a), which applies to electronic discovery,
states:

Parties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved
in the pending action, whether it relates to the claim or
defense of the party seeking discovery or to the claim
or defense of any other party, including the existence,
description, nature, custody, condition and location of
any books, documents, electronically stored information,
or other tangible things and the identity and location of
persons having knowledge of any discoverable matter. It is
not ground for objection that the information sought will be

WESTLAW

inadmissible at the trial if the information sought appears
reasonably calculated to lead to the discovery of admissible
evidence ...
See Est. of Lasiw by Lasiw v. Pereira, 475 N.J. Super. 378,
392 (App. Div. 2023) (applying R. 4:10-2(a) to a discovery
dispute concerning ESI).

“Nevertheless, the parties’ discovery rights are not
unlimited.” Piniero v. N.J. Div. of State Police, 404 N.J. Super.
194, 204 (App. Div. 2008). Relevancy is the starting point for
what is discoverable, and it constrains what a party can seek

and what the responding party needs to produce. See In re
Liquidation of Integrity Ins. Co., 165 N.J. 75, 82 (2000).

“In addition to the privilege and relevance limitations
provided under Rule[ ]14:10-2(a) ..., Rule 4:10-2(g) addresses
matters the court should consider when limiting discovery

between parties ....” I"~Lipsky, 474 N.J. Super. at 464.
Subsection (g) gives “the court the express authority to limit
discovery in the circumstances enumerated by the rule in an
effort to curb the proliferating discovery abuses attending
modern litigation practice.” Pereira, 475 N.J. Super. at 393

(quoting Pressler & Verniero, Current N.J. Court Rules, cmt.
8 onR.4:10-2 (2007)) (internal quotation marks omitted). So,
a court should limit discovery if it determines that:

(1) the discovery sought is unreasonably cumulative or
duplicative, or is obtainable from some other source that
is more convenient, less burdensome, or less expensive;
(2) the party seeking discovery has had ample opportunity
by discovery in the action to obtain the information
sought; or (3) the burden or expense of the proposed
discovery outweighs its likely benefit, taking into account
the needs of the case, the amount in controversy, the parties’
resources, the importance of the issues at stake in the
litigation, and the importance of the proposed discovery in
resolving the issues.

[R. 4:10-2(g).]

A. Whether the ESI Order is Consistent With Rule
4:10-2(a).
“To determine whether the materials sought by the [parties]
are discoverable, their potential relevance is the initial
inquiry.” Liquidation of Integrity Ins. Co., 165 N.J. at 82.

See also I"—Payton, 148 N.J. at 535 (explaining that a court
“must evaluate, as an initial matter, [discovery requests’]

relevance to the issues raised in [the] litigation”); Pereira,


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005312&cite=NJRSUPTIVR4%3a10-2&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Iafe93ba0718011e794a1f7ff5c621124&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a5ca8676f3a645958d0d7d2b287860a0&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042232635&pubNum=0000583&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_583_79&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_79 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042232635&pubNum=0000583&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_583_79&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_79 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025767723&pubNum=0000583&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_583_371&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_371 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025767723&pubNum=0000583&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_583_371&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_371 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7cf92760974e11edb29ff8a607d8aa04&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a5ca8676f3a645958d0d7d2b287860a0&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2070931082&pubNum=0000590&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_590_463&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_590_463 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2070931082&pubNum=0000590&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_590_463&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_590_463 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2070931082&pubNum=0000590&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_590_463&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_590_463 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I9fdad8db367a11d9abe5ec754599669c&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a5ca8676f3a645958d0d7d2b287860a0&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997076491&pubNum=0000583&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_583_535&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_535 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997076491&pubNum=0000583&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_583_535&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_535 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2055434762&pubNum=0000590&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_590_227&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_590_227 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2055434762&pubNum=0000590&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_590_227&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_590_227 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7cf92760974e11edb29ff8a607d8aa04&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a5ca8676f3a645958d0d7d2b287860a0&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2070931082&pubNum=0000590&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_590_464&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_590_464 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2070931082&pubNum=0000590&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_590_464&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_590_464 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I6a9bf1eb343b11d9abe5ec754599669c&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a5ca8676f3a645958d0d7d2b287860a0&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976100106&pubNum=0000583&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_583_56&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_56 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976100106&pubNum=0000583&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_583_56&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_56 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Iafe93ba0718011e794a1f7ff5c621124&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a5ca8676f3a645958d0d7d2b287860a0&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042232635&pubNum=0000583&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_583_80&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_80 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005312&cite=NJRSUPTIVR4%3a10-2&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2073996186&pubNum=0000590&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_590_392&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_590_392 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2073996186&pubNum=0000590&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_590_392&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_590_392 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005312&cite=NJRSUPTIVR4%3a10-2&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017675753&pubNum=0000590&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_590_204&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_590_204 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017675753&pubNum=0000590&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_590_204&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_590_204 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000453879&pubNum=0000583&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_583_82&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_82 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000453879&pubNum=0000583&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_583_82&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_82 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005312&cite=NJRSUPTIVR4%3a10-2&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_16f4000091d86 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I7cf92760974e11edb29ff8a607d8aa04&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a5ca8676f3a645958d0d7d2b287860a0&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2070931082&pubNum=0000590&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_590_464&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_590_464 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2073996186&pubNum=0000590&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_590_393&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_590_393 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005312&cite=NJRSUPTIVR4%3a10-2&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005312&cite=NJRSUPTIVR4%3a10-2&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_16f4000091d86 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005312&cite=NJRSUPTIVR4%3a10-2&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005312&cite=NJRSUPTIVR4%3a10-2&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000453879&pubNum=0000583&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_583_82&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_82 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I9fdad8db367a11d9abe5ec754599669c&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=a5ca8676f3a645958d0d7d2b287860a0&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997076491&pubNum=0000583&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_583_535&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_583_535 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2073996186&pubNum=0000590&originatingDoc=Ia8089b60005211f0bd1383c988b66005&refType=RP&fi=co_pp_sp_590_404&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_590_404 

Atlantic ER Physicians Team Pediatric Associates, PA v...., Not Reported in Atl....

475 N.J. Super. at 404 (“Relevancy remains the touchstone
of permissible discovery.”). N.J.R.E. 401 defines relevant
evidence as “evidence having a tendency in reason to prove
or disprove any fact of consequence to the determination of
the action.”

*5 “[Dliscovery is not limited to obtaining admissible
information but, rather, includes the obtaining of any
information, not

otherwise privileged, that ‘appears

reasonably calculated to lead to the discovery of admissible

evidence.” ” FCap. Health Sys., Inc. v. Horizon Healthcare
Servs., Inc., 446 N.J. Super. 96, 114 (App. Div. 2016)
(quoting K.S. v. ABC Prof'l Corp., 330 N.J. Super. 288,
291 (App. Div. 2000)) (internal quotation marks omitted).
See Pereira, 475 N.J. Super. at 404. Consistent with these
principles, we have repeatedly ruled that discovery should

be limited to information that is relevant to the claims or

defenses involved. FCap. Health Sys., 446 N.J. Super. at
118 (concluding that the trial court abused its discretion by
ordering the production of irrelevant evidence); K.S., 330
N.J. Super. at 291-92 (reversing the denial of a protective
order because the information sought was “not relevant to
plaintiffs’ hostile work place theory against defendants”).
See also Pressler & Verniero, Current N.J. Court Rules,
cmt. 1 on R. 4:10-2(a) (2024) (identifying various cases
where the “relevancy standard” was applied to “bar| | pretrial

discovery”).

In this matter, the trial court erroneously ordered the parties to
produce irrelevant documents in violation of Rule 4:10-2(a).
The trial court acknowledged that it “under[stood] that there's
going to be a large number ... maybe sixty to seventy percent
of the documents [that] aren't going to be relevant.” The
trial court appeared to base its ESI Order on two concepts:
(1) that ESI is “fundamentally different” than other forms
of discovery and, therefore, that Rule 4:10-2(a)’s relevancy
standard should not apply; and (2) that “relevancy shouldn't
be decided by the people who are producing the documents.”
Both concepts are incorrect under well-established law.

We have recently applied Rule 4:10-2(a)’s relevancy standard
to the discovery of ESI. See Pereira, 475 N.J. Super. at
392, 404. In so doing, we addressed the express language of
Rule 4:10-2(a), stating that “[p]arties may obtain discovery
regarding any matter, not privileged, which is relevant to
the subject matter involved in the pending action,” and then
pointed out that the Rule had been amended in 2006 to
add the term “electronically stored information (ESI) ... to
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subsection (a).” Id. at 392 (quoting R. 4:10-2(a)) (internal
quotation marks omitted). Accordingly, the trial court erred
in concluding that the nature of ESI somehow precluded the
relevancy standard under Rule 4:10-2(a) from applying.

We have also rejected the trial court's second rationale
because it has always been the producing party's obligation
to conduct a relevancy review prior to production. See

Lipsky, 474 N.J. Super. at 468-69. In other words, the
producing party is the initial reviewer of what is relevant
and what needs to be produced. In that regard, we favorably
quoted the following language from a Florida appellate court:

In civil litigation, we have never heard of a discovery
request which would simply ask a party litigant to produce
its business or personal filing cabinets for inspection by
its adversary to see if they contain any information useful
to the litigation. Requests for production ask the party to
produce copies of the relevant information in those filing
cabinets for the adversary.

[Id. at 468 (quoting I‘:Menke v. Broward Cnty. Sch. Bd.,
916 So. 2d 8, 10 (Fla. Ct. App. 2005)) (internal quotation
marks omitted).]

In Lipsky, we addressed “the novel issue of whether a party
to a pending litigation may compel a non-party State agency
to turn over its employees’ State-issued and personal cell
phones to that party's expert for forensic examination, even
when the agency has already produced the relevant records
from the devices.” Id. at451. We ultimately reversed the order
requiring production, holding that discovery rules do “not
anticipate that the requesting party will be permitted to search
through their opponents’ electronic devices for responsive
data, any more than [they] anticipate[ ] that the requesting
party would be permitted to search through their opponent's
filing cabinets for responsive documents.” Id. at 468.

*6 Thus, Lipsky clearly acknowledged that the producing
party has a gatekeeping role in deciding whether evidence
is relevant and, therefore, subject to discovery. Accordingly,
the trial court erred in reasoning that “relevancy shouldn't be
decided by the people who are producing the documents.”

Of course, both the requesting party and the court have roles
if there is evidence that a producing party is improperly
withholding relevant discovery. The requesting party can
move to compel the withheld discovery. See Brugaletta v.
Garcia, 234 N.J. 225, 249-50 (2018) (explaining that “[w]hen
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aresponding party declines to turn over requested documents,
the requesting party may file a motion to compel discovery[ ]
[pursuant to] R[ule] 4:23-5(c)”). The court can then review
the specific facts and compel relevant discovery and, where
appropriate, impose sanctions, including reasonable costs.

See [ISalazar v. MKGC + Design, 458 N.J. Super. 551,
560-61 (App. Div. 2019) (citing R. 4:24-5).

Plaintiffs argue that the trial court's order was an appropriate
exercise of its discretion to ‘“address| | fact-specific
circumstances -- the troubled history between the parties
in exchanging ESI discovery in similar cases in other
jurisdictions -- to ensure the production of all relevant
information.” They concede, however, that the “production
of irrelevant documents [is] an inherent and inevitable
byproduct” of the trial court's ESI Order. This argument is
flawed for two reasons: (1) the record in this case does not
reflect that either party has wrongfully withheld responsive
documents; and (2) a court may not use its discretion to
compel the production of irrelevant documents in violation of
Rule 4:10-2(a). See Pereira, 475 N.J. Super. at 404.

B. Whether the ESI Order was Unduly Invasive and

Burdensome.
“The frequency or extent of use of the discovery methods
otherwise permitted under these rules shall be limited by the
court if it determines that ... the burden or expense of the
proposed discovery outweighs its likely benefit, taking into
account the needs of the case ....” R. 4:10-2(g). Accordingly,
a court can and should deny ESI discovery that is “unduly

invasive and burdensome.” [ Lipsky, 474 N.J. Super. at 470
(citing R. 4:10-2(g)).

Defendants argue that complying with the trial court's order
would be unduly invasive and burdensome in violation of
Rule 4:10-2(g). They claim that the order violates their
privacy rights, particularly considering their allegation that,
in a related case, plaintiffs’ affiliates uploaded defendants’
confidential documents to a public website. Additionally,

defendants assert that the ESI Order imposes a substantial
financial burden on them as they would have to “conduct
a burdensome review of tens of thousands of wholly
irrelevant documents to determine which contain information
that ‘could result in business losses or disruption.” ” The
three amici briefs echo these “privacy considerations and
accompanying data security risks,” and raise concerns about
the privacy rights of numerous third parties.

Because we have reversed and vacated the ESI Order
on the grounds that it compels the production of
irrelevant documents, we need not get into the fact-specific
question of whether the order would be “unduly invasive
and burdensome” to defendants under Rule 4:10-2(g).
Nevertheless, we note that there would be invasions and
burdens on both defendants and plaintiffs if the ESI Order was

enforced.

*7 Moreover, we point out that plaintiffs never requested
the production of all documents identified by the ESI search
terms. Plaintiffs, however, now support the ESI order while
conceding that much of the discovery would be irrelevant. In
doing so, they effectively acknowledge that all parties would
be required to produce irrelevant documents, and that process
would be invasive, burdensome, and expensive.

Iv.

We, therefore, reverse and vacate the ESI Order and remand
with direction that the trial court enter a new order governing
ESI discovery, limited to producing relevant information.

Reversed, vacated, and remanded. We do not retain

jurisdiction.

All Citations

Not Reported in Atl. Rptr., 2025 WL 798236
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Synopsis

Synopsis

Background: Executrix of patient's estate brought action
against doctors, nurses, medical groups, health systems,
and medical centers, alleging medical malpractice. The
Superior Court, Law Division, Bergen County, granted
executrix's motion to compel and ordered medical center

WESTLAW

to permit executrix's expert to inspect patient's electronic
medical records. After the Superior Court, Appellate
Division, Messano, P.J.A.D., 2021 WL 9182657, vacated
Law Division's orders and remanded, the Superior Court,
Law Division, again granted executrix's motion to compel.
Medical center and health system sought leave to appeal,
which was granted.

Holdings: The Superior Court, Appellate Division, Messano,
P.J.A.D., held that:

executrix did not bear initial burden of establishing records
for which she sought metadata;

expert would be permitted to conduct inspection of patient's
medical records;

order that compelled center and system to produce access
audit trail spanning nearly full year after patient's discharge
was overly broad and resulted from judge's mistaken exercise
of discretion; and

Appellate Division would compel center and system to
produce audit trail up to and including date on which
discharge summary was added to patient's record, and through
date on which any later entries were made.

Affirmed as modified; remanded.

**512 On appeal from an interlocutory order of the Superior
Court of New Jersey, Law Division, Bergen County, Docket
No. L-0387-20.
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Before Judges Messano, Gilson and Gummer.

Opinion
The opinion of the court was delivered by

MESSANO, C.J.A.D.

*383 **513 “We liberally construe our discovery rules
‘because we adhere to the belief that justice is more
likely to be achieved when there has been full disclosure
and all parties are conversant with all available facts.” ”
Brugaletta v. Garcia, 234 N.J. 225, 249, 190 A.3d 419
(2018) (quoting In re Liquidation of Integrity Ins. Co., 165
N.J. 75, 82, 754 A.2d 1177 (2000)). “Although relevance

creates a presumption of discoverability, confidentiality may

be maintained if an evidentiary privilege exists[,]” Integrity

Ins. Co., 165 N.J. at 83, 754 A.2d 1177 (citing —Payton v.
N.J. Tpk. Auth., 148 N.J. 524,539,691 A.2d 321 (1997)), and
discovery “otherwise permitted may be limited by the court
if it determines that the discovery sought is unreasonably
cumulative or duplicative, or the burden or expense of the
proposed discovery outweighs its likely benefit.” Horizon
Blue Cross Blue Shield of N.J. v. State, 425 N.J. Super. 1, 29,
39 A.3d 228 (App. Div. 2012) (citing R. 4:10-2(g)).

These principles are at the crux of this appeal and reflect
the inherent tension judges face in “pretrial discovery
matters” as they “strive to avoid placing undue burdens
upon litigants or imposing unfair conditions upon access to

relevant information or potential witnesses.” I ~In re Pelvic
Mesh/Gynecare Litig., 426 N.J. Super. 167, 196, 43 A.3d
1211 (App. Div. 2012) (Sabatino, J., concurring) (citing
R. 4:10-2(g)). We have granted defendants Hackensack
University Medical Center (HUMC) and Hackensack
Meridian Health (HMH) leave to appeal from the Law
Division's discovery orders for a second time in this medical

malpractice litigation. In May 2021, the motion judge
permitted an expert *384 retained by plaintiff Michele
Lasiw, individually and as executrix of the estate of her late
husband, Richard M. Lasiw (decedent), to inspect decedent's

WESTLAW

electronic medical records (EMR) at HUMC.! After the
**514 judge denied their motion for reconsideration,
defendants sought leave to appeal.

Our July 29, 2021 order granted defendants' motion for leave
to appeal, vacated the Law Division's orders and remanded
the matter. At that time, it was undisputed that plaintiff had
not sought to meet and confer with defendants about her
discovery demand before filing a motion to compel discovery.
We concluded plaintiff had failed to comply with Rule

4:10-2(f), which expressly permits discovery of “metadatal”]
in electronic documents” but requires the parties first “consult
and seek agreement regarding the scope of the request and
the format of electronic documents to be produced.” R.
4:10-2(f)(1). A motion to compel discovery of metadata in
electronic documents or a motion seeking a protective order is
appropriate only “[a]bsent an agreement between the parties.”
Ibid.

On remand, plaintiff and defendants conferred but could
not agree; plaintiff again moved to compel discovery. The
same judge granted the motion and ordered HUMC to
“allow [p]laintiff's *385 expert to conduct an inspection of
[d]ecedent's ... electronically stored information as requested
in [plaintiff's] Notice to Inspect and within the parameters
discussed during the meet and confer and detailed in
[p]laintiff's September 22, 2021[ ] letter.” The judge also
ordered defendants to “provide a full audit trail” for the
period from March 16, 2018, the date of decedent's discharge

from HUMC, through February 28, 2019.° We again granted
defendants leave to appeal.

L.

To properly resolve the issues presented, we add some
necessary procedural details.

The First Appeal
Within days of filing the complaint in January 2021, plaintiff

served defendants with a notice requesting that HUMC “allow
the inspection of any and all electronically stored information/
[EMR] for [d]ecedent ... including all audit trail data via
on-site/remote inspection pursuant to Rule 4:18-1 including,
but not limited, to the EPIC EMR and the PACS system

of **515 [HUMC].”4 HUMC refused, explaining that
the “EMR program [wa]s proprietary,” contained protected
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personal health information (PHI), and the *386 present
EMR format was “not the format which was in place at
the time of [decedent's] admission.” HUMC asserted that
because “the format [wa]s ever evolving, the current format
[wa]s irrelevant and the presentation of the current format
would be unduly burdensome.” HUMC also advised that if a
court were to allow the inspection, plaintiff's “counsel would
need to have in place cyber- and criminal-acts insurance,
in an amount not less than $5,000,000, given the potential
for a ransomware attack.” Plaintiff quickly moved to compel
discovery as requested in the notice to inspect.

In opposition, defendants provided a certification from Gail
Keyser, Co-Interim Chief Information Officer and Chief of
Health Applications for HMH. Keyser certified that the EPIC
health records system was regularly upgraded and, therefore,
“the way [the] system operate[d] at the time of a specific
patient encounter is not the same when viewed months or
years later, making a live inspection of the current ... system
unlikely to produce [relevant] information.” Keyser identified
risks posed by “[a]llowing a third-party direct access to a
live EMR system like EPIC, outside the control of HMH”
and noted widespread information security breaches and
ransomware attacks in the healthcare industry. Keyser also
stated that the COVID-19 pandemic had “imposed extreme
stress on almost every area of HMH's internal and external
healthcare system.” She contended that

[w]ithout any showing that access to the live EMR would
provide information that could not be delivered in a less
burdensome fashion through written reports and document
productions prepared in response to appropriately drafted
discovery requests, HMH cannot be expected to allocate
personnel to analyze, create, and employ mitigation
strategies to allow representatives of litigation adversaries
in standard medical negligence cases who want to ‘inspect
and examine’ the ... system. The burden of access is too
great and not proportional to the needs of the medical
malpractice litigation.

In response to defendants' opposition, plaintiff provided a
letter from Michele Gonsman, an expert who would perform
the proposed inspection. Gonsman stated that because she
would be viewing only decedent's EMR, there would be no
privacy concerns regarding other patients' information, nor
was she seeking any proprietary information regarding EPIC's
system. She recognized *387 that although the format of
the records may have changed, “the data within the record
should not have changed”; as an expert in clinical forensic
documentation analysis, she was “able to put these things into

AMECT A VAT
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context.” Perhaps most importantly, Gonsman clarified that
plaintiff was asking only to inspect the EMR onscreen, with
HUMC staff present, “controlling the log in [to the system]
and the mouse,” and guiding Gonsman's inquiries. Gonsman
also stated that she would not “use any outside devices such
as thumb drives or discs,” and she estimated the inspection
could “easily be done in a few hours.”

Gonsman also asserted the inspection would “provide[ ]
data simply not visible or able to be produced in the
printed record,” and that she had performed “multiple on-
site/remote inspections” of EMR resulting in the discovery
of “very relevant and substantive documents that were not
previously produced.” Gonsman contended that **516 only
by inspecting EMR can one determine if entries made to
the records were contemporanecous with the time and date
of service or were made at some later time, noting the
timing of the entries “could be of great importance to the
case.” Lastly, addressing defendants' COVID-19 concerns,
Gonsman indicated she could conduct the inspection by Zoom
or on-site, socially distanced in a conference room, with
defendants' employee displaying decedent's EMR on a large
screen.

After oral argument, the judge ordered HUMC to allow
plaintiff's expert to conduct the inspection as requested in
the notice to inspect. The judge denied defendants' motion
for reconsideration, which led to our first grant of leave
to appeal. In vacating the orders and remanding for the
parties to meet and confer, in our July 2021 order, we
“acknowledge[d] that such efforts may prove fruitless, given
the broad objections lodged by defendants” but concluded the
procedural prerequisites required by our Court Rules could
“not be ignored.” We noted that if plaintiff complied with the
Rules, she could again “seek the same relief, if necessary,”
which is precisely what occurred.

*388 The Present Appeal
In August 2021, plaintiff's counsel requested dates for the

parties to meet and confer regarding the EMR inspection;
he reasserted his request for the audit trail, noting that
defendants had represented in prior motion practice before
us that they possessed a 2000-page audit trail. In response,
defense counsel agreed to produce the “access audit trail” and
requested that after its review, plaintiff's counsel “provide a
specifically detailed and itemized request for the production
of information ... [ ]not ... found or identified in either the
certified medical record or in the access audit trail.” Defense

counsel stated that “[i]n the event ... there is a request
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directed to a particular provider or ... a particular note, ... that
information, if available, will be produced.”

In response, plaintiff's counsel acknowledged receiving an
audit trail for the period February 19, 2018, through February
28,2018, but asserted it was incomplete because decedent had
not been discharged until March 16, 2018, and preliminary
review of the 2,255 pages of medical records that had
been produced showed entries were made after decedent's
discharge. Counsel requested a complete audit trail for the
period from February 19, 2018, through February 28, 2019.

The parties met and conferred on September 13, 2021. The
following day, defense counsel sent an email to plaintiff's
counsel “[c]onfirming next steps.” Specifically, defendants
would search for metadata associated with a post-discharge
April 22, 2018 doctor's note identified by plaintiff and
would get back to plaintiff regarding the time period for the
audit trail. Defense counsel also stated that plaintiff would
“provide a list of items in the medical records and documents
already produced about which [p]laintiff] ] seek[s] additional
metadata,” and defendants would then determine whether
“additional metadata can be provided regarding each item.”
The same day plaintiff's counsel sent a letter “setting forth
what we are looking for.” Counsel repeated his request for
*389 the “access ... audit trail” for February 19, 2018,
through February 28, 2019.

By letter dated September 22, 2021, plaintiff's counsel
proposed the following:

We request inspection of the data and metadata regarding
the [e]ncounters with [decedent] within the 2/19/8 [sic]
admission. This is to include, but is not exclusive of,
all notes (nursing and/or progress) and the data behind
the notes and other entries (note revision histories),
nurse flowsheets, diagnostics, and **517 documents.
Essentially all data contained in the EMR for each
[e]ncounter.
Defense counsel responded by stating the request was
“overbroad,” and the September 22 letter “appear[ed] to end
the meet-and-confer as ordered by the Appellate Division
without a resolution of the inspection demand.” Defendants
provided the access audit trail through decedent's discharge
date, March 16, 2018, and metadata for the April 22, 2018
doctor's note.

On October 6, 2021, plaintiff filed a motion once again

seeking to compel inspection of decedent's EMR as requested
in the notice to inspect, and “to provide a complete version
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of the audit trail.” Defendants opposed the motion, including
with counsel's certification the entire audit trail for decedent's
admission and the metadata for the post-discharge April 22,
2018 doctor's note. In further support, defendants provided
the certification of co-counsel, who was present during
the September 13, 2021 “meet and confer.” He stated that
“plaintiff's counsel represented, in no uncertain terms, that
plaintiff would provide a list of all specific entries in the
medical record, and in the access audit trail, for which ...
plaintiff was seeking additional information, metadata and the
like.”

The judge heard argument on the motion, which plaintiff's
counsel characterized as involving “two different issues.”
The first was the requested audit trail from March 16, 2018
— decedent's discharge date — to February 28, 2019, with
counsel acknowledging having received the audit trail for
the entirety of decedent's hospitalization. Second, counsel
reasserted his demand to conduct an “on-site inspection” of
the metadata in decedent's EMR.

*390 Defense counsel argued “[a]n inspection [wal]s
something of a last resort,” available “only when a plaintiff
has shown conventional document productions, which are
not risky, which do not needlessly consume tons of staff,
[and] which are not jeopardizing the security of the system”
are insufficient. He noted that plaintiff's counsel previously
had agreed to provide specific entries for which he sought
metadata, and the metadata for those entries could “be
replicated in discovery and ... used in the case.”

Trying to clarify the issue further, the judge wisely asked if
the April 22, 2018 entry was the only post-discharge entry in
the EMR and, if so, why defendants could not certify there
were no other post-discharge entries. Defense counsel agreed
defendants could submit a certification regarding whether
any other post-discharge entries existed, and, in the colloquy
that followed, plaintiff's counsel agreed, expressing only
reservations that defendants might assert privilege. The judge
dismissed the privilege issue, implying that it was not before
her at the time.

Returning to the on-site inspection issue, plaintiff's counsel
contended it would short-circuit the need for defendant to
produce in documentary form “10,000 entries” of metadata,
which would be “burdensome.” Defense counsel reiterated
that plaintiff needed to identify specific entries for which the
metadata should be produced, replicated and used in further
proceedings. The judge reserved decision.
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On December 6, 2021, the judge granted plaintiffs' motion
and ordered HUMC to “allow [p]laintiff's expert to conduct an
inspection of [d]ecedent's ... electronically stored information
as requested in [plaintiff's] Notice to Inspect and within the
parameters discussed during the meet and confer and detailed
in [p]laintiff's September 22, 2021[ ] letter.” The court also
ordered HUMC to “provide a full audit trail” for the period
from March 16, 2018, through February 28, 2019.

**518 In a written rider to her order, the judge explained
Keyser's certification “failed to adequately set forth the undue
burden that would be placed upon HUMC for the parties
to view the data on *391 screen.” The judge reasoned
that such a review likely would require less personnel time
than if defendants had to produce a “PDF version of all
the medical record with all the requested metadata.” The
judge wrote that plaintiff's expert would “merely view the
file” accessed by HUMC staff and would not have access
to “proprietary information regarding software or system
applications.” She concluded the “calamities” feared by
defendants were “simply not present,” and, in addition, the
judge found no merit in defendants' argument that PHI of
other patients could be exposed by any inspection. The judge
entered the order under review.

Defendants contend the motion judge “abused [her] discretion
in ordering the uncontrolled in-person inspection” of their
“EPIC EMR system and a lengthy post-discharge audit trail.”
They argue plaintiff has presented “no extraordinary facts”
justifying “the most intrusive form of discovery permitted
by our rules of court,” and no authority supports plaintiff's
demand that they produce an “access audit trail” for a full
year after decedent's discharge. Plaintiff conversely argues
that the motion judge properly exercised her discretion,
because the decedent's medical records are clearly relevant,
and defendants failed to demonstrate the discovery sought,
including an in-person inspection of decedent's EMR, was
unduly burdensome.

We granted New Jersey Association for Justice (NJAJ)
and the New Jersey Hospital Association (NJHA) leave to
participate as amici. The NJAJ urges us to affirm, asserting
that federal law and state regulations permit inspection and
access to one's PHI and on-site inspections of EMR are
not unusual. The NJHA emphasizes that on-site inspections
are burdensome, raise significant privacy and cyber security
issues, and are particularly inappropriate during the sustained
COVID-19 pandemic. NJHA also urges a referral to the
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Supreme Court's Civil Practice Committee for consideration
of “the unique challenges presented by in-person metadata
inspections.”

We have considered the arguments in light of the record and
applicable legal standards. We affirm as modified.

*392 1L

We begin by recognizing that appellate courts generally
“defer to a trial judge's discovery rulings absent an abuse of
discretion or a judge's misunderstanding or misapplication

of the law.” ™Cap. Health Sys., Inc. v. Horizon Healthcare
Servs., Inc., 230 N.J. 73, 79-80, 165 A.3d 729 (2017) (citing
Pomerantz Paper Corp. v. New Cmty. Corp., 207 N.J. 344,
371, 25 A.3d 221 (2011)). Our “discovery rules ‘are to be
construed liberally in favor of broad pretrial discovery.” ”

~1d. at 80, 165 A.3d 729 (quoting I Payton, 148 N.J.
at 535, 691 A.2d 321). “Consequently, to overcome the

presumption in favor of discoverability, a party must show

‘good cause’ for withholding relevant discovery ....” Fbid.

Rule 4:10-2(a) addresses the wide scope of permissible
discovery and provides that, unless otherwise limited by court
order, “[pJarties may obtain discovery regarding any matter,
not privileged, which is relevant to the subject matter involved

in the pending action, ... including the existence, description,
nature, custody, condition and location of any... electronically
.’ (Emphasis added). The Court first
addressed discovery of electronically stored information
(ESI) in **519 2006 by adding that term to subsection (a)
and adopting subsection (f) of Rule 4:10-2.

stored information ...

The 2006 Report of the Supreme Court Committee on Civil
Practice (Committee Report) had recommended adoption of
rules to address discovery of ESI that paralleled proposed
changes to the Federal Rules of Civil Procedure (FRCP)
... [and could] be
changed, deleted or corrupted in the process of retrieving it.”

and recognized “ESI [wa]s dynamic

Committee Report, “Report of the Discovery Subcommittee
on Proposed Rule Changes Regarding Electronically Stored
Information,” (Nov. 2005) at 1. The Committee also
recognized that “ESI is voluminous and expensive to review.”
Id. at 3.

The Committee described the FRCP's
Discovery Based on Accessibility” procedure,

“Two[-]Tiered
which
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“allow[ed] a responding party to withhold ESI from
sources ... not reasonably accessible because of undue
*393

gave “[e]xamples of inaccessible ESI,” such as “deleted

burden or expense.” Id. at 5. The Committee

information capable of restoration through forensics; backup
tape systems intended for disaster recovery; [and] legacy
data contained within systems no longer in use.” Ibid. The
Committee recommended that any rule “should be used
to discourage costly, speculative, duplicative, or unduly
burdensome discovery of computer data and systems.” Id. at
6. The Court ultimately enacted this two-tiered procedure by
adopting subsection (f) in 2006.

As adopted, the Rule provided that “[a] party need not provide
discovery of [ESI] from sources that the party identifies as
not reasonably accessible because of undue burden or cost.”
R. 4:10-2(f) (2006). The responding party bore the burden
of demonstrating “the information [wa]s not reasonably
accessible because of undue burden or cost,” and, even if
that burden was carried, “the court [could] nevertheless ...
order discovery from such sources if the requesting party
establishe[d] good cause, considering the limitations of Rule
4:10-2(g).” Ibid.

Subsection (g), also first adopted in 2006 and unchanged
since, gave “the court the express authority to limit discovery
in the circumstances enumerated by the rule in an effort
to curb the proliferating discovery abuses attending modern
litigation practice.” Pressler & Verniero, Current N.J. Court
Rules, cmt. 8 on R. 4:10-2 (2007). Subsection (g) provides:

Limitation on Frequency of Discovery. The frequency or
extent of use of the discovery methods otherwise permitted
under these rules shall be limited by the court if it
determines that: (1) the discovery sought is unreasonably
cumulative or duplicative, or is obtainable from some
other source that is more convenient, less burdensome, or
less expensive; (2) the party seeking discovery has had
ample opportunity by discovery in the action to obtain
the information sought; or (3) the burden or expense
of the proposed discovery outweighs its likely benefit,
taking into account the needs of the case, the amount in
controversy, the parties’ resources, the importance of the
issues at stake in the litigation, and the importance of the
proposed discovery in resolving the issues. The court may
act pursuant to a motion or on its own initiative after
reasonable notice to the parties.

[R. 4:10-2(g) ]
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In 2016, in a series of amendments particularly addressing
metadata in electronic documents, the Court added a new
subparagraph to Rule 4:10-2(f), stating:

*394 A party may request metadata in electronic
documents. When parties request metadata in discovery,
they should consult and seek agreement regarding the
scope of the request and the format **520 of electronic
documents to be produced. Absent an agreement between
the parties, on a motion to compel discovery or for a
protective order, the party from whom discovery is sought
shall demonstrate that the request presents undue burden
or costs. Judges should consider the limitations of Rule
4:10-2(g) when reviewing such motions.

[R. 4:10-2(f)(1) (emphasis added).]’

Rule 4:18-1(a), routinely used to request the production,
inspection or sampling of documents in possession of another
party, was also amended in 2006 to include ESI. See
ibid. (including within the term “designated documents,”
“electronically stored information, and any other data or data
compilations stored in any medium from which information
can be obtained and translated, if necessary, by the respondent
into reasonably usable form”). Subsection (b)(1) provides
that any “request shall specify a reasonable time, place,

and manner of making the inspection and performing
the related acts. The request may specify the form or

forms in which electronically stored information is to be

produced.” (Emphasis added).

Absent a specifically requested format, the responding party
“shall produce [it] in a form ... in which it is ordinarily
maintained or in a form ... that [is] reasonably usable,” and
“need not produce the same electronically stored information
in more than one form.” R. 4:18-1(b)(2)(B) and (C). “The
party upon whom the request is served may ... object
to a request on specific grounds and, if on the ground
of ... accessibility of electronically stored information, the
objection shall be made in accordance with Rule 4:10-2 ...

) ... R. 4:18-1(b)(4).

The 2016 adoption of Rule 4:10-2(f)(1), as well as the 2016
Official Comments to that Rule and Rule 4:18-1, resulted
from the Court's adoption of recommendations made by its
appointed Working Group. See Working Group on Ethical

Issues Involving Metadata in Electronic Documents, “Report
and Recommendations,” *395 dated Sept. 14, 2015. The
Working Group “recommend[ed] that metadata in electronic

documents be highlighted in the discovery rules, thereby
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providing notice to litigants, lawyers, and judges that unique
issues may arise in discovery disputes, and facilitating judicial
review and determination of such disputes.” Id. at 15. The
Working Group understood that “[t]he format for production
of an electronic document can be a significant decision”
because it may “determine the amount of metadata included
in the electronic document and is likely to affect the cost of
production.” Id. at 16.

Courts should be aware that the choice of format affects the
costs imposed on parties, and should be evaluated in light
of the scope and complexity of the underlying case. The
burden on the producing party triggered by the requesting
party's preference as to format of documents produced in
discovery should be considered and appropriately balanced
against the requesting party's need for metadata.

[Id. at 17.]
The 2016 Official Comment to Rule 4:18-1 incorporated these
concerns, as well as ethical concerns over the production
of unrequested metadata and the release of privileged
information.

In this regard, the Working Group recommended changes to
the Rules of Professional Conduct (RPCs) 1.0 and 4.4(b),
which the Court subsequently adopted to “address metadata

consistent with the manner in which other information
is  **521 treated under [RPC] 4.4(b).” Id. at 11-12.
Specifically, the recommendations

put[ ] the burden on the receiving lawyer who detects
metadata in a transmitted document to make a prompt
determination as to whether the metadata was inadvertently
sent, based on the nature of the document and the content
of the metadata itself, and provide[ | guidelines as to
whether particular categories of metadate may or may not
be reviewed.

[1d. at 12-13.]

k sk sk sk

Although the presumption of broad discovery is ingrained
in our jurisprudence, “[n]evertheless, there are limits.”

I™Lipsky v. N.J. Ass'n of Health Plans, Inc., 474 N.J. Super.
447, 464, 288 A.3d 1273 (App. Div. 2023) (citing Piniero v.
N.J. Div. of State Police, 404 N.J. Super. 194, 204, 961 A.2d
1 (App. Div. 2008)). Our discovery rules frequently cross-

reference each other *396 in recognizing that the undue
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burden or expense of complying with a discovery demand are
valid grounds for objection.

As we recently said in [~ Lipsky, “In addition to the
privilege and relevance limitations provided under Rules
4:10-2(a) and (e), Rule 4:10-2(g) addresses matters the
court should consider when limiting discovery between

parties[.]” ~Ibid. As noted, with respect to ESI, Rule
4:10-2(f)(2) specifically provides, “the party from whom
discovery is sought shall demonstrate that the information
is not reasonably accessible because of undue burden or
cost.” (Emphasis added); see also R. 4:10-2(f)(1) (with
respect to a demand for metadata, “the party from whom

discovery is sought shall demonstrate that the request presents
undue burden or costs” (emphasis added)). The 2016 Official
Comment to Rule 4:18-1 recognized the potential significant

costs depending on the “format of electronic documents”
produced in discovery and “the amount of metadata to be
produced.” Pressler & Verniero, Current N.J. Court Rules, off.
cmt. on R. 4:18-1 (2023).

One tool available to the judge to limit the nature and scope of
discovery is Rule 4:10-3, which provides that “a party ... from
whom discovery is sought” may “for good cause shown” seek
“any order that justice requires to protect [that] party ... from
annoyance, embarrassment, oppression, or undue burden or
expense.” R. 4:10-3 (emphasis added). “A court may grant the
person from whom discovery is sought various forms of relief,
including: ‘[t]hat the discovery not be had,” ‘the discovery ...
be had only on specified terms and conditions,’ or ‘the scope
of the discovery be limited to certain matters.” ” Trenton
Renewable Power, LLC v. Denali Water Sols., LLC, 470 N.J.
Super. 218,227,269 A.3d 519 (App. Div. 2022) (alteration in
original) (quoting R. 4:10-3(a), (b), and (d)).

With this framework in mind, we turn to the two facets of
the order under review: the on-site inspection of decedent's
EMR; and, the access audit trail spanning nearly a full year
after decedent's discharge from HUMC.

*397 III.

Defendants contend that permitting plaintiff's expert to
conduct an onsite inspection of decedent's EMR is unduly
burdensome, both in time and expense. They also assert
privileged patient information may be exposed, and there
exists the risk of cyberattack. Defendants argue the burden
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should be placed on plaintiff to identify specific entries in the
EMR for which she seeks metadata, and they will produce it
subject to potential assertions of privilege.

*%522 Defendants point to the following language in the
2016 Official Comment to Rule 4:18-1 for support:

The burden on the producing party caused by the selection

of format of documents sought in discovery should

be considered and appropriately balanced against the
requesting party's need for metadata.

Judges, when reviewing a motion to compel discovery or
for a protective order, should also consider the limitations
of Rule 4:10-2(g).

[Pressler & Verniero, Current N.J. Court Rules, off. cmt. on
R. 4:18-1 (2023) (emphasis added).]

Defendants also contend our recent opinion in I Lipsky fully
supports their position.

Initially, the metadata plaintiff seeks is clearly discoverable
because it is undoubtedly “relevant to the subject matter
involved in the pending action,” Rule 4:10-2(a); defendants

do not dispute that.® Under our Court Rules, plaintiff's need
for the metadata is not a basis for defendants' objection
unless and until they demonstrate the requested information
is privileged or otherwise is not subject to disclosure or
its production in the format requested poses an undue or
excessive burden. In other words, defendants *398 wrongly
contend plaintiff bears some initial burden to prove she
“needs” the metadata. The historical evolution of the Court
Rules on the subject does not support defendants' position,
nor does any of the authority or caselaw defendants cite in
their brief.

Defendants reference the Sedona
Principles issued by the Sedona Conference addressing FRCP

commentary from

34 They state, for example, there should be no “routine
right of direct access to an opposing party's electronic

9,

information system”; “[i]nspection of an opposing party's

computer system ... is the exception and not the rule for
discovery of [electronically stored information]”; and in
general “there is no need or justification for direct inspection
of the responding party's computer systems.” The Sedona

Conference, The Sedona Principles, Third Edition: Best

Practices, Recommendations & Principles for Addressing

Electronic Document Production, 19 Sedona Conf. J. 1, 127—
28 (2018).
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But plaintiff has not requested direct access to defendants'
EPIC system. She has sought only to inspect decedent's
EMR on a screen controlled by defendants' employees. The
risks identified by the Sedona Principles — the revelation
of trade secrets or confidential information, endangerment
of the stability of the computer system, a data security
breach, or an unreasonable disruption of ongoing business
— seem unlikely to occur given the limits of plaintiff's
request. Although the **523 Sedona Principles state that
inspection will unlikely be effective because those accessing
the computer system are unfamiliar with it, here it would
be defendants' employees, not plaintiff's expert, manipulating
the EPIC system.

*399 Defendants' reliance on our recent opinion in

"~ Lipsky is also misplaced. There, we “address[ed] the novel
issue of whether a party to a pending litigation may compel
a non-party State agency to turn over its employees' State-
issued and personal cell phones to that party's expert for
forensic examination, even when the agency has already

produced the relevant records from the devices.” "= Lipsky,
474 N.J. Super. at 451,288 A.3d 1273. Citing Court Rules we
have already discussed, we said:

Rule 4:18-1 anticipates that in civil discovery the
responding party will produce responsive electronic data
in such a manner that the data may be inspected, copied,
tested, or sampled by the requesting party. The Rule does
not anticipate that the requesting party will be permitted
to search through their opponents' electronic devices for
responsive data, any more than it anticipates that the
requesting party would be permitted to search through their
opponent's filing cabinets for responsive documents.

[I‘:Ld. at 467-68, 288 A.3d 1273.]
We then cited several out-of-state and federal decisions
prohibiting discovery via access to the opposing party's

database. l‘:Ld. at 468, 288 A.3d 1273. We concluded:

Accordingly, an order compelling forensic examination of

electronic devices by the requesting party's e-discovery

expert, over the responding party's objection, must be
considered an extraordinary remedy, beyond what should
generally be required of a party ... without less invasive
methods having been exhausted, and without there having

been a showing that the responding entity defaulted on its
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obligations to search its records and produce the requested

data, as opposed to mere skepticism that they have done so.

[I‘:Ld. at 469, 288 A.3d 1273 (emphasis added) (citations
omitted).]

Apart from the obvious underlying factual differences

between this case and I~ Lipsky, which involved unrestricted
access to the personal cell phones of a non-party's employees,
plaintiff has not requested that defendants turn over their
“filing cabinets,” i.e., their EPIC system, to Gonsman. More
importantly, defendants have not produced the information

plaintiff sought and to which she is entitled — metadata
behind decedent's EMR. Instead, defendants want plaintiff
to identify which metadata she wishes to see from the EMR
already copied and produced in traditional format. As the
motion judge noted, defendants expect plaintiff to do so
without having had any access to, or ability to access, the
metadata, or knowing whether metadata even exists as to a
*400 particular entry in the EMR. Our Court Rules do not
require plaintiff to bear that burden.

The decisions cited in Lipsky, I™id. at 468, 288 A.3d
1273, are also easily distinguished because they addressed
requests for direct access to a responding party's electronic
data and did not involve a focused request to a single patient's

EMR. For example, I"—In re Ford Motor Co., a case that
did not involve metadata, the court of appeals reversed the

district court's order permitting the plaintiff “unrestricted,

direct access to a respondent's database compilations.” =345
F.3d 1315, 1316-17 (11th Cir. 2003) (emphasis added).

In ™= Carlson v. Jerousek, a personal injury lawsuit resulting

from a motor vehicle accident, the defendant sought all the
electronically-stored information on the plaintiff's personal

computer. = **524 409 Ill.Dec. 667, 68 N.E.3d 520 (Ill.
Ct. App. 2016). The defendant later sought direct access
by its expert to the plaintiff's personal and work computers,
including their metadata, and to “create and search a forensic

image” of the computers. I —1d. at 534.

The court first noted that under Illinois' discovery rules,
metadata and some other forms of electronically stored
information were “presumptively nondiscoverable, shifting
the burden to the requesting party to justify the making
of an exception based on the particular circumstances of
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the case.” "~Ibid. The court also rejected the request for
forensic imaging of the computers, noting under traditional
discovery protocol, “[t]here is no provision allowing the
requesting party to conduct its own search of the responding

party's files — regardless of whether those files are physical

or electronic.” "~Id. at 535 (emphasis added). See also

—Agio Corp. v. Coosawattee River Resort Ass'n, Inc.,
328 Ga.App. 642, 760 S.E.2d 691, 695-96 (2014) (holding
Georgia's civil discovery statute “does not allow a requesting

party unrestricted and direct access to a responding party's

untranslated data” (emphasis added)); I—~Menke v. Broward
Cnty. Sch. Bd., 916 So.2d 8, 12 (Fla. Ct. App. 2005) (holding
that production of the personal computers of plaintiff's entire
family for forensic examination by the defendant's expert
*401 was improper in the absence of “any destruction of
evidence or thwarting discovery” by the plaintiff).

The following cases specifically cited by defendants for

support of their position are equally inapposite. See I~ John
B. v. Goetz, 531 F.3d 448, 451, 458 (6th Cir. 2008) (Sixth
Circuit reversed district court order that “allow[ed] plaintiffs'
computer expert to make forensic copies of the hard drives
of identified computers, including not only those at the
work stations of the state's key custodians, but also any
privately owned computers on which the custodians may have

performed or received work™); I~ Exec. Air Taxi Corp. v. City
of Bismarck, 518 F.3d 562, 569 (8th Cir. 2008) (Eighth Circuit
affirmed district court decision denying the plaintiff's request

to have “third-party expert conduct a forensic investigation
of a City-owned computer to search for relevant e-mails that

might not have been produced in ... discovery”); I “FCA US
LLC v. Bullock, 329 E.R.D. 563, 566, 569 (E.D. Mich. 2019)
(district court denied motion to compel where the plaintiff
sought to have its expert “inspect, copy, and create a mirror
image” of the defendant's business and personal computers

and cell phone); ™= In re Methodist Primary Care Grp., 553
S.W.3d 709, 712—14 (Tex. Ct. App. 2018) (in action alleging
doctors who left one practice to join another stole trade secrets

and tortiously interfered with patient relationships, Court of
Appeals reversed trial court's order allowing the plaintiffs'
expert to search the electronic systems of the new practice and
affiliated entities).

Plaintiff's request to have her expert review decedent's
EMR, on screen and under defendants' supervision and
control, in order to identify what metadata she wants copied
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and produced, strikes us as an eminently reasonable way
to proceed under the circumstances. As noted, defendant
produced the metadata behind the April 2018 post-discharge
entry in decedent's EMR; it was five pages long. We fully
appreciate, therefore, that requiring defendants to produce
metadata for every entry in the 2250 pages of decedent's
EMR would be particularly burdensome. But that is not what
plaintiff seeks.

*402 We agree with the motion judge that defendants
failed to demonstrate any of “the calamites” they asserted
could result from the expert's on-site inspection would likely
occur. Initially, defendants' arguments were premised on a
misconception **525 that Gonsman would have unfettered
access to the EPIC system. Instead, it is clear that defendants
would control all access to the metadata behind any entry in
the EMR that Gonsman wished to examine.

Defendants would be free to object to the production of
any metadata, for example, based on an asserted privilege.
See Pressler & Verniero, Current N.J. Rules, off. cmt. on
R. 4:10-2(f)(1) (noting “information protected by privilege

is not subject to discovery”). Moreover, because Gonsman
would inspect only decedent's EMR, it is highly unlikely that
confidential information regarding other patients would be
exposed. But even were that to occur, the attorney receiving
discovery must “consider his or her obligations under [RPC]
4.4(b) before reviewing metadata.” Pressler & Verniero, off.
cmt. on R. 4:18-1. RPC 4.4(b) requires:

A lawyer who receives a document or electronic
information and has reasonable cause to believe that the
document or information was inadvertently sent shall not
read the document or information or, if he or she has begun
to do so, shall stop reading it. The lawyer shall (1) promptly
notify the sender (2) return the document to the sender and,
if in electronic form, delete it and take reasonable measures
to assure that the information is inaccessible.

[(Emphasis added).]

In any event, these concerns could be adequately addressed
in a confidentiality agreement entered by the parties; from
the appellate record, it appears one already exists. See also,
N.J.R.E. 530(c)(4) and (5) (regarding non-waiver agreements
as to disclosure of discovery covered by the attorney-
client and work-product privileges and the enforceability of
same by the court); R. 4:10-2(e) (allowing for assertion of
privilege for discovery already produced). We also agree
with the motion judge that defendants failed to demonstrate

WESTLAW

Gonsman's inspection would place the EPIC system at risk of
a cyberattack.

*403 The motion judge specifically concluded defendants
failed to demonstrate that plaintiff's request to inspect
EMR for
under limited and controlled circumstances was unduly

decedent's potentially relevant metadata
burdensome. Absent an abuse of her discretion, or a

misunderstanding of applicable law, we defer to the motion

judge's decision in this regard. See '~ Cap. Health Sys.,
230 N.J. at 79-80, 165 A.3d 729 (citing Pomerantz Paper
Corp., 207 N.J. at 371, 25 A.3d 221). An abuse of discretion
occurs when “the court's order was ‘made without a rational
explanation, inexplicably departed from established policies,

or rested on an impermissible basis.” ” I~ Lipsky, 474 N.J.
Super. at 463—-64, 288 A.3d 1273 (quoting Wear v. Selective
Ins. Co., 455 N.J. Super. 440, 459, 190 A.3d 519 (App. Div.
2018)). We conclude the judge did not mistakenly exercise her
discretion or misapprehend applicable law in permitting the
on-site inspection of decedent's EMR for potentially relevant
metadata.

We agree with defendants, however, that the motion judge's
order failed “to set forth any real guidance or protocol to
govern the scope and manner of the inspection” or to set
any time limits on the inspection. We affirm this aspect of
the judge's order as modified by the following necessary
guidance.

First and foremost, plaintiff's expert stated that she could
conduct the inspection in “a few hours.” We therefore limit
the inspection to four hours. Plaintiff's expert may conduct
the inspection of decedent's EMR, on site, with defendants'
personnel in control of the EPIC system and the mouse.
Plaintiff's counsel may be present **526 and may request
specific metadata be copied and produced in “reasonably
usable form.” R. 4:18-1(a). Defense counsel also may be
present to lodge any objections to particular metadata that
appears on the screen or is copied for production, but
any objections shall be preserved and considered by the
court at a later time. The process shall not be recorded,
and plaintiff's expert and counsel shall comply with any
reasonable COVID-19 protocols defendants may require.

*404 With these restrictions in place, we affirm the motion
judge's order permitting the inspection of decedent's EMR by
plaintiff's expert.
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Iv.

Defendants have already produced an access audit trail for
the entirety of decedent's stay at HUMC. Defendants' primary
argument regarding the motion judge's order compelling
production of an access audit trail of decedent's EMR
spanning nearly a full year post-discharge is that plaintiff has
failed to demonstrate that the burdensome production and
review of thousands of pages of documents will likely lead to
any relevant evidence. Relevancy remains the touchstone of

permissible discovery. See, e.g., I ~Pfenninger v. Hunterdon
Cent. Reg'l High Sch., 167 N.J. 230, 237, 770 A.2d 1126

(2001) (“[PJarties may obtain discovery regarding any non-

privileged matter that is relevant to subject of pending action

or is reasonably calculated to lead to discovery of admissible

evidence.” (citing Integrity Ins. Co., 165 N.J. at 82, 754 A.2d
1177)).

The motion judge's written statement of reasons regarding this
aspect of plaintiff's demand was less fulsome and provides
scant justification for this portion of her order. Although we
accept the possibility of relevant evidence being produced
via a post-discharge audit trail, plaintiff already has the audit
trail for the entirety of decedent's admission at HUMC. She
failed to point to anything in that audit trail demonstrating
why an additional audit trail spanning almost one full year
post-discharge is likely to produce relevant information. The
order as entered is overly broad and resulted from the judge's
mistaken exercise of discretion.

Footnotes

Both parties agreed during argument to accept a certification
from defendants that there were no post-discharge entries
made to decedent's EMR except for the April 22, 2018
discharge summary. Defendants should review the record
and file a certification, not from counsel but from one of
defendants' designees, see *405 Rule 4:14-2(c), confirming
this assertion or otherwise listing the dates of any other
post-discharge entries in decedent's EMR. Defendants shall
produce the metadata for any additional entries in advance of
the onsite inspection. It is reasonable to compel defendants to
produce the audit trail of decedent's EMR up to and including
April 22, 2018, and, if later entries were in fact made to
decedent's EMR, through those dates. We affirm as modified
the judge's order in this regard.

We hasten to add that we cannot predict what the inspection
of decedent's EMR or the production of a limited audit trail
may reveal, and, therefore, do not foreclose the parties from
seeking further relief in the Law Division.

The order under review is affirmed as modified, and
the matter is remanded to the Law Division for further
proceedings consistent with this opinion. The stay previously
entered by our order granting leave to appeal is vacated. We
do not retain jurisdiction.

All Citations

475 N.J.Super. 378,293 A.3d 510

1 HMH utilizes an EMR platform licensed from EPIC Systems Corporation (EPIC). Although Michele Lasiw has asserted
personal claims, and also claims on behalf of her late husband's estate, for ease of reference we use the singular “plaintiff”

throughout this opinion.

2 As defined by the Official Comment to the Court's August 1, 2016 adoption of Rule 4:10-2(f)(1),

“Metadata” is embedded information in electronic documents that is generally hidden from view in a printed copy of a
document. It is generated when documents are created or revised on a computer.

Metadata may reflect such information as the author of a document, the date or dates on which the document was
revised, tracked revisions to the document, and comments inserted in the margins. It may also reflect information
necessary to access, understand, search, and display the contents of documents created in spreadsheet, database,

and similar applications.

[Pressler & Verniero, Current N.J. Court Rules, (2023).]

3 An audit trail is
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a document that shows the sequence of events related to the use of and access to an individual patient's [EMR]. For
instance, the audit trail will reveal who accessed a particular patient's records, when, and where the health care provider
accessed the record. ... Each time a patient's [EMR] is opened, regardless of the reason, the audit trail documents
this detail. The audit trail cannot be erased and all events related to the access of a patient's [EMR] are permanently
documented in the audit trail. Providers cannot hide anything they do with the medical record. No one can escape
the audit trail.

[Gilbert v. Highland Hosp., 52 Misc.3d 555, 31 N.Y.S.3d 397, 399 (Sup. Ct. 2016) (quoting Alice G. Gosfield, Health
Law Handbook § 10:9 (2011)).]

The record does not reveal when Richard M. Lasiw died, although we were advised during oral argument that it was
shortly after his discharge from HUMC.

4 The “PACS system” is not identified in the record.
5 Subparagraph (f) as enacted in 2006 became subparagraph ()(2).

6 Indeed, under the New Jersey Bill of Rights for Hospital Patients, every person admitted to a hospital has the right to
“access” “all records pertaining to the patient's treatment” unless the patient's doctor determines that access is “not
medically advisable.” N.J.S.A. 26:2H-12.8 (g). Likewise, federal regulations generally grant individuals “a right of access

to inspect and obtain a copy” of their protected health information from a health care provider. -45 C.F.R. §164.524(a)

(2023). Protected health information includes information transmitted by or maintained by electronic media. I =45 C.F.R.
§160.103 (2023).

7 “The Sedona Conference ... ‘a nonprofit legal policy research and education organization, has a working group comprised
of judges, attorneys, and electronic discovery experts dedicated to resolving electronic document production issues.’”

I~In re Actos Antitrust Litig., 340 F.R.D. 549, 551 n.2 (S.D.N.Y. 2022) (quoting I"—Aguilar v. Immigr. & Customs Enf't Div.
of U.S. Dep't of Homeland Sec., 255 F.R.D. 350, 355 (S.D.N.Y. 2008)). Rule 4:18-1 “is taken from” FRCP 34. Pressler
& Verniero, Current N.J. Court Rules, cmt. 1.1 on R. 4:18-1 (2023).

End of Document © 2025 Thomson Reuters. No claim to original U.S.
Government Works.
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Opinion
*1 The opinion of the court was delivered by

VERNOIA, J.A.D.

WESTLAW

In this commercial dispute arising over the sale of an
electrical contracting business that the parties agreed to
submit to arbitration and was the subject of a twenty-six-
day hearing and a one-hundred-and-thirteen-page arbitration
award, plaintiffs Dean Marzetta, Kristine Freisinger, and
Broadway Contracting Company, Electrical Contractors, Inc.
(Broadway) appeal from Chancery Division orders granting
the motion of defendants Stanoy Tassev, David Levine,
Desiree Weaver, and Ocean Coast Electric, LLC to confirm
the arbitration award and denying plaintiffs’ cross-motion
challenging the court's determination plaintiffs were not
entitled to suppression of defendants’ defenses and entry of
default based on defendants’ spoliation of evidence. Finding
no merit to plaintiffs’ arguments challenging the court's
orders, we affirm.

L.

We begin by noting the arguments supporting plaintiffs’
appeal focus on their contention the court erred by rejecting
their claim that the arbitrator erroneously denied their motion
to suppress defendants’ defenses and enter default against
defendants as the sanction for the spoliation of electronically
stored information on a computer server plaintiffs contend
included data—primarily emails—relevant to their case. As
part of the arbitration award that included findings and
determinations on a multitude of issues, the arbitrator found
defendants were responsible for spoliation of the server
and recommended a significant sanction—the dismissal of
defendants’ counterclaims—that the Chancery Division later
adopted.

On appeal, plaintiffs argue that the sanction the arbitrator and
court imposed for the spoliation of the server was insufficient
and therefore erroneous. Thus, for purposes of our analysis
of plaintiffs’ arguments on appeal, we limit our summary of
the facts to those pertinent to a disposition of plaintiffs’ claim
the arbitrator and the court erred by imposing a spoliation
sanction plaintiffs contend is inadequate.

The Sale and Subsequent Closure of Broadway

Broadway is a commercial and industrial electrical contractor
that Levine established in 1982. In 2012, Levine sold half of
the capital stock in Broadway to Tassev. An October 2015
valuation calculated Broadway's worth at $4,835,000.
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Marzetta and Freisinger entered into a December 28, 2015
Stock Purchase Agreement (SPA) with Tassev and Levine.
The agreement provided for Marzetta's and Freisinger's
purchase of all shares of Broadway capital stock for
$3,200,000. The SPA required that Marzetta and Freisinger
pay $500,000 in cash and provided they would finance part
of the purchase price with a $1,900,000 Small Business
Administration loan from Flushing Bank secured by a
perfected first lien interest in all the company's assets.
Marzetta and Freisinger executed two separate $400,000
promissory notes in favor of Tassev and Levine to finance
the balance of the purchase price. The SPA provided that
the promissory notes were subordinate to the Small Business
Administration loan from Flushing Bank. Marzetta and
Freisinger also entered into a separate ten-year lease with
Levine for the property in Jamesburg at which Broadway was
located.

*2 Under the SPA, Marzetta's or Freisinger's default on the
lease or promissory notes permitted Tassev and Levine to void
certain restrictive covenants that otherwise prevented them
from revealing trade secrets, operating a competing business
within a 200-mile radius for five years after the sale, and
hiring Broadway employees or independent contractors for
five years following the closing date.

The SPA also granted to Tassev and Levine the right to receive
from plaintiffs certain pre-closing accounts receivable that
were due Broadway. Section 1.7(ii) of the SPA provided that
the pre-closing accounts receivable remained Tassev's and
Levine's property and required that any pre-closing accounts
receivable paid to plaintiffs following the closing would be
deposited into Broadway's operating account, and then first
applied to any pre-closing receivables with the balance to be
paid to Tassev and Levine.

The SPA further provided that Tassev and Levine “retain[ed]
access to and signing authority on all [of Broadway's]
operating accounts until such time as all [p]re-[c]losing
[r]eceivables are received and [p]re-[c]losing [p]ayables are
paid, and any sums due to Sellers are paid (the “Clearance
Date”).” The SPA cautioned that if Tassev and Levine
“are denied access to such account or accounts prior to
the Clearance Date, such denial shall constitute an event
of default under the [p]romissory [n]otes.” The SPA also
included a provision describing the manner in which pre-
closing accounts receivable would be calculated.

AMECT A VAT
YWwWED | I HAYY

The closing of the stock sale to Marzetta and Freisinger took
place on January 27, 2016. At closing, Tassev provided a pre-
closing accounts receivable list that totaled $1,580,000.

Within weeks of the closing, Broadway experienced cash-
flow problems that caused Marzetta to terminate employees
and take other cost cutting measures. He claimed the business
was “taking on water” and asked Tassev and Levine if they
would forgive the two $400,000 promissory notes provided
at the closing. Tassev and Levine denied the request, and
Marzetta and Freisinger defaulted on the promissory notes.

Following the closing, Marzetta retained in Broadway's
employ Desiree Weaver, Jeremy Wikoff, and Micheal Liscio,
who had worked for Broadway prior to the sale. Wikoff
and Liscio were employed as project managers, and Weaver
served as Broadway's office manager and bookkeeper.

As noted, under the SPA, following the closing Tassev had
ongoing access to, and signing authority, on Broadway's
operating account and access to Broadway's accounts
computer system. Following the closing, Tassev provided
plaintiffs with spreadsheets that tracked Broadway's receipt of
pre-closing accounts receivable payments and the transfer of
those funds to a Broadway account Marzetta had established
as the “repository of the accounts receivable payments” due
Tassev and Levine under the SPA.

Apart from the obligations under the SPA, Tassev separately
provided Marzetta with web hosting and information
technology services, which included maintenance of email
accounts for Broadway employees and access to the “ERP”
software application Tassev had implemented during his
ownership of Broadway to track proposals, projects, labor,
materials, and invoices. Marzetta paid Tassev $700 per
month for the information technology services that Marzetta
understood were provided by an entity known as “13BIK,”
which was located in Bulgaria and whose president was
Tassev and vice-president was Tassev's brother, lani Tassev
(Tani). As part of that arrangement, lani “provided and
serviced” Broadway's email system through 13BIK.

*3 During the months following the closing, Marzetta
suspected that Tassev controlled Liscio, Wikoff, and Weaver
and that Liscio and Weaver were underperforming their job
duties for the purpose of undermining Broadway's business.
By April 28, 2016, a little over three months after he and
Freisinger had purchased Broadway, Marzetta determined the
company could not continue to operate due to cash flow
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issues and closed the company. Before doing so, he withdrew
$208,000 from Broadway's operating account, claiming the
monies were “personal funds” that he and Freisinger had
deposited into the account.

Marzetta and Freisinger defaulted on their obligations
to Flushing Bank, which later obtained a $2,110,446.50
judgment against them.

In May 2016, Tassev, Levine, Weaver, and other former
Broadway employees resurrected Broadway's business under
the moniker, Broadway Power, and later as Ocean Coast
Electric, LLC, which was owned by Tassev and Rocco
Reffie. Ocean Coast had been established by Reffie in 2012
and, following Broadway's closure in April 2016, Tassev
purchased half of Ocean Coast from Reffie. Ocean Coast
operated out of Broadway's old location, and Tassev and
Levine deposited cash into Ocean Coast's accounts for payroll
and materials. The funds were also used to pay Flushing
Bank $85,000 for Ocean Coast's purchase of Broadway's
assets, which the bank had seized following Marzetta's and
Freisinger's default on the Small Business Administration
loan. Ocean Coast then sought to complete Broadway's
outstanding projects and sought new business.

Ocean Coast later paid Levine for his investment in the
company, and he had no further involvement with it. Between
May and December 2016, Ocean Coast had $1,600,000 in
gross revenue, and, in 2017, Ocean Coast's revenue exceeded
$4,500,000.

Plaintiffs’ Lawsuit And Claims Arising From Their Purchase

Of Broadway
In June 2016, Marzetta and Freisinger filed a seven-count

complaint in the Chancery Division against Tassev, Levine,
Weaver, Wikoff, and Liscio. The complaint alleged that
immediately after Marzetta and Freisinger had acquired
Broadway from Tassev and Levine, defendants “conspired to
loot and destroy the business” through an alleged fraudulent
scheme so that Tassev and Levine could reclaim ownership

of Broadway from plaintiffs.l

By March 2017, plaintiffs had amended the complaint for
a second time, adding Broadway as a plaintiff, Ocean
Coast as a defendant, and dismissing the complaint as
to Wikoff and Liscio. The ten-count amended complaint
alleged that plaintiffs’ abrupt closure of Broadway was
due to a fraudulent scheme committed by defendants and
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that Ocean Coast, owned by Tassev and Reffie (who was
never named as a party), was “the corporate instrumentality
through which the [d]efendants’ fraudulent scheme was

successfully effectuated.” Based on those claims, plaintiffs
sought rescission of the SPA and the promissory notes, return
of the monies paid under the SPA, restitution, disgorgement,
compensatory and punitive damages, and attorney's fees.

*4 Defendants filed answers and counterclaims seeking
almost $1,500,000 for unpaid rent and other fees, and monies
due on the promissory notes executed by plaintiffs, pre-
closing accounts receivable owed to defendants pursuant to
the SPA, and costs paid by defendants for plaintiffs’ computer
forensic expert.

Plaintiffs’ Initial Application For A Spoliation-Of-Evidence

Sanction

In a May 30, 2018 order, the Chancery Division appointed
a retired Superior Court judge as a Special Discovery
Master pursuant to Rules 4:41-1 to -5. In February 2019,
plaintiffs filed a motion with the retired judge alleging that
defendants had “intentionally spoliated” certain electronically
stored information (ESI). More particularly, plaintiffs alleged
defendants had spoliated two separate sets of ESI: (1) data
on defendants’ virtual Microsoft Exchange Server, which
had stored emails plaintiffs claimed were relevant to issues
in the litigation; and (2) data pertaining to defendants’
communications on Slack, a cloud-based instant messaging
application. In their motion, plaintiffs sought, among other
relief, the suppression of defendants’ defenses to the causes of
action in the second-amended complaint and entry of default
against defendants.

After considering the parties’ arguments on the motion,
the retired judge recommended that the court: (1) deny
plaintiffs” motion without prejudice; (2) compel defendants
“to produce the entire Exchange Server to plaintiffs’ forensic
computer expert for forensic imaging”; (3) permit plaintiffs
to renew their spoliation motion regarding the Exchange
Server if the forensic examination “reveals that any ESI has
been improperly withheld, altered, deleted or destroyed”; (4)
authorize plaintiffs to obtain data from Slack; and (5) allow
plaintiffs to renew their spoliation motion regarding the Slack
data if Slack confirmed that data “has been destroyed.”

On May 2, 2019, the Chancery Division adopted the retired
judge's recommendations and entered an order directing
that defendants allow representatives of plaintiffs’ computer
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forensics expert's firm, Business Intelligence Associates
(BIA), access to the Microsoft Exchange Server for purposes
of forensic imaging and providing that if plaintiffs’ expert
determined ESI had been withheld or deleted, then plaintiffs
could renew their spoliation motion.

The Parties’ Agreement to Arbitrate Plaintiffs’ Claims
On May 21, 2019, the parties agreed to submit their

dispute arising from plaintiffs’ claims to binding arbitration
pursuant to the New Jersey Arbitration Act (NJAA), N.J.S.A.
2A:23B-1 to -36. The parties agreed the retired judge,
who had been serving as the Special Discovery Master,
would thereafter serve as the arbitrator. The arbitration
agreement plainly states, “The decision of the Arbitrator in
the Arbitration shall be final and binding. No party shall have
the right to appeal the Arbitrator's decision.”

The arbitration agreement, however, included an exception
to the prohibition against the filing of an appeal from the
arbitrator's decision. The agreement permitted an appeal to the
Chancery Division from any decision by the newly designated
arbitrator on any renewed spoliation-sanction motion that
might be filed by plaintiffs. More particularly, the arbitration
agreement provided that if plaintiffs renewed their spoliation-
sanction motion, the parties agreed “there shall be no waiver
of the right to object to” the arbitrator's “decision on that
motion,” and each party “maintains the right to appeal ... to
the Chancery Action Judge pursuant to the procedures set
forth” in the Chancery Division's May 30, 2018 order that had
previously appointed the arbitrator as the Special Discovery
Master.

*5 OnJune 7, 2019, following their entry into the arbitration
agreement, the parties executed a Stipulation and Order
of Dismissal Without Prejudice of the Chancery Division
action. The order dismissing the action included an exception
pertinent here; it provided that “[t]he [c]ourt shall retain
jurisdiction over this action for the purpose of (1) an appeal by
one or more of the parties with respect to Plaintiffs’ Motion
for the Suppression of the Defense and the Entry of Default
for Intentional Spoliation ....”

Plaintiffs Renew Their Spoliation-Sanction Motion In The

Arbitration

On September 12, 2019, plaintiffs renewed their spoliation-
sanction motion but only as to the alleged spoliation of the
Slack ESI. The retired judge, then serving as the arbitrator,
granted the motion in part and denied it in part without
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prejudice. The arbitrator found defendants had engaged
in spoliation with respect to the Slack channels, which
had “contained approximately 568,000 messages potentially
relevant to this lawsuit,” and entered an adverse spoliation
inference in plaintiffs’ favor to support plaintiffs’ fraud claim.
The arbitrator denied, without prejudice, plaintiffs’ requests
to suppress defendants’ defenses and for attorney fees,
sanctions and costs, pending the outcome of the anticipated
renewed spoliation motion regarding data on the Microsoft
Exchange Server.

Several months later, plaintiffs renewed their spoliation-
sanction motion as to the ESI from the Microsoft Exchange
Server. On March 31, 2020, the arbitrator entered Special
Discovery Master Order Number 15 in which he reserved
decision on the renewed spoliation motion “pending
testimony by the parties’ respective computer forensic
experts” during the arbitration hearing, explaining he would
issue “an ultimate ruling ... at the conclusion of the arbitration
as part of the final decision and [a]Jward.”

In paragraph (E) of the order, the arbitrator also addressed
the parties’ preservation of appellate rights to challenge his
disposition of the renewed spoliation motion. The order
states:

The Parties’ respective appellate rights preserved in the
arbitration agreement with respect to the relief sought in
connection with the Spoliation Renewal Motion only, and
as reflected in prior orders ..., shall survive the arbitration
proceeding and shall be available to the Parties as of right
from the Special Discovery Master's final decision and

Award.>

The Arbitration Hearing and Award

During the twenty-six-day arbitration hearing, fourteen
witnesses testified, including Marzetta, Freisinger, Levine,
Weaver, Tassev, former Broadway employees, two forensic
accountants, and two computer forensic experts. The
arbitrator also considered deposition testimony from
unavailable witnesses, including Tassev's brother, lani, as
well as other documentary evidence.

Plaintiffs’
defendants’ wrongful diversion of pre-closing accounts

claims concerning what they alleged were

receivable monies were the primary focus of the proceedings.
Two forensic accountants testified regarding the pre-closing
accounts receivables and plaintiffs’ claims that Tassev and
Levine, with Weaver's assistance, had improperly diverted
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more money away from Broadway than to which they were
entitled under the SPA and had thereby created the cash-flow
problems that had caused plaintiffs to shutter the business.

*6 Plaintiffs’ forensic accountant, John J. O'Donnell, opined

to a reasonable degree of accounting certainty that: (1)
because Tassev had diverted $426,376 more than he and
Levine were entitled to under the SPA from Broadway's
operating account, Tassev proximately caused Broadway's
shutdown by creating a dire cash flow shortage; and (2)
plaintiffs sustained $4,800,000 in damages as a result.
Theresa M. Simonds, the forensic accountant retained by
Tassev, Weaver, and Ocean Coast, testified Tassev had
obtained approximately $32,000 less from Broadway than
the amount to which he and Levine were entitled under the
SPA for the pre-closing accounts receivable. Simonds further
opined that plaintiffs’ inexperience and failure to supply
sufficient working capital had caused Broadway's financial
collapse and concluded Tassev and Levine had suffered
damages due to plaintiffs’ failure to pay the balance due on the
promissory notes and for uncollected pre-closing receivables
due them under the SPA.

During the hearing, the arbitrator granted in part defendants’
motion for judgment in accordance with Rule 4:40-1,
dismissing Broadway as a plaintiff and all claims asserted on

Broadway's behalf.* The arbitrator also dismissed plaintiffs’
causes of action for rescission, all claims for equitable
relief, and the breach-of-the-duty-of-good-faith-and-fair-
dealing claim against Weaver. The arbitrator also ordered that
plaintiffs’ fraud claim “shall be limited to” the allegation that
“Tassev and Levine falsely identified the pre-closing accounts
receivable and accounts payable on the January 27, 2016 list
that was appended to the” SPA.
Evidence relevant to plaintiffs’ spoliation claims and
motions was also presented during the arbitration hearing.
Plaintiffs claimed defendants spoliated evidence—ESI—on a
Microsoft Exchange Server, designated as 44 KM-Exchange
1. It is undisputed that in November 2016, Tassev transferred
to a third party the equipment on which the server had run
as part of his sale of another of his businesses. As a result,
he failed to produce the 44 KM-Exchange 1 server during
discovery and instead later produced what he claimed was
one of two duplicates of, or back-ups to, the server. More
specifically, he produced a server that was identified as the
“44 KM-Exchange 3” server.
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Defendants had not produced the 44 KM-Exchange 3 server
initially, and its existence was revealed to plaintiffs during
a deposition of Tassev's then-estranged brother, lani. lani
claimed Tassev had asked him to take possession of the server
so that Tassev could “say that he never had possession [of it].”
When later accused of failing to produce it, Tassev claimed
the 44 KM-Exchange 3 server was a duplicate of the 44 KM-
Exchange 1 server that belonged to Iani and that they had
never been in his, Tassev's, possession. Tassev also claimed

that only Iani had the server's usernames and passwords.

Tassev, however, also admitted that following a dispute
with lani, he terminated lani's employment with another
company he owned, and he had the 44 KM-Exchange 3 server
and other computer equipment “shut down, removed, and
transported to a warehouse in College Point, NY” where it
had remained until the forensic examination in this litigation.
Tassev testified he had asked lani to export to him all
the emails from the 44 KM-Exchange 3 server, and that
had allowed him, through his counsel, to produce during
discovery in September 2017 more than 130,000 emails from
Broadway's employees from between April 2014 to October
2016. Iani claimed Tassev had instructed him to selectively
export the emails to a personal computer where Tassev could
then review them before producing them in the litigation.

*7 Although Iani's initial affidavit and deposition testimony
regarding the existence of the 44 KM-Exchange 3 server was
corroborated by Tassev, lani later recanted much of his initial
affidavit and deposition testimony during which he had sided
with plaintiffs and supported their fraud and civil conspiracy
claims against Tassev. lani later claimed that he had recanted
only because Tassev had threatened him and his family and
conspired to deprive him of access to his children. The record
further shows lani has a criminal record that the arbitrator
considered in part in assessing lani's credibility.

Plaintiffs and defendants Tassev, Ocean Coast, and Weaver
retained computer forensic experts who testified at the
arbitration hearing. Plaintiffs’ expert, Wesley Johnson, is
a Senior Digital Forensic Examiner at BIA. Johnson
and his supervisor, Adam Feinberg, conducted a forensic
examination of the 44 KM-Exchange 3 server to determine
whether it was truly a “hot” back-up to the missing 44
KM-Exchange 1 server and whether it was the server from
which defendants had produced emails and other ESI during
discovery. BIA's findings and conclusions are detailed in a
report dated February 21, 2020, and Johnson testified during
the arbitration hearing.
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BIA concluded that the 44 KM-Exchange 3 server was not
a direct backup for the original server and thus was “not
a reliable copy of” it. BIA had learned that another server,
identified as the 44 KM-Exchange 2 server, which was also
missing, had been created simultaneously with the 44 KM-
Exchange 1 server on March 19, 2014, and had interacted
directly with the original server. BIA explained that “when a
new Exchange Server is set up for the first time, an additional
server is set up as a backup server for redundancy purposes”
to prevent data loss. Thus, because they were created on the
same day, BIA concluded the 44 KM-Exchange 2 server—not
the 44 KM-Exchange 3 server that Tassev produced—was the
direct back-up to the missing 44 KM-Exchange 1 server.

BIA opined that the 44 KM-Exchange 3 server was a
redundant back-up to both the 44 KM-Exchange 1 and 44
KM-Exchange 2 servers, and concluded the 44 KM-Exchange
3 server, which was not created until October 3,2014, and was
disconnected on October 21, 2016, was unreliable because
its entire database “was recreated on May 27, 2016 ... a
month after ... [d]efendants’ litigation-hold obligations arose
[on April 28, 2016], causing the entire pre-existing database
on the server to be overwritten and thereby deleted.” More
specifically, BIA opined that “the data from October 3, 2014,
to May 27, 2016, was either deleted or written over and in
either event unavailable for review.”

BIA further concluded the 44 KM-Exchange 3 server's data
was otherwise compromised and unreliable because it had
been “corrupted” shortly after being created, and the data on
the server showed replication errors that caused concern over
the data's accuracy and completeness. BIA concluded it was
impossible to determine “the extent to which discoverable
documents ... were deleted, destroyed or withheld from
production ... without examining” the 44 KM-Exchange 1

server or the 44 KM-Exchange 2 server.

During cross-examination, Johnson confirmed that he did
not look at any individual emails stored on the 44 KM-
Exchange 3 server, which contained 238 gigabytes of data
(and approximately 1.4 million email messages from five
different Tassev businesses), as part of his forensic analysis.
He asserted that the content of the emails was not relevant
to his forensic analysis and admitted that Microsoft does not
consider either the block replication or mailbox space errors
to be “critical errors” that would require immediate attention.
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*8 Defendants Tassev, Weaver, and Ocean Coast relied
on Jeffrey Brenner, managing principal of Maragell, LLC,
as their computer forensics expert. In a March 9, 2020
certification, Brenner responded to the BIA report. Brenner,
who offered his opinions to a reasonable degree of scientific
certainty, agreed with Johnson that the 44 KM-Exchange 1
server was the primary server and that, although the 44 KM-
Exchange 2 and KM-Exchange 3 servers were configured as
backups, when configured in the manner in which the servers
had been, “the data on all three servers will be identical.”

Regarding the multitude of error messages in the system logs
for the 44 KM-Exchange 3 server, Brenner disagreed with
Johnson's testimony that those messages signified the server
was “corrupt and unreliable.” Brenner explained the error
codes were “informational” and “simplif]y] the research into
the cause of any issues and how to fix or resolve the identified
issues.” Brenner explained that the only “critical” error codes
occurred on July 24, 2016, when the server “appears to have
not been powered down cleanly.” He also noted that certain
event codes indicated that the server was “generally healthy.”

As for specific emails contained on the server, Brenner found
“hundreds” of emails from Tassev, Levine, Weaver, and
others that pre-dated the May 27, 2016 re-creation of the
database and opined that this established the re-creation did
not permanently delete or overwrite older data. He further
testified that “1.4 million to 1.8 million” emails, including
duplicates, were accessible on the 44 KM-Exchange 3 server
and suggested the database re-creation could have been
needed as a result of adding hard drives to increase storage
space and that “sanitizing” the server would have required
a “sophisticated/coordinated effort” not borne out by the
evidence.

Brenner concluded “that there is no evidence that emails from
[the KM-Exchange 3 server| have, in fact, been spoliated
and, notwithstanding the commonly found error codes,” there
is “no evidence to establish the email data on the Server
is unreliable or corrupted.” He testified that he was not
presented with any emails that should have been on the server
that were not present, and he cited deposition testimony from
Iani “that he didn't delete anything from [the KM-Exchange
3 server], and he was the only one who could [permanently]
delete anything from it.”

Brenner also offered an opinion as to Johnson's review and
analysis of the servers:
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So Mr. Johnson did a nice job of looking at the outside,
looking at the replication errors and connectivity errors,
but he never opened the box. He admitted he didn't look at
any e-mails. He didn't do much of an investigation to see if
something was wrong inside.

And as far as the spoliation is concerned, he didn't bother
to look inside to see if anything was missing. He didn't
compare anything from outside the box to see if he was
missing something.

BIA issued a response to Brenner's certification, stating it
stood by its opinion that the high frequency of replication and
redundancy errors on the 44 KM-Exchange 3 server rendered
it “unhealthy” and rejecting Brenner's opinion that database
re-creation could have occurred due to the need for additional
storage space.

The Arbitration Decision

In his final opinion and award, the arbitrator recognized that
“[t]he parties’ respective experts cannot even agree as to
whether the Produced Server [44 KM-Exchange 3] was in fact
a reliable back-up, let alone whether any ESI was deleted or
destroyed.” The arbitrator further found that defendants had
produced more than 130,000 emails during the litigation. Of
note, although Marzetta initially alleged that emails produced
in discovery by defendants had been fabricated or altered, he
withdrew that contention during the arbitration and vaguely
claimed only that “there's a lot of missing evidence.”

*9 In the final arbitration award, the arbitrator found
plaintiffs did not prove their causes of action, defendants
did not prove one of the causes of action asserted in their
counterclaim, and that although defendants had established
plaintiffs breached financial obligations owed to Tassev and
Levine under the SPA, defendants should not recover any
damages from plaintiffs as a sanction for their spoliation of
ESL

The arbitrator first observed that the genesis of Broadway's
demise was the numerous problems with a poorly drafted
SPA that plaintiffs’ counsel had identified in a September
22,2017 letter to the attorney who had represented plaintiffs
during their purchase of the company. The letter noted that
plaintiffs’ counsel for the transaction had failed to: ensure
the SPA provided for adequate net-working capital to sustain
the business; advise plaintiffs of the inherent cash-flow issues
that were presented by the SPA's terms; require that the
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sellers identify work in progress at the time of closing;
advise plaintiffs about the extraordinary access to Broadway's
records and bank accounts to which Tassev and Levine were
entitled following the sale under the SPA; advise plaintiffs as
to the significance of the SPA's exceptions to the restrictive
covenants for Tassev and Levine; and ensure the sale included
a conveyance of all of Broadway's assets, including its
computer system. The arbitrator also noted that plaintiffs had
recovered $600,000 on their negligence claims against the
attorney who had represented them during their purchase of
Broadway.

In any event, the point of the arbitrator's findings
concerning the deficiencies in the SPA was that the
contractual arrangement that had been negotiated on
plaintiffs’ behalf contributed greatly to the circumstances that
compelled Broadway's closure in April 2016. The arbitrator
also summarized the testimony of the parties’ forensic
accounting experts and found unpersuasive O'Donnell’s
testimony that defendants had wrongfully converted to
their benefit Broadway's pre-closing accounts receivable.
The arbitrator further rejected as untrue Marzetta's claim
Tassev had accessed Broadway's accounting system without
authorization, noting the SPA expressly provided that Tassev
and Levine “will retain access to and signing authority on
all operating accounts until such time as all [p]re-[c]losing
[r]eceivables are received.”

Moreover, the arbitrator found that Broadway's business
had failed following the January 2016 stock sale because:
it lacked adequate working capital; it had inconsistent
revenue; Marzetta had failed to account for the fact that
customers did not pay invoices for sixty to ninety days;
Marzetta withdrew more than $200,000 from Broadway
shortly before it closed; and Marzetta and Freisinger had
substantial financial obligations to Flushing Bank and under
the promissory notes following the sale. That is, the arbitrator
concluded plaintiffs had failed to prove their claim that
Broadway's closure was the product of any wrongful conduct
by defendants.

The arbitrator also concluded that plaintiffs’ evidence was
insufficient to support their claims against defendants even
with the benefit of the adverse inference he had granted
in response to plaintiffs’ spoliation motion concerning the
Slack ESI. The arbitrator further determined plaintiffs were
not entitled to relief because they had unclean hands,
having pledged to Flushing Bank all their contract rights,
including their rights to pursue claims from defendants for
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alleged monies misappropriated for the pre-closing accounts
receivable, but then pursuing those claims in the litigation
even though they had been pledged to Flushing Bank. The
arbitrator also reasoned that plaintiffs’ claims were dependent
on proving defendants had wrongfully diverted accounts
receivable due Broadway, but plaintiffs had not presented
sufficient evidence establishing that had occurred. The
arbitrator also dismissed one cause of action in defendants’
counterclaim because he did not find credible Simond's
testimony concerning the damages sought on that claim.

*10 The arbitrator also determined defendants were due
substantial sums—in excess of $1,200,000—under the
promissory notes and for other obligations due under the
SPA, but the arbitrator reasoned that a damages award against
plaintiffs was not warranted because it was “incompatible
in equity especially considering the issue of the ‘missing
server’ that was [defendants’] responsibility.” The arbitrator
therefore determined defendants were not entitled to any
damages on their counterclaims based on what he found
“was spoliation on behalf of ... defendants” and, as a further
spoliation sanction, the arbitrator required that Tassev and
Levine pay plaintiffs $219,598.05 for the costs plaintiffs had
incurred with their computer-forensics expert, BIA.

Tassev, Weaver, and Ocean Coast moved in the Chancery
Division to confirm the arbitration award. Plaintiffs cross-
moved to challenge the arbitrator's decision “on the issue
of spoliation,” arguing the arbitrator had erred by denying
plaintiffs’ request for suppression of defendants’ defenses and
entry of default as the spoliation sanction. Levine opposed
plaintiffs’ cross-motion, in part arguing the arbitration award
barred plaintiffs’ appeal from the arbitrator's decision on the
spoliation motion, while the remaining defendants conceded
that “[d]espite what appears to be [p]laintiffs’ pursuit of a
meritless appeal ... confirmation of the [a]rbitration [a]ward
does not alter [p]laintiffs’ appellate rights with respect to the
discrete issue of spoliation.”

The court later issued August 26, 2021 orders confirming
the arbitration award and denying plaintiffs’ cross-motion
challenging the arbitrator's decision denying their request
for suppression of defendants’ defenses and entry of
default as the sanction for their spoliation of the 44 KM-
Exchange 1 server and Slack ESI. In a written statement
of reasons accompanying the orders, the court determined
that the parties’ arbitration agreement had expressly reserved
plaintiffs’ right to appeal to the Chancery Division, and our
appellate courts, the arbitrator's determination of plaintiffs’

WESTLAW

motion for a spoliation sanction. Thus, the court concluded
it had the authority to consider plaintiffs’ challenge to the
arbitrator's determination on the motion, which had been
reserved by the arbitrator until the issuance of the arbitration
award.

The court then reviewed the arbitrator's decision on the
spoliation issue and concluded the arbitrator had not abused
his discretion in denying defendants a damages award on
their counterclaims, instead of suppression of defendants’
defenses and entry of default, as appropriate sanctions for the
spoliation of the server and ESI. The court further noted that
although plaintiffs had appealed the arbitrator's decision on
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the spoliation sanction, the arbitrator's “ultimate decision was
based upon the failure of [p]laintiffs to sustain their burden
of proof ....” Thus, the court confirmed the arbitration award,
entered judgment in accordance with the award, and denied

plaintiffs’ cross motion. This appeal followed.

II.

“Judicial review of an arbitration award is very limited.”
Bound Brook Bd. of Educ. v. Ciripompa, 228 N.J. 4, 11
(2017). In reviewing a motion to vacate or confirm an

arbitration award, “we must be mindful of New Jersey's strong
preference for judicial confirmation of arbitration awards.”
Sanjuan v. School Dist. of W. N.Y., 256 N.J. 369, 381
(2024) (quoting Middletown Twp. PBA Loc. 124 v. Twp.
of Middletown, 193 N.J. 1, 10 (2007)). “To foster finality
and ‘secure arbitration's speedy and inexpensive nature,’

reviewing courts must give arbitration awards ‘considerable
deference.” ” Borough of Carteret v. Firefighters Mut.
Benevolent Ass'n Loc. 67,247 N.J. 202, 211 (2021) (quoting

[~Borough of E. Rutherford v. E. Rutherford PBA Loc. 275,
213 N.J. 190, 201 (2013)).

*11 Under the pertinent provisions of the NJAA, “a court
will vacate an arbitration award only if:”

(1) the award was procured by corruption, fraud, or other
undue means;

(2) the court finds evident partiality by an arbitrator;
corruption by an arbitrator; or misconduct by an arbitrator
prejudicing the rights of a party to the arbitration
proceeding;
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(3) an arbitrator refused to postpone the hearing upon
showing of sufficient cause for postponement, refused to
consider evidence material to the controversy, or otherwise
conducted the hearing contrary to [N.J.S.A. 2A:23B-15],
so as to substantially prejudice the rights of a party to the
arbitration proceeding;

(4) an arbitrator exceeded the arbitrator's powers;

(5) there was no agreement to arbitrate, unless the person
participated in the arbitration proceeding without raising
the objection pursuant to subsection c. of [N.J.S.A.
2A:23B-15] not later than the beginning of the arbitration
hearing; or

(6) the arbitration was conducted without proper notice of
the initiation of an arbitration as required in section 9 of
this act so as to substantially prejudice the rights of a party
to the arbitration proceeding.

[I‘:Fawzy v. Fawzy, 199 N.J. 456, 470 (2009) (quoting

FINJS.A. 2A:23B-23(a)(1) to (6)).]

Here, plaintiffs do not argue that they are entitled to vacatur
of the arbitration award on any of the grounds set forth

in I‘:N.J.S.A. 2A:23B-23. And we find no evidence in
the record that otherwise supports vacatur of any aspect of

the award under the four statutory criteria. See I'~"N.J.S.A.
2A:23B-23(a) to (6).

Plaintiffs’ arguments on appeal are limited to a challenge
to only the arbitrator's and court's determination on their
motion for a sanction based on defendants’ spoliation of ESI
evidence. The court found, and we agree, that the parties’
arbitration agreement preserved their right to appeal from the
arbitrator's decision on plaintiffs’ spoliation motion. We reject
Levine's claim that the clearly preserved right to appeal from
the arbitrator's decision on plaintiffs’ spoliation motion to the
Chancery Division is limited only to appeals challenging the
arbitrator's disposition of plaintiffs’ spoliation motions that
were made during the pendency of the arbitration proceeding
such that a challenge in court to the arbitrator's decision on a
spoliation motion could not be filed following issuance of the
final arbitration award.

No language in the arbitration agreement directly imposes

such a limitation. Although it permitted an appeal to the
Chancery Division from a ruling on the spoliation-sanction
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motion during the pendency of the arbitration, the agreement
does not prohibit a party from challenging in court the
arbitrator's disposition of plaintiffs’ spoliation motion where,
as here, the arbitrator reserved decision on the motion and did
not decide it until issuance of the final arbitration award.

“[1]t is not the function of the court to make a better contract
for the parties, or to supply terms that have not been agreed

upon,” I‘:Graziano v. Grant, 326 N.J. Super. 328, 342 (App.
Div. 1999), and we will not do so here to impose a limitation

on plaintiffs’ right to challenge in the Chancery Division the
arbitrator's determination of plaintiffs’ spoliation motion that
is otherwise absent from the arbitration agreement. And, in
fact, in its June 7, 2019 order dismissing the court case in
favor of the parties’ agreement to arbitrate, the court expressly
retained jurisdiction to review the arbitrator's decision on any
renewed spoliation-sanction motion that might be filed by
plaintiffs. Therefore, plaintiffs properly sought review in the
Chancery Division of the arbitrator's denial of their request
for a sanction suppressing defendants’ defenses and entering
default.

*12 The arbitration agreement also provides that a
parties’ challenge to the arbitrator's disposition of plaintiffs’
spoliation motion must follow the procedures set forth in
the court's May 30, 2018 order. That order directed that
decisions by the arbitrator, who at the time the order had been
entered was serving as a special master, shall be considered
by the Chancery Division in accordance with Rules 4:41-1
to -5. At the times relevant to this case, those Rules
governed the appointment of a special master and the court's

consideration of a report from a special master.” In their
arbitration agreement, the parties agreed those Rules would
apply to the arbitrator's determination of plaintiffs’ spoliation
motion. And, as we have explained, the court reviewed the
arbitrator's determination of the spoliation motion, noted
the legal principles applicable to determining an appropriate
sanction for spoliation of evidence, found the arbitrator had
“carefully evaluated the facts and circumstances of the case
in order that the true impact of the spoliated items could
be assessed” and “considered the competing claims of the
parties,” and concluded “the proper remedy was to dismiss
[d]efendants’ counterclaims and not strike their [a]nswer and
[d]efenses.”

Plaintiffs do not make any showing the arbitrator's disposition
of the spoliation motion should have been vacated by the

court under the statutory criteria set forth in m™"N.J.S.A.
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2A:23B-23. Thus, to the extent plaintiffs’ challenge to the
arbitrator's disposition of the spoliation motion might be
deemed a claim that the court erred by failing to vacate that
portion of the arbitration award, we affirm the court's order.
See Ciripompa, 228 N.J. at 11 (“An arbitrator's award is
not to cast aside lightly. It is subject to being vacated only
when it is has been shown that a statutory basis justifies

that action.” (quoting I —Kearny PBA Loc. #21 v. Town of
Kearny, 81 N.J. 208, 221 (1979))).

We cannot ignore, however, that in its May 30, 2018 order,
the retained jurisdiction over any issues to be decided
by the then-special master, and the parties’ arbitration
agreement expressly provided that the arbitrator's disposition
of plaintiffs’ spoliation motion remained subject to the court's
jurisdiction upon the filing of “an appeal with the Superior
Court.” Because the parties consented to the continuing
jurisdiction over plaintiffs’ spoliation motion—by allowing
the arbitrator to first consider and decide the motion subject
to review by the court in accordance with Rules 4:41-1
to -5—we consider the validity of the court's, not the
arbitrator's, decision on the motion. In doing so, we are
guided by the principle that discovery sanctions are reviewed
under an abuse-of-discretion standard and “will not be
disturbed on appeal if they are just and reasonable under the

circumstances.” "~ Aetna Life & Cas. Co. v. Imet Mason
Contractors, 309 N.J. Super. 358, 365 (App. Div. 1998).

“A duty to preserve evidence ‘arises when there is pending
or likely litigation between the two parties, knowledge of this
fact by the alleged spoliating party, evidence relevant to the
litigation, and foreseeability that the opposing party would be
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prejudiced by the destruction or disposal of this evidence.

I_:Bldg. Materials Corp. of Am. v. Allstate Ins. Co., 424 N.J.

Super. 448, 471-72 (App. Div. 2012) (quoting I_:Cockerline

v. Menendez, 411 N.J. Super. 596, 620 (App. Div. 2010)).6
Spoliation is “the hiding or destroying of litigation evidence,

generally by an adverse party.” I"~Rosenblit v. Zimmerman,
166 N.J. 391, 401 (2001).

“Although spoliation most often arises in the context of
destroyed evidence, it is equally applicable to situations
where evidence has been concealed or materially altered.”

I—:Bldg. Materials Corp., 424 N.J. Super. at 474. “The key
in any situation is the effect the spoliator's actions had on the

aggrieved party's ability to present its case.” Ibid. In other
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words, the non-spoliating party must demonstrate that the
spoliated evidence was “necessary to [the] party's cause of

action.” M™Rosenblit, 166 N.J. at 411.

*13 The choice of remedy for spoliation is left to the sound
discretion of the court, upon consideration of several factors.
Robertet Flavors, Inc. v. Tri-Form Constr., Inc., 203 N.J.
252, 284 (2010). They include the spoliator's identity and
degree of fault; the timing of the spoliation's discovery; the

resultant prejudice; and the availability of lesser sanctions that

ERINT3

will serve to “avoid unfairness to the non-spoliator,” “make

99 ¢

[the non-spoliator] whole, as nearly as possible,” “punish the

wrongdoer,” and “deter others from such conduct.” I™~Lanzo
v. Cyprus Amax Minerals Co., 467 N.J. Super. 476, 526 (App.
Div.), certif. denied, 248 N.J. 247 (2021) (quoting Robertet
Flavors, 203 N.J. at 272-73, 278).

A common spoliation remedy is an adverse inference, which
“allows the [fact-finder] in the underlying case to presume
that the evidence the spoliator destroyed or otherwise
concealed would have been unfavorable to him or her.”

~~Rosenblit, 166 N.J. at 401-02. Another “is the discovery
sanction” under Rule 4:23-4, which permits a court to impose
various sanctions based on a party's failure to comply with
a discovery obligation, including “order[ing] that designated
facts be taken as established, refuse to permit the disobedient
party to support or oppose designated claims or defenses,
prohibit the introduction of designated matters into evidence,

dismiss an action, or enter judgment by default.” I™~1d. at
402-03.

Our Supreme Court has explained that a sanction like
dismissal of a cause of action is a “harsh and draconian
remedy” for spoliation and is to be imposed “only sparingly”
and “will normally be ordered only when no lesser sanction
will suffice to erase the prejudice suffered by the non-
delinquent party.” Robertet Flavors, 203 N.J. at 274; see also

"= Aetna, 309 N.J. Super. at 369 (“[T]he ultimate sanction of
dismissal should be a remedy of last resort.””). The intent of the
spoliator “does not affect the spoliator's liability ... because
the focus is on erasing the prejudice suffered by the opposing

party.” I_:Lanzo, 467 N.J. Super. at 527.

Measured against these principles, we discern no abuse of
discretion in either the arbitrator's or the court's denial of
plaintiffs’ request for the draconian and severe spoliation
sanction of suppression of all defendants’ defenses and
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entry of a default against them. Indeed, the arbitrator in
the first instance, and the court in the second, imposed
a severe spoliation sanction—dismissal of all defendants’
counterclaims after finding defendants were otherwise
entitled to more than $1,200,000 on those counterclaims
and the requirement that Tassev and Levine pay plaintiffs
$219,598.05 for the costs plaintiffs had incurred with their
computer-forensics expert.

That the significant sanctions imposed by the arbitrator and
the court are not as severe as the suppression and default
sanction sought by plaintiffs does not render the court's
determination an abuse of discretion. Although there is
no dispute Tassev failed to produce the primary 44 KM-
Exchange 1 server, the evidence otherwise showed that the
servers that were produced yielded over 130,000 emails, and
plaintiffs otherwise failed to present proof convincing to the
arbitrator and the court that the missing server contained
evidence “necessary to [their] cause of action,” Rosenblit, 166
N.J. 411, thereby negatively affecting their ability to present

their case, I‘:Bldg. Materials Corp., 424 N.J. Super. at 474.

Indeed, the evidence presented during the arbitration focused
on plaintiffs’ claim Tassev and Levine had improperly
accessed plaintiffs’ accounts and diverted pre-closing
accounts receivables to themselves. Plaintiffs primarily relied
on the testimony of their forensic accountant, O'Donnell,
Broadway's financial records, the SPA, and other witness
testimony to support the claim, but the arbitrator found
the evidence unpersuasive for the reasons detailed in the
arbitration award, accepted the testimony of defendants’
forensic accountant, Simonds, as more persuasive, and
plaintiffs make no showing that any information—emails
—that might have been on the missing server would
have strengthened their claims. In sum, plaintiffs do not
demonstrate how the purported missing emails impacted
their ability to prove their causes of action, the merits
of which hinged upon the forensic accountants’ expert
testimony and the arbitrator's assessment of their credibility,
such that we could properly conclude that the court's

Footnotes

rejection of plaintiffs’ request for a suppression-and-default
sanction, instead of the significant dismissal of counterclaims
for which defendants would have been entitled to more
than $1,200,000 and requirement that defendants reimburse
plaintiffs for $219,598.05 for their computer-forensics expert
costs, constitutes an abuse of discretion.

*14 The arbitrator made findings supporting the spoliation
sanction that he recommended and the court adopted noting,
for example, that Tassev was at fault, more so than Levine,
for the missing server, and that severe prejudice would befall
plaintiffs if they were required to pay Tassev and Levine
the balances due on the two $400,000 promissory notes,
given plaintiffs” own significant losses, which the arbitrator
found were not attributable to Tassev and Levine. Thus, the
sanction imposed, although less severe than the one sought
by plaintiffs, avoided unfairness to either side, was sufficient
to deter future acts of spoliation, and punished Tassev and
Levine in that they failed to recover more than $1,200,000
otherwise owed to them under the SPA and were required
to pay plaintiffs an additional $219,598.05 for the costs of
the computer-forensics expert. In sum, the arbitrator and
separately the court, through its review and adoption of the
arbitrator's decision, did not abuse its discretion in denying
plaintiffs’ request for a suppression-and-default sanction
and by imposing an appropriate and significant alternative
sanction.

To the extent we have not otherwise expressly addressed any
of plaintiffs’ remaining arguments, including their contention
the court erred by denying their motion for attorney's fees, we
find they are without sufficient merit to warrant discussion in
a written opinion. R. 2:11-2(e)(1)(E).

Affirmed.

All Citations

Not Reported in Atl. Rptr., 2024 WL 5251694

1 The complaint included causes of action for rescission, fraud, interference with economic advantage, breach of contract,
breach of the covenant of good faith and fair dealing, unjust enrichment, and civil conspiracy.

2 The second amended complaint included causes for rescission, fraud, interference with economic advantage, conversion,
breach of contract, breach of the covenant of good faith and fair dealing, tortious interference with contract, unjust
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enrichment, and civil conspiracy. The second amended complaint also asserted a breach-of-fiduciary-duty-and-duty-of-
loyalty cause of action solely against Weaver.

3 Although by that time the arbitrator no longer served as a Special Discovery Master, because the lawsuit in which he had
been designated as such had been dismissed by the parties in favor of their arbitration agreement, the arbitrator referred
to himself as the Special Discovery Master in the order.

4 Rule 4:40-1 allows in court proceedings a motion for judgment “at the close of all evidence or at the close of the evidence
offered by an opponent.” Although the Rule is not applicable in an arbitration proceeding, defendants sought the dismissal
of plaintiffs’ claims in the arbitration under the principles attendant to the Rule.

5 “By order dated April 5, 2024, the term ‘Special Master’” in the Rules was replaced by “Special Adjudicator. A [c]lonforming
rule amendment effective May 2024 followed.” Pressler & Verniero, Current N.J. Court Rules, cmt. 1 on R. 4:41-1 to
-5 (2025).

6 Neither Tassev nor Levine dispute that they had a duty to preserve ESI evidence, including the 4 KM-Exchange 1 server,

relevant to this litigation.

End of Document © 2025 Thomson Reuters. No claim to original U.S.
Government Works.
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