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Borrowed Employees

• Issue: whether a general employer may be held vicariously liable under the doctrine of respondeat 
superior for injuries caused by the alleged negligence of a borrowed, or “special” employee, 
engaged in the business of a special employer. 

• Scenario: “general employer,” (i.e. staffing agency) loans one of its workers to another employer, 
known as a “special employer,” for defined tasks or purposes

• Affirmative Defense
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Borrowed Employees

• Galvao v. G.R. Robert Construction Co., 179 N.J. 462 (2004), the Supreme Court established a 
multi-factor test for evaluating whether a worker who negligently caused a plaintiff’s jobsite injury 
was a so-called “borrowed” employee of the plaintiff’s own employer.” 
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Borrowed Employees

Pantano vs. New York Shipping Association, 254 N.J. 101 (2023). 

• Recently, our Supreme Court evaluated the Galvao test to determine whether an employer’s 
vicarious liability under the borrowed-employee doctrine, as guided by the Galvao factors, is a 
question of law to be decided by the court or a question of fact reserved for the jury. 
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Borrowed Employees

Pantano vs. New York Shipping Association, 254 N.J. 101 (2023). 

Holding: 

• “[A]pplication of the multi-factor test -- which can involve matters of disputed fact and witness 
credibility -- is presumptively for a jury to determine.”

• “The court itself should not resolve the borrowed-employee issue unless the evidence concerning 
the factors is so one-sided that it warrants judgment in a moving party's favor as a matter of law.”

• Before trial, either side can move for full or partial summary judgment to resolve the status 
question
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Borrowed Employees

Galvao Test – 2 Parts:

Control” is the threshold inquiry. Id. at 472. 
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Borrowed Employees

Galvao Test – Proving Control

1) “On-Spot” : “the right to direct the manner in which the business shall be done, as well as the 
result to be accomplished, or in other words, not only what shall be done, but how it shall be 
done.”

OR

2) “Broad Control”
a) Method of payment
b) Who “Furnishes the equipment”; or
c) “Right of termination”
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Borrowed Employees

Galvao Test – “Business-Furtherance Prong”

A worker is furthering the general employer's business if both “the work being done [by the loaned 
employee] is within the general contemplation of the [general employer,]’ and the general employer 
derives an economic benefit by loaning its employee.”

“If the general employer either did not expect or intend for the employee to perform the relevant 
project for the special employer or did not receive a benefit from the employee's work, then the 
employee is a borrowed employee in the employ of the borrowing employer, regardless of who 
controlled the employee.” 
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Borrowed Employees

Galvao – Joint Liability

Court recognized situation can arise where general and special employers both retain some control 
over a project and both stand to reap an economic benefit from it.”

In this circumstance, allocate liability just “as it would in any matter in which two or more parties are 
responsible for a plaintiff's injuries.” 



10

Borrowed Employees

Jury Charge

Pantano Court recommended that the Model Civil Jury Charges Committee “consider whether a 
specific model charge, with perhaps a recommended verdict form, should be developed to assist jurors 
in applying the Galvao factors”

In January 2025, Model Civil Jury Charge 5.10H, Agency, (formerly 5.10I) was revised to include 
subpart C, “Borrowed Employee.”
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Estate of Spill v. Markovitz 
Supreme Court of New Jersey 
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Reporter 
260 N.J. 146 *; 330 A.3d 1220 **; 2025 N.J. LEXIS 211 ***; 2025 LX 35469; 2025 WL 758318

Estate of Crystal Walcott Spill, by Administrator ad 
Prosequendum and General Administrator David Spill, 
and David Spill, individually, and Aria Spill, and Colton 
Spill, surviving heirs and wrongful death beneficiaries, 
by their Guardian Ad Litem, David Spill, Plaintiffs-
Respondents, v. Jacob E. Markovitz, M.D., Englewood 
Women's Health, Defendants, and Steven A. 
Paganessi, M.D., and Anesthesia and Pain 
Management Group, Defendants-Appellants, and 
Hudson Crossing Surgery Center, Amsurg Holdings, 
Inc., Envision Healthcare Corp., Hackensack 
Anesthesiology Associates, PA, American 
Anesthesiology, American Anesthesiology of New 
Jersey, Mednax, Inc., Mednax Services, Inc., Holly M. 
Koncicki, M.D., Mount Sinai Health System, Mount Sinai 
Hospital, Icahn School of Medicine at Mount Sinai 
Hospital, Mount Sinai Doctors, Mount Sinai Clinically 
Integrated Network, Mount Sinai Independent Practice 
Association, Labcorp, Laboratory Corporation of 
America Holdings, and Laboratory Corporation of 
America, Defendants.Steven A. Paganessi, M.D., and 
Anesthesia and Pain Management Group, Third-Party 
Plaintiffs, v. Jenny T. Diep, M.D. and Rheumatology 
Associates, P.C., Third-Party Defendants. 

Prior History:  [***1] On appeal from the Superior 
Court, Appellate Division. 

Core Terms 
 

fault, joint tort feasor, allocation of fault, tortfeasors, 
defendants', parties, apportionment, allocate, third-party, 
damages, personal jurisdiction, non-party, cases, 
courts, trial court, out-of-state, laboratory, entities 

Case Summary 
  

Overview 

Key Legal Holdings 

 

• An individual outside the reach of New Jersey's 
jurisdiction is not a "party" within the definition 
of the Comparative Negligence Act (CNA) for 
purposes of allocation of fault. 

• However, that individual may be a joint 
tortfeasor for purposes of seeking contribution 
under the Joint Tortfeasors Contribution Law 
(JTCL). 

• To the extent that the court's decision found 
that Dr. Diep could not be a joint tortfeasor 
under the JTCL, that judgment was modified to 
conclude that she may be a joint tortfeasor for 
purposes of defendants' ability to seek 
contribution in an appropriate jurisdiction. 

Material Facts 

 

• After the death of Crystal Walcott Spill, her 
estate and beneficiaries (plaintiffs) brought a 
wrongful death suit against doctors who treated 
her, including Dr. Steven Paganessi and his 
medical practice. 

• Spill was also under the care of Dr. Jenny Diep, 
a rheumatologist based in New York, whose 
actions defendants alleged contributed to Spill's 
death. 

• Defendants moved for an allocation of fault 
against Dr. Diep, but the trial court and 
Appellate Division denied the motion, finding 
that Dr. Diep was not subject to personal 
jurisdiction in New Jersey. 

Controlling Law 

https://advance.lexis.com/api/shepards?id=urn:contentItem:6F9N-JVV3-RRNS-G3H6-00000-00&category=initial&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:6F9M-RDT3-SBMP-538B-00000-00&context=1000516
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• Comparative Negligence Act (CNA), N.J.S.A. 
2A:15-5.1 to -5.8. 

• Joint Tortfeasors Contribution Law (JTCL), 
N.J.S.A. 2A:53A-1 to -5. 

Court Rationale 

The Court reasoned that while the CNA only allows 
allocation of fault to a "party," the JTCL allows "joint 
tortfeasors" to seek contribution from other "persons" 
alleged to be liable for the same injury, regardless of 
whether they were parties to the original suit. Since Dr. 
Diep was not subject to personal jurisdiction in New 
Jersey, she was not a "party" under the CNA. However, 
the Court stated that defendants could potentially seek 
contribution from Dr. Diep as an alleged joint tortfeasor 
under the JTCL in a separate action in the proper 
jurisdiction. 

Outcome 
Procedural Outcome 

The Court affirmed the Appellate Division's judgment 
that Dr. Diep could not be included on the verdict form 
for allocation of fault under the CNA, but modified the 
judgment to allow that Dr. Diep could potentially be 
considered a joint tortfeasor for purposes of contribution 
under the JTCL. 

LexisNexis® Headnotes 
  

 
 

Torts > ... > Defenses > Comparative 
Fault > Apportionment of Fault 

Torts > Procedural Matters > Multiple 
Defendants > Joint & Several Liability 

Torts > ... > Multiple 
Defendants > Contribution > Particular Actions 

HN1[ ]  Comparative Fault, Apportionment of Fault 

In civil actions, the Comparative Negligence Act, N.J. 
Stat. Ann. § 2A:15-5.1, and the Joint Tortfeasors 
Contribution Law, N.J. Stat. Ann. § 2A:53A-1, provide 
for allocations of fault against, or contributions from, 
individuals and entities. In some cases, these statutes 
provide for allocations against, or contributions from, 

individuals and entities who are not a part of the case 
when the jury renders its verdict. 

 

Civil Procedure > Appeals > Standards of 
Review > De Novo Review 

Governments > Legislation > Interpretation 

Torts > Procedural Matters > Multiple 
Defendants > Joint & Several Liability 

Torts > ... > Multiple 
Defendants > Contribution > Particular Actions 

HN2[ ]  Standards of Review, De Novo Review 

Claims for contribution and allocation of fault to joint 
tortfeasors fall within the statutory schemes prescribed 
by the Comparative Negligence Act and the Joint 
Tortfeasors Contribution Law. In construing a statute, 
the court's review is de novo. When interpreting statutes 
relating to the same subject matter, courts must strive to 
harmonize them. Statutes in pari materia are to be 
construed together when helpful in resolving doubts or 
uncertainties and the ascertainment of legislative intent. 
Statutory construction principles dictate that courts 
determine the Legislature's intent by first considering the 
statute's plain language. 

 

Torts > ... > Defenses > Comparative 
Fault > Apportionment of Fault 

Torts > Procedural Matters > Multiple 
Defendants > Joint & Several Liability 

Torts > ... > Comparative Fault > Multiple 
Parties > Contribution 

Torts > ... > Punitive 
Damages > Availability > Corporations 

HN3[ ]  Comparative Fault, Apportionment of Fault 

The Comparative Negligence Act and the Joint 
Tortfeasors Contribution Law comprise the statutory 
framework for the allocation of fault when multiple 
parties are alleged to have contributed to the plaintiff's 
harm. Together, those statutes relieve the harshness of 
the former bar to recovery pursuant to the common-law 
principle of contributory negligence. Under this 
framework, a plaintiff may recover even when 

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKJ1-6F13-04GB-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKJ1-6F13-04GB-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKM1-6F13-0420-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKM1-6F13-0420-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:6F9M-RDT3-SBMP-538B-00000-00&context=1000516&link=LNHNREFclscc1
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKJ1-6F13-04GB-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKJ1-6F13-04GB-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKM1-6F13-0420-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKM1-6F13-0420-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:6F9M-RDT3-SBMP-538B-00000-00&context=1000516&link=LNHNREFclscc2
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:6F9M-RDT3-SBMP-538B-00000-00&context=1000516&link=LNHNREFclscc3
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adjudicated to be negligent to some degree, if such 
negligence was not greater than the negligence of the 
person against whom recovery is sought or was not 
greater than the combined negligence of the persons 
against whom recovery is sought. N.J. Stat. Ann. § 
2A:15-5.1. With exceptions set forth in the statute, each 
tortfeasor will be responsible for only those damages 
attributed to their adjudicated percentage of fault. 

 

Torts > ... > Defenses > Comparative 
Fault > Apportionment of Fault 

Torts > ... > Punitive 
Damages > Availability > Corporations 

Torts > ... > Defenses > Comparative 
Fault > Procedural Matters 

Torts > ... > Damages > Types of 
Damages > Punitive Damages 

HN4[ ]  Comparative Fault, Apportionment of Fault 

Under the Comparative Negligence Act, all negligence 
actions in which the question of liability is in dispute 
require the trier of fact to make the following findings: (1) 
The amount of damages which would be recoverable by 
the injured party regardless of any consideration of 
negligence or fault, that is, the full value of the injured 
party's damages. (2) The extent, in the form of a 
percentage, of each party's negligence or fault. The 
percentage of negligence or fault of each party shall be 
based on 100% and the total of all percentages of 
negligence or fault of all the parties to a suit shall be 
100%. N.J. Stat. Ann. § 2A:15-5.2(a). 

 

Torts > ... > Defenses > Comparative 
Fault > Apportionment of Fault 

Torts > ... > Defenses > Comparative 
Fault > Procedural Matters 

HN5[ ]  Comparative Fault, Apportionment of Fault 

Pursuant to N.J. Stat. Ann. § 2A:15-5.2 (a)(2), the 
factfinder may assess, allocate, or apportion negligence 
or fault to a party. Once an allocation has been made, 
N.J. Stat. Ann. § 2A:15-5.3 governs how the recovery of 
damages may be allocated among the parties. If the 
factfinder assesses a negligent party's fault at sixty 
percent or more, the plaintiff may recover the full 

amount of the awarded damages from that party alone; 
if the factfinder allocates less than sixty percent of fault 
to that negligent party, the plaintiff may recover from 
that party only the percentage of the damages 
assessed. The statute makes no mention of non-parties. 
The guiding principle of New Jersey's comparative fault 
system has been the distribution of loss in proportion to 
the respective faults of the parties causing that loss. 

 

Torts > ... > Comparative Fault > Multiple 
Parties > Contribution 

Torts > Procedural Matters > Multiple 
Defendants > Joint & Several Liability 

Torts > ... > Multiple 
Defendants > Contribution > Uniform Contribution 
Among Tortfeasors Act 

Torts > ... > Multiple 
Defendants > Contribution > Particular Actions 

HN6[ ]  Multiple Parties, Contribution 

The Joint Tortfeasors Contribution Law plays a 
complementary role to the Comparative Negligence Act 
and affords contribution rights to joint tortfeasors. The 
statute defines joint tortfeasors as two or more persons 
jointly or severally liable in tort for the same injury to 
person or property, whether or not judgment has been 
recovered against all or some of them. N.J. Stat. Ann. § 
2A:53A-1. 

 

Torts > ... > Settlements > Multiple Party 
Settlements > Contribution 

Torts > Procedural Matters > Multiple 
Defendants > Joint & Several Liability 

Torts > ... > Multiple 
Defendants > Contribution > Uniform Contribution 
Among Tortfeasors Act 

Torts > ... > Multiple 
Defendants > Contribution > Particular Actions 

HN7[ ]  Multiple Party Settlements, Contribution 

Under the Joint Tortfeasors Contribution Law (JTCL), 
when a person suffering an injury or damages recovers 
a money judgment from one or more tortfeasors, a joint 

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKJ1-6F13-04GB-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKJ1-6F13-04GB-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:6F9M-RDT3-SBMP-538B-00000-00&context=1000516&link=LNHNREFclscc4
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKJ1-6F13-04GC-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:6F9M-RDT3-SBMP-538B-00000-00&context=1000516&link=LNHNREFclscc5
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKJ1-6F13-04GC-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKJ1-6F13-04GD-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:6F9M-RDT3-SBMP-538B-00000-00&context=1000516&link=LNHNREFclscc6
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKM1-6F13-0420-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKM1-6F13-0420-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:6F9M-RDT3-SBMP-538B-00000-00&context=1000516&link=LNHNREFclscc7
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tortfeasor who pays a judgment in whole or in part shall 
be entitled to recover contribution from the other joint 
tortfeasor or joint tortfeasors for the excess so paid over 
his pro rata share. N.J. Stat. Ann. § 2A:53A-3. The Joint 
Tortfeasors Contribution Law was enacted to promote 
the fair sharing of the burden of judgment by joint 
tortfeasors and to prevent a plaintiff from arbitrarily 
selecting a victim. Courts have previously held that the 
procedural status of a joint tortfeasor should not affect 
the substantive right of contribution. The Supreme Court 
of New Jersey's interpretation of the JTCL establishes 
that if a plaintiff chooses to sue only one joint tortfeasor 
and that joint tortfeasor is consequently compelled to 
bring his own contribution action against other 
tortfeasors, he should in the contribution action be both 
entitled to and burdened by the same contribution 
consequences which would have obtained had plaintiff 
himself sued both tortfeasors. 

 

Torts > ... > Defenses > Comparative 
Fault > Apportionment of Fault 

Torts > ... > Multiple 
Defendants > Contribution > Particular Actions 

Torts > Procedural Matters > Multiple 
Defendants > Joint & Several Liability 

Torts > ... > Multiple 
Defendants > Contribution > Uniform Contribution 
Among Tortfeasors Act 

Torts > ... > Comparative Fault > Multiple 
Parties > Contribution 

HN8[ ]  Comparative Fault, Apportionment of Fault 

The language of the Comparative Negligence Act and 
the Joint Tortfeasors Contribution Law differs in 
important respects: the Comparative Negligence Act 
allows allocation of fault during a trial only to a party or 
parties, N.J. Stat. Ann. § 2A:15-5.2 (a), whereas the 
Joint Tortfeasors Contribution Law allows joint 
tortfeasors to seek contribution after a trial from other 
persons alleged to be liable in tort for the same injury, 
N.J. Stat. Ann. § 2A:53A-1, N.J. Stat. Ann. § 2A:53A-1. 
Courts have stressed that application of the 
Comparative Negligence Act and the Joint Tortfeasors 
Contribution Law should effectuate New Jersey's aim of 
apportioning damages fairly among plaintiffs, 
defendants, and joint tortfeasors. 

 

Torts > Procedural Matters > Multiple 
Defendants > Joint & Several Liability 

Workers' Compensation & 
SSDI > Exclusivity > Exceptions 

Torts > ... > Multiple 
Defendants > Contribution > Particular Actions 

Workers' Compensation & SSDI > Third Party 
Actions > Third Party Liability 

HN9[ ]  Multiple Defendants, Joint & Several 
Liability 

Courts have recognized that imposing liability for an 
employee's injuries solely upon third-party tortfeasors 
may create occasional inequities but have stressed that 
they defer to the balance of interests as struck by the 
Legislature in developing the exclusive remedies of the 
Workers' Compensation Act, even in light of the 
potentially competing interest behind the Comparative 
Negligence Act and the Joint Tortfeasors Contribution 
Law. 

 

Torts > ... > Defenses > Comparative 
Fault > Apportionment of Fault 

Torts > ... > Settlements > Multiple Party 
Settlements > Partial Settlements 

Torts > ... > Multiple 
Defendants > Contribution > Particular Actions 

Torts > ... > Comparative Fault > Multiple 
Parties > Release & Settlement 

Torts > ... > Comparative Fault > Multiple 
Parties > Contribution 

HN10[ ]  Comparative Fault, Apportionment of 
Fault 

Courts have held that cross-claims should not be 
required for an allocation to a settling defendant as long 
as the non-settling defendant provides the plaintiff with 
fair and timely notice that it intends to assert the liability 
of the settling defendant. Although it is recognized that 
the language of the Comparative Negligence Act (CNA) 
itself did not provide for apportionment of fault to settling 
tortfeasors, that result is a logical incident of the created 
right of contribution and no provision expressly stating 

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKM1-6F13-0422-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:6F9M-RDT3-SBMP-538B-00000-00&context=1000516&link=LNHNREFclscc8
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKJ1-6F13-04GC-00000-00&context=1000516
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:6F9M-RDT3-SBMP-538B-00000-00&context=1000516&link=LNHNREFclscc9
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:6F9M-RDT3-SBMP-538B-00000-00&context=1000516&link=LNHNREFclscc10
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that effect was necessary. 

 

Torts > ... > Defenses > Comparative 
Fault > Apportionment of Fault 

HN11[ ]  Comparative Fault, Apportionment of 
Fault 

Implicit in the construction of the Comparative 
Negligence Act is the recognition that a defendant who 
settles and is dismissed from the action remains a party 
to the case for the purpose of determining the non-
settling defendant's percentage of fault. 

 

Torts > ... > Comparative Fault > Multiple 
Parties > Contribution 

Torts > Procedural Matters > Multiple 
Defendants > Joint & Several Liability 

Torts > ... > Multiple 
Defendants > Contribution > Uniform Contribution 
Among Tortfeasors Act 

Torts > ... > Multiple 
Defendants > Contribution > Particular Actions 

HN12[ ]  Multiple Parties, Contribution 

While the Comparative Negligence Act only allows 
allocation of fault between a party or parties to a suit, 
N.J. Stat. Ann. § 2A:15-5.2 (a), the Joint Tortfeasors 
Contribution Law allows any joint tortfeasor to seek 
contribution from any other persons alleged to be jointly 
or severally liable in tort for the same injury, N.J. Stat. 
Ann. § 2A:53A-1, N.J. Stat. Ann. § 2A:53A-1. 

Syllabus 
 
 

This syllabus is not part of the Court's opinion. It has 
been prepared by the Office of the Clerk for the 
convenience of the reader. It has been neither reviewed 
nor approved by the Court and may not summarize all 
portions of the opinion. 

Estate of Crystal Walcott Spill v. Jacob E. Markovitz, 
M.D. (A-34-23) (088764) 

Argued September 23, 2024 -- Decided March 11, 2025 

NORIEGA, J., writing for a unanimous Court. 

In this appeal, the Court considers whether a jury may 
allocate fault to an out-of-state alleged tortfeasor who is 
not subject to personal jurisdiction in New Jersey. 

After the death of Crystal Walcott Spill, her estate and 
beneficiaries (plaintiffs) brought a wrongful death suit 
against doctors who treated her. Spill was under the 
care of Jenny T. Diep, M.D., a rheumatologist based in 
New York. Spill also received unrelated care from Jacob 
E. Markovitz, M.D., a gynecologist based in New Jersey. 
Spill scheduled a surgical procedure with Dr. Markovitz 
for February 16, 2018. Before the procedure, Spill had a 
routine appointment with Dr. Diep, and laboratory tests 
from that appointment revealed elevated creatinine 
levels and high blood [***2]  pressure. In response, Dr. 
Diep doubled Spill's daily dosage of a blood pressure 
medication and recommended that Spill see a 
nephrologist. 

On February 15, 2018 -- one day before her scheduled 
surgical procedure -- Spill had an initial visit with Holly 
M. Koncicki, M.D., a nephrologist based in New York. 
Dr. Koncicki performed additional laboratory tests but 
did not receive the results or have an opportunity to 
discuss those results with Dr. Diep before Spill's 
surgery. During the procedure, Spill suffered a 
significant cardiac event. She died later that day. On 
February 17, 2018, Dr. Koncicki's records indicated that 
Spill's laboratory test results -- which revealed critically 
elevated creatinine and potassium levels -- had been 
available on the evening of her death. 

Plaintiffs filed suit and named as defendants, among 
others, Dr. Steven Paganessi, the attending 
anesthesiologist for Spill's surgery, and his medical 
group (defendants). Plaintiffs alleged that the doctors 
negligently proceeded with the surgery without waiting 
for the laboratory results from Dr. Koncicki. Plaintiffs did 
not name Dr. Diep as a co-defendant and have never 
attempted to assert claims against her in this 
action [***3]  or any other suit. Defendants moved for an 
allocation of fault against Dr. Diep and filed a third-party 
complaint against Dr. Diep and her practice. 

Dr. Diep moved to dismiss defendants' third-party 
complaint for lack of personal jurisdiction. The trial court 
granted Dr. Diep's motion and denied defendants' 
motion to include Dr. Diep on the verdict form, citing a 
lack of precedential authority to support defendants' 
theory that Dr. Diep -- a non-party alleged joint 
tortfeasor over whom the court did not have personal 
jurisdiction -- should be included on a verdict form for 

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:6F9M-RDT3-SBMP-538B-00000-00&context=1000516&link=LNHNREFclscc11
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:6F9M-RDT3-SBMP-538B-00000-00&context=1000516&link=LNHNREFclscc12
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5F0Y-BKJ1-6F13-04GC-00000-00&context=1000516
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apportionment of fault. The Appellate Division affirmed, 
holding that an out-of-state individual over whom a New 
Jersey court does not have personal jurisdiction, such 
as Dr. Diep, is neither a party nor a tortfeasor, and there 
should not be an allocation as to such an individual. The 
Court granted leave to appeal. 257 N.J. 11, 311 A.3d 
979 (2024). 

HELD: An individual outside the reach of New Jersey's 
jurisdiction is not a party within the definition of the CNA 
for purposes of allocation. But that individual may be a 
joint tortfeasor for purposes of seeking contribution 
under the JTCL. The Court therefore affirms the 
judgment of the Appellate Division, [***4]  as modified. 

1. In civil actions, the Comparative Negligence Act 
(CNA) and the Joint Tortfeasors Contribution Law 
(JTCL), provide for allocations of fault against, or 
contributions from, individuals and entities. But the 
language of the CNA and the JTCL differs in important 
respects: the CNA allows allocation of fault during a trial 
only to a "party" or "parties," N.J.S.A. 2A:15-5.2(a), 
whereas the JTCL allows "joint tortfeasors" to seek 
contribution after a trial from other "persons" alleged to 
be "liable in tort for the same injury," N.J.S.A. 2A:53A-1, 
-3. (pp. 12-15) 

2. Previous cases have considered whether allocation of 
fault is permissible when an alleged tortfeasor is absent, 
dismissed, or barred from the litigation in a variety of 
circumstances. In Ramos v. Browning Ferris Industries 
of South Jersey, Inc., for example, the Court concluded 
that the Workers' Compensation Act's immunization of 
the employer from negligence suits meant that "a third-
party tortfeasor may not obtain contribution from an 
employer, no matter" the comparative negligence of 
each. 103 N.J. 177, 184, 510 A.2d 1152 (1986). In other 
cases, New Jersey courts have found that it would be 
inequitable to preclude the allocation of fault -- even 
when the actual contribution was not possible [***5]  -- 
because an omission by the plaintiff, whether 
inadvertent or strategic, deprived the defendant of the 
opportunity to bring third-party claims. Those cases 
show that courts have considered the reasons for which 
a potential defendant cannot be a "party" to the litigation 
under the CNA. In Young v. Latta, the Court determined 
that the CNA permitted a jury to allocate fault to a 
settling physician when the non-settling physician 
proceeded to trial in a medical malpractice lawsuit. 123 
N.J. 584, 585-86, 589 A.2d 1020 (1991). Although the 
language of the CNA itself did not provide for 
apportionment of fault to settling tortfeasors, the Court 
found that result to be a logical incident of the created 

right of contribution and no provision expressly stating 
that effect was necessary. Implicit in Young's 
construction of the CNA was the recognition that a 
defendant who settles and is dismissed from the action 
remains a "party" for the purpose of determining the 
non-settling defendant's percentage of fault. Applying 
Young, the Appellate Division reached a similar 
conclusion in Kranz v. Schuss, in which the plaintiffs 
initiated two lawsuits seeking damages for the same 
harm, one in New Jersey and the other in New York. 
447 N.J. Super. 168, 171-72, 146 A.3d 647 (App. Div. 
2016). The plaintiffs settled with [***6]  the New York 
defendants. The Appellate Division focused on the 
similarity between the two state claims and whether any 
actual prejudice resulted to the non-settling defendants. 
Finding none, the court held that the "equitable result is 
to permit defendants to have any judgment that plaintiffs 
may secure against them reduced by the amount of fault 
a jury attributes to the New York defendants." Id. at 181-
82. (pp. 15-20) 

3. Here, for lack of jurisdiction, Dr. Diep has never been 
and may never be a party to this case within the 
definition of the CNA. Although plaintiffs could have 
maintained an action against Dr. Diep in New York, they 
chose not to pursue that course. In other cases, the 
plaintiffs' litigation strategies caused the defendants' 
inability to pursue contribution from potential joint 
tortfeasors. But here, defendants are unable to make 
any such allegation. This matter is similarly devoid of 
any evidence of prejudice to the defendants. 
Defendants mistakenly rely on Kranz, focusing solely on 
the jurisdictional bar, while ignoring a critical factual 
difference: the existence of a settlement. In Kranz, as in 
Young, there was a settlement in place, whereas here, 
there is none between plaintiffs and Dr. [***7]  Diep; a 
point of contrast between this case and Kranz that the 
Court finds dispositive. Dr. Diep, as a non-party alleged 
tortfeasor who is outside the jurisdictional arm of New 
Jersey courts, is not a "party" subject to allocation by the 
jury pursuant to the CNA. (pp. 20-22) 

4. The same is not true, however, under the JTCL. 
Accordingly, if a judgment is rendered in this matter 
against defendants, they may pursue any available 
contribution claims in a jurisdiction relevant to any 
additional alleged tortfeasors. The Court takes no 
position on the merits of any such potential litigation. To 
the extent that the Appellate Division's decision found 
that Dr. Diep could not be a joint tortfeasor under the 
JTCL, the Court modifies that judgment. (pp. 22-23) 

5. The Court also notes that it does not concur in the 
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Appellate Division's conclusion that the model civil jury 
instruction on causation abates any unfairness that the 
lack of application of the CNA may impose on 
defendants. (p. 23) 

AFFIRMED AS MODIFIED and REMANDED to the trial 
court. 

Counsel: Michael R. Ricciardulli argued the cause for 
appellants (Ruprecht Hart Ricciardulli & Sherman, 
attorneys; Michael R. Ricciardulli, of counsel and on the 
briefs, and [***8]  Matthew E. Blackman, on the briefs). 

 
Dennis M. Donnelly argued the cause for respondents 
(The Donnelly Law Firm, attorneys; Dennis M. Donnelly, 
on the brief). 

 
Christina Vassiliou Harvey argued the cause for amicus 
curiae New Jersey Association for Justice (Lomurro 
Munson, attorneys; Christina Vassiliou Harvey, of 
counsel and on the brief). 

Judges: JUSTICE NORIEGA delivered the opinion of 
the Court. CHIEF JUSTICE RABNER and JUSTICES 
PATTERSON, WAINER APTER, and FASCIALE join in 
JUSTICE NORIEGA's opinion. JUSTICE PIERRE-
LOUIS did not participate. 

Opinion by: NORIEGA 

Opinion 
 
 

 [**1222]   [*149]  JUSTICE NORIEGA delivered the 
opinion of the Court. 

HN1[ ] In civil actions, the Comparative Negligence 
Act (CNA), N.J.S.A. 2A:15-5.1 to -5.8, and the Joint 
Tortfeasors Contribution Law (JTCL), N.J.S.A. 2A:53A-1 
to -5,  [*150]  provide for allocations of fault against, or 
contributions from, individuals and entities; in some 
cases, these statutes provide for allocations against, or 
contributions from, individuals and entities who are not a 
part of the case when the jury renders its verdict. This 
medical malpractice action presents an issue of first 
impression: whether a jury may allocate fault to an out-
of-state alleged tortfeasor who is not  [**1223]  subject 
to personal jurisdiction in New Jersey. 

In this case, after the death of Crystal Walcott Spill, her 
estate and beneficiaries (plaintiffs) brought [***9]  a 
wrongful death suit against doctors who treated Spill. 

Defendants, Dr. Steven Paganessi and his medical 
practice, Anesthesia and Pain Management Group, 
moved for an allocation of fault against Dr. Jenny Diep, 
an out-of-state doctor who treated Spill and whose 
actions they allege contributed to her death. The trial 
court found no precedent to permit such an allocation 
and denied defendants' motion seeking to include the 
out-of-state doctor on the verdict form. The Appellate 
Division agreed, holding that an out-of-state individual 
over whom a New Jersey court does not have personal 
jurisdiction, such as Dr. Diep, is neither a party nor a 
tortfeasor, and there should not be an allocation as to 
such an individual. 

We agree with the Appellate Division's conclusion in 
part. An individual outside the reach of New Jersey's 
jurisdiction is not a party within the definition of the CNA 
for purposes of allocation. But that individual may be a 
joint tortfeasor for purposes of seeking contribution 
under the JTCL. We therefore affirm the judgment of the 
Appellate Division, as modified, and remand the matter 
to the trial court. 

I. 

A. 

We rely on the following relevant facts, taken from the 
motion to [***10]  dismiss record and the parties' 
briefing. 

 [*151]  Plaintiffs allege that defendants negligently 
sedated and performed surgery on Spill without first 
sufficiently examining her medical history, thereby 
causing her death. 

At the time of her surgery, Spill suffered from lupus and 
was under the care of Jenny T. Diep, M.D., a 
rheumatologist based in New York. Spill also received 
unrelated care from Jacob E. Markovitz, M.D., a 
gynecologist based in New Jersey. Dr. Markovitz 
recommended Spill undergo a colonoscopy and 
discovered in the results the presence of low-grade 
squamous intraepithelial lesions. He therefore 
suggested that Spill undergo a loop electrosurgical 
excision procedure (LEEP) to remove the abnormal 
tissue. Spill scheduled the LEEP for February 16, 2018. 

Before the procedure, Spill had a routine appointment 
with Dr. Diep, which included laboratory testing. 
Laboratory tests revealed elevated creatinine levels and 
high blood pressure. In response, Dr. Diep doubled 
Spill's daily dosage of a blood pressure medication, 
Lisinopril, and recommended that Spill see a 
nephrologist. 
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On February 15, 2018 -- one day before her scheduled 
LEEP -- Spill had an initial visit with Holly M. Koncicki, 
M.D., [***11]  a nephrologist based in New York. Dr. 
Koncicki performed additional laboratory tests but did 
not receive the results or have an opportunity to discuss 
those results with Dr. Diep before Spill's LEEP. Dr. 
Markovitz performed the LEEP on February 16, 2018, at 
Hudson Crossing Surgery Center; Steven A. Paganessi, 
M.D., was the attending anesthesiologist. During the 
procedure, Spill suffered a significant cardiac event. The 
doctors intubated her, placed her on a ventilator, and 
transferred her to Englewood Women's Health, where 
she died later that day. On February 17, 2018, Dr. 
Koncicki's records indicated that Spill's laboratory test 
results -- which revealed critically elevated creatinine 
and potassium levels -- had been available on the 
evening of her death. 

Plaintiffs filed suit and named as defendants, among 
others, Dr. Markovitz,  [**1224]  Englewood Women's 
Health, Hudson Crossing Surgery Center, Dr. 
Paganessi, Anesthesia and Pain Management  [*152]  
Group (APMG), and Dr. Koncicki.1 They alleged that the 
doctors negligently proceeded with the LEEP without 
waiting for the laboratory results from Dr. Koncicki. 
Plaintiffs did not name Dr. Diep as a co-defendant and 
have never attempted to assert claims against [***12]  
her in this action or any other suit. 

Dr. Paganessi and APMG (collectively, defendants) 
served an expert report from a rheumatologist, Edward 
Ewald, M.D., who opined that Dr. Diep was negligent in 
her care of Spill. The report alleged that the increased 
dosage of Lisinopril that Dr. Diep ordered was the most 
likely cause of Spill's increased potassium level, which 
caused her death. Plaintiffs moved to bar Dr. Ewald's 
testimony. Defendants cross-moved for an order 
permitting them to pursue an allocation of fault against 
Dr. Diep at trial. Defendants argued that the CNA and 
the JTCL permitted an allocation of fault to Dr. Diep. 
The trial court entered an order requiring defendants to 
file a third-party complaint naming Dr. Diep if they 
sought an allocation of responsibility or fault as to her. 
Defendants subsequently filed a third-party complaint 
against both Dr. Diep and her practice, as third-party 
defendants. 

Dr. Diep moved to dismiss defendants' third-party 
complaint for lack of personal jurisdiction. Dr. Diep 

 
1 Shortly after the case was filed, the trial court granted Dr. 
Koncicki's unopposed motion for summary judgment and 
dismissed the claims against her with prejudice. 

resided and practiced exclusively in New York. She had 
never treated or seen patients in New Jersey. 
Defendants filed a cross-motion seeking leave to pursue 
an allocation of [***13]  fault against Dr. Diep at trial. No 
party disputed that New Jersey courts lacked jurisdiction 
over Dr. Diep. 

Accordingly, the trial court granted Dr. Diep's motion to 
dismiss. The court denied defendants' cross-motion, 
citing a lack of precedential authority to support 
defendants' theory that Dr. Diep -- a non-party alleged 
joint tortfeasor over whom the court did not have 
personal jurisdiction -- should be included on a verdict 
form for apportionment of fault. 

 
 [*153]  B. 

The Appellate Division granted defendants' motion for 
leave to appeal2 and ultimately affirmed the trial court's 
judgment. 

The appellate court highlighted that the CNA's language 
explicitly requires that all persons and entities listed on 
the verdict form be parties to the suit. The court noted 
that, in contrast, the JTCL does not contain the word 
"party," but stressed that its definition of tortfeasors 
encompasses persons who could be "liable in tort" and 
who could have faced a "judgment" against them. 
Seeking to harmonize the CNA and the JTCL, the 
appellate court concluded that "our statutes are 
designed to enable the fair allocation of fault to the 
parties in the lawsuit, and generally to not apportion 
fault to non-parties." [***14]  The court determined that 
no published opinion extended apportionment to a 
person beyond the state courts' jurisdiction and affirmed 
the decision of the motion judge. Lastly, the appellate 
court noted that the model jury instruction regarding 
proximate cause may cure some of the unfairness that 
defendants alleged by not being permitted to  [**1225]  
apportion fault to Dr. Diep on the verdict form. 

C. 

We granted defendants' motion for leave to appeal. 257 
N.J. 11, 311 A.3d 979 (2024). We also granted the 
motion of the New Jersey Association for Justice (NJAJ) 
to appear as amicus curiae. 

II. 

 
2 Co-defendants Dr. Markovitz and Englewood Women's 
Health joined in defendants' arguments before the Appellate 
Division but are not participating in this appeal. 
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A. 

Defendants Paganessi and APMG urge this Court to 
reverse the Appellate Division's judgment. They argue 
that the lack of jurisdiction over Dr. Diep should not 
deprive them of their right to the  [*154]  jury's 
apportionment of fault as to her responsibility for harm 
to plaintiffs. Defendants insist that Dr. Diep's absence 
from the verdict sheet will lead to an unjust imposition of 
liability because all responsible tortfeasors will not be 
included in the jury's apportionment of fault. 

Additionally, defendants challenge the Appellate 
Division's determination that the model civil jury 
instructions on causation may abate any unfairness 
stemming from omitting [***15]  Dr. Diep from the 
verdict sheet. Instead, defendants argue that the 
"substantial factor" test is not a substitute for allocation 
that may reduce plaintiffs' recovery but, where available, 
is a mechanism to avoid liability entirely. 

B. 

Citing N.J.S.A. 2A:15-5.2(a)(2), plaintiffs contend that 
the plain language of the CNA forbids apportionment of 
fault to Dr. Diep and maintain that there is no legislative 
principle or caselaw to support defendants' request. 
Moreover, plaintiffs argue that defendants' interpretation 
of the JTCL is misplaced, because the CNA is the only 
New Jersey statute addressing jury allocation of 
comparative fault percentages among multiple parties. 
Plaintiffs contend that defendants' allegation that Dr. 
Diep is at fault should be determined in a traditional 
contribution-after-judgment claim, rather than an "empty 
chair" defense and juror apportionment, which the CNA 
does not permit. 

C. 

NJAJ argues that the term "party" in the plain language 
of the CNA does not permit apportionment in this 
circumstance but that the JTCL provides defendants the 
right to seek contribution from a joint tortfeasor, in a 
separate action pursued in the proper jurisdiction, 
mitigating any unfairness to them. NJAJ further [***16]  
argues that the equities weigh in favor of precluding 
defendants from seeking apportionment for Dr. Diep 
because defendants  [*155]  would have the right to file 
a contribution action in New York upon the imposition of 
judgment in New Jersey. 

III. 

A. 

All parties agree that the trial court lacked personal 

jurisdiction over Dr. Diep in this matter, and no party 
contests the dismissal of defendants' third-party 
complaint. The parties' only dispute pertains to the 
Appellate Division's affirmation of the trial court's legal 
determination that it did not possess the authority to 
permit the jury to allocate fault or negligence to an out-
of-state non-party over whom New Jersey cannot assert 
personal jurisdiction. The case thus involves only 
questions of law. 

HN2[ ] Claims for contribution and allocation of fault to 
joint tortfeasors fall within the statutory schemes 
prescribed by the CNA and the JTCL. See Mejia Quest 
 [**1226]  Diagnostics, Inc., 241 N.J. 360, 371, 228 A.3d 
456 (2020). In construing a statute, our review is de 
novo. Maison v. N.J. Transit Corp., 245 N.J. 270, 286, 
245 A.3d 536 (2021). "We therefore owe no deference 
to the interpretive analysis of either the trial court or 
Appellate Division, unless we are persuaded by the 
reasoning of those courts." Ibid. (quoting Est. of Narleski 
v. Gomes, 244 N.J. 199, 213, 237 A.3d 933 (2020)). 
When interpreting "statutes relating to the same subject 
matter, we must [***17]  strive to harmonize them." Burt 
v. W. Jersey Health Sys., 339 N.J. Super. 296, 304, 771 
A.2d 683 (App. Div. 2001) (citing In re Return of 
Weapons to J.W.D., 149 N.J. 108, 115, 693 A.2d 92 
(1997)). Thus, "[s]tatutes in pari materia are to be 
construed together when helpful in resolving doubts or 
uncertainties and the ascertainment of legislative intent." 
J.W.D., 149 N.J. at 115 (quoting State v. Green, 62 N.J. 
547, 554-55, 303 A.2d 312 (1973)). Statutory 
construction principles dictate that we determine the 
Legislature's intent by first considering the statute's plain 
language. Town of Kearny v. Brandt, 214 N.J. 76, 98, 67 
A.3d 601 (2013). 

 [*156]  We therefore turn to the language of the CNA 
and the JTCL. 

B. 

HN3[ ] "The [CNA] and the [JTCL] comprise the 
statutory framework for the allocation of fault when 
multiple parties are alleged to have contributed to the 
plaintiff's harm." Id. at 96. Together, those statutes 
relieve the harshness of the former bar to recovery 
pursuant to the common-law principle of contributory 
negligence. See Glassman v. Friedel, 249 N.J. 199, 
218-20, 265 A.3d 84 (2021). Under this framework, a 
plaintiff may recover even when adjudicated to be 
negligent to some degree, "if such negligence was not 
greater than the negligence of the person against whom 
recovery is sought or was not greater than the combined 
negligence of the persons against whom recovery is 
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sought." N.J.S.A 2A:15-5.1. With exceptions set forth in 
the statute, each tortfeasor will be responsible for only 
those damages attributed to their adjudicated 
percentage of fault. See Burt, 339 N.J. Super. at 304. 

HN4[ ] Under the CNA, [***18]  all negligence actions 
"in which the question of liability is in dispute" require 
the trier of fact to make the following findings: 

(1) The amount of damages which would be 
recoverable by the injured party regardless of any 
consideration of negligence or fault, that is, the full 
value of the injured party's damages. 
(2) The extent, in the form of a percentage, of each 
party's negligence or fault. The percentage of 
negligence or fault of each party shall be based on 
100% and the total of all percentages of negligence 
or fault of all the parties to a suit shall be 100%. 

[N.J.S.A. 2A:15-5.2(a).] 

HN5[ ] Pursuant to subsection 5.2(a)(2), the factfinder 
may assess, allocate, or apportion negligence or fault to 
a party. Once an allocation has been made, N.J.S.A. 
2A:15-5.3 governs how the recovery of damages may 
be allocated among the parties. If the factfinder 
assesses a negligent party's fault "at sixty percent or 
more, the plaintiff may recover the full amount of the 
awarded damages from that" party alone; if the 
factfinder allocates less  [*157]  than sixty percent of 
fault to that negligent party, "the plaintiff may recover 
from that [party] only the percentage of the damages 
assessed." Town of Kearny, 214 N.J. at 97 (citing 
N.J.S.A. 2A:15-5.3(c)). The statute makes no mention of 
non-parties. See Brodsky v. Grinnell Haulers, Inc., 181 
N.J. 102, 114, 853 A.2d 940 (2004)  [**1227]  (quoting 
Blazovic v. Andrich, 124 N.J. 90, 107, 590 A.2d 222 
(1991)) ("The [***19]  guiding principle of our State's 
comparative fault system has been the distribution of 
loss 'in proportion to the respective faults of the parties 
causing that loss.'"). 

HN6[ ] The JTCL plays a complementary role to the 
CNA and "affords contribution rights to joint tortfeasors." 
Liberty Ins. Corp. v. Techdan, LLC, 253 N.J. 87, 104, 
289 A.3d 429 (2023). The statute defines "joint 
tortfeasors" as "two or more persons jointly or severally 
liable in tort for the same injury to person or property, 
whether or not judgment has been recovered against all 
or some of them." N.J.S.A. 2A:53A-1 (emphasis added). 

HN7[ ] Under the statute, when a person suffering an 
injury or damages recovers a money judgment from one 
or more tortfeasors, a joint tortfeasor who pays a 
judgment in whole or in part "shall be entitled to recover 

contribution from the other joint tortfeasor or joint 
tortfeasors for the excess so paid over his pro rata 
share." N.J.S.A. 2A:53A-3. The JTCL "was enacted to 
promote the fair sharing of the burden of judgment by 
joint tortfeasors and to prevent a plaintiff from arbitrarily 
selecting [a] victim." Town of Kearny, 214 N.J. at 97 
(quoting Holloway v. State, 125 N.J. 386, 400-01, 593 
A.2d 716 (1991)). Our courts have previously held that 
"[t]he procedural status of a . . . joint tortfeasor . . . 
should not affect the substantive right of contribution." 
Mejia, 241 N.J. at 372-73 (quoting Holloway, 125 N.J. at 
402). This Court's interpretation [***20]  of the JTCL 
establishes that if a 

plaintiff chooses to sue only one joint tortfeasor and 
that joint tortfeasor is consequently compelled to 
bring his own contribution action against other 
tortfeasors, he should in the contribution action be 
both entitled to and burdened by the same 
contribution consequences which would have 
obtained had plaintiff himself sued both tortfeasors. 

 [*158]  [Ibid. (quoting Holloway, 125 N.J. at 402).] 

HN8[ ] The language of the CNA and the JTCL thus 
differs in important respects: the CNA allows allocation 
of fault during a trial only to a "party" or "parties," 
N.J.S.A. 2A:15-5.2(a), whereas the JTCL allows "joint 
tortfeasors" to seek contribution after a trial from other 
"persons" alleged to be "liable in tort for the same 
injury," N.J.S.A. 2A:53A-1, -3. We have stressed that 
application of the CNA and the JTCL should effectuate 
New Jersey's aim of apportioning damages fairly among 
plaintiffs, defendants, and joint tortfeasors. See Jones v. 
Morey's Pier, Inc., 230 N.J. 142, 160, 165 A.3d 769 
(2017) (quoting Holloway, 125 N.J. at 402). 

C. 

Previous cases have considered legal questions not 
addressed within the four corners of the CNA and the 
JTCL. Although we have never confronted the precise 
issue raised in this matter, both this Court and the 
Appellate Division have considered whether allocation 
of fault is permissible when an [***21]  alleged tortfeasor 
is absent, dismissed, or barred from the litigation in a 
variety of circumstances. 

In Ramos v. Browning Ferris Industries of South Jersey, 
Inc., for example, this Court considered whether a third-
party tortfeasor could seek recovery from an employer 
who had been dismissed from the case as immune to 
suit under the Workers' Compensation Act (WCA). 103 
N.J. 177, 180-84, 510 A.2d 1152 (1986). We concluded 
that the WCA's immunization of the employer from 
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negligence suits essentially "remove[d] the employer 
from the operation of the [JTCL]" and that, as a 
 [**1228]  result, "a third-party tortfeasor may not obtain 
contribution from an employer, no matter what may be 
the comparative negligence of the third party and the 
employer." Id. at 184. We further determined that the 
CNA did not "permit jurors to evaluate the percentage of 
negligence attributable to an absent employer" because 
New Jersey's statute is "restricted to parties to the 
action." Id. at 193-94. In other words, because no 
 [*159]  liability could attach to the employer under the 
WCA, the employer could not be a joint tortfeasor and 
was therefore "not subject to contribution liability under 
the [CNA]." Id. at 194. 

HN9[ ] In so holding, we recognized that imposing 
liability for the employee's injuries solely upon [***22]  
third-party tortfeasors may create "occasional inequities" 
but stressed that we "defer to the balance of interests as 
struck by the Legislature" in developing the exclusive 
remedies of the WCA, even in light of the potentially 
competing interest behind the CNA and the JTCL. Id. at 
184-88. 

In other cases, New Jersey courts have found that it 
would be inequitable to preclude the allocation of fault -- 
even when the actual contribution was not possible -- 
because an omission by the plaintiff, whether 
inadvertent or strategic, deprived the defendant of the 
opportunity to bring third-party claims. See, e.g., Burt, 
339 N.J. Super. at 301-02, 304-05 (holding that the 
remaining defendants were entitled to an allocation of 
fault against the defendants that were dismissed due to 
the plaintiff's failure to timely file the notice required by 
the Affidavit of Merit Act because to hold otherwise 
would "deny [the defendants] the protection afforded 
under the [CNA]" "through no fault of their own"); Town 
of Kearny, 214 N.J. at 82, 103-04 (holding that the 
remaining defendants were entitled to an allocation of 
fault against the defendants that were dismissed by 
virtue of the statute of repose because the plaintiff failed 
to timely sue the dismissed defendants and that such a 
result would [***23]  "promote[] fair allocation of 
responsibility and avoid[] creating an incentive for a 
plaintiff to strategically target only one of a range of 
culpable defendants"); Morey's Pier, 230 N.J. at 148-50, 
165 (allowing the defendants to pursue allocation 
against a public entity -- even though it was too late for 
them to file a cross-claim against that entity under the 
Tort Claims Act -- because the plaintiffs caused the 
delay by first filing their action in an improper forum and 
"the equities thus weigh[ed] against plaintiffs"). Those 
cases show that courts have considered the reasons for 

 [*160]  which a potential defendant cannot be a "party" 
to the litigation under the CNA. 

Other cases have likewise turned on fact-specific 
determinations. In Bencivenga v. J.J.A.M.M., Inc., for 
example, the Appellate Division rejected a defendant's 
request for allocation of fault against a fictitious 
defendant because, even though it is a plaintiff's 
responsibility under Rule 4:26-4 to identify all 
defendants by name prior to the entry of judgment, the 
defendant seeking allocation in that case was in the 
best position and had the best opportunity to identify the 
unknown defendant but "chose to ignore that knowledge 
and not identify him." 258 N.J. Super. 399, 406-10, 609 
A.2d 1299 (App. Div. 1992). By contrast, in Brodsky, 
we [***24]  found that the jury should be permitted to 
allocate fault to a defendant who had been dismissed 
from the case following a discharge in bankruptcy. 181 
N.J. at 115-16. We rejected the plaintiffs' argument that 
the dismissed defendant was no longer a "party" to 
whom fault could be allocated under the CNA because 
there was no basis to distinguish the dismissed 
defendant from  [**1229]  defendants in other cases that 
proved to be insolvent after a verdict was handed in. Id. 
at 108, 115-16. 

In Young v. Latta, this Court considered whether the 
CNA permitted a jury to allocate fault to a settling 
physician when the non-settling physician proceeded to 
trial in a medical malpractice lawsuit. 123 N.J. 584, 585-
86, 589 A.2d 1020 (1991). The case hinged on whether 
a cross-claim for contribution was a prerequisite to 
seeking a credit for the settled amount. HN10[ ] We 
held that cross-claims should not be required for an 
allocation to a settling defendant as long as the non-
settling defendant provides the plaintiff with fair and 
timely notice that it intends to assert the liability of the 
settling defendant. Id. at 596-97. Although we 
recognized that the language of the CNA itself did not 
provide for apportionment of fault to settling tortfeasors, 
"[w]e found that result to be 'a logical incident of 
the [***25]  created right of contribution and no provision 
expressly stating that effect was  [*161]  necessary.'" 
Brodsky, 181 N.J. at 113 (quoting Young, 123 N.J. at 
591). HN11[ ] "Implicit in our construction of the [CNA] 
in Young was our recognition that a defendant who 
settles and is dismissed from the action remains a 
'party' to the case for the purpose of determining the 
non-settling defendant's percentage of fault." Ibid. 

Applying Young, the Appellate Division reached a 
similar conclusion in Kranz v. Schuss, 447 N.J. Super. 
168, 146 A.3d 647 (App. Div. 2016). In Kranz, the 
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plaintiffs initiated two medical malpractice lawsuits, one 
in New Jersey and the other in New York, seeking 
damages for the same harm. Id. at 171-72. The plaintiffs 
settled with the New York defendants for $2 million, and 
the New Jersey defendants claimed they were entitled 
to a pro tanto credit in that amount against any 
judgment returned in favor of the plaintiffs. Id. at 173. 
The motion judge granted the credit. Id. at 171. The 
plaintiffs argued on appeal that the defendants should 
receive "a credit based only upon an allocation of fault 
to the New York defendants." Id. at 175. The Appellate 
Division agreed, finding the $2 million credit would 
constitute "an undeserved windfall for defendants." Id. at 
181. The Appellate Division focused on the similarity 
between the two state claims and whether any [***26]  
actual prejudice resulted to the non-settling defendants. 
Finding none, the court concluded that the "equitable 
result is to permit defendants to have any judgment that 
plaintiffs may secure against them reduced by the 
amount of fault a jury attributes to the New York 
defendants." Id. at 181-82. 

IV. 

Against that backdrop, we consider whether permitting 
an allocation of fault against Dr. Diep -- a non-party 
alleged joint tortfeasor over whom the court does not 
have personal jurisdiction -- would be consistent with 
the CNA under the circumstances of this case. 

 [*162]  Dr. Diep has never been and may never be a 
party to this case within the definition of the CNA. She is 
not subject to personal jurisdiction in this state; she has 
no contacts to this state; and none of the underlying 
conduct in which she was involved is alleged to have 
occurred within this state. There are no circumstances 
in which a court in New Jersey could exercise 
jurisdiction over her on this record. 

Next, Dr. Diep's exclusion from the lawsuit in New 
Jersey -- i.e., the reason she is a non-party -- is not the 
result of any act, or failure to act by plaintiffs. Although 
plaintiffs could have maintained an action against Dr. 
Diep in New York, [***27]  they chose not to pursue that 
course. In other cases, the plaintiffs' litigation strategies 
caused  [**1230]  the defendants' inability to pursue 
contribution from potential joint tortfeasors. But here, 
defendants are unable to make any such allegation. 
This matter is similarly devoid of any evidence of 
prejudice to the defendants. 

Instead, defendants mistakenly rely on Kranz, focusing 
solely on the jurisdictional bar, while ignoring a critical 
factual difference: the existence of a settlement. In 

Kranz, as in Young, there was a settlement in place, 
whereas here, there is none between plaintiffs and Dr. 
Diep; a point of contrast between this case and Kranz 
that we find dispositive.3 

We therefore hold that Dr. Diep, as a non-party alleged 
tortfeasor who is outside the jurisdictional arm of our 
courts, is not a "party" subject to allocation by the jury 
pursuant to the CNA. 

 [*163]  The same is not true, however, under the JTCL. 
Prohibiting apportionment of fault to Dr. Diep as a non-
party is not inconsistent with defendants' allegation that 
she may be a joint tortfeasor. See Bencivenga, 258 N.J. 
Super. at 406-10. HN12[ ] While the CNA only allows 
allocation of fault between a "party" or "parties" to a suit, 
N.J.S.A. 2A:15-5.2(a), the JTCL allows any "joint 
tortfeasor" to seek [***28]  contribution from any other 
"persons" alleged to be "jointly or severally liable in tort 
for the same injury," N.J.S.A. 2A:53A-1, -3. Defendants 
allege that Dr. Diep is a joint tortfeasor. Accordingly, if a 
judgment is rendered in this matter against defendants, 
they may pursue any available contribution claims in a 
jurisdiction relevant to any additional alleged tortfeasors. 
Our decision today takes no position on the merits of 
any such potential litigation.4 

The judgment of the Appellate Division is affirmed. To 
the extent that the court's decision found that Dr. Diep 
could not be a joint tortfeasor under the JTCL, we 
modify that judgment and determine that she may be a 
joint tortfeasor for purposes of defendants' ability to 
seek contribution in an appropriate jurisdiction. 

 

3 The Appellate Division in Kranz was confronted with the 
defendant's request for a $2 million pro tanto credit against 
any judgment the plaintiff might obtain. 447 N.J. Super. at 173. 
The appellate court rejected the defendant's public policy 
argument that the pro tanto credit permitted under New York 
law should apply equally in New Jersey, instead finding that 
the interplay between the CNA and JTCL was "evidence of 
New Jersey's public policy, and granting defendants a pro 
tanto credit is contrary to that policy." Id. at 177; compare N.Y. 
Gen. Oblig. Law § 15-108 (2025), with N.J.S.A. § 2A:53A-3. 

4 New York actions for contribution may be pursued pursuant 
to N.Y. C.P.L.R. § 1401-03, and the statute of limitations on 
any such action begins to run upon a judgment being entered 
against defendants, which has not yet occurred. Therefore, 
should defendants face any judgment in this matter, they are 
within their rights to seek contribution pursuant to New Jersey 
law, see Padula v. Lilarn Prop. Corp., 84 N.Y.2d 519, 644 
N.E.2d 1001, 1002, 620 N.Y.S.2d 310 (N.Y. 1994), in a New 
York court with proper jurisdiction over Dr. Diep. 
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As a final matter, we note that we do not concur in the 
Appellate Division's conclusion that the model civil jury 
instruction on causation, specifically the substantial 
factor test, abates any unfairness that the lack of 
application of the CNA may impose on defendants. The 
substantial factor argument that defendants may raise at 
trial does not obviate the need for allocation of fault to 
reduce a plaintiff's recovery to the percentage [***29]  of 
damages directly  [*164]  attributable to their own 
negligence, to the extent that the CNA permits such 
allocation. 

V. 

The judgment of the Appellate Division is affirmed, as 
modified. 

 [**1231]  CHIEF JUSTICE RABNER and JUSTICES 
PATTERSON, WAINER APTER, and FASCIALE join in 
JUSTICE NORIEGA's opinion. JUSTICE PIERRE-
LOUIS did not participate. 
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Synopsis

Synopsis

Background: Former managing member of limited liability
companies (LLCs) whose members had been involved in
private arbitration over decision to remove managing member
from his position filed complaint against the members,
alleging that, despite arbitrator's award to the contrary, he
was entitled to damages for the loss of future distributions
of “carried interest.” Members moved to confirm the awards.
After a remand to the arbitrator, the Superior Court,
Chancery Division, Bergen County, Edward A. Jerejian, J.,
2021 WL 12144276, entered order confirming the awards
and dismissed the complaint. Former managing member
took separate appeals. After consolidating the appeals, the
Superior Court, Appellate Division, 2023 WL 5163391,
modified the award and reversed. Members petitioned for
certification.

Holdings: The Supreme Court, Patterson, J., held that:

[1] the parties did submit to the arbitrator the issue of
whether the former managing member was entitled to future
distributions of “carried interest,” and

[2] even if that issue was not submitted to the arbitrator, the
award could not be corrected without affecting the merits of
the decision upon the claims submitted.

Judgment of Appellate Division reversed; decision of
Chancery Division reinstated.

Procedural Posture(s): On Appeal; Application to Vacate
Arbitration Award; Motion to Confirm Arbitration Award.

West Headnotes (6)

[1] Alternative Dispute
Resolution Arbitrators' fraud or
misconduct in general

A private sector arbitration award should not
be vacated absent fraud, corruption, or similar
wrongdoing on the part of the arbitrators. N.J.
Stat. Ann. § 2A:23B-23(a).

[2] Alternative Dispute Resolution Error of
judgment or mistake of law

Alternative Dispute Resolution Mistake
of fact and miscalculation

A private sector arbitration award may not be
vacated or modified simply because a court
disagrees with the arbitrator's interpretation
of the law or view of the facts; unless the
New Jersey Arbitration Act's (NJAA) specific
requirements for vacating or modifying an award
are met, the award must be confirmed. N.J. Stat.
Ann. § 2A:23B-22.

1 Case that cites this headnote

[3] Amicus Curiae Powers, functions, and
proceedings

When reviewing whether a private sector
arbitrator made an award on an unsubmitted
claim, the Supreme Court would not consider
argument by amicus curiae that there was a
presumption that an arbitrator had acted within
the scope of his or her authority when the
award could be rationally derived from either the
parties’ arbitration agreement or submissions; a
party did not raise such an argument. N.J. Stat.
Ann. § 2A:23B-24(a)(2).

1 Case that cites this headnote
More cases on this issue

[4] Alternative Dispute Resolution Actions
exceeding arbitrator's authority
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Parties in dispute concerning removal of limited
liability companies' (LLCs) managing member
from his position submitted to arbitrator issue
of whether managing member was entitled
to future distributions of “carried interest,”
and thus arbitrator did not act outside his
authority when ruling that managing member
was not entitled to distributions; parties
disputed from arbitration's inception whether
managing member was entitled to receive future
compensation as member, managing member
testified on direct examination about estimated
value of his “carried interest,” and question of
“carried interest” was raised again in parties’
post-hearing written submissions. N.J. Stat. Ann.
§ 2A:23B-24(a)(2).

More cases on this issue

[5] Alternative Dispute
Resolution Modification

Even if parties in dispute concerning removal
of limited liability companies' (LLCs) managing
member from his position had not submitted to
arbitrator issue of whether managing member
was entitled to future distributions of “carried
interest,” the award, insofar as it improperly
denied managing member's claim for “carried
interest,” could not be corrected without
affecting the merits of the decision upon the
claims submitted, and thus award could not
be modified under New Jersey Arbitration Act
(NJAA) on unsubmitted-claim ground; arbitrator
intended to grant a “business divorce,” and
correcting the award would require the parties
to maintain a business relationship that the
arbitrator deemed “toxic” as long as any of the
LLCs survived. N.J. Stat. Ann. § 2A:23B-24(a)
(2).

1 Case that cites this headnote
More cases on this issue

[6] Alternative Dispute Resolution Scope
and Standards of Review

Alternative Dispute Resolution Questions
of law or fact

Appellate court's task under New Jersey
Arbitration Act (NJAA) is not to determine
whether arbitrators commit errors of law or
errors of fact, but to decide whether arbitrators
were honest and whether they stayed within
bounds of arbitration agreement. N.J. Stat. Ann.
§§ 2A:23B-22, 2A:23B-23(a), 2A:23B-24(a).

**715  On certification to the Superior Court, Appellate
Division.

Attorneys and Law Firms

Howard W. Schub argued the cause for appellants (Nelson
Mullins Riley & Scarborough, and Shapiro, Croland, Reiser,
Apfel & Di Iorio, attorneys; Howard W. Schub and Stuart
Reiser, Hackensack, on the briefs).

Christopher Nucifora, Hackensack, argued the cause for
respondent (Kaufman Dolowich, attorneys; Christopher
Nucifora, Erik E. Sardiña, and Edward P. Abbott,
Hackensack, on the briefs).

Alex R. Daniel argued the cause for amicus curiae New Jersey
Civil Justice Institute (The New Jersey Civil Justice Institute,
attorneys; Anthony M. Anastasio, of counsel, and Alex R.
Daniel, of counsel and on the brief).

Robert E. Margulies, Jersey City, submitted a brief
on behalf of amicus curiae Committee for Dispute
Resolution (Schumann Hanlon Margulies, attorneys; Robert
E. Margulies, on the brief).

Opinion

JUSTICE PATTERSON delivered the opinion of the Court.

*234  When it enacted the New Jersey Arbitration Act
(NJAA), N.J.S.A. 2A:23B-1 to -36, the Legislature mandated
that a court confirm a private sector arbitration award
unless that court modifies, corrects, or vacates the award in
accordance with **716  the statute. N.J.S.A. 2A:23B-22.
The NJAA identifies three circumstances in which a court
may modify an arbitration award, one of which applies when
“the arbitrator made an award on a claim not submitted
to the arbitrator and the award may be corrected *235
without affecting the merits of the decision upon the claims
submitted.” Id. at -24(a). Absent a finding that one of the three
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statutory grounds is present, a court may not modify a private
sector arbitration award. Id. at -22.

The Legislature's constraints on appellate review of
arbitration awards parallel our case law, which authorizes
an order vacating a private sector arbitration award “only
for fraud, corruption, or similar wrongdoing on the part of
the arbitrators,” and permits modification of an award only
when the court finds the arbitrator has made one of the “very
specifically defined mistakes” identified in the NJAA. Tretina
Printing, Inc. v. Fitzpatrick & Assocs., Inc., 135 N.J. 349,
358, 640 A.2d 788 (1994) (quoting Perini Corp. v. Greate Bay
Hotel & Casino, Inc., 129 N.J. 479, 548-49, 610 A.2d 364
(1992) (Wilentz, C.J., concurring)). Judicial review of private
sector arbitration awards is thus strictly limited. See id. at 357,
640 A.2d 788.

This appeal arises from a dispute among members of several
limited liability companies that was arbitrated pursuant to the
parties’ agreement. In a series of awards, the arbitrator ruled
on numerous claims and counterclaims. He awarded $4.9
million to plaintiff Laurence Rappaport on various claims,
offset by an award on a claim asserted by a defendant for a net
award of approximately $3.8 million. The arbitrator did not
award Rappaport damages for the loss of future distributions
of carried interest.

Following the arbitrator's awards, Rappaport contended that
the question of carried interest had not been presented to the
arbitrator, and that the arbitrator had improperly ruled that
he was not entitled to such distributions. After remanding for
clarification that the arbitrator intended his awards to resolve
the issue of carried interest, the Chancery Division confirmed
the awards.

Rappaport appealed. The Appellate Division viewed the
record to demonstrate that the arbitrator, not the parties,
had raised the issue of carried interest in the arbitration.
It therefore modified the award pursuant to N.J.S.A.
2A:23B-24(a)(2). The appellate court reversed the Chancery
Division's judgment, and reinstated *236  Rappaport's
complaint seeking a declaration that he was entitled to future
distributions of carried interest.

We granted defendants’ petition for certification, and now
reverse the Appellate Division's judgment. It is undisputed
that Rappaport's claimed right to carried interest was an
arbitrable issue under the parties’ agreement; the issue is
whether the parties raised that issue before the arbitrator. We

disagree with the Appellate Division's conclusion that it was
the arbitrator, not the parties, who introduced the question
of carried interest in the arbitration. Rappaport discussed
the issue of carried interest in his direct examination, his
legal briefs, and the arbitration award he proposed to the
arbitrator. At several stages of the arbitration, defendants
disputed Rappaport's claim to carried interest and argued that
he was not entitled to future distributions. We do not view the
remedy of modification under N.J.S.A. 2A:23B-24(a)(2) to be
warranted in this case, and we do not consider the Appellate
Division's review of the arbitration award to conform to the
deferential standard governing judicial review of arbitration
awards.

Accordingly, we reverse the Appellate Division's judgment
and reinstate the **717  Chancery Division's decision
confirming the arbitration award.

I.

We summarize the portions of the factual record and the
procedural history that are directly relevant to the question
before us: whether the arbitrator decided a matter that was
not submitted for arbitration when he determined whether
Rappaport was entitled to carried interest.

A.

This appeal concerns five limited liability companies

collectively *237  known as the KABR entities. 1  Prior to
the dispute that gave rise to this appeal, Rappaport was a
managing member of the KABR entities and held various
managerial titles in those entities.

The members of each KABR entity entered into an operating
agreement which set forth their rights and obligations.
Each operating agreement contained an arbitration provision
stating in part that “[a]ny question, dispute, claim,
controversy, refusal to perform, or other issue of any nature
whatsoever” that “arises in connection with this Agreement
shall be finally resolved solely and exclusively” as provided
in New Jersey or Delaware Alternative Procedure for Dispute
Resolution statutes, “in lieu of all judicial, administrative, and
other remedies of any nature whatsoever.”

As a managing member, Rappaport was compensated by
distributions from management and development fees paid
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to the companies and distributions from investment fees paid
to the investment funds, and his law firm was paid for legal
services that he provided to the companies.

One form of compensation paid to members of the KABR
entities was carried interest, sometimes called “promote
interest” in the testimony before the arbitrator. Rappaport
defined carried interest as “[t]he share of any profits produced
by a partnership's investment, paid to the general partner as
compensation for managing the investment,” so that “[t]he
general partner's interest in the property is ‘carried’ with the
property until it is liquidated.” As defendant Adam Altman
explained to the arbitrator, carried interest “is the interest that
[KABR entity members] get after the investors have been paid
back a hundred percent of their money and their preferred
return.”

In 2019, each KABR entity, through resolutions adopted by
members of the entity holding two thirds of the interest in
that *238  entity, removed Rappaport from his managerial
positions. In the arbitration, defendants asserted that the
members of the KABR entities took that action as the
result of various acts of mismanagement and misconduct
by Rappaport. Rappaport denied defendants’ allegations and
contended that he was removed from his managerial positions
without cause. He asserted that in the wake of his removal
as a manager of the KABR entities, he was no longer paid
management fees, but he continued to receive distributions of
carried interest pending the resolution of the parties’ dispute.

B.

1.

Rappaport, individually and as a member of the KABR
entities, filed an action in the Chancery Division, naming
as defendants the members of the KABR entities. **718
Rappaport asserted claims for declaratory relief “to protect
Rappaport's rights and to compel [defendants] to permit
Rappaport's continued performance” under the KABR
entities’ operating agreements; minority member oppression
under the Revised Uniform Limited Liability Company Act
(RULLCA), N.J.S.A. 42:2C-1 to -94, seeking “a remedy
other than dissolution” under N.J.S.A. 42:2C-48(a)(5) and
(b); and various contract and tort claims. He sought
remedies including “[m]onetary damages in an amount to be
determined at trial,” interest, attorneys’ fees, costs and “[s]uch
other and further relief as the Court deems just and proper.”

Consistent with the operating agreements’ arbitration
provisions, the parties agreed to dismiss the complaint
without prejudice and “submit the claims in this matter
as well as any other claims that could be asserted in this
matter to arbitration.” In an arbitration agreement, they
memorialized their intention to “fully and finally resolve
their dispute related to the Claim and Counterclaim,” as
well as “related matters, including but not limited to,
any claims that could be asserted by any Party as part
of the *239  Claim or the Counterclaim or with respect
to the dissolution or disassociation of Rappaport from,
or Rappaport's employment with” the KABR entities, by
“submitting their claims and defenses to arbitration.” The
parties further agreed that

[t]he scope of the arbitration shall be confined to
adjudicating the Claim, Counterclaim, and related matters,
including but not limited to, Rappaport's request for
injunctive relief pursuant to his Order to Show Cause
for Preliminary Injunction Pursuant to Rule 4:52 (the
“Injunction Motion”), any claims that could be asserted
by any Party as part of the Claim or the Counterclaim
or with respect to the dissolution or disassociation of
Rappaport from, or Rappaport's employment with, the
KABR Management Companies.

....

The Arbitrator shall have no power to materially alter
or materially modify the terms and conditions of this
Agreement in any manner that materially prejudices the
rights of either Party. The Arbitrator shall decide what
constitutes a material modification. The Arbitrator shall
conduct the hearings in this arbitration, including, but not
limited to, the introduction of documents and testimony of
the Parties and the non-party witnesses, and shall provide
the Parties with a written and reasoned decision, which
shall constitute the arbitration award, which shall be final
and binding upon the Parties, except as provided in the
[NJAA].

The parties designated the Honorable James R. Zazzali
(Ret.) as the sole arbitrator. They agreed that the arbitrator
would apply the substantive laws of New Jersey and that
the arbitration would be “governed procedurally” by the
NJAA and the Commercial Arbitration Rules and Procedures
for Large, Complex Commercial Disputes of the American
Arbitration Association (AAA Rules). AAA Rule 47(a)
authorized the arbitrator to “grant any remedy or relief that
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the arbitrator deems just and equitable and within the scope
of the agreement of the parties, including, but not limited to,
specific performance of a contract.”

The parties filed claims in arbitration. Rappaport restated
the claims he had asserted in the Chancery Division,
including his claim for declaratory relief, and added claims
for age discrimination and indemnification. He sought
relief including “monetary damages in an amount to be
determined at trial.” Defendants countered that Rappaport
was terminated for cause as a **719  manager because he had
acted improperly and mismanaged the KABR entities. They
sought, among other remedies, “a declaration that Rappaport
has properly been or may be terminated from all of the
*240  KABR [e]ntities and is not entitled to any further

compensation,” and argued that Rappaport should only be
entitled to a redemption payment, not future profits from the
entities.

The arbitrator conducted hearings over fourteen days. He
considered the testimony of witnesses, written evidence,
certifications, and briefs addressing numerous issues
contested by the parties.

Among other claims, Rappaport contended that whether or
not he were to continue as a manager, he was entitled to
receive future compensation as a member of the KABR
entities. In a pre-hearing motion, Rappaport argued that
“[r]egardless of whether they manage the KABR [e]ntities,
any member is entitled to ‘receive the profits, los[s]es
and distributions from the [KABR entities] that he would
have received as a member.’ ” In his opening statement,
Rappaport's counsel urged the arbitrator to allow Rappaport
“immediately back in the company to discharge his duties
as a member and a manager,” among other relief, and to
award damages “including backpay [and] distributions of the
operating income.”

In his opening statement, defendants’ counsel characterized
the matter as “a business divorce” between “partners who
just don't want to be partners anymore,” and asked that
Rappaport's remedies be limited to a return of his capital and
amounts addressed in the operating agreements.

During Rappaport's direct examination on the first day
of testimony before the arbitrator, his counsel asked him
whether a particular section of one of the operating
agreements set forth a schedule relating to carried interest,

and Rappaport answered that it did. Rappaport's direct
examination continued:

Q. With respect to this litigation -- or, rather, this
arbitration, are you asserting any claims with respect to
your carried interest?

A. I'm asserting the fact that I am entitled to that and I am
fully vested in the carried interest.

Evidently referring to a portion of defendants’ counsel's
opening statement addressing Rappaport's claims for
damages in the arbitration, Rappaport's counsel inquired:

*241  Q. Do you remember [defendants’ counsel] going
through some numbers about the damages that you assert
in this case? Do you recall him speaking today about
that?

A. Yes.

Q. Do any of those numbers address your carried interest?

A. No, they do not address the carried interest.

Q. And what do you estimate your carried interest to be?

A. Last time that it was valued, which was I think 2018, the
total carried interest was somewhere in the $25 million
neighborhood. I'm not a hundred percent sure. There is
a document that I had at one time that Mike Dwyer at
KABR worked up for me for my financial statement.

Q. Okay. And that $25 million estimated number, that's
above and beyond the numbers that [defendants’
counsel] was discussing earlier?

A. Yes. That was discussing only the management --
the various management companies in reference to the
management-style income, not the carried interest.

**720  In his redirect examination, Rappaport was asked
whether carried interest was encompassed in the “profits and
losses” of the KABR entities, and he testified that it was.

In his closing argument, Rappaport's counsel enumerated the
categories of damages that Rappaport claimed. He then stated,

and also, your Honor, what -- there's
two things that have to happen, that
Mr. Rappaport is clearly entitled to.
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His carried interest, again, and if he
were to be deprived of that, that's
nearly 20 or more million dollars. And
that's going to be paid out in the future
as a right, and as the other partners
will have as well, and that's clearly
delineated.

In his post-hearing brief, Rappaport claimed $44,335,510
in compensatory damages, consisting of the value of his
ownership interest in the KABR entities, and lost income;
punitive damages; and attorneys’ fees. Citing his own
testimony about the value of his carried interest, Rappaport
argued that the $44,335,510 figure “does not include any
ownership interest for, or the value of, any carried interest
to which Rappaport is entitled as a member of the KABR
[e]ntities, should he fail to continue as a member.”

The proposed arbitration award that Rappaport submitted to
the arbitrator included two proposed findings that Rappaport
was entitled to carried interest. In one proposed arbitration
award, Rappaport urged the arbitrator to grant his motions
in limine; to *242  hold that he had a vested interest in
the KABR entities’ “present and future profits, losses, and
distributions”; and to rule that he was entitled to “the ‘carried
interest,’ ‘promote’ and ‘promote interest’ (synonymous
terms by the parties), which is paid by one of [the KABR
investment funds] to the corresponding [KABR entities] in
the proportional amount outlined in the ... corresponding
operating agreement for that particular [KABR entity].” In
a second proposed arbitration award, Rappaport requested
that the arbitrator declare that he was “entitled to receive the
profits, losses, and distributions of the [KABR entities] going
forward at the percentages outlined in the [KABR entities’]
Operating Agreements.”

In their post-hearing brief and proposed arbitration awards,
defendants asserted that Rappaport was entitled to nothing
more than the value of his capital accounts, and that the
arbitrator should not award him carried interest or other
categories of damages.

After the parties’ post-hearing submissions, the arbitrator
issued a first interim award. He noted that Rappaport sought
$69 million in damages and defendants sought $11 million
in damages. Among other determinations, the arbitrator ruled
that the operating agreements were enforceable, defendants
lacked cause for terminating Rappaport as a manager, and

defendants had breached the implied covenant of good
faith and fair dealing. The arbitrator declined to reinstate
Rappaport as a manager, however, determining that he should
not serve in any position in a KABR entity going forward
due to the “toxic” atmosphere in the KABR entities while he
remained there. Among other rulings, the arbitrator denied
Rappaport's claims for declaratory relief, which had included
a claim for a declaration that Rappaport was entitled to future
compensation under the operating agreements. The arbitrator
stated that in the exercise of his discretion, he denied “the
requested $25M in carried interest.”

The arbitrator awarded $4.9 million to Rappaport,
representing, among other categories of damages, “the
claimed interest of *243  $13,000 and ‘lost income’ of
$83,000.” **721  The arbitrator awarded $1,048,853 to
defendant Kenneth Pasternak on Pasternak's claim against
Rappaport and calculated the net award to be $3,851,147.
Finding that amount to represent “a just result,” the arbitrator
urged the parties “to put these events behind them and
continue on with their professional and personal lives.”

Defendants sought modification, clarification, and correction
of the interim award, raising issues that are not the subject
of this appeal. Rappaport sought modification of the award.
He argued that RULLCA barred New Jersey courts from
depriving him of the economic value of his interest as an
owner of the limited liability companies and that his right
to carried interest was unaffected by his termination, which
the arbitrator had deemed to be a termination without cause.
Rappaport contended that the arbitrator's decision that he
was not entitled to carried interest exceeded the parameters
of his authority and that the award should be modified. He
stated that he was “not looking for a number amount to
be placed on the carried interest at this point,” but “simply
seeking to clarify” that the arbitrator's interim award entitled
him “to his proportional share of the carried interest when it
becomes due in accordance with the Court's prior ruling and
the ‘enforceable’ Operating Agreements.”

In a second interim award, the arbitrator rejected Rappaport's
claim that he had acted beyond the scope of the arbitration
in ruling on the question of carried interest. The arbitrator
confirmed that he had considered and denied Rappaport's
“request for $25M in carried interest,” instead awarding
“$13,455, the total value of his capital account in KABR I
through IV.” He stated that even if he “had awarded carried
interest, the amount would be de minimis.” The arbitrator
later issued a third award, addressing a question that is not the
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subject of this appeal. In accordance with the three awards,
defendants paid Rappaport $3,851,147, subject to Rappaport's
reservation of rights. The arbitrator then issued a fourth
award requiring defendants to pay $190,000 in interest, and
defendants paid Rappaport that amount as well.

*244  2.

Rappaport filed a second complaint in the Chancery Division,
seeking, among other remedies, a declaration that he was
entitled to carried interest going forward because the
arbitrator did not state or hold that he was “not a member
or [wa]s dissociated as a member.” Defendants moved to
confirm the arbitration awards, contending that Rappaport
was not entitled to further compensation from the KABR
entities, and cross-moved to dismiss Rappaport's second
complaint. Rappaport then moved to confirm or in the
alternative to vacate and modify in part the arbitration award,
challenging the arbitrator's denial of carried interest.

The Chancery Division judge remanded the matter to the
arbitrator to clarify “whether the $4.9 million award in
damages was intended to represent full, just, and complete
compensation to [Rappaport] for his damages against
[d]efendants both as a manager and member of the KABR
[e]ntities.” The arbitrator held a hearing on remand and
answered the Chancery Division judge's question in the
affirmative. The arbitrator noted that he had stated in his final
award that “the damages amount was a ‘fair and just result’
” and had admonished the parties to put their dispute behind
them.

Following the remand, the Chancery Division judge found
that the arbitrator had considered the question of carried
interest in the arbitration awards. The judge entered an order
confirming the arbitration **722  awards. In his order, the
judge found that Rappaport's interests in the KABR entities,
“including any claimed rights to any past or future profits,
carried interest, losses or other distributions of any kind
or nature whatsoever with respect to” those entities “have
been fully redeemed and cancelled by virtue of the payments
made by [d]efendants to [Rappaport] in accordance with the
Arbitration Awards.” The Chancery Division judge dismissed
with prejudice Rappaport's second complaint.

3.

Rappaport appealed the Chancery Division's orders in
separate appeals, and the Appellate Division consolidated the
appeals.

*245  The Appellate Division affirmed the arbitrator's
awards for Rappaport's claims for lost income and future
income based on his termination as a manager. Citing
defendants’ observation that Rappaport's removal as a
manager had nothing to do with his status as an equity owner,
the Appellate Division ruled that the parties had “specifically
excluded” the question of carried interest from the arbitration,
and that “Rappaport's interest as an investor was not a claim
raised in arbitration.”

As all parties have acknowledged during the proceedings
before this Court, the Appellate Division mistakenly
attributed to the arbitrator the questions about carried interest
that were actually posed by Rappaport's counsel to Rappaport
during his direct examination on the arbitration's first day.
Based on its reading of the record, the appellate court
concluded that the arbitrator had sua sponte raised the
question of carried interest in the arbitration. It viewed
Rappaport's $25 million estimate of the value of his carried
interest to be an attempt to “respond to the arbitrator's
question by giving him a ballpark figure.” The appellate
court ruled that no party had presented testimony regarding
Rappaport's equity interest in the KABR entities.

The Appellate Division viewed defendants’ contention during
the arbitration that Rappaport was not entitled to carried
interest to lack support in the operating agreements or case
law. The appellate court acknowledged that dissociation, as
a remedy for minority member oppression under N.J.S.A.
42:2C-48(a)(5)(b) and -48(b), was within the scope of the
arbitration agreement. It asserted, however, that the arbitrator
sua sponte imposed that remedy after testimony concluded,
and ruled that Rappaport's claim for carried interest based on
his membership in the KABR entities did not accrue until
that stage of the proceeding. It rejected as “implausible” the
arbitrator's valuation of Rappaport's aggregate claim at $4.9
million.

The Appellate Division ruled that Rappaport was entitled
to carried interest going forward under the operating
agreements, and that he did not waive his rights as a member
by failing to *246  assert a claim for carried interest at the
arbitration. It modified the awards “to exclude any inclusion
of Rappaport's membership interest, including any future
carried interest accruing after the conclusion of arbitration
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testimony,” reversed the judgment of the Chancery Division,
and reinstated Rappaport's second complaint.

4.

We granted defendants’ petition for certification. 257 N.J. 24,
311 A.3d 988 (2024). We granted the motions of the New
Jersey Civil Justice Institute and the Committee for Dispute
Resolution to appear as amici curiae.

**723  II.

Defendants contend that the Appellate Division failed
to apply the deferential standard of review that Tretina
mandates. They argue that the question whether Rappaport
was entitled to carried interest was not only within the scope
of the arbitration agreement, but was repeatedly raised by the
parties at various stages of the arbitration. They assert that
the Appellate Division's modification of the award directly
affected the merits of the award, and that the appellate court
therefore misapplied N.J.S.A. 2A:23B-24(a)(2).

Rappaport asserts that the Appellate Division properly
scrutinized the arbitrator's decision and correctly concluded
that the issue of carried interest was beyond the scope of the
arbitration. He contends that he had no notice that his right to
carried interest was at risk in the arbitration until late in the
arbitration proceeding. Rappaport argues that the Appellate
Division's decision did not contravene Tretina because the
value of his interest as a KABR member was not an issue
raised before the arbitrator.

Amicus curiae New Jersey Civil Justice Institute contends
that the Appellate Division misapplied the standard of
review. It urges that we apply a presumption that arbitrators
act within their *247  authority when the award can be
rationally derived from the arbitration agreement or the
parties’ submissions.

Amicus curiae Committee for Dispute Resolution asserts that
the Appellate Division failed to apply a properly deferential
standard of review in accordance with N.J.S.A. 2A:23B-23
and -24.

III.

A.

The NJAA's primary purpose “is to advance arbitration as
a desirable alternative to litigation and to clarify arbitration
procedures in light of the developments of the law in this
area.” S. Judiciary Comm. Statement to S. 514 (Dec. 9, 2002).
The statute empowers an arbitrator to “conduct an arbitration
in such manner as the arbitrator considers appropriate for a
fair and expeditious disposition of the proceeding.” N.J.S.A.
2A:23B-15(a).

With respect to all remedies except punitive damages and
reasonable attorneys’ fees and expenses, which are separately
addressed in N.J.S.A. 2A:23B-21(a) and (b), the NJAA
authorizes an arbitrator to

order such remedies as the arbitrator considers just and
appropriate under the circumstances of the arbitration
proceeding. The fact that such a remedy could not or would
not be granted by the court is not a ground for refusing to
confirm an award pursuant to [N.J.S.A. 2A:23B-22] or for
vacating an award pursuant to [N.J.S.A. 2A:23B-23].

[Id. at -21(c).]

Pursuant to N.J.S.A. 2A:23B-22, following an award, a party
to the arbitration “may file a summary action with the court
for an order confirming the award,” thus requiring the court
to “issue a confirming order unless the award is modified
or corrected pursuant to [N.J.S.A. 2A:23B-20 or -24] or is
vacated pursuant to [N.J.S.A. 2A:23B-23].” A court shall
vacate an award if

(1) the award was procured by corruption, fraud, or other
undue means;

(2) the court finds evident partiality by an arbitrator;
corruption by an arbitrator; or misconduct by an arbitrator
prejudicing the rights of a party to the arbitration
proceeding;

*248  (3) an arbitrator refused to postpone the hearing
upon showing of sufficient cause for postponement,
refused to consider evidence material to the controversy,
**724  or otherwise conducted the hearing contrary to

[N.J.S.A. 2A:23B-15], so as to substantially prejudice the
rights of a party to the arbitration proceeding;

(4) an arbitrator exceeded the arbitrator's powers;
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(5) there was no agreement to arbitrate, unless the person
participated in the arbitration proceeding without raising
the objection pursuant to [N.J.S.A. 2A:23B-15(c)] not later
than the beginning of the arbitration hearing; or

(6) the arbitration was conducted without proper notice
of the initiation of an arbitration as required in [N.J.S.A.
2A:23B-9] so as to substantially prejudice the rights of a
party to the arbitration proceeding.

[Id. at -23(a).]

Upon the filing of a summary action pursuant to N.J.S.A.
2A:23B-24(a), a court shall modify or correct the arbitration
award if:

(1) there was an evident mathematical miscalculation or
an evident mistake in the description of a person, thing, or
property referred to in the award;

(2) the arbitrator made an award on a claim not submitted
to the arbitrator and the award may be corrected without
affecting the merits of the decision upon the claims
submitted; or

(3) the award is imperfect in a matter of form not affecting
the merits of the decision on the claims submitted.

[Id. at -24(a).]

Our case law underscores the strict constraints on appellate
review in a private arbitration such as that at issue here.
That standard derives from Chief Justice Wilentz's concurring
opinion in Perini.

In Perini, a plurality of the Court upheld an arbitration award,
applying a standard of review for private sector arbitrations
under which “an arbitrator's determination of a legal issue
should be sustained as long as the determination is reasonably
debatable.” 129 N.J. at 493, 610 A.2d 364 (citing Div. of State
Police v. State Troopers Fraternal Ass'n, 91 N.J. 464, 469, 453
A.2d 176 (1982)).

Chief Justice Wilentz agreed with the plurality's judgment but
advocated a substantially more deferential standard of review.
Id. at 518-24, 610 A.2d 364 (Wilentz, C.J., concurring).
He observed that “[i]n New Jersey, instead of ending the
dispute, the arbitration award is just the beginning; in this
state, arbitration is not an *249  alternative to litigation but
rather the first step of the lawsuit.” Id. at 518, 610 A.2d 364.

Acknowledging that the plurality had not only followed but
refined existing precedents, Chief Justice Wilentz nonetheless
stated:

We need a new rule, one that is true to our arbitration
statute. Arbitration awards should be what they were
always intended to be: final, not subject to judicial review
absent fraud, corruption, or similar wrongdoing on the
part of the arbitrators. Parties who choose arbitration
should not be put through a litigation wringer. Whether the
arbitrators commit errors of law or errors of fact should
be totally irrelevant. The only questions are: were the
arbitrators honest, and did they stay within the bounds of
the arbitration agreement?

[Id. at 519, 610 A.2d 364.]

Stating that the NJAA “pronounces the correct rule,” Chief
Justice Wilentz proposed a new standard:

Basically, arbitration awards may be vacated only for
fraud, corruption, or similar wrongdoing on the part of
the arbitrators. It can be corrected or modified only for
very specifically defined mistakes as set forth in [N.J.S.A.
2A:23B-24]. If the arbitrators decide a matter **725  not
even submitted to them, that matter can be excluded from
the award. For those who think the parties are entitled to a
greater share of justice, and that such justice exists only in
the care of the court, I would hold that the parties are free to
expand the scope of judicial review by providing for such
expansion in their contract; that they may, for example,
specifically provide that the arbitrators shall render their
decision only in conformance with New Jersey law, and
that such awards may be reversed either for mere errors of
New Jersey law, substantial errors, or gross errors of New
Jersey law and define therein what they mean by that. I
doubt if many will. And if they do, they should abandon
arbitration and go directly to the law courts.

[Id. at 548-49, 610 A.2d 364.]

Two years later, a majority of the Court adopted Chief Justice
Wilentz's proposed test. Tretina, 135 N.J. at 358-59, 640 A.2d
788. There, the Chancery Division had modified the award,
and the Appellate Division, applying the Perini plurality's
rule, vacated the award. Id. at 353-54, 640 A.2d 788. By
the time that the Court decided Tretina, a majority of the
justices had abandoned the “reasonably debatable” standard
in favor of “the standard set forth in the Chief Justice's opinion
concurring in the judgment in Perini”; that standard therefore
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governed Tretina. Id. at 357-58, 640 A.2d 788. “Because
the record ... contain[ed] not even a hint of misconduct by
the arbitrator, and because no statutory ground exist[ed] for
invalidating or modifying the award,” the Court *250  upheld
the arbitrator's award in that appeal. Id. at 358, 640 A.2d 788.

[1] Accordingly, a private sector arbitration award should not
be vacated absent “fraud, corruption, or similar wrongdoing
on the part of the arbitrators.” Perini, 129 N.J. at 548-49, 610
A.2d 364 (Wilentz, C.J., concurring); see also Tretina, 135
N.J. at 358-59, 640 A.2d 788; N.J.S.A. 2A:23B-23(a); Bound
Brook Bd. of Educ. v. Ciripompa, 228 N.J. 4, 11, 153 A.3d
931 (2017) (noting, in the setting of a public sector arbitration,
that “[a]n arbitrator's award is not to be cast aside lightly. It
is subject to being vacated only when it has been shown that
a statutory basis justifies that action.” (quoting Kearny PBA
Local No. 21 v. Town of Kearny, 81 N.J. 208, 221, 405 A.2d
393 (1979))).

In Tretina, the Court noted that the NJAA's modification
provision then in effect directed a court “to modify an
award only if those changes will not affect the merits
of the controversy.” 135 N.J. at 360, 640 A.2d 788. The
Court viewed the statute's “clear implication” to be “that
the Legislature intended that courts correct mistakes that are
obvious and simple -- errors that can be fixed without a
remand and without the services of an experienced arbitrator.”
Ibid. See, e.g., Block v. Plosia, 390 N.J. Super. 543, 552-57,
916 A.2d 475 (App. Div. 2007) (modifying an arbitration
award by undoing the arbitrator's trebling of damages under
the New Jersey Consumer Fraud Act given the absence of
any claim under that statute). Indeed, Chief Justice Wilentz
noted in his concurring opinion in Perini that the modification
provision was “extremely limited.” Perini, 129 N.J. at 542,
610 A.2d 364 (Wilentz, C.J., concurring). He reached “the
only tenable conclusion from the statute itself”: “errors of
fact, whether gross or ordinary, lead to neither vacation nor
modification and correction,” and that “there is no mention
whatsoever of errors of law.” Ibid.

[2]  [3] Private sector arbitration awards are thus subjected
to *251  an extraordinarily **726  deferential standard of

review. 2  An award may not be vacated or modified simply
because a court disagrees with the arbitrator's interpretation
of the law or view of the facts; unless the statute's specific
requirements for vacating or modifying an award are met, the
award must be confirmed. N.J.S.A. 2A:23B-22.

That limited scope of appellate review promotes the
objectives of arbitration. Absent the strict constraints on
appeals from arbitration awards, “the purpose of the
arbitration contract, which is to provide an effective,
expedient, and fair resolution of disputes, would be severely
undermined.” Fawzy v. Fawzy, 199 N.J. 456, 470, 973 A.2d
347 (2009); see also Perini, 129 N.J. at 536-44, 610 A.2d 364
(Wilentz, C.J., concurring).

B.

[4] Applying the standard prescribed by the NJAA and our
jurisprudence, we review the Appellate Division's decision.

Although the Appellate Division discussed N.J.S.A.
2A:23B-23(a)’s standard for a judicial decision vacating an
arbitration award, it did not base its decision on that provision.
Instead, the appellate court modified the award pursuant to
N.J.S.A. 2A:23B-24(a)(2), holding that the arbitrator's ruling
on carried interest constituted “an award on a claim not
submitted to the arbitrator,” and that “the award may be
corrected without affecting the merits of the decision upon the
claims submitted.”

There is no dispute that the issue of carried interest was
arbitrable; it clearly fell within the arbitration agreement's
broad parameters. Indeed, all counsel confirmed at oral
argument before *252  this Court that the carried interest
issue was arbitrable under the terms of the parties’ arbitration
agreement. The question is whether that issue was raised
before the arbitrator.

We find no basis in the record for the Appellate Division's
statement that “all parties specifically excluded” Rappaport's
claim for carried interest from the arbitration. To the extent
that the Appellate Division relied on defendants’ comment
that Rappaport's removal as an officer “has nothing to do
with his status as an equity owner,” that reliance is misplaced;
that observation did not concern the scope of the arbitration,
but was offered in support of defendants’ contention that
Rappaport's claim for minority oppression should fail on the
merits under New Jersey and Delaware law. We find no
evidence in the record that the parties excluded the question
of carried interest from the arbitration.

To the contrary, from the inception of the arbitration, the
parties disputed whether Rappaport was entitled to receive
future compensation as a member of the KABR entities. In his
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claim in arbitration, Rappaport sought a judicial declaration
enforcing the operating agreements and entitling him to
compensation going forward. In their statement of claims,
defendants sought a declaration that Rappaport had no right
to further compensation from the KABR entities. Thus, the
question of Rappaport's rights under the operating agreements
going forward -- including his right to future compensation --
was squarely presented to the arbitrator at the pleading stage.

**727  Rappaport's pre-hearing motion in limine clearly
placed in issue his future compensation as a member of the
KABR entities, including his right to future carried interest.
In that motion, Rappaport asserted his vested right to the
entities’ profits and losses. As he later confirmed in his
redirect examination before the arbitrator, carried interest
is encompassed in the “profits and losses” of the KABR
entities. He therefore asserted his right to carried interest in
the arbitration.

The parties’ opening statements emphasized their stark
disagreement as to the remedies that the arbitrator should
impose. *253  Rappaport asked to be reinstated to discharge
his duties as a member and a manager, and he sought damages
including backpay and distributions of the KABR entities’
operating income. Defendants asked the arbitrator not to
reinstate Rappaport and sought to limit any remedy to the
return of his capital or amounts provided for in the operating
agreements.

During Rappaport's direct examination before the arbitrator
the same day, Rappaport testified about the $25 million
estimated value of his carried interest. That point was
reiterated in Rappaport's closing argument, when his counsel
stated that Rappaport's carried interest was worth “nearly 20
or more million dollars.”

The question of carried interest was raised again in the parties’
post-hearing written submissions. Rappaport asserted in his
brief that his $44 million estimate for several categories of
damages did not include the $25 million value of his carried
interest. His proposed arbitration award expressly reiterated
that claim; it included two proposed awards of carried interest
to him. In their post-hearing written submissions, defendants
opposed Rappaport's carried interest claims, arguing that he
was entitled to no compensation other than the value of his
capital accounts.

Accordingly, Rappaport's right to carried interest -- an
arbitrable issue under the parties’ arbitration agreement --

was vigorously disputed by the parties at several stages of
the arbitration. Rappaport asserted that he was fully vested in
that interest and had a right to distributions of carried interest
under the operating agreements. He asked the arbitrator to
declare him to be entitled to future distributions of carried
interest. Rappaport maintained that his carried interest was
worth an estimated $25 million, an amount distinct from
and in addition to other categories of damages. Defendants
argued that the arbitrator should grant a “business divorce”
that would terminate Rappaport's status as an investor in
the KABR entities, that Rappaport had failed to prove his
contention that his carried interest was worth $25 million,
and that Rappaport should be awarded the value of his capital
accounts and nothing more.

*254  The question is not whether Rappaport or defendants
offered the more persuasive argument on the question of
carried interest; the merits of that issue are not before us.
The parties’ dispute instead centers on whether Rappaport's
right to carried interest as a member of the KABR entities
was an issue raised in the proceedings before the arbitrator.
The record clearly demonstrates that it was. Accordingly, we
respectfully disagree with the Appellate Division's conclusion
that when the arbitrator declined Rappaport's request for
carried interest, he ruled on a claim not presented to him.

[5] Moreover, the Appellate Division's remedy
fundamentally affected the merits of the arbitrator's decision
on other claims indisputably presented to him. As the
arbitrator's second interim award confirmed, the arbitration
award of $4.9 million reflected the arbitrator's assessment
of the **728  carried interest claim, as well as claims for
other categories of damages. And as the arbitrator's awards
make clear -- and his advice to the parties to put their dispute
behind them confirmed -- the arbitrator intended to grant the
“business divorce” that defendants sought and to ensure that
Rappaport would no longer participate in the KABR entities.
The Appellate Division's decision undid that resolution; it
would require the parties to maintain a business relationship
the arbitrator deemed “toxic” as long as any KABR entity
survives.

We therefore do not view the Appellate Division's decision
to meet the standard for modification set forth in
N.J.S.A. 2A:23B-24(a)(2). That standard has two mandatory
components: that the award includes “a claim not submitted
to the arbitrator and the award may be corrected without
affecting the merits of the decision upon the claims
submitted.” (emphasis added). Here, neither factor was met
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and each independently warrants reversal of the Appellate
Division's judgment.

[6] We briefly address the Appellate Division's conclusion
that the arbitrator did not properly recognize Rappaport's
interest as a transferee following dissociation, and its
declaration that it is “implausible to argue” that the arbitrator's
$4.9 million award *255  encompassed the value of
Rappaport's future carried interest. We reiterate that an
appellate court's task is not to determine “[w]hether the
arbitrators commit errors of law or errors of fact,” but to
decide two questions that the statute prescribes: “were the
arbitrators honest, and did they stay within the bounds of
the arbitration agreement?” Perini, 129 N.J. at 519, 610 A.2d
364 (Wilentz, C.J., concurring); see also Tretina, 135 N.J. at
358-59, 640 A.2d 788; N.J.S.A. 2A:23B-22, -23(a), -24(a).
Here, the answer to both questions is yes.

We recognize that the parties have expended substantial time
and resources litigating the question whether Rappaport's
asserted right to carried interest was presented to the
arbitrator. We respectfully suggest that when parties intend to

exclude from an arbitration one or more issues that fall within
the scope of the arbitration agreement, they should identify
those issues in writing for the arbitrator and all counsel prior
to the arbitration proceeding.

IV.

We reverse the judgment of the Appellate Division and
reinstate the Chancery Division's decision confirming the
arbitration awards and dismissing with prejudice Rappaport's
second complaint.

CHIEF JUSTICE RABNER and JUSTICES PIERRE-
LOUIS, WAINER APTER, FASCIALE, NORIEGA, and
HOFFMAN join in JUSTICE PATTERSON's opinion.

All Citations

260 N.J. 230, 332 A.3d 713

Footnotes

1 Four of the KABR entities at issue -- KABR Management, LLC; KABR Management II, LLC; KABR
Management III, LLC; and KABR Management IV, LLC -- are real estate investment funds. The fifth, Rapad
Real Estate Management, LLC, provides services to the real estate investment funds.

2 Amicus curiae New Jersey Civil Justice Institute urges that we follow Third Circuit decisions recognizing a
presumption that an arbitrator has acted within the scope of the arbitrator's authority when the award can be
rationally derived from either the parties’ arbitration agreement or submissions. That argument was raised
only by amicus, not by a party, and we do not consider it. See C.R. v. M.T., 257 N.J. 126, 152, 313 A.3d 24
(2024); State v. J.L.G., 234 N.J. 265, 280, 190 A.3d 442 (2018).
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Frank D. DeRienzo 

Associate 

FRANK D. DERIENZO graduated Cum Laude from Montclair State University in 2009 and 
received his J.D. from the Rutgers University School of Law-Newark in 2012.  Mr. 
DeRienzo joined the firm in 2012 and maintains an active general liability defense practice 
with a concentration in automobile and premises liability, products liability and 
commercial/residential fire loss and property damage claims. He has tried numerous 
cases in the Superior Court of New Jersey and is currently admitted in New Jersey, the 
District Court of New Jersey and New York.  Mr. DeRienzo is an active member of the New 
Jersey State Bar Association, serving on the Board of Trustees from 2021-2022 and the 
Nominating Committee in 2024-2025, as well as  sitting on the Legislative Committee, Civil 
Trial Bar Executive Committee and Insurance Defense Executive Committee.  Outside of 
the courtroom, Mr. DeRienzo has been a firefighter in Parsippany-Troy Hills for over 15 
years, holding the ranks of Captain, Deputy Chief and President.   
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ADMISSIONS
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U.S. District Court, Eastern
District of Pennsylvania, 2003

Benjamin DiLorenzo represents business and various licensed professionals
in all aspects of litigation – from pre-suit negotiations, through trial and
appeal. Representative matters have included complex contract and
commercial disputes, insurance coverage, products liability, defense of
consumer and environmental class actions, and with respect to the
representation of professionals, the defense of malpractice claims against
attorneys and other licensed professionals. He also represents attorneys
and other professionals in disciplinary and licensing matters, and is a former
member of the New Jersey Supreme Court’s District XA Ethics Committee
responsible for the investigation of ethical grievances against attorneys.

As a Trustee of Trial Attorneys of New Jersey, Benjamin is an advocate for
the interests of trial attorneys. He has made continuing legal education
presentations related to trial practice, with a focus on ethical issues
implicated by the prevalence and appropriate use of technology in trial
practice. Benjamin enjoys providing pro bono legal services to veterans
through Volunteer Lawyers For Justice’s Legal Wellness Clinic.

Experience

■ Francese v. Am. Modern Ins. Grp., Inc., 383 F. Supp. 3d 336 (D.N.J. 2019)
■ Motorworld, Inc. v. Benkendorf, 228 N.J. 311 (2017)
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District of Pennsylvania, 2003
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New Jersey, 2004

Diana Manning, Benjamin DiLorenzo and Kyle Valente Successfully Appear
as Amicus Curiae on behalf of Partners in Recent New Jersey Supreme
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Alert, 02.06.2025
 

44 Bressler Attorneys Recognized by Best Lawyers in America 2025,
Including 3 “Lawyers of the Year” and 13 “Ones to Watch”
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Diana Manning, Benjamin DiLorenzo and Kyle Valente Speak on myLAWCLE
Webinar
Speaking Engagement, 04.23.2025
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The Ethics of Referral Fees
Publication, The Legal Intelligencer, 03.13.2025
 

Dealing With the Threat of Sanctions
Publication, The Legal Intelligencer, 12.05.2024
 

The Duty to Disclose a Potential Claim
Publication, The Legal Intelligencer, 10.21.2024
 

The Attorney-Client Privilege and the Ethical Duty to Maintain
Confidentiality
Publication, The Legal Intelligencer, 08.21.2024
 

The Intersection of Law Firm Management and Temporary Lawyering
Publication, The Legal Intelligencer, 07.08.2024
 

Data Breaches, Hacking and Ransomware: What Every Lawyer Needs to
Know About the Rise in Cybersecurity Incidents
Publication, The Legal Intelligencer, 06.14.2024
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■ Volunteer Lawyers for Justice Wellness Clinic -- pro bono legal services
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■ Secretary/Treasurer
■ Association of the Federal Bar of New Jersey
■ Morris County Bar Association
■ Member – New Jersey State Bar Association
■ Member – New Jersey Defense Association

Awards & Honors

■ Included in the list of the Best Lawyers in America,® 2025

This award is conferred by Best Lawyers. A description of the selection methodology is available here. No aspect
of this advertisement has been approved by the Supreme Court of New Jersey.  

■ Selected to the list of the New Jersey Super Lawyers, 2025 

This award is conferred by Thomson Reuters. A description of the selection methodology is available here. No
aspect of this advertisement has been approved by the Supreme Court of New Jersey. 

■ Selected to the list of Super Lawyers “Rising Stars,” 2012-2017

New Jersey Super Lawyers Rising Stars is conferred by Thomson Reuters. A description of the selection
methodology is available here. No aspect of this advertisement has been approved by the Supreme Court of New
Jersey.
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Daniel N. Epstein 

Partner 

Daniel “Donny” Epstein, is a managing and founding member of the firm. Over the past 25+ 
years, Mr. Epstein has successfully obtained personal injury and various other civil 
litigation settlements and verdicts that have netted his clients hundreds of millions of 
dollars in verdicts, settlements and awards. 

Mr. Epstein has also litigated divorce and family matters, including complex custody 
disputes and high net worth divorces. 

He is certified as a civil trial attorney by the Supreme Court of New Jersey and is a member 
of the Multi-Million Dollar Advocates Forum. For his accomplishments and his dedication 
to his clients, Mr. Epstein has been featured in such periodicals and legal journals as the 
New Jersey Law Journal, Lifestyles Magazine, Verdict Search, Trial Excellence, and the 
Reader’s Digest. He has appeared on CBS News and other local media outlets, and in 
2020, with law partner Elliot Ostrove, was awarded the Litigation Department of the Year 
award from the New Jersey Law Journal. Mr. Epstein has been named a Best 
Lawyers Honoree, has been selected for inclusion on the New Jersey Super Lawyers™ list, 
and was included in the NJBIZ Leaders in Law Honorees 2024. Please see our awards page 
and the associated links on that page to examine the selection methodology for inclusion 
in all honors and awards. 

He is a member of the American Trial Lawyers Association and the New Jersey Association 
for Justice and has been a member of the American, New Jersey, New York and Middlesex 
County Bar Associations (serving as a Trustee for the Middlesex County Bar Association.) 
He previously served on the New Jersey Task Force for Women in the Courts and currently 
serves on the Board of the Trial Attorneys of New Jersey. 

Donny is a graduate of Rutgers School of Law – Newark. He obtained a Bachelor of Fine 
Arts from New York University’s Tisch School of the Arts. He has been nominated for an 
Emmy Award and two Tony Awards, and was the founding President of the Board of 
Directors for the Animus Theatre Group. 
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Norberto A. Garcia 

 

TELEPHONE: 973-845-4421 | EMAIL ME 

 

Attorney Bio 

As a Certified Civil Trial Attorney and member of the American Board of Trial Advocates 
(ABOTA), Norberto A. Garcia has represented clients in a broad spectrum of personal 
injury matters including automobile accidents, construction accidents, premises 
liability, and medical malpractice. 

Mr. Garcia’s first exposure to the law was in college at Seton Hall University where he 
worked for Pressler & Pressler in East Hanover as a collection team manager. While 
attending the University of Pennsylvania Law School, he worked for the Bronx Legal Aid 
Society assisting public defenders. Shortly upon graduation from Law School, he joined 
Sinins & Bross in Newark and began working for the rights of negligence victims. He later 
joined Blume, Goldfaden, Berkowitz, Donnelly, Fried & Forte where he became a partner in 
2008. He became Of Counsel and later partner with Javerbaum, Wurgraft in 2013. He 
returned to the Blume firm as a partner effective April 1,2019. 

https://www.njatty.com/lawyers/norberto-a-garcia/#contact-us
https://www.njatty.com/firm-overview/certified-civil-trial-attorneys/
https://www.njatty.com/personal-injury/
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https://www.njatty.com/construction-accidents/
https://www.njatty.com/premises-liability/
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https://www.njatty.com/medical-malpractice/


Born in Camaguey, Cuba, he came to the United States with his parents as a young child 
and grew up in Hudson County. He has a B.A. cum laude in history from Seton Hall 
University and graduated from the University of Pennsylvania Law School. He has been 
admitted to the bars of New Jersey, New York, and Pennsylvania. He is fluent in Spanish. 
Mr. Garcia resides in Kinnelon, New Jersey with his wife and two sons. He is a member of 
St. Mary’s Church in Pompton Lakes. 

Awards & Accolades 

Designated as a New Jersey Super Lawyer from 2013 through 2024 (11th-consecutive year 
listed in Super Lawyers) in the field of personal injury. And was selected to Rising Stars 
from 2006 – 2007, and to the top 100 in NJ for 2024. 

Selection Process & Criteria 

Click here for Super Lawyers selection process information. 

Associations & Memberships 

Mr. Garcia is currently on the executive board of the New Jersey State Bar Association 
where he serves as treasurer.  He is the immediate past president of the New Jersey State 
Bar Foundation, an organization dedicated to promoting law-related education and giving 
all New Jersey residents a basic understanding of the legal system. He has on the Board of 
Governors for the New Jersey Association for Justice where he also serves on the 
nominating committee. 

Mr. Garcia is the past president of the Hudson County Bar Association, where he served as 
a trustee from 2000 through 2013. He is currently a trustee of the Hudson County Bar 
Foundation. 

Mr. Garcia has been certified by the New Jersey Supreme Court as a civil trial attorney since 
2001. He has been active in the Hudson County Inns of Court program since 1996 and is 
currently a master in the program. He served as a president of the North Hudson Lawyers 
Club in 2003. He has been co-chairperson of the Hudson County Civil Practice Committee 
since 2003. The committee serves as a liaison between the civil bench and bar on issues 
affecting civil practice, arranges seminars and holds an annual meeting between all the 
civil judges and the bar to address rule changes and other concerns.  He is the co-
chairperson of the Hudson County Civil Practice Committee.  

Mr. Garcia is a member of the executive committee of the Civil Trial Bar Section of the New 
Jersey State Bar Association. The section provides a forum for the professional 
advancement of civil trial attorneys. He served on the Supreme Court Office of Attorney 
Ethics, District VI Fee Arbitration Committee from 2004 through 2009, becoming its 

https://www.njatty.com/firm-overview/super-lawyers/
https://www.njatty.com/personal-injury/
http://www.superlawyers.com/about/selection_process.html


chairperson in 2009. From 2005 through 2008 he served on the Supreme Court Committee 
on Minority Affairs, which advises the New Jersey Supreme Court on how the state judiciary 
can assure fairness, impartiality, and equal access to the courts. It also monitors 
legislation that may affect minority citizens of the state. 

He is a member of the State of New Jersey Bar Examination Committee on Character where 
he reviews the application of incoming candidates seeking to become lawyers in New 
Jersey.  He is a trustee of the New Jersey Lawyers’ Fund for Client Protection, a group that 
reimburses clients that have been defrauded by lawyers who were the subject of ethics 
penalties. 

 



 

Associate 

 Email 

 (973) 228-9898 

 Download vCard 

Cory J. Rothbort 

Mr. Rothbort is a trial lawyer concentrating his practice in personal injury, medical 
malpractice, products liability, school bullying and civil rights litigation.  Prior to joining the 
firm, Mr. Rothbort worked at an insurance defense firm where he acquired significant trial 
experience, taking numerous cases to verdict. 

Amongst his accomplishments, Mr. Rothbort was trial counsel (second chair) and helped 
obtain a $10 million settlement in the civil rights matter of Xavier Ingram v. Camden County. 
This settlement is believed to be the largest settlement of any police brutality case in New 
Jersey history and one of the largest ever nationwide. Because of his trial success, Mr. 
Rothbort received the Professional Achievement Award from the New Jersey State Bar 
Association’s Young Lawyers Division. In 2019, Mr. Rothbort was recognized as the 
Outstanding Young Lawyer of the Year by the Essex County Bar Association. 

From 2018 to 2024, Mr. Rothbort was named to the “Rising Star” list in the Super Lawyers 
Magazine. (The “Rising Star” list is issued by Thomson Reuters. A description of the 
selection methodology can be found 
at https://www.superlawyers.com/about/selection_process.html. No aspect of this 
advertisement has been approved by the Supreme Court of New Jersey). 

Mr. Rothbort has been Certified by the Supreme Court of New Jersey as a Civil Trial 
Attorney, a distinction held by less than 3% of practicing attorneys in NJ. A “Certified Trial 
Attorney” is a designation granted by the New Jersey Supreme Court to attorneys who are 
able to demonstrate sufficient levels of experience, education, knowledge and skill in civil 

mailto:crothbort@mazieslater.com
tel:+1(973)%20228-9898
https://cdn.mazieslater.com/wp-content/uploads/2019/11/15233242/Cory_Rothbort.vcf
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trial practice. The Supreme Court, through its Board on Trial Attorney Certification, 
designates only those lawyers who apply for certification and who are able to meet the 
standards set by the Board and approved by the Court. 

Mr. Rothbort is admitted to practice in New Jersey and New York, and before the United 
States District Court for the District of New Jersey. He is an active member of the Essex 
County, New Jersey State Bar Associations and Brennan-Vanderbilt American Inn of Court. 
Mr. Rothbort presently serves as Trustee of the New Jersey State Bar Association and 
Trustee of the Essex County Bar Association. Cory previously served as Chair of the 
Executive Committee of the New Jersey State Bar Association’s Young Lawyers Division. 

Mr. Rothbort is an active speaker, participating on various panels discussing issues related 
to his practice such as So You Want to Be a Trial Lawyer; Practical Evidence; How to Try a 
Civil Rights Case; and How to Manage Depositions – Plaintiff’s Perspective. 

Prior to entering private practice, Mr. Rothbort completed a judicial clerkship with The 
Honorable Heidi Willis Currier, J.S.C. in Middlesex Vicinage in New Brunswick, NJ. 

Before his clerkship, Mr. Rothbort attended the Boston University School of Law, graduating 
with a Concentration in Litigation and Dispute Resolution. Prior to attending Law School, 
Mr. Rothbort graduated cum laude from Rutgers University. He was also a four-year 
member of the Rutgers University Mock Trial Association. 

 



Corinne McCann Trainor
Partner

ctrainor@foxrothschild.com

Princeton, NJ

Tel: 609.844.3038

Fax: 609.896.1469

Corinne is a seasoned trial lawyer who helps business leaders resolve complex, high-stakes commercial, constitutional, 
regulatory, real estate and construction disputes.

Owners and executives of companies facing existential challenges rely on Corinne to design and implement multi-front legal 
strategies that protect their interests and advance their business goals. She often coordinates the services of experts in 
technical fields, including forensic accounting, actuarial science, architecture and design, engineering, quality assurance, 
public affairs and government relations.

She represents clients in a range of highly regulated industries, including pharmaceuticals and biotechnology, life sciences, 
construction, real estate and land use, insurance, transportation and commercial banking. She helps them solve a broad range
of legal problems involving contract disputes, regulatory overreach, civil and property rights issues, unfair competition, fraud, 
breach of fiduciary duties and intellectual property violations.

Corinne is skilled with real estate litigation, particularly as it relates to property and development disputes. Landowners and 
developers depend on her to find ways to overcome regulatory challenges.

Corinne regularly appears before the New Jersey state and federal courts, the State of New Jersey’s Office of Administrative 
Law, and in arbitration as both lead and local counsel. She also has extensive experience as lead counsel in appellate matters
and applications involving constitutional claims and statutory disputes.

Representative Work

Clients often retain Corinne when their businesses face significant challenges. Her experience includes:

• Protecting clients’ civil, property and development rights.
• Defending businesses against state, municipal and federal regulatory overreach.
• Challenging the constitutionality of statutes and regulations.
• Preserving clients’ intellectual property rights and trade secrets.
• Managing complex commercial litigation involving experts in technical fields such as construction, life sciences,

technology and securities.
• Litigating and resolving commercial disputes related to clinical trials on behalf of pharmaceutical and biotech companies of

all sizes and stages of maturity, from startups to global organizations.



Services

• Litigation
• Transportation & Logistics
• Construction
• Appellate Practice
• Directors' & Officers' Liability & Corporate Governance
• Government Relations
• Law Firm Defense & Risk Management
• Trade Secrets & Restrictive Covenants
• Wage & Hour Law
• Pharma & Biotech
• Life Sciences

Before Fox Rothschild

Prior to joining Fox Rothschild, Corinne was an associate at an East Coast-based law firm, where she was a member of the 
firm’s Associates Committee, Technology Committee and Cybersecurity Committee. She also previously worked as a judicial 
clerk from 2008 to 2011 for Chief U.S. District Judge Garrett E. Brown, Jr., in the District of New Jersey and from 2007 to 2008 
as a judicial clerk to Judge Clarkson S. Fisher, Jr. in the Appellate Division of the Superior Court of New Jersey.

While in law school, Corinne held internships in the U.S. Attorney’s Office and the Bergen County Prosecutor’s Office, 
Appellate Section, as well as judicial internships with Judge Thomas R. Vena in the Superior Court, Essex County, Criminal 
Division, and U.S. District Judge Dennis M. Cavanaugh in the District of New Jersey.

Additionally, Corinne was an intern with Seton Hall University School of Law’s Juvenile Justice Clinic, where she appeared in 
family court in defense of juvenile offenders. She was chair of the school’s public interest fundraising efforts and served as 
senior notes editor for the Seton Hall Legislative Journal.

Beyond Fox Rothschild

Corinne is very active in New Jersey’s legal community. She is a Past Chair and a former Trustee of the Women in the 
Profession Section of the New Jersey State Bar Association, has served on the Nominating and Diversity Committees, and 
has been the Chair of the Federal Practice and Procedure Section as well. She is a Trustee of the Association of the Federal 
Bar of New Jersey, a Trustee of the Trial Attorneys of New Jersey (TANJ), and is a Master of the Lifland Inn of Court, a federal 
practice and intellectual property Inn. Corinne is also a member of the Mercer County District VII Ethics Committee.

She has also served on various committees of the Monmouth County Bar Association, including the Chancery Practice 
Committee, Legal Education Committee, Professionalism Committee, Employment Committee, Diversity 
Committee and Unauthorized Practice of Law Committee.

Corinne is dedicated to her Jersey Shore community, where she is the Chair of the Advisory Board, on the Executive Board, 
and a Past President of the Jersey Shore Chamber of Commerce, a regional chamber of commerce and one of the largest in 
the state. She also is a member of the Women’s Club of Brielle, the Chair of the Jersey Shore Women’s Conference, and the 
Chairperson of the Planning Board for the Borough of Brielle.

Bar Admissions

• New Jersey

Court Admissions

• U.S. Supreme Court
• U.S. Court of Appeals, Third Circuit
• U.S. Court of Appeals, Ninth Circuit
• U.S. District Court, District of New Jersey



Education

• Seton Hall University School of Law (J.D., cum laude)
• Rutgers University (B.S., with honors)

Memberships

• Association of the Federal Bar of New Jersey
• Federal Bar Association
• Jersey Shore Chamber of Commerce
• Lifland Inn of Court
• Monmouth County Bar Association

o Chancery Practice Committee

o Legal Education Committee

o Professionalism Committee

o Labor and Employment Committee

o Diversity Committee

• New Jersey State Bar Association
o Civil Trial Bar Section

o Federal Practice and Procedure Section

o Women in the Profession Section

• New Jersey Women Lawyers Association
• Trial Attorneys of New Jersey

Honors & Awards

• Selected to the list of "New Leaders of the Bar" by New Jersey Law Journal (2019)
This award is conferred by The New Jersey Law Journal. A description of the selection methodology is available here. No
aspect of this advertisement has been approved by the Supreme Court of New Jersey.

• Recipient of the Jersey Shore Chamber of Commerce Golden Osprey Rising Star Award (2018)
• Recipient of the Jersey Shore Chamber of Commerce Golden Osprey Chamber Service Award (2022)
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