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1 (Slip Opinion) OCTOBER TERM, 2024 

Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is 
being done in connection with this case, at the time the opinion is issued. 
The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

MEDICAL MARIJUANA, INC., ET AL. v. HORN 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT 

No. 23–365. Argued October 15, 2024—Decided April 2, 2025 

Seeking relief from his accident-related chronic pain, Douglas Horn pur-
chased and began taking “Dixie X,” a purportedly THC-free, non-psy-
choactive CBD tincture produced by Medical Marijuana, Inc. A few 
weeks later, however, Horn’s employer selected him for random drug 
screening, and Horn tested positive for THC.  After he refused to par-
ticipate in a substance abuse program, his employer fired him.  Horn 
then sued Medical Marijuana under the Racketeer Influenced and Cor-
rupt Organizations Act (RICO), which creates a cause of action for 
“[a]ny person injured in his business or property” by reason of a crim-
inal RICO violation.  18 U. S. C. §1964(c).  The District Court granted 
summary judgment to Medical Marijuana.  Horn’s lost employment 
derived from a personal injury (ingesting THC), the court reasoned. 
And in the court’s view, §1964(c) forecloses recovery not only for per-
sonal injuries, but also for business or property harms that result from
such injuries. The Second Circuit reversed, concluding that Horn had 
been “injured in his business” when he lost his job.  In so holding, the 
Second Circuit rejected the “antecedent-personal-injury bar,” a rule 
adopted by several circuits that precludes recovery for business or 
property losses that derive from a personal injury. 

Held: Under civil RICO, §1964(c), a plaintiff may seek treble damages
for business or property loss even if the loss resulted from a personal 
injury.  Pp. 4–19.

(a) The sole question before the Court is whether civil RICO categor-
ically bars recovery for business or property losses that derive from a 
personal injury. The Court does not address issues implicated by this
case but outside the scope of the question presented, i.e., whether Horn 
suffered a personal injury when he consumed THC, whether the term 
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“business” encompasses all aspects of “employment,” and what “in-
jured in his . . . property” means for purposes of §1964(c).  Pp. 4–5.

(b) Section 1964(c) provides that “[a]ny person injured in his busi-
ness or property by reason of a violation of [RICO] may sue . . . .”  The 
ordinary meaning of “injure” is to “cause harm or damage to” or to 
“hurt.”  American Heritage Dictionary 676.  So the meaning of §1964(c) 
is straightforward: A plaintiff has been “injured in his business or 
property” if his business or property has been harmed or damaged.

Even so, §1964(c) does not allow recovery for all harms.  By explicitly 
permitting recovery for harms to business and property, §1964(c) im-
plicitly excludes recovery for harm to one’s person. But the business 
or property requirement operates with respect to the kinds of harm for 
which the plaintiff can recover, not the cause of the harm for which he 
seeks relief.  For example, a gas station owner beaten in a robbery 
cannot recover for his pain and suffering.  But if injuries from the rob-
bery force him to shut his doors, he can recover for the loss of his busi-
ness.  A plaintiff can seek damages for business or property loss, in
other words, regardless of whether the loss resulted from a personal 
injury.  Pp. 5–6. 

(c) Medical Marijuana argues that while “injury” ordinarily means 
harm, it can also refer to the “invasion of a legal right.”  Ballentine’s 
Law Dictionary 627.  Seizing on the latter definition, Medical Mariju-
ana asserts that “injured in his business or property” means “suffered 
an invasion of a business or property right”—i.e., a business or prop-
erty tort.  And Medical Marijuana contends that the invasion of a per-
sonal right never gives rise to a RICO claim.  So if a personal-injury 
tort causes a business or property harm, the plaintiff “cannot recast” 
his harm “as the basis for a RICO suit.” 

Medical Marijuana in effect tries to make a term-of-art argument 
without the term of art.  True, “injury” can mean the “invasion of a 
legal right,” but even legal dictionaries confirm that “injury” often 
means “harm” or “damage.”  In any event, when a word carries both 
an ordinary and specialized meaning, context determines the choice
between them.  Here, context favors ordinary meaning.  The statute 
uses “injured,” not “injury,” and the dictionary Medical Marijuana re-
lies on defines “injured” only according to its ordinary meaning.  And 
Medical Marijuana’s argument based on the presence of the word 
“damages” in §1964(c) is untenable.  The phrase “threefold the dam-
ages he sustains” refers to monetary redress—i.e., a plaintiff may re-
cover triple the amount that makes him whole.  Pp. 6–9.

(d) Medical Marijuana ignores the many cases in which the Court 
has used the words “injury,” “harm,” and other terms connoting loss 
interchangeably.  See, e.g., Sedima, S. P. R. L. v. Imrex Co., 473 U. S. 
479, 497 (“[T]he compensable injury necessarily is the harm caused by 



  
 

 

 

 
 

  

    
 
 

    

 
 

 
  
 
 
 

    

 
 

 
 

 
 

 
 

 
 

 

3 Cite as: 604 U. S. ____ (2025) 

Syllabus 

predicate acts sufficiently related to constitute a pattern”); Anza v. 
Ideal Steel Supply Corp., 547 U. S. 451, 457; Hemi Group, LLC v. City 
of New York, 559 U. S. 1, 12.  Medical Marijuana’s tort-centric defini-
tion of “injured” also stands in significant tension with the Court’s 
holding in Yegiazaryan v. Smagin, 599 U. S. 533.  In Yegiazaryan the 
Court addressed the circumstances in which injuries to property qual-
ify as “domestic” and thus provide a basis for recovery under §1964(c). 
Yegiazaryan urged the Court to rely on common-law principles gov-
erning “ ‘the situs’ ” of economic and property injuries.  Id., at 546–547. 
After questioning whether such common-law principles were even 
“germane” to §1964(c), the Court rejected their application and instead
adopted a contextual inquiry. Id., at 544.  In other words, the Court 
rejected an appeal to rely on the common law, deeming that approach 
inconsistent with “the thrust of §1964(c).”  Id., at 548. The Court 
reaches the same conclusion here. Pp. 9–11.

(e) While Medical Marijuana insists that the Court’s antitrust prec-
edent settles the question, its reliance on antitrust law is misplaced.
For one, antitrust law does not require plaintiffs to allege business or
property injuries that track common-law torts.  And for another, the 
Court has long recognized that the Clayton Act’s and §1964(c)’s injury 
requirements are not “interchangeable.” RJR Nabisco, Inc. v. Euro-
pean Community, 579 U. S. 325, 352. Pp. 11–13. 

(f) Medical Marijuana offers little guidance about how courts should 
assess whether a plaintiff has suffered a qualifying legal injury.  In 
fact, the conclusions Medical Marijuana draws from its own hypothet-
icals rely on pure ipse dixit. It admits, for example, that draining a 
bank account using a computer password obtained by violence injures 
the account holder’s property; it concedes that §1964(c) allows recovery 
for a ransom payment despite the antecedent kidnapping; and it in-
sists that a human-trafficking victim can sue for her business or prop-
erty harm despite it resulting from her captivity.  But if an antecedent-
personal-injury bar exists, it is unclear why any of these plaintiffs can
recover for their losses. 

Defining “injured” by reference to legal rights also raises questions 
about defining the right at issue. Medical Marijuana’s proposed solu-
tion—that courts should consult the complaint, state law, and general 
tort principles—does not work.  Taking those sources in order, the par-
ties’ disagreement over whether Horn pleaded a personal injury ex-
poses the problems with looking to the plaintiff’s complaint.  Relying
on state law would create choice-of-law questions.  And looking to gen-
eral tort law poses problems of its own.  Not only does general tort law 
not always clearly distinguish between “business,” “personal,” and
“property” torts, but it also is difficult to apply when there is no clear 
analogue or majority rule.  Pp. 13–17. 
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(g) Medical Marijuana warns that the Second Circuit’s rule will evis-
cerate RICO’s “business or property” limitation, allowing plaintiffs to
transform personal-injury claims into RICO suits for treble damages. 
But Medical Marijuana understates the other constraints on civil 
RICO claims.  Even so, civil RICO has no doubt evolved “into some-
thing quite different from the original conception of its enactors,” 
Sedima, 473 U. S., at 500, and Medical Marijuana is not the first to
express concern about the over-federalization of state-law claims.  As 
the Court has said before, if the statute allows the undue proliferation 
of RICO suits, the “correction must lie with Congress.”  Id., at 499. 
Pp. 17–18. 

80 F. 4th 130, affirmed and remanded. 

BARRETT, J., delivered the opinion of the Court, in which SOTOMAYOR, 
KAGAN, GORSUCH, and JACKSON, JJ., joined. JACKSON, J., filed a concur-
ring opinion.  THOMAS, J., filed a dissenting opinion.  KAVANAUGH, J., filed 
a dissenting opinion, in which ROBERTS, C. J., and ALITO, J., joined. 
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Opinion of the Court 

NOTICE: This opinion is subject to formal revision before publication in the 
United States Reports. Readers are requested to notify the Reporter of 
Decisions, Supreme Court of the United States, Washington, D. C. 20543, 
pio@supremecourt.gov, of any typographical or other formal errors. 

SUPREME COURT OF THE UNITED STATES 

No. 23–365 

MEDICAL MARIJUANA, INC., ET AL., PETITIONERS v. 
DOUGLAS J. HORN 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE SECOND CIRCUIT 

[April 2, 2025]

 JUSTICE BARRETT delivered the opinion of the Court. 
The Racketeer Influenced and Corrupt Organizations Act 

(RICO) creates a cause of action for “[a]ny person injured in 
his business or property.”  18 U. S. C. §1964(c).  We must 
decide whether the statute, by implicitly denying a remedy 
for personal injuries, also denies a remedy for business and 
property loss that derives from a personal injury.  It does 
not. 

I 
A 

In 2012, Douglas Horn was working as a commercial 
truck driver when he crashed his truck and injured his back 
and shoulder. Months later, he was still suffering from
chronic pain, and neither physical therapy nor traditional
medicine provided relief. While searching for a natural al-
ternative, Horn came across “Dixie X,” a tincture infused 
with cannabidiol—more commonly known as CBD—sold by
Medical Marijuana, Inc.1  CBD, like its cannabis “cousin” 

—————— 
1 Red Dice Holdings, LLC, is a joint venture of Medical Marijuana, Inc.,

and Dixie Holdings, LLC.  All three petitioners—defendants in the courts 
below—played a role in producing and selling Dixie X.  The details of 
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tetrahydrocannabinol (THC), is a naturally occurring
chemical compound found in the cannabis plant. Only
THC, however, has the mind-altering properties associated 
with marijuana.2 

Because a positive drug test could cost him his job, Horn
was wary of any product that might contain THC. But 
Dixie X seemed safe. It was described as a “CBD-rich,” non-
psychoactive medicine that is “0% THC.” App. 19.  Medical 
Marijuana’s online FAQ page promised that Dixie X was 
“legal to consume both here in the U.S. and in many coun-
tries abroad.” Id., at 40.  Additional research, including a
call to a customer-service representative, reinforced those
representations.  Satisfied that Dixie X was THC-free, Horn 
bought a bottle and gave it a try.

A few weeks later, Horn’s employer selected him for a 
random drug screening.  To his surprise, the test detected 
THC in his system.  After Horn refused to complete a sub-
stance-abuse program—in his view, doing so would consti-
tute “an admission to doing drugs,” id., at 91–92—his em-
ployer fired him.  Horn then ordered another bottle of Dixie 
X and sent it to a third-party lab for testing.  This test also 
came back positive for THC.  In fact, the lab refused to mail 
the sample back to him, fearing that doing so would violate
federal law. 

Horn sued Medical Marijuana in Federal District Court,
raising a civil RICO claim (as well as a host of state-law 
claims not relevant here).  See 18 U. S. C. §1964(c).  He al-
leged that Medical Marijuana was a RICO “ ‘enterprise’ ” en-
gaged in marketing, distributing, and selling Dixie X. 
§1961(4); see United States v. Turkette, 452 U. S. 576, 583 
(1981) (a RICO enterprise is “a group of persons associated 
—————— 
their respective roles do not matter here, so we refer to them collectively
as “Medical Marijuana.” 

2 See Substance Abuse and Mental Health Services Administration, 
Cannabidiol (CBD)—Potential Harms, Side Effects, and Unknowns 1 
(Feb. 2023). 
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together for a common purpose of engaging in a course of
conduct”). He also asserted that Medical Marijuana’s false 
or misleading advertising satisfied the elements of mail and 
wire fraud and that those crimes constituted a “ ‘pattern of
racketeering activity.’ ”  §§1961(1), (5); see also §§1341, 
1343. 

The District Court granted summary judgment to Medi-
cal Marijuana on the RICO claim.  According to the court, 
Horn’s lost employment “flow[ed] from, and [was] deriva-
tive of, a personal injury he suffered”—the introduction of 
THC “into his system through the ingestion of Dixie X.” 
2021 WL 4173195, *2, *5 (WDNY, Sept. 14, 2021).  Yet 
RICO’s civil cause of action, the court stressed, is available 
only to a “ ‘person injured in his business or property.’ ”  Id., 
at *2 (emphasis added). Because a plaintiff cannot recover 
for a personal injury, it reasoned, neither can he recover for
a business or property harm that results from a personal
injury. Id., at *5. So for Horn, §1964(c) offered no path to 
relief. 

The Second Circuit reversed. 80 F. 4th 130 (2023).  It 
began by analyzing an issue that neither the District Court 
nor the parties had addressed: whether the term “business”
in §1964(c) encompasses not only a “ ‘commercial or indus-
trial establishment or enterprise,’ ” but also an individual’s 
“ ‘employment.’ ”  Id., at 135–136. Adopting the broad defi-
nition, the Second Circuit concluded that Horn had been 
“ ‘injured in his business’ ” when he lost his job. Ibid. 

It then turned to the District Court’s holding that a plain-
tiff like Horn cannot recover for a business or property
harm that flows from an “antecedent personal injury.”  Id., 
at 137. Horn insisted that any personal-injury bar was in-
applicable because the court had mischaracterized his “un-
witting ingestion of THC” as a “personal injury” from which 
his lost employment derived. Id., at 135, n. 2. But the Sec-
ond Circuit put this issue aside, instead holding that 
§1964(c) does not impose an “antecedent-personal-injury 
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bar.” Id., at 137.  It acknowledged that by granting recovery 
to someone “injured in his business or property,” §1964(c) 
“implicitly excludes recovery for personal injuries.”  Ibid. 
Even so, the court said, nothing in “RICO’s text or struc-
ture” justifies reading this “negative implication” to exclude 
recovery for all business and property injuries that happen
to derive from a personal injury. Id., at 138.  Rather, Con-
gress “expressly authorized” a plaintiff to sue for injuries to 
his business or property.  Id., at 140. And “business and 
property are no less injured simply because” the plaintiff 
also suffered “an antecedent personal injury.”  Id., at 140– 
141. 

By rejecting an antecedent-personal-injury bar, the Sec-
ond Circuit deepened a split among the circuits.  The Sixth, 
Seventh, and Eleventh Circuits have each interpreted 
§1964(c) to preclude relief for any economic loss (including 
loss to business or property) that results from a personal 
injury. See Jackson v. Sedgwick Claims Mgmt. Servs., Inc., 
731 F. 3d 556, 565 (CA6 2013) (en banc); Doe v. Roe, 958 F. 
2d 763, 770 (CA7 1992); Grogan v. Platt, 835 F. 2d 844, 847 
(CA11 1988).  The Second Circuit has joined the Ninth Cir-
cuit in refusing to distinguish between a business or prop-
erty loss suffered as an immediate consequence of a RICO 
violation and one “derived from” or “a secondary effect of ” 
a personal injury. Diaz v. Gates, 420 F. 3d 897, 901 (2005)
(en banc). We granted certiorari to resolve the split. 601 
U. S. ___ (2024). 

B 
Because this case implicates several issues that fall out-

side the scope of the question presented, we begin by em-
phasizing what we do not decide. 

First, we express no view on whether Horn suffered an 
antecedent personal injury when he consumed THC.  In the 
courts below, Horn characterized his injury as exclusively 
to his business and property because the defendants hurt 
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his livelihood, not his body.  Whatever the merits of this 
theory, the Second Circuit did not address it, and neither 
party asks us to revisit the District Court’s conclusion that 
Horn suffered a personal injury.  So like the Second Circuit, 
we proceed on the understanding that he did.

Second, we do not decide whether the Second Circuit cor-
rectly interpreted “business” to encompass “employment” 
for purposes of §1964(c).  This interpretation may or may 
not be right. But because Medical Marijuana has not chal-
lenged it, we leave the issue for another day. 

Finally, we do not opine on what it means for a plaintiff
to be “injured in his . . . property” under §1964(c).  The par-
ties suggest that this phrase covers all pecuniary loss. We 
need not engage this argument, however, because Horn’s 
claim does not depend on it.  After concluding that Horn
was “injured in business,” the Second Circuit expressly re-
served the question “whether Horn suffered an injury to 
property when he lost his job.”  80 F. 4th, at 136, n. 3.  We 
follow suit. 

The only question we address is the one squarely before 
us: whether civil RICO bars recovery for all business or 
property harms that derive from a personal injury. 

II 
A 

Section 1964(c) provides that “[a]ny person injured in his 
business or property by reason of a violation of [RICO] may 
sue. . . .” (Emphasis added.) The ordinary meaning of “in-
jure” is to “cause harm or damage to” or to “hurt.” American 
Heritage Dictionary 676 (1969); Webster’s Third New Inter-
national Dictionary 1164 (1971) (“to impair the soundness 
of ”; “to inflict material damage or loss on”); Ballentine’s 
Law Dictionary 626 (3d ed. 1969) (“[t]o harm; to hurt; to
wound”).  “Injury,” which shares a common root, ordinarily 
refers to “[d]amage of or to a person, property, reputation,
or thing.” American Heritage Dictionary, at 676; see also 
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Webster’s Third New International Dictionary, at 1164.3 

The meaning of the relevant phrase is therefore straight-
forward: A plaintiff has been “injured in his business or 
property” if his business or property has been harmed or 
damaged. Section 1964(c) requires nothing more.

Even so, §1964(c) does not allow recovery for all harms. 
Instead, by explicitly permitting recovery for harms to busi-
ness and property, it implicitly excludes recovery for harm 
to one’s person. See RJR Nabisco, Inc. v. European Com-
munity, 579 U. S. 325, 350 (2016); see also A. Scalia & B.
Garner, Reading Law §10, p. 107 (2012) (“[S]pecification of 
the one implies exclusion of the other”).  But the “business 
or property” requirement operates with respect to the kinds 
of harm for which the plaintiff can recover, not the cause of 
the harm for which he seeks relief.  For example, if the 
owner of a gas station is beaten in a robbery, he cannot re-
cover for his pain and suffering. But if his injuries force
him to shut his doors, he can recover for the loss of his busi-
ness.  In short, a plaintiff can seek damages for business or 
property loss regardless of whether the loss resulted from a 
personal injury. 

B 
Medical Marijuana resists this conclusion, contending 

that “injured in his business or property” carries a special-
ized meaning.  While “injury” ordinarily means harm, it can
also refer to the “invasion of a legal right.”  Ballentine’s Law 
Dictionary, at 627; see also Restatement (Second) of Torts 
§7(1) (1964). Seizing on the latter definition, Medical Ma-

—————— 
3 Section 1964(c), which was enacted in 1970, see 84 Stat. 944, was 

modeled on a materially identical provision in the Clayton Act, which 
was enacted in 1914, see 38 Stat. 731.  Agency Holding Corp. v. Malley-
Duff & Associates, Inc., 483 U. S. 143, 150 (1987).  “Injure” had the same 
meaning then.  See Webster’s New International Dictionary 1111 (1913)
(defining “injure” as “[t]o do harm to; to hurt; damage; impair” and “in-
jury” as “[d]amage or hurt done to or suffered by a person or thing”). 
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rijuana, echoed by the principal dissent, argues that “in-
jured in his business or property” means “suffered an inva-
sion of a business or property right”—that is, a business or 
property tort.4  The invasion of a personal right, they assert,
never gives rise to a cause of action under RICO.  See Brief 
for Petitioners 11, 15, 35; post, at 7 (opinion of KAVANAUGH, 
J.). So if a personal-injury tort causes a business or prop-
erty harm, the plaintiff “cannot recast” his harm “as the ba-
sis for a RICO suit.” Brief for Petitioners 15. 

It is true that “injury” can mean “invasion of a legal
right.” But even in the language of lawyers, this specialized
definition is not exclusive. Ballentine’s, for example, de-
fines the full phrase “injury in his property” to mean either
“[a]n injury to his property” or “[h]arm or damage resulting
to his property directly or indirectly.”  Ballentine’s Law Dic-
tionary, at 627.  And Black’s defines “injury” to mean “[a]ny 
wrong or damage done to another, either in his person,
rights, reputation, or property.”  Black’s Law Dictionary
924 (rev. 4th ed. 1968) (emphasis added).  So in legal dic-
tionaries, as in lay ones, “injury” often means “harm” or 
“damage.”

When a word carries both an ordinary and specialized 
meaning, we look to context to choose between them. 
United States v. Hansen, 599 U. S. 762, 775 (2023).  Here, 
context cuts decisively in favor of ordinary meaning.  As an 

—————— 
4 Neither Medical Marijuana nor the principal dissent explains why

the common law of torts supplies the entire universe of relevant rights. 
After all, §1964(c) also confers a legal right: a protection against business
or property harms that result from racketeering activity.  Accordingly, if 
a defendant’s racketeering activity causes such a harm, the defendant 
has “inva[ded]” the plaintiff ’s “legally protected interest”—in other 
words, has injured the plaintiff, according to Medical Marijuana and the 
principal dissent’s own definition. Restatement (Second) of Torts §7(1); 
see post, at 1, 5 (KAVANAUGH, J., dissenting).  Under their view, then, a 
civil RICO plaintiff must establish not just one but two injuries: first, a 
violation of the statutory right established by §1964(c), and second, a vi-
olation of a right recognized by the common law of torts. 
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initial matter, the statute uses the word “injured” rather
than “injury.” The word choice is notable, because while the 
legal dictionary on which Medical Marijuana primarily re-
lies includes the specialized meaning (“invasion of a legal
right”) in the possible definitions of “injury,” it defines “in-
jured” only according to its ordinary meaning: “[h]urt, dam-
aged, [or] wounded.” Ballentine’s Law Dictionary, at 627.
It is hard to make a term-of-art argument without the term
of art. 

And although Medical Marijuana argues otherwise, the
presence of the word “damages” does not suggest that “in-
jured” conveys a specialized meaning.  Recall that §1964(c)
allows “[a]ny person injured in his business or property by 
reason of ” a RICO violation to “recover threefold the dam-
ages he sustains.” (Emphasis added.)  Medical Marijuana
insists that the definitions of “injured” and “damages” must
be different, because “Congress’ use of ‘certain language in 
one part of the statute and different language in another’ 
can indicate that ‘different meanings were intended.’ ”  
Sebelius v. Auburn Regional Medical Center, 568 U. S. 145, 
156 (2013) (quoting Sosa v. Alvarez-Machain, 542 U. S. 692, 
711, n. 9 (2004)).  According to Medical Marijuana, “dam-
age[s]” refers to the “loss, hurt or harm” resulting from the
RICO violation.  Ballentine’s Law Dictionary, at 303.  So 
“injured” must mean something else—namely, “having suf-
fered an invasion of a legal right.”  See Brief for Petitioners 
15. 

Once again, Medical Marijuana edits the statute to make
its point. Much as it treats “injured” as interchangeable 
with “injury,” it treats “damages” as interchangeable with
“damage.” Yet the distinction matters, because “damages”
has a specialized legal meaning referring to monetary re-
dress. See Ballentine’s Law Dictionary, at 303; American 
Stevedores, Inc. v. Porello, 330 U. S. 446, 450, n. 6 (1947).
Section 1964(c) is best read as using “damages” in precisely 
this way. By allowing a plaintiff to recover “threefold the 
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damages he sustains,” the statute allows a plaintiff to re-
cover triple the amount that makes him whole. §1964(c).
And if “damages” refers to “monetary redress,” it obviously 
means something different from “hurt or harmed.”  Giving
“injured” its ordinary meaning, therefore, is perfectly con-
sistent with the meaningful-variation canon.  Besides, Med-
ical Marijuana’s preferred definition of “damages” is unten-
able. Under it, the statute would allow a plaintiff to recover 
“threefold the loss, hurt, or harm he sustains.”  That makes 
little sense. 

C 
1 

Medical Marijuana admits that “depending on context,
injury can mean harm” and that “injury, harm, and dam-
ages” can be used interchangeably.  Reply Brief 8. Tell-
ingly, it ignores the many cases treating the terms synony-
mously in this very context. 

Sedima holds that “the compensable injury necessarily is
the harm caused by predicate acts sufficiently related to
constitute a pattern.” Sedima, S. P. R. L. v. Imrex Co., 473 
U. S. 479, 497 (1985) (emphasis added). Tracking Sedima, 
Anza is replete with language about the plaintiff ’s harms. 
See, e.g., Anza v. Ideal Steel Supply Corp., 547 U. S. 451, 
457 (2006) (“Ideal’s theory is that Joseph and Vincent Anza
harmed it”); id., at 458 (“To be sure, Ideal asserts it suffered 
its own harms”); ibid. (“The cause of Ideal’s asserted harms, 
however, is a set of actions . . . entirely distinct from the
alleged RICO violation”). The same is true of Hemi Group, 
which reiterates that “in the RICO context, the focus is on 
the directness of the relationship between the conduct and
the harm.” Hemi Group, LLC v. City of New York, 559 U. S. 
1, 12 (2010) (emphasis added). In case after case, we have 
used the words “injury,” “harm,” and other terms connoting 
loss interchangeably.  See, e.g., Bridge v. Phoenix Bond & 
Indemnity Co., 553 U. S. 639, 644, n. 3 (2008) (“For present 
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purposes, it suffices that respondents allege they ‘suffered
the loss of property related to the liens they would have
been able to acquire’ ”);5 Klehr v. A. O. Smith Corp., 521 
U. S. 179, 191 (1997) (“[T]heir injuries—the harm to their 
farm—have always been specific and calculable”); Holmes 
v. Securities Investor Protection Corporation, 503 U. S. 258, 
271 (1992) (equating “injuries” with “losses suffered”).  Ac-
cepting Medical Marijuana’s argument would require an 
about-face. 

Vocabulary aside, if “injured” does not mean “harmed,” it 
is difficult to understand our holding in Yegiazaryan v. 
Smagin. 599 U. S. 533 (2023).  There, we addressed the 
circumstances in which injuries to property qualify as “do-
mestic” and thus provide a basis for recovery under
§1964(c). Yegiazaryan urged us to rely on “common-law 
principles governing ‘the situs’ ” of economic and property 
injuries. Id., at 546–547.  In his view, these principles es-
tablished a “bright-line rule”: An injury is located at the 
plaintiff ’s domicile.  Ibid.  We rejected his argument, rea-
soning that he had not clearly explained why those princi-
ples were “germane” to §1964(c). Id., at 547.  His view, we 
observed, “generate[d] results . . . far afield from any rea-
sonable interpretation of what qualifies as a domestic ap-
plication of §1964(c).” Id., at 548.  We instead adopted a
contextual, fact-intensive inquiry that accounts for “the na-
ture of the alleged injury, the racketeering activity that di-
rectly caused it, and the injurious aims and effects of that
activity.” Id., at 544 (footnote omitted). 
—————— 

5 The principal dissent thinks that Bridge supports its view, but the 
opposite is true.  See post, at 19 (opinion of KAVANAUGH, J.). In Bridge, 
we rejected an invitation to look to a common-law tort analogue to resolve 
whether the defendant’s fraudulent conduct could form the basis of a civil 
RICO suit.  553 U. S., at 652.  There was no reason to think, we ex-
plained, that Congress had limited §1964(c)’s reach to only “ ‘those acts 
[that] would have been actionable under the common law.’ ”  Ibid.  In this 
case, however, Medical Marijuana and the principal dissent adopt pre-
cisely that logic. 
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Medical Marijuana’s argument stands in significant ten-
sion with Yegiazaryan.  Carried to its logical conclusion, a 
tort-centric reading of §1964(c) would require that courts
refer to choice-of-law principles governing the “place of 
wrong” when locating the situs of a RICO injury.  Restate-
ment of Conflict of Laws §377 (1934). Those principles dic-
tate looking to where “the last event necessary to make an
actor liable for an alleged tort takes place.”  Ibid.  So there 
would be no reason for a court to use a contextual approach,
surveying the “injurious effects” of the defendant’s conduct
and pinpointing where they “largely manifested.” 
Yegiazaryan, 599 U. S., at 546.  But this is the precise ap-
proach we outlined in Yegiazaryan. And we rejected the 
petitioner’s appeal to the common law, deeming it incon-
sistent with “the thrust of §1964(c).”  Id., at 548.  We reach 
the same conclusion here. 

2 
Perhaps realizing that our civil RICO precedent is not on 

their side, Medical Marijuana and the principal dissent 
largely ignore it, insisting instead that our antitrust prece-
dent settles the issue.  See post, at 8–11 (opinion of 
KAVANAUGH, J.).  But their reliance on antitrust law is mis-
placed.6 

Despite what the principal dissent says, antitrust law has 
not “long required plaintiffs to allege business or property 
injuries” that track common-law torts.7  See post, at 5–6, 10. 

—————— 
6 As the principal dissent itself observes: “Few antitrust violations are

likely to inflict personal injury” because “anticompetitive acts break 
laws, not legs.”  Post, at 13 (opinion of KAVANAUGH, J.). Well put—and 
all the more reason to wonder why antitrust law is particularly helpful 
here. 

7 Tellingly, the principal dissent builds its antitrust argument on a sin-
gle sentence from a century-old case about rate fixing, see Keogh v. Chi-
cago & Northwestern R. Co., 260 U. S. 156, 162 (1922), and an unadorned 
citation to a District Court case, see Reiter v. Sonotone Corp., 442 U. S. 
330, 339 (1979) (citing Hamman v. United States, 267 F. Supp. 420, 432 
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In Radiant Burners, for example, we said that “to state a 
claim” under the Sherman and Clayton Acts, “allegations
adequate to show a violation and, in a private treble dam-
age action, that [the] plaintiff was damaged thereby are all 
the law requires.” Radiant Burners, Inc. v. Peoples Gas 
Light & Coke Co., 364 U. S. 656, 660 (1961) (per curiam)
(emphasis added). And more recently, we observed that the 
“broad text” of the Clayton Act—“ ‘any person’ who has been 
‘injured’ ”—“readily covers consumers who purchase goods 
or services at higher-than-competitive prices from an alleg-
edly monopolistic retailer.” Apple Inc. v. Pepper, 587 U. S. 
273, 279 (2019). In neither Radiant Burners nor Apple (nor
any case in between) did we pause to ask whether “the 
plaintiff ’s business or property rights” had been “legally vi-
olated” according to the common law of torts. Post, at 10 
(KAVANAUGH, J., dissenting).8 

In fact, to the extent our modern antitrust precedent fore-
closes recovery for certain economic harms, it does so be-
cause of a requirement that we have expressly declined to
extend to civil RICO. Several decades ago, we interpreted 
the Clayton Act to require a particular kind of injury—
namely, an “injury of the type the antitrust laws were in-
tended to prevent.”  Brunswick Corp. v. Pueblo Bowl-O-
Mat, Inc., 429 U. S. 477, 489 (1977); Atlantic Richfield Co. 

—————— 
(Mont. 1967)). Post, at 8–10 (opinion of KAVANAUGH, J.).  And while the 
dissent claims that we have recognized the former as “ ‘settled law,’ ” post, 
at 9, n. 1, the “settled” rule of Keogh is that “tariff-related claims” do “not 
give rise to treble-damages antitrust actions,” Square D Co. v. Niagara 
Frontier Tariff Bureau, Inc., 476 U. S. 409, 419–420 (1986).  Horn’s case, 
of course, has nothing to do with tariffs. 

8 Consistent with these cases, the prominent Areeda and Hovenkamp 
treatise states that the Clayton Act’s “ ‘business or property’ requirement 
is virtually always satisfied provided there is some kind of injury that 
can be properly characterized as economic.” 2A P. Areeda, H. 
Hovenkamp, R. Blair, & C. Durrance, Antitrust Law: An Analysis of An-
titrust Principles and Their Application §336 (5th ed. 2021). 
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v. USA Petroleum Co., 495 U. S. 328, 342 (1990) (This “re-
quirement . . . ensures that the harm claimed by the plain-
tiff corresponds to the rationale for finding a violation of the
antitrust laws in the first place” (emphasis added)).  In 
Sedima, however, we concluded that “transplant[ing]” this
cause-of-action-specific interpretation of “injured” into the
RICO context “would be inappropriate.”  RJR Nabisco, 579 
U. S., at 352 (describing Sedima). Rejecting the Second Cir-
cuit’s “[a]nalog[y] to the Clayton Act,” we held that a civil 
RICO plaintiff need not allege a “ ‘racketeering’ ” or “ ‘RICO-
type injury’ ”; all that is required is business or property 
“harm” resulting from the defendant’s “predicate acts.” 
Sedima, 473 U. S., at 484–485, 495. “There is no room in 
the statutory language” we explained, “for an additional, 
amorphous ‘racketeering injury’ requirement.” Id., at 495; 
see also Holmes, 503 U. S., at 269, n. 15 (“ ‘[A]ntitrust in-
jury’ has no analogue in the RICO setting”). In short, we 
recognized then and reiterate today that the Clayton Act
and §1964(c) are not “interchangeable.”  RJR Nabisco, 579 
U. S., at 352. 

D 
You can’t replace something with nothing.  And aside 

from its repeated assertions that “injury” means “invasion 
of a legal right,” Medical Marijuana offers next to nothing
about how courts should assess whether the plaintiff has
suffered such an invasion. 

The proof lies in Medical Marijuana’s own hypotheticals.
Unable to identify a guiding principle, it lets pure intuition
do the work. It asserts that if a mobster assaults a carwash 
owner and the owner does “business with the mob” as a re-
sult, the owner has suffered a “business or property injury.” 
Brief for Petitioners 34. But why? The business or property 
loss flowed from an assault on the carwash owner.  Accord-
ing to Medical Marijuana, the example works because 
“[f]orcing someone to do business with the mob instead of a 
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cheaper, legitimate competitor is a prototypical business or 
property injury.”  Ibid.  It offers nothing, however, to sup-
port this ipse dixit. What makes choosing a more expensive 
business partner a “prototypical” business injury?  And why
does this rationale not extend to losing your job, as Horn
did after consuming Dixie X?  Medical Marijuana does not 
say. 9 

Its other examples continue in the same vein. It admits 
that “if Tony Soprano drains a bank account using a com-
puter password obtained by violence, Mr. Soprano has in-
jured the account holder’s property by taking his money.” 
Id., at 34–35 (citation omitted). It concedes that §1964(c)
allows recovery for a ransom payment, even if a kidnap-
ping—a personal harm—was the catalyst.  Id., at 34.  And 
it insists that a human-trafficking victim can sue for her 
business or property harm, even though the harm neces-
sarily resulted from her captivity.  Reply Brief 8.  But if an 
antecedent-personal-injury bar exists, it is unclear why any 
of these plaintiffs can recover for their business or property
losses.  In each scenario, the economic harm resulted from 
a personal injury.

As Medical Marijuana’s own hypotheticals reveal, defin-
ing “injured” by reference to legal rights raises difficult 
questions about how to define the right at issue. And Med-
ical Marijuana’s proposed solution is illusory.10  Its reply  

—————— 
9 The principal dissent has the same problem.  It asserts that “negli-

gently driving a car into a pedestrian” inflicts a personal injury that it
calls “wrongful invasion of the pedestrian’s physical safety.” Post, at 7 
(opinion of KAVANAUGH, J.).  But not even a cover-to-cover reading of the 
Restatement will reveal a “wrongful invasion of physical safety” tort. 
(And wisely, the dissent does not rest on the general tort of negligence, 
which is not susceptible to fixed categorization as a business, property, 
or personal tort.) 

10 As is the principal dissent’s.  It offers the half-hearted reassurance 
that ascertaining “whether a plaintiff [has] plausibly allege[d] a business 
or property injury as distinct from a personal injury . . . is at least a fa-
miliar judicial exercise.” Post, at 20 (opinion of KAVANAUGH, J.). Suffice 
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brief simply asserts that “plaintiffs are the masters of their
complaints and what legal rights they assert.” Id., at 4.  But 
how should a court determine whether the plaintiff has as-
serted a qualifying “legal right?” When asked this question 
at oral argument, Medical Marijuana suggested that courts
could consult three sources: the complaint, state law, and
general tort principles.  Tr. of Oral Arg. 35.  Yet this list 
gives rise to a host of new questions. Must a court examine 
all three sources?  In what order? What should it be looking 
for? And what if the sources conflict? 

Start with the complaint in this very case.  The parties
vigorously dispute whether Horn pleaded a personal injury.
Medical Marijuana says yes, Horn says no, and the Second
Circuit declined to address the question.  See 80 F. 4th, at 
135, n. 2.  We express no view on which party is right, but 
their disagreement exposes the gaps in Medical Mariju-
ana’s theory. Do the plaintiff ’s asserted causes of action 
govern? Or must a court try to match the alleged facts with
a particular business or property tort?  And what if no par-
ticular tort squarely governs the facts of the case?  As Horn 
notes, “harboring” undocumented immigrants and “ ‘traf-
ficking in counterfeit labels for phonorecords’ ” are just two
of many RICO predicate offenses that lack obvious tort-law 
analogues. See Brief for Respondent 26; see also 18 U. S. C.
§1961(1); 8 U. S. C. §1324 (harboring); 18 U. S. C. §2318
(trafficking). 

Next, consider state law.  In its briefing, Medical Mariju-
ana posits that “[i]ngesting an unwanted product” is 
“plainly a personal injury,” citing two state-court opinions
as primary support.  Brief for Petitioners 21 (citing Com-
monwealth v. Stratton, 114 Mass. 303, 304–305 (1873); 
Gupta v. Asha Enterprises, L.L.C., 422 N. J. Super. 136, 
142, 153–154, 27 A. 3d 953, 956, 963 (App. Div. 2011)).  But 
if state law controls, other questions arise.  States need not 

—————— 
it to say, we have our doubts. 



  
  

 
 

 
 

 
 

 

 

 
 
 
 
 

  

 

 

16 MEDICAL MARIJUANA, INC. v. HORN 

Opinion of the Court 

define their torts using the specific categories of “business,”
“person,” and “property.”  Nor do all torts obviously fall into 
a particular category.  Some States, for example, have re-
cently recognized a tort action against medical providers
who disclose “information obtained during treatment.”  See 
Lawson v. Halpern-Reiss, 2019 VT 38, ¶14, 210 Vt. 224, 
233, 212 A. 3d 1213, 1219; Byrne v. Avery Center for Obstet-
rics & Gynecology, P.C., 327 Conn. 540, 564–568, 175 A. 3d 
1, 15–17 (2018).  Does disclosure implicate a privacy inter-
est? If so, does violating that interest constitute a “personal 
injury”? Or does disclosure implicate a property interest in
one’s medical information? 

Relying on state law would also create choice-of-law ques-
tions. Many RICO enterprises transcend the boundaries of
a single jurisdiction. See 18 U. S. C. §1965(a) (establishing
venue in “any district” in which the defendant “resides, is 
found, has an agent, or transacts his affairs”); see also 
Agency Holding Corp. v. Malley-Duff & Associates, Inc., 483 
U. S. 143, 154 (1987) (“[P]redicate acts will often occur in 
several States”).  Which jurisdiction must supply the neces-
sary tort-law analogue? Is it where the plaintiff felt her in-
jury? Where the defendant engaged in the racketeering ac-
tivity? Where the majority of the enterprise resides? 

The third source on Medical Marijuana’s list—general
tort law—avoids the choice-of-law concern but has theoret-
ical problems of its own. For one, like state tort law, general
tort law does not always clearly distinguish between “busi-
ness,” “personal,” and “property” torts.  For another, gen-
eral tort law is neither static nor uniform.  See Air & Liquid 
Systems Corp. v. DeVries, 586 U. S. 446, 453 (2019) (observ-
ing that “the federal and state courts ha[d] not reached con-
sensus on how to apply” a particular principle of general 
tort law). When a majority rule does not exist, when the
law is unsettled, or when there is no analogous tort, defer-
ring to general tort principles is difficult, to say the least. 
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* * * 
Medical Marijuana tries valiantly to engineer a rule that 

yields its preferred outcomes.  (Civil RICO should permit 
suit against Tony Soprano, but not against an ordinary tort-
feasor.) But its textual hook—the word “injured”—does not 
give it enough to go on.  When all is said and done, Medical 
Marijuana is left fighting the most natural interpretation
of the text—that “injured” means “harmed”—with no plau-
sible alternative in hand.  That is a battle it cannot win. 

III 
Medical Marijuana, together with the principal dissent, 

warn that the Second Circuit’s rule will eviscerate RICO’s 
“business or property” limitation.  See post, at 12 (opinion
of KAVANAUGH, J.).  In their view, a plaintiff can character-
ize any economic harm flowing from a personal injury as a 
harm to his business or property. Hence, they say, plain-
tiffs can easily transform garden-variety personal-injury 
claims into RICO suits for treble damages.  While we un-
derstand the concern, Medical Marijuana and the dissent 
understate other constraints on civil RICO claims. 

First and foremost is RICO’s direct-relationship require-
ment. Time and again, we have reiterated that §1964(c)’s
“by reason of ” language demands “some direct relation be-
tween the injury asserted and the injurious conduct al-
leged.” Holmes, 503 U. S., at 268.  The key word is “direct”; 
foreseeability does not cut it. Hemi Group, 559 U. S., at 12. 
Rather, whenever the plaintiff ’s theory of causation re-
quires moving “well beyond the first step,” it “cannot meet 
RICO’s direct relationship requirement.”  Id., at 10. 

Given the number of steps in Horn’s theory and the mul-
tiple actors involved, this requirement may present an in-
surmountable obstacle in his case.  Indeed, even Horn con-
cedes that he faces “a heavy burden on remand.”  Tr. of Oral 
Arg. 45, 63, 70. There is, after all, some distance between 
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the first link in the chain (Medical Marijuana’s misrepre-
sentations) and the last (Horn’s job loss). 

Second, pleading a RICO claim is not as simple as point-
ing to a business or property harm.  A plaintiff must first
establish a pattern of racketeering activity.  18 U. S. C. 
§§1962, 1964(c).  Doing so requires identifying two or more
predicate crimes “within a single scheme that were related 
and that amounted to, or threatened the likelihood of, con-
tinued criminal activity.” H. J. Inc. v. Northwestern Bell 
Telephone Co., 492 U. S. 229, 237 (1989); see also §§1961(1) 
and (5), 1962.  So harm resulting from a single tort is not a
ticket to federal court for treble damages. 

Third, the reach of §1964(c) turns on more than the
meaning of “injured.”  As we noted at the outset, “business” 
may not encompass every aspect of employment, and “prop-
erty” may not include every penny in the plaintiff ’s pocket-
book. Accordingly, not every monetary harm—be it lost 
wages, medical expenses, or otherwise—necessarily impli-
cates RICO. Medical Marijuana brushes away this possi-
bility, instead attributing the broadest definitions to both 
terms. 

All of this said, civil RICO has undeniably evolved “into 
something quite different from the original conception of its 
enactors.” Sedima, 473 U. S., at 500.  More suits are 
brought against ordinary businesses than against “arche-
typal, intimidating mobster[s],” id., at 499, and given this 
development, Medical Marijuana is not the first litigant to 
express concern about “the ‘over-federalization’ of tradi-
tional state-law claims,” Bridge, 553 U. S., at 659.  But we 
respond today as we have before: If the breadth of the stat-
ute “leads to the undue proliferation of RICO suits, the ‘cor-
rection must lie with Congress.’ ”  Id., at 660 (quoting 
Sedima, 473 U. S., at 499); see also H. J. Inc., 492 U. S., at 
248–249; Boyle v. United States, 556 U. S. 938, 950–951 
(2009). 
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* * * 
The phrase “injured in his business or property” does not 

preclude recovery for all economic harms that result from 
personal injuries. We therefore affirm the Second Circuit’s 
judgment and remand the case for further proceedings con-
sistent with this opinion. 

It is so ordered. 
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SUPREME COURT OF THE UNITED STATES 

No. 23–365 

MEDICAL MARIJUANA, INC., ET AL., PETITIONERS v. 
DOUGLAS J. HORN 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE SECOND CIRCUIT 

[April 2, 2025]

 JUSTICE JACKSON, concurring. 
When Congress speaks, courts should listen. Congress

has instructed that the Racketeer Influenced and Corrupt
Organizations Act (RICO) “shall be liberally construed to 
effectuate its remedial purposes.” §904(a), 84 Stat. 947.
That instruction applies with particular force to the reme-
dial provision of RICO at issue in this case, 18 U. S. C.
§1964(c), which creates “a private action for those injured 
by racketeering activity.”  Sedima, S. P. R. L. v. Imrex Co., 
473 U. S. 479, 498 (1985).  In rejecting petitioners’ attempts
to add atextual hurdles to §1964(c), today’s decision accords
with Congress’s liberal-construction directive. In my view,
that provides one more reason that the decision is right.   
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SUPREME COURT OF THE UNITED STATES 

No. 23–365 

MEDICAL MARIJUANA, INC., ET AL., PETITIONERS v. 
DOUGLAS J. HORN 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE SECOND CIRCUIT 

[April 2, 2025]

 JUSTICE THOMAS, dissenting. 
The Racketeer Influenced and Corrupt Organizations Act 

(RICO) allows any person “injured in his business or prop-
erty by reason of ” racketeering activity to bring a civil suit
for damages.  18 U. S. C. §1964(c).  All agree that this “civil
RICO” statute forbids suits based on “personal injuries.” 
RJR Nabisco, Inc. v. European Community, 579 U. S. 325, 
348, 350 (2016).  We granted certiorari in this case to re-
solve a Circuit split on “[w]hether economic harms resulting 
from personal injuries” are “injuries to ‘business or prop-
erty’ ” under civil RICO or are instead personal-injury dam-
ages. Pet. for Cert. i. But, this case has proved ill suited
for deciding the question presented. The parties dispute an
important threshold issue: whether the plaintiff here suf-
fered a personal injury in the first place. And, they have 
inadequately briefed their views on the meaning of the key 
statutory phrase “injured in his business or property.” 
§1964(c). Perhaps due to these difficulties, the Court today 
issues a narrow opinion that elides the parties’ primary dis-
putes. Rather than opine on ancillary issues, I would dis-
miss the writ of certiorari as improvidently granted. I re-
spectfully dissent. 

I 
Plaintiff Douglas Horn lost his job as a commercial truck 
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driver after a random drug test revealed tetrahydrocanna-
binol (THC) in his system.  Horn asserts that the THC came 
from his ingestion of Dixie X, an over-the-counter medicinal
product manufactured and sold by Medical Marijuana,
Inc.* Medical Marijuana advertised Dixie X as THC-free, 
but a third-party laboratory detected THC in the product.

Horn sued Medical Marijuana in Federal District Court,
alleging various state-law claims and a violation of civil
RICO.  To establish a civil RICO violation, a plaintiff must 
prove that a defendant engaged in a “pattern of racketeer-
ing activity” that caused the plaintiff to be “injured in his 
business or property.”  §§1962, 1964(c).  Horn alleged that
Medical Marijuana engaged in mail and wire fraud—forms
of racketeering activity under RICO—and that, as a result,
he suffered a business or property injury in the form of lost 
employment. 

Medical Marijuana moved for summary judgment on
some of Horn’s state-law claims on the ground that Horn 
had not suffered a personal injury, an essential element of 
those claims.  Specifically, Medical Marijuana asserted that
Horn had “failed to produce any evidence or testimony that 
[he] suffered any bodily injury from ingesting Dixie X.” 
Memorandum of Law in Support of Defendants et al. in 
No. 15–cv–701 (WDNY, Aug. 30, 2018), ECF Doc. 62–1,
p. 27. In Medical Marijuana’s view, “[t]he only loss” Horn
even “attempted to establish through discovery” was that 
he lost his “jo[b] and . . . source of income.”  Ibid. 

The District Court accepted Medical Marijuana’s argu-
ment and rejected some of Horn’s state-law claims based on
his failure to establish a personal injury.  383 F. Supp. 3d 
114, 134 (WDNY 2019).  The court explained that although
Horn seeks damages for “economic losses,” he does “not 
—————— 

*Petitioners include Medical Marijuana, Inc., Red Dice Holdings, LLC, 
and Dixie Holdings, LLC, all of which were involved in the production 
and sale of Dixie X.  I refer to petitioners as Medical Marijuana through-
out this opinion. 
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claim that [he] suffered any personal injury . . . as a result 
of [Medical Marijuana’s] conduct.”  Ibid. 

The District Court’s summary judgment ruling left two
claims for trial: a state-law fraudulent inducement claim 
and the civil RICO claim. 

On the eve of trial, Medical Marijuana argued for the first 
time that Horn’s civil RICO claim failed as a matter of law 
because it was based on a “personal injury.”  Memorandum 
of Law in Reply to Motion In Limine in No. 15–cv–701 
(WDNY, Aug. 2, 2021), ECF Doc. 200, p. 4.  It asserted that 
the only injury Horn alleged was the unwanted “in-
gest[ion]” of “trace amounts of THC,” and that this kind of
injury “is, fundamentally, a type of ‘personal injury.’ ”  Id., 
at 10, 12. Horn’s lost wages, according to Medical Mariju-
ana, were merely “damages” that “derive from a personal
injury,” and thus “are not recoverable under . . . civil RICO.” 
Id., at 5 (capitalization and boldface deleted).

Notwithstanding its earlier determination that Horn had 
not suffered a personal injury for purposes of the state-law 
claims, the District Court adopted Medical Marijuana’s new 
theory and held that Horn’s civil RICO claim was based on
an impermissible “personal injury: the bodily invasion that
[Horn] suffered when he unwittingly ingested THC.”  2021 
WL 4173195, *3 (WDNY, Sept. 14, 2021). And, because civil 
RICO precludes suits based on personal injuries, the Dis-
trict Court determined that Horn’s civil RICO claim 
“fail[ed] as a matter of law.”  Id., at *5.  The District Court 
granted partial final judgment on the civil RICO claim to 
allow Horn to appeal.

Before the Second Circuit, Horn did not contest the Dis-
trict Court’s holding that civil RICO excludes suits based on
economic harms resulting from personal injuries.  Rather, 
he argued that he had not suffered a personal injury in the
first place.

The Second Circuit declined to decide whether Horn had 
suffered a personal injury.  Instead, the court resolved what 
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it described as the “logically antecedent legal question”:
whether civil RICO “bars a plaintiff from suing for injuries 
to business or property simply because they flow from, or
are derivative of, a personal injury.”  80 F. 4th 130, 135, n. 2 
(2023). Deepening a Circuit split, the Second Circuit held
that civil RICO permits a plaintiff to sue for injuries to busi-
ness or property that “flow from, or are derivative of, an an-
tecedent personal injury.” Id., at 135. 

Medical Marijuana petitioned this Court for certiorari,
asking us to decide whether economic harms resulting from
personal injuries are injuries to “business or property” un-
der civil RICO. Pet. for Cert. i. It assured us that “[t]his 
case cleanly tees that circuit split up for resolution,” and 
that the case would “tur[n] on a narrow, dispositive, and 
discrete question of statutory interpretation that requires
little analysis of the underlying facts.”  Id., at 4 (internal
quotation marks omitted).  We granted certiorari.  601 U. S. 
___ (2024). 

II 
I would dismiss the writ of certiorari as improvidently 

granted. The question presented has divided the Circuits 
and merits this Court’s attention.  But, the parties dispute 
an important, factbound, threshold issue that the court be-
low did not pass upon. And, the intertwined question of 
how to define a civil RICO injury is inadequately briefed. 

A 
We took this case to decide whether economic losses flow-

ing from personal injuries are injuries to business or prop-
erty for purposes of civil RICO, or merely damages. That 
question necessarily assumes the existence of a personal in-
jury as the starting point. 

Yet, in this case, the parties vigorously contest whether
Horn suffered a personal injury at all. Despite its earlier 
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theory that Horn had not suffered a personal injury, see su-
pra, at 2–3, Medical Marijuana now argues that “Horn suf-
fered a quintessential personal injury” by “ingesting an un-
wanted substance.”  Brief for Petitioners 20.  Horn, by
contrast, contends that he “did not suffer any harm to his 
person,” and that his injuries were only economic in nature. 
Tr. of Oral Arg. 67; Brief for Respondent 29. 

The Second Circuit expressly sidestepped the question 
whether Horn suffered a personal injury by ingesting Dixie
X. 80 F. 4th, at 135, n. 2.  The only court to have passed on
the issue—the District Court—expressed different views at
different points. See supra, at 2–3. 

I would not decide whether losses flowing from personal
injuries are injuries to business or property in a case where 
no one knows whether the plaintiff suffered a personal in-
jury in the first place. If Horn did not suffer a personal in-
jury, then our resolution of the question presented will have 
no bearing on this case.  Because federal courts may not 
“render advisory opinions . . . advising what the law would 
be upon a hypothetical state of facts,” Preiser v. Newkirk, 
422 U. S. 395, 401 (1975) (internal quotation marks omit-
ted), we ordinarily do not decide matters unless we know 
that our decision will have some import for the parties be-
fore us. Given the lack of clarity on whether Horn suffered
a personal injury, we cannot be assured that our resolution
of the question presented would affect the parties here.

Even if resolving a question that might not affect these
parties is “a permissible course, it does not strike me as the 
most sensible one.”  Warner Chappell Music, Inc. v. Nealy, 
601 U. S. 366, 376 (2024) (GORSUCH, J., dissenting).  The 
question presented asks us to analyze the nature of losses 
that flow from a personal injury.  It is difficult to analyze
the nature of downstream losses when the nature of the in-
itial event is unknown. Medical Marijuana asserts that the
kind of loss at issue here—lost wages—can sometimes con-
stitute an “injury,” depending on the circumstances and the 
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event from which the lost wages flow.  Reply Brief 15. That 
we do not know whether this case involves a personal injury 
severely “complicates our inquiry,” and thus counsels in fa-
vor of dismissing the writ of certiorari as improvidently
granted. McDonough v. Smith, 588 U. S. 109, 125 (2019) 
(THOMAS, J., dissenting); accord, Arizona v. City and 
County of San Francisco, 596 U. S. 763, 766 (2022) 
(ROBERTS, C. J., concurring) (concurring in the dismissal of 
the writ of certiorari as improvidently granted because 
other contested issues “could stand in the way of our reach-
ing the question presented . . . or at the very least, compli-
cate our resolution of that question”). 

Of course, we could decide for ourselves whether Horn 
suffered a personal injury. But, “we are a court of review, 
not of first view.” Cutter v. Wilkinson, 544 U. S. 709, 718, 
n. 7 (2005).  And, whether Horn suffered a personal injury 
is a case-specific factual finding.  Such questions do not or-
dinarily merit our review. See this Court’s Rule 10. 

Moreover, it is not clear to me that Medical Marijuana is 
even entitled to argue that Horn suffered a personal injury.
The rule of judicial estoppel “ ‘generally prevents a party 
from prevailing in one phase of a case on an argument and 
then relying on a contradictory argument to prevail in an-
other phase.’ ”  New Hampshire v. Maine, 532 U. S. 742, 749 
(2001). Medical Marijuana initially argued that Horn had 
not alleged a cognizable personal injury. See supra, at 2. 
The District Court agreed and dismissed some of Horn’s 
state-law tort claims on that ground.  Then, shortly before 
trial, Medical Marijuana argued that the remaining civil 
RICO claim failed because Horn had based the claim on a 
personal injury. Horn has made a nonfrivolous argument
that Medical Marijuana should be judicially estopped from
arguing that he suffered a personal injury.  Brief in Oppo-
sition 19–20.  Depending on the outcome before this Court,
the estoppel issue could be litigated on remand.  This addi-
tional complication is yet another reason to dismiss the writ 
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of certiorari as improvidently granted. 
Resolving the question presented would be far more

straightforward in a case where the personal injury is be-
yond dispute. For example, imagine a case in which rack-
eteering activity inflicts a classic personal injury—such as
a broken arm—and as a result, the plaintiff suffers eco-
nomic loss in the form of medical expenses. Such a case 
would cleanly tee up the question dividing the Circuits: 
whether the economic loss flowing from a personal injury
qualifies as an injury to business or property under civil 
RICO. 

The question presented is important and merits our at-
tention. But, we should save the question for a case where 
all agree that the plaintiff suffered a personal injury and
where our resolution of the question will unambiguously 
matter. 

B 
The question presented is also bound up with a related

question—that is, the definition of the phrase “injured in 
his business or property” in civil RICO.  §1964(c). To un-
derstand whether Horn’s civil RICO claim is based on an 
“injur[y] in his business or property,” it would be helpful to 
understand the meaning of that phrase in the civil RICO 
statute. Ibid.  But, I would not decide that weighty question
here because the court below did not do so, and neither 
party offers a complete definition of the phrase. 

The Second Circuit did not decide the meaning of “injured
in his business or property.”  Ibid.  In its view, “[b]y using
the disjunctive ‘or’ to separate ‘business’ from ‘property,’ 
Congress made clear that ‘business’ was not intended to
modify ‘property,’ nor was ‘property’ intended to modify
‘business.’ ” 80 F. 4th, at 135–136.  Thus, the Second Circuit 
evaluated the meaning of “business” without considering 
the meaning of “property.”  Id., at 136. 

Similarly, neither party offers a complete definition of 
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“injured in his business or property.” §1964(c). Horn ar-
gues that an injury to “business” is any harm to one’s em-
ployment, and employment, in Horn’s view, “embraces eve-
rything about which a person can be employed.”  Brief for 
Respondent 12 (internal quotation marks omitted).  But, 
Horn says little about what it means to be “injured in his 
. . . property.” §1964(c). Medical Marijuana, for its part,
argues that an injury to business or property is the invasion
of a legal right that one holds in his business or property.
Brief for Petitioners 11. But, nowhere does Medical Mari-
juana tell us exactly how it would define those legal rights.
At times it has suggested that courts should look to state 
tort law, but, it says little about how courts should assess 
whether the plaintiff has suffered a qualifying tort.  Given 
the state of the briefing on this matter, we are not well po-
sitioned to decide the meaning of “injured in his business or 
property” in this case. §1964(c).

In my view, the Court should interpret the meaning of 
“injured in his business or property” in its entirety.  The 
ordinary rule is that “a word is known by the company it 
keeps.”  Dubin v. United States, 599 U. S. 110, 124 (2023) 
(internal quotation marks omitted).  Thus, the meaning of 
“property”—and the way that courts determine the mean-
ing of that term—is likely to bear on the meaning of “busi-
ness.” It may be important that a number of courts have 
held that “whether a particular interest amounts to prop-
erty is quintessentially a question of state law.”  Doe v. Roe, 
958 F. 2d 763, 768 (CA7 1992) (citing Logan v. Zimmerman 
Brush Co., 455 U. S. 422, 430 (1982)); see also Price v. Pin-
nacle Brands, Inc., 138 F. 3d 602, 607 (CA5 1998) (per cu-
riam) (explaining that courts “may look to state law to de-
termine, for RICO purposes, whether a property interest 
exists”). Until we are prepared to define the entirety of the 
phrase “injured in his business or property,” my preference 
is to say nothing at all. 
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III 
The Court’s opinion underscores why we should dismiss

the writ of certiorari as improvidently granted.  Perhaps
due to the difficulties described above, the Court declines to 
resolve the question presented.  It also declines to offer de-
finitive guidance on what it means for a plaintiff to be “in-
jured in his business or property.”  §1964(c).  Instead, as 
JUSTICE KAVANAUGH explains, “the Court charts an unu-
sual middle way.”  Post, at 3 (dissenting opinion).  It affirms 
a component of the Second Circuit’s decision that no party
seems to dispute.  It then defines one word within the dis-
puted statutory phrase, leaving the most critical and out-
come-determinative issues for another day. If these limited 
holdings are the most we can offer, then our grant of certi-
orari was plainly improvident. 

A 
The Court affirms the Second Circuit’s conclusion that 

civil RICO “does not preclude recovery for all economic
harms that result from personal injuries.”  Ante, at 19.  In 
other words, the Court affirms the Second Circuit’s deter-
mination that civil RICO does not contain a so-called “ante-
cedent-personal-injury bar.”  80 F. 4th, at 137.  But, as far 
as I can tell, no party has ever contested that point. 

The “antecedent-personal-injury bar” appears to be a con-
cept invented by the Second Circuit.  The bar, if applied to
civil RICO, would preclude a plaintiff from recovering for 
an injury to business or property simply because the injury
happens to follow a personal injury in the causal chain.  In 
other words, the theory goes, once the plaintiff suffers a per-
sonal injury, he may not recover for any subsequent injuries
to his business or property that follow or flow from it. 

In my view, the majority misunderstands Medical Mari-
juana to be advocating for that rule.  See ante, at 14. The 
majority describes the “only question” before us as “whether
civil RICO bars recovery for all business or property harms 
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that derive from a personal injury.”  Ante, at 5.  But, that 
reformulation of the question presented miscasts Medical
Marijuana’s argument. Medical Marijuana concedes that 
some harms to business or property are actionable under 
civil RICO, even if they follow or flow from a personal in-
jury.  See Brief for Petitioners 33–34.  Its point is that not 
all harms to business or property are injuries to business or 
property under civil RICO. In its view, some economic 
harms—such as medical expenses, or, as relevant here,
some forms of lost wages—are better conceived of as dam-
ages. Thus, the question squarely before us is whether the 
economic harms in this case—Horn’s lost wages—consti-
tute a cognizable injury to business or property under civil 
RICO or are instead personal-injury damages. 

I agree with the Court’s conclusion that civil RICO does
not bar recovery for all economic harms that result from a 
personal injury.  So do the other dissenters.  Post, at 20–21 
(opinion of KAVANAUGH, J.).  And, as far as I can tell, so do 
all the parties and the court below. See Brief for Petitioners 
34; Brief for Respondent 18–21; 80 F. 4th, at 137.  We do 
not ordinarily take a case to settle an issue on which there
is no disagreement. 

B 
The Court’s other holding is that “injured” in civil RICO 

means “harmed.” Ante, at 5–6. But, defining one word 
within the phrase “injured in his business or property,”
§1964(c), sidesteps the core of the parties’ disagreement.

The parties dispute the meaning of the phrase “injured in
his business or property.”  §1964(c). Although the parties
would define “injured” in slightly different terms, their big-
gest disagreement concerns what is injured or harmed.  Ac-
cording to Horn, a plaintiff can bring a civil RICO suit so 
long as his business—broadly defined to mean “everything”
about employment—is harmed. Brief for Respondent 12 
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(internal quotation marks omitted).  And, according to Med-
ical Marijuana, a plaintiff can bring a civil RICO suit only 
if his legally protected right in his business or property is
invaded (or, in other words, injured or harmed).  See Brief 
for Petitioners 11. The modest conclusion that “injured” 
means “harmed” leaves the scope of the relevant harm un-
resolved. 

The Court’s limited holding is bound to “leave substantial
confusion and litigation in its wake.”  Post, at 25 (opinion of 
KAVANAUGH, J.).  Notwithstanding its decision to affirm, 
the Court is unwilling to say that Horn has alleged a cog-
nizable injury to his business under civil RICO.  The Court 
makes clear that it is not deciding whether the Second Cir-
cuit correctly interpreted “business” to encompass “employ-
ment.” Ante, at 5.  The Court also makes clear that it is not 
deciding the definition of “property.”  Ibid.  I appreciate the 
hesitation to define an entire phrase in a case where neither
party offers a complete definition. But, rather than define 
one word in isolation, I would wait for a better case. 

* * * 
The decision below implicates a genuine Circuit split, but 

the parties dispute a factbound, threshold issue that di-
rectly bears on the question presented.  And, the related is-
sue of how to define “injured in his business or property,”
§1964(c), was not decided below and is inadequately
briefed. I would therefore dismiss the writ of certiorari as 
improvidently granted.  I respectfully dissent. 
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SUPREME COURT OF THE UNITED STATES 

No. 23–365 

MEDICAL MARIJUANA, INC., ET AL., PETITIONERS v. 
DOUGLAS J. HORN 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE SECOND CIRCUIT 

[April 2, 2025]

 JUSTICE KAVANAUGH, with whom THE CHIEF JUSTICE 
and JUSTICE ALITO join, dissenting. 

The Racketeer Influenced and Corrupt Organizations 
Act, known as RICO, provides that any “person injured in 
his business or property by reason of a violation” of the Act 
“shall recover threefold the damages he sustains.” 18 
U. S. C. §1964(c) (emphasis added).  Under the text of 
RICO, therefore, a plaintiff may sue for “business or
property” injuries, and he may seek recovery of the
damages he sustains from those injuries. But a plaintiff
may not sue for “personal injuries.”  RJR Nabisco, Inc. v. 
European Community, 579 U. S. 325, 350 (2016).

Importantly, and key to my disagreement with the
Court’s opinion in this case, the term “injured” is a tort-law
term of art and therefore “should be given its established 
common-law meaning.” United States v. Castleman, 572 
U. S. 157, 163 (2014) (quotation marks omitted).  In tort 
law, the term “injured” means to have suffered “the 
invasion of any legally protected interest.”  Restatement 
(Second) of Torts §7(1) (1964).  Personal, property, and 
business injuries all have well-defined meanings in tort 
law: They mean the invasion of a legal right in one’s person, 
property, or business, respectively. 

The dispute in this case arises because personal injuries
in tort law, and thus also in RICO cases, often result in 
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losses or damages that are related to the victim’s business 
or property. For example, personal injuries from defective 
products or car accidents often lead to lost wages (loss of 
“business” according to plaintiff Horn) and medical 
expenses (loss of “property” according to Horn).

So the fundamental question here is whether business or 
property losses from a personal injury transform a 
traditional personal-injury suit into a business-injury or 
property-injury suit that can be brought in federal court for
treble damages under RICO. Plaintiff Horn and the Second 
Circuit say that the answer is yes.  Defendant Medical 
Marijuana, as well as the Sixth, Seventh, and Eleventh
Circuits, contend that the answer is no—that RICO does 
not authorize suits for personal injuries regardless of what
losses or damages a victim sustains from a personal injury. 
I agree with defendant Medical Marijuana and the Sixth,
Seventh, and Eleventh Circuits. 

A plaintiff cannot circumvent RICO’s categorical
exclusion of personal-injury suits simply by alleging that a 
personal injury resulted in losses of business or property, 
thereby converting otherwise excluded personal-injury 
suits into business- or property-injury suits.  If the rule 
were otherwise, as plaintiff Horn advocates here, RICO 
would federalize many traditional personal-injury tort
suits. When enacting civil RICO in 1970, Congress did not 
purport to usher in such a massive change to the American 
tort system.  As the Eleventh Circuit rightly said, if 
“Congress intended to create a federal treble damages
remedy for cases involving bodily injury, injury to 
reputation, mental or emotional anguish, or the like, all of 
which will cause some financial loss, it could have enacted 
a statute referring to injury generally, without any 
restrictive language.” Grogan v. Platt, 835 F. 2d 844, 847 
(1988) (quotation marks omitted).  Congress did not enact 
such a statute. On the contrary, it excluded personal-injury 
suits. And it is not remotely plausible to conclude that 



  
 

 

  
 

  

 
 
 
 
  

 
 
 

 
 
 

 
 

 
 
 
 
 

  
 

3 Cite as: 604 U. S. ____ (2025) 

KAVANAUGH, J., dissenting 

Congress excluded personal-injury suits under RICO and 
then turned around and somehow still implicitly authorized
most personal-injury suits under RICO.

For its part, the Court today neither fully agrees with
plaintiff Horn and the Second Circuit, nor fully agrees with 
defendant Medical Marijuana and the Sixth, Seventh, and
Eleventh Circuits. Instead, the Court charts an unusual 
middle way.  The Court agrees with Horn that the term
“injured” in RICO is not a tort-law term of art and therefore
should be read according to its ordinary conversational
meaning, rather than its longstanding legal meaning.
Therefore, the Court agrees with Horn that personal-injury
suits are not excluded by RICO so long as the personal 
injuries lead to “business or property loss.”  Ante, at 6. But 
the Court then declines to decide whether lost wages and
medical expenses (which are among the most common
economic damages in personal-injury suits) qualify as
business or property losses recoverable in those RICO suits.

By concluding that traditional personal-injury suits are 
not excluded by RICO and then punting on the critical
questions of whether lost wages and medical expenses are
recoverable losses of business or property in those RICO
suits, the Court’s opinion both errs on the law and leaves
substantial confusion in its wake.  The aftermath of the 
Court’s opinion could be quite a mess, as courts grapple 
with RICO personal-injury cases where the question is 
what losses qualify as business or property losses.

Unlike the Court, I would heed the text of the statute, 
recognize that the term “injured” in RICO is a longstanding
tort-law term of art, and keep things relatively simple:
RICO excludes suits for personal injuries, regardless of
what losses or damages ensue from those personal injuries. 

I 
For three reasons, I conclude that RICO does not 

authorize suits for personal injuries even when those 



 
  

 

 

 
 
 
 
 

 

  

 

 
 
 
 

 
 

 

 

 
 

4 MEDICAL MARIJUANA, INC. v. HORN 

KAVANAUGH, J., dissenting 

personal injuries result in losses or damages related to one’s 
business or property: (1) the text of RICO excludes
personal-injury suits and incorporates traditional tort-law 
principles about what injury means; (2) this Court’s
antitrust precedents, which interpret the same “injured in
his business or property” language on which RICO was 
deliberately modeled, confirm that RICO excludes all losses
resulting solely from personal injuries; and (3) the
federalism canon counsels against federalizing large
swaths of ordinary state-court tort cases absent clear
direction from Congress. 

A 
First is the statutory text.  RICO expressly distinguishes

among different kinds of injuries—personal injuries versus 
business or property injuries. 

When it enacted RICO in 1970, Congress did not pluck
the word “injured” out of thin air. Rather, Congress 
adopted language that comes straight from longstanding 
tort-law principles. And those longstanding tort-law
principles matter when courts construe RICO:  In 
interpreting statutory torts, this Court starts “from the
premise that when Congress creates a federal tort it adopts
the background of general tort law.”  Staub v. Proctor 
Hospital, 562 U. S. 411, 417 (2011).  Therefore, to define the 
scope of civil RICO’s cause of action, this Court has 
repeatedly looked to “general common-law” tort principles 
regarding “legal injury.” Bridge v. Phoenix Bond & 
Indemnity Co., 553 U. S. 639, 656 (2008); see Beck v. Prupis, 
529 U. S. 494, 500–501 (2000). 

Stated otherwise, “injured” is a “common-law term of art”
that “should be given its established common-law 
meaning.” United States v. Castleman, 572 U. S. 157, 163 
(2014) (quotation marks omitted). Here, as elsewhere, 
when “Congress transplants a common-law term, the ‘old
soil’ comes with it.”  United States v. Hansen, 599 U. S. 762, 
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778 (2023) (quotation marks omitted).
What constitutes injury as a matter of traditional tort

law? For tort-law purposes, injury is the infringement of a 
legal right—“the invasion of any legally protected interest 
of another.” Restatement (Second) of Torts §7(1). 

And with injury so defined, Congress’s “cabining RICO’s
private cause of action to particular kinds of injury”—
business or property injuries, not personal injuries—makes 
perfect sense. RJR Nabisco, Inc. v. European Community, 
579 U. S. 325, 350 (2016).  That is because tort law has long
categorized different kinds of legal injuries along precisely 
those lines. 

Personal injury includes “acts constituting a tort because
intended or likely to cause bodily harm or emotional
distress.” Restatement (Second) of Torts §924, Comment a 
(1977); see id., ch. 2, Introductory Note, at 22; Ballentine’s 
Law Dictionary 941 (3d ed. 1969).  Typical personal-injury 
claims may involve, for example, car accidents or defective 
products.

Property injury—like trespass or conversion—is an act 
“materially affecting the capacity of particular property for
ordinary use and enjoyment” or “the diminishing” of one’s 
“property” by tortious means.  Ballentine’s, at 627; see 
Chattanooga Foundry & Pipe Works v. Atlanta, 203 U. S. 
390, 396, 398–399 (1906). 

Those categories are long and widely recognized.  In 
detailing the “several injuries cognizable by the courts of 
common law,” Blackstone separated “wrongs or injuries
that affected the rights of persons” from “such injuries as 
affect the rights of property.”  3 W. Blackstone, 
Commentaries on the Laws of England 115, 144 (1768). As 
one court phrased it 150 years later, actions “to recover 
damages caused by bodily injuries, or by injuries to
property,” were “well known as distinct classes of actions” 
and “each separately treated in the text books of law”—and
“so clearly distinguished” that “there is no difficulty in 
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recognizing and classifying them.” Gridley v. Fellows, 166 
Cal. 765, 769, 138 P. 355, 357 (1914); see Kelley v. Boyne, 
239 Mich. 204, 213, 214 N. W. 316, 319 (1927). 

Business injury such as unfair competition and tortious
interference with contract eventually developed into its
own standalone tort-law category, distinct from personal or 
property injury. By the late 19th and early 20th centuries,
courts and commentators embraced the general principle
that “to interfere with a man’s trade by a malicious act is
actionable” because it violates “a concrete right as distinct 
as his right to his lands and chattels, one which imposes on
his fellows a correlative duty, the breach of which is a tort.” 
E. McClennen, Some of the Rights of Traders and Laborers, 
16 Harv. L. Rev. 237, 237–238, 241 (1903); cf. F. Cooke, The
Law of Combinations, Monopolies and Labor Unions §7 (2d 
ed. 1909). And by 1938, the First Restatement included a
division titled “Interference with Business Relations” that 
described trade-related wrongs like unfair competition and
tortious interference with contract.  See Restatement 
(First) of Torts, div. 9.

In short, tort law has long distinguished personal-injury
suits from business-injury or property-injury suits.  And 
RICO incorporated that traditional distinction into the 
statutory text. Like some of the States, Congress could
have decided to authorize RICO suits for any person who 
has been “injured,” period, which would have covered 
personal-injury suits as well as business- or property-injury
suits. See Ga. Code Ann. §16–14–6(c) (2024); Fla. Stat.
§772.104(1) (2023).  But Congress instead decided to limit 
civil RICO suits to plaintiffs who have been “injured in” 
their “business or property.”

More specifically, RICO’s private right of action is
available to a person who has suffered a business or 
property injury “by reason of a violation” of RICO.  §1964(c).
And a RICO violation generally requires the defendant to
have engaged in a “pattern of racketeering activity,” where 
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“racketeering activity” includes conduct chargeable as any
of a host of state- and federal-law crimes, such as money 
laundering, extortion, and mail or wire fraud, to take some
common examples. §1962; see §§1961(1), (5).  The question
for a court under civil RICO is simply whether the plaintiff 
was “injured in his business or property by reason of ” 
whatever the defendant did to violate RICO.  §1964(c).

One further important point:  Under tort law, injury is 
distinct from the losses or damages that result from an 
injury. Since before the Founding, courts have 
distinguished “injury” from “damage.” Uzuegbunam v. 
Preczewski, 592 U. S. 279, 286 (2021) (citing Cable v. 
Rogers, 3 Bulst. 311, 312, 81 Eng. Rep. 259 (K. B. 1625)). 
Stated simply, injury is “the illegal invasion of a legal right; 
damage is the loss, hurt, or harm which results from the
injury.” Ballentine’s, at 303; see Black’s Law Dictionary 
466 (rev. 4th ed. 1968).

For example, negligently driving a car into a pedestrian 
inflicts a legal injury on the pedestrian—wrongful invasion 
of the pedestrian’s physical safety.  The pedestrian’s losses
or damages resulting from the injury typically will include 
his lost wages and medical expenses, among other things
like pain and suffering. The injury (the hit from the
negligently driven car) gives the pedestrian a right to sue; 
the lost wages, medical expenses, and pain and suffering 
that follow are damages that a plaintiff may be able to
recover for the injury. See Restatement (Second) of Torts
§§910, 912, Comment a. 

All of that means that when a victim suffers only a
personal injury (such as from a car accident or defective 
product), his lost wages and medical expenses are merely 
the losses or damages that result from that personal injury,
not themselves a separate business or property injury—
that is, not a distinct infringement of a legal right in one’s 
business or property. 

Therefore, a victim who suffers only a personal injury “by 
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reason of ” a RICO violation has not been “injured” in his 
“business or property,” even if that personal injury leads 
him to lose wages or incur medical expenses. That victim 
may not sue under RICO. 

B 
This Court’s antitrust precedents further confirm that 

RICO’s exclusion of personal-injury suits means what it 
says and cannot be circumvented by recharacterizing 
personal-injury losses or damages (such as lost wages or 
medical expenses) as their own standalone business or 
property injuries. 

By the time Congress enacted RICO in 1970, this Court 
had already interpreted identical text in the antitrust 
laws—“injured in his business or property”—to adhere to 
the traditional tort-law understanding of business or 
property injuries as distinct from personal injuries.  Those 
prior antitrust holdings interpreting that same statutory 
language carry weight both as a matter of precedent and 
because this Court presumes that in enacting RICO,
Congress adopted “the interpretation federal courts had 
given the words earlier Congresses had used” in the
antitrust laws. Holmes v. Securities Investor Protection 
Corporation, 503 U. S. 258, 268 (1992); see, e.g., Agency 
Holding Corp. v. Malley-Duff & Associates, Inc., 483 U. S. 
143, 151 (1987).

Enacted long before RICO, the Sherman and Clayton
Acts provided that any “person who shall be injured in his 
business or property . . . by reason of ” an antitrust violation 
may “sue therefor” and “shall recover three fold the 
damages by him sustained.” Sherman Act, §7, 26 Stat. 210
(1890) (emphasis added); see Clayton Act, §4, 38 Stat. 731
(1914), as amended, 15 U. S. C. §15(a).  And in applying
that statutory text, the Court opined that “injured in his 
business or property” had its traditional tort-law meaning. 

The Court expressly said so in an antitrust price-fixing 
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case, Keogh v. Chicago & Northwestern R. Co., 260 U. S. 156 
(1922). There, the Court accepted that the plaintiff “was
damaged” directly by the defendants’ illegal conduct—he 
“lost the benefit of rates” that “he would have enjoyed” “but
for the conspiracy.” Id., at 160, 162. But being 
“damaged”—suffering a loss—was not what the statutory
text demanded. The Sherman Act required legal injury. As 
the Court put it, “Section 7 of the Anti-Trust Act” gave “a
right of action” only to “one who has been ‘injured in his 
business or property.’  Injury implies violation of a legal 
right.” Id., at 163 (emphasis added).

In other words, the Keogh Court ruled that “injured”
referred to the violation of a legal right, not to the harm or
damage resulting from the violation of a legal right.  And so 
the Court went on to determine whether the plaintiff had 
been legally “injured”—which, in Keogh, he had not.1 

Therefore, for an antitrust plaintiff to be “injured in his
business or property,” this Court and others have required
that the plaintiff be legally wronged in a business or 

—————— 
1 The Court does not offer a persuasive substantive response to what it

calls “century-old” precedent (i.e., case law from the time shortly after 
the antitrust laws were enacted).  The Court instead tries minimizing it. 
Ante, at 11, n. 7.  But the requirement of legal injury is not a “single 
sentence” from Keogh:  It is the holding of Keogh—a holding that has 
been followed to the present day. Specifically, the fixed rates in Keogh
were filed with and approved by the Interstate Commerce Commission. 
260 U. S., at 160.  The plaintiff suffered no “legal” “[i]njury” from rates 
elevated by price-fixing because the regulator-approved rate was the 
“legal rate.”  Id., at 163. In that circumstance, although the plaintiff 
suffered a loss, there was no legal injury. Keogh’s holding is plainly 
contrary to the Court’s test. And Keogh is not a one-off, as all of the other 
above cases applying a legal-injury rule (especially Chattanooga Foundry 
& Pipe Works v. Atlanta, 203 U. S. 390 (1906)) make clear.  That is why 
this Court has continued to reaffirm Keogh, going so far as to repeatedly 
call it “settled law.”  Square D Co. v. Niagara Frontier Tariff Bureau, 
Inc., 476 U. S. 409, 415–417, 420, 422, 424 (1986); see, e.g., South Branch 
LLC v. Commonwealth Edison Co., 46 F. 4th 646, 650–652 (CA7 2022) 
(applying Keogh’s definition to civil RICO). 
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property interest as traditionally understood. See 
Chattanooga Foundry, 203 U. S., at 396, 399; Gerli v. Silk 
Assn. of Am., 36 F. 2d 959, 960 (SDNY 1929). The question
is whether the plaintiff ’s business or property rights were
legally violated—not whether the plaintiff suffered some 
sort of business or property loss or damage from an injury.

In Reiter v. Sonotone Corp., the Court applied those basic
principles to hold that the antitrust laws “exclude personal 
injuries.” 442 U. S. 330, 339 (1979).  That is true, the Court 
suggested, even when the personal injuries led to losses or
damages related to the plaintiff ’s business or property.  As 
its example of excluded personal injuries, the Court cited 
Hamman v. United States, 267 F. Supp. 420 (Mont. 1967). 
In Hamman, the plaintiffs had tried to evade the personal-
injury exclusion by contending that their property damage
from a personal injury itself qualified as a distinct property 
injury for purposes of the antitrust laws.  Id., at 429, 432. 
Under the antitrust laws, however, that argument does not 
suffice, which is presumably why the Reiter Court cited 
Hamman as exactly the kind of personal-injury suit that
the antitrust laws exclude.  442 U. S., at 339.  The Reiter 
Court’s citation to Hamman supports the conclusion that 
damages to one’s business or property from personal
injuries do not somehow magically transform those 
personal injuries into distinct business or property injuries 
that can be alleged in an antitrust suit. 

To summarize: Antitrust law has long required plaintiffs 
to allege business or property injuries, and has long
excluded suits for personal injuries.  And critically, 
antitrust law has defined “injured” as traditionally
understood under tort law—that is, as an invasion of a legal
right and distinct from the losses or damages that ensue.2 

—————— 
2 The Court points to (1) the rule that paying higher-than-competitive 

prices is an antitrust injury; and (2) a single conclusory line from one per 
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RICO aims “to compensate the same type of injury” as the 
antitrust laws; “each requires that a plaintiff show injury 
‘in his business or property by reason of ’ a violation.” 
Agency Holding, 483 U. S., at 151.  Those antitrust 
precedents therefore strongly buttress the conclusion that 
RICO excludes personal-injury torts, regardless of what 
kinds of losses or damages ensue. See, e.g., Gause v. Philip 
Morris, 2000 WL 34016343, *4–*5 (EDNY, Aug. 8, 2000) 
(rejecting an attempt to reframe loss of income from 
emphysema as a property injury under RICO).

In RICO, Congress surely did not copy verbatim antitrust 
law’s well-established business or property requirement in
order to silently convert ordinary personal-injury tort cases
into federal RICO lawsuits with treble damages available. 

C 
Third, even if the above textual and precedential points

do not themselves clinch the matter, the federalism canon 
weighs heavily against reading RICO to encompass
traditional personal-injury suits.

The federalism canon directs courts not to significantly
alter the federal-state balance absent “exceedingly clear 
language” from Congress. Sackett v. EPA, 598 U. S. 651, 
679 (2023) (quotation marks omitted); see, e.g., Gregory v. 
Ashcroft, 501 U. S. 452, 460 (1991).  If RICO covered 

—————— 
curiam opinion from the 1960s.  Ante, at 11–12. But the first rule is just 
the holding of Reiter, which specifically relied on a 1906 legal-injury 
precedent to hold that a payment induced at an illegal price is injury in 
one’s property.  442 U. S., at 340 (“A person whose property is diminished
by a payment of money wrongfully induced is injured in his property”
(quoting Chattanooga Foundry, 203 U. S., at 396 (quotation marks 
omitted))). And as for the 1960s case, the Court there merely said that 
“all the law requires” is damage to the plaintiff as compared to “economic
harm” to “the public at large.”  Radiant Burners, Inc. v. Peoples Gas Light 
& Coke Co., 364 U. S. 656, 659–660 (1961) (per curiam) (quotation marks 
omitted). 
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personal injuries that lead to lost wages and medical 
expenses, as Horn advocates, then civil RICO would 
federalize huge swaths of state tort law in a manner that 
Congress never contemplated or authorized.

That reading would eviscerate the careful balance that
Congress struck when enacting RICO.3  Again, most
personal-injury torts lead to damages involving a loss of 
employment or income (such as lost wages) or loss of money 
(such as medical expenses). Horn characterizes those 
damages as lost business or lost property. So if Horn’s 
argument were accepted and RICO’s exclusion of personal 
injuries did not actually exclude most personal-injury tort
suits, then RICO would suddenly authorize a vast new 
category of personal-injury suits seeking treble damages in 
federal court. For example, plaintiffs could easily plead
everyday product liability claims as federal RICO claims, at
least so long as there were two or more instances of fraud 
that a plaintiff could cast as a “pattern” of racketeering 
activity.  18 U. S. C. §1961(5); see Brief for Petitioners 25–
29; Brief for Chamber of Commerce of the United States of 
America et al. as Amici Curiae 19–21. 

Most state tort suits are personal-injury suits.  And the 
States assume an especially active role regarding the rules 
of personal-injury cases, exercising their “traditional 
authority to regulate tort actions.”  Wos v. E. M. A., 568 
U. S. 627, 639 (2013).

Interpreting civil RICO to allow plaintiffs to bypass those
state-law limits—and to triple their damages in federal
court—would supplant vast “areas of traditional state 
responsibility.”  Bond v. United States, 572 U. S. 844, 858 

—————— 
3 RICO authorizes both criminal prosecutions and civil actions by the 

Government regardless of whether there has been any business or
property injury.  See 18 U. S. C. §§1963(a), 1964(a)–(b).  But Congress 
deliberately made a different choice for private suits, “cabining RICO’s
private cause of action to particular kinds of injury.” RJR Nabisco, Inc. 
v. European Community, 579 U. S. 325, 350 (2016). 
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(2014). In the antitrust context, this Court has emphasized 
that the “maintenance in our federal system of a proper 
distribution between state and national governments” is “of 
far-reaching importance,” and an “intention to disturb the
balance is not lightly to be imputed to Congress.”  Hunt v. 
Crumboch, 325 U. S. 821, 826 (1945) (quotation marks
omitted).

So too with RICO. Indeed, the federalism concerns are 
even greater with RICO than with antitrust.  Few antitrust 
violations are likely to inflict personal injury on a
plaintiff—anticompetitive acts break laws, not legs.  But 
“the breadth of the predicate offenses” in RICO practically
covers the waterfront of personal-injury tort law.  Sedima, 
S. P. R. L. v. Imrex Co., 473 U. S. 479, 500 (1985).  So if 
RICO were interpreted as Horn suggests, RICO suits for 
treble damages in federal court could supplant many
everyday tort suits in state court. Avoiding such seismic 
shifts in the federal-state balance, Congress drew the 
critical RICO boundary at issue here—“cabining RICO’s
private cause of action to particular kinds of injury” and
“excluding” “personal injuries.”  RJR Nabisco, 579 U. S., at 
350. 

II 
To sum up so far: When civil RICO employed the

language “injured in his business or property,” it broke no 
new ground. It incorporated well-established tort-law 
principles and antitrust precedents in a straightforward 
way. If the only injury (that is, invasion of a legal right) 
that a plaintiff suffers is a personal injury, the plaintiff 
cannot recover under civil RICO. And RICO does not allow 
access to its treble-damages remedy by silently green-
lighting personal-injury suits that have downstream 
financial consequences like lost wages or medical expenses.
After all, most personal injuries generate those 
downstream financial consequences.  So if RICO were 
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interpreted in that way, it would federalize significant 
swaths of state tort law, and substantially alter the federal-
state balance. 

Despite all of that, the Court today agrees in part (with
some important caveats as discussed below) with plaintiff 
Horn on this basic statutory issue and thereby circumvents 
RICO’s exclusion of personal injuries—letting in through 
the back door at least some of the personal-injury suits that
RICO’s text bars at the threshold. 

The Court’s key mistake, in my view, is to employ an 
ordinary-meaning definition of the term “injured” rather
than its longstanding meaning as a term of art in American
tort law. As the Court sees it, the ordinary meaning of
“injured” simply is to have suffered harm or losses or 
damages. Therefore, when a personal injury leads to harm
or losses or damages related to one’s business or property, 
those downstream harms to business or property are 
actually their own distinct business or property injuries for 
purposes of RICO. So under that reasoning, many
personal-injury suits seeking treble damages can in fact be
brought under RICO in federal court.  Voila. 

A 
To navigate around RICO’s distinction between personal-

injury suits and business- or property-injury suits, and the 
key point that injury is a longstanding tort-law term of art,
the Court stresses that RICO uses the term “injured”
instead of “injury.”  That single piece of “context,” says the 
Court, means that we should look to the ordinary meaning
of “injured” and that the traditional tort-law understanding
of injury does not carry over to RICO. Ante, at 7–8. I am 
mystified by the Court’s attempt to hang its analytical hat 
on such a thin distinction between “injured” and “injury.” 
After all, a person “injured” is a person who has suffered an 
“[i]njury,” a “violation of a legal right”—that is, the victim
of a tort or wrong. Keogh v. Chicago & Northwestern R. Co., 
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260 U. S. 156, 163 (1922) (quotation marks omitted); see, 
e.g., Chattanooga Foundry & Pipe Works v. Atlanta, 203 
U. S. 390, 398–399 (1906); Ziglar v. Abbasi, 582 U. S. 120, 
130 (2017); Alabama Power Co. v. Ickes, 302 U. S. 464, 479 
(1938); Taylor v. Carryl, 20 How. 583, 599 (1858). 

After reviewing a single dictionary definition of “injured,”
the Court concludes that the term “injured,” as distinct
from “injury,” has no specialized legal meaning. From 
there, the Court says that it “is hard to make a term-of-art
argument without the term of art.”  Ante, at 8.  But the  
Court’s nifty turn of phrase has no substance behind it.
Every one of the Court’s dictionaries—its legal dictionaries,
and even its generalist ones—includes the rights-violation 
definition of “injure” or “injured,” not just of “injury.”  See 
Ballentine’s, at 627 (“injured party”); Black’s, at 924 (to
“injure”); Webster’s New International Dictionary 1111
(1913) (“injured”); American Heritage Dictionary 676 (1969)
(to “injure”); Webster’s Third New International Dictionary 
1164 (1971) (“injured”).  Those sources do not draw the 
distinction that the Court creates in order to avoid RICO’s 
exclusion of personal injuries.4 

Simply put, the Court’s attempt to find a key difference 
between “injured” and “injury” rings hollow.  And the 
Court’s textual gymnastics do not end there.  If the Court 
were correct that injured simply means having suffered 
harm or losses or damages, then the statutory term 
“injured” would refer to the same thing as the statutory 
term “damages.”  But the statute distinguishes “injured”
from “damages” and makes clear they are not the same 

—————— 
4 Meanwhile, the Court’s cited definition for “injury in his property” is 

nearly identical to this Court’s test for “injured in his property” in 
antitrust, the part of speech notwithstanding.  Compare Ballentine’s, at
627 (“An injury to his property; also the diminishing of his property by a
transfer of property, or a payment of money, induced by fraud”), with 
Chattanooga Foundry, 203 U. S., at 396, 398–399 (either “injury to 
property” or “a payment of money wrongfully induced”). 



  
  

 

  
 

 
  

 

 

 

 
  

  

 

   
 

 
  

 

  
 

 

16 MEDICAL MARIJUANA, INC. v. HORN 

KAVANAUGH, J., dissenting 

thing. See §1964(c) (“Any person injured in his business or 
property by reason of a violation” of RICO “shall recover 
threefold the damages he sustains” (emphasis added)).  The 
text instead makes clear that damages are the losses that a
victim sustains from an injury.

Faced with the problem that its definition of injured
refers to the same thing as damages in this statute, the
Court simply redefines “damages” not to mean losses, but 
rather to mean only “monetary redress” to be paid for the 
losses. Ante, at 8–9. 

The Court is surely correct that “damages” can mean (i)
losses suffered or (ii) monetary redress from a lawsuit for 
those losses. In fact, the term “damages” is often used in
both ways. But in this statutory context, only the former 
definition—losses—makes any sense.  As used in the RICO 
statute, “damages” are something that a victim “sustains.” 
And the term “sustains” means to “experience or suffer (loss 
or injury).” American Heritage, at 1296. A plaintiff cannot
suffer or sustain “monetary redress,” as the Court seems to 
think. But he can sustain losses. 

So the term “damages” in RICO means losses, but that is
exactly what the Court says the term “injured” means.  The 
Court affords the same meaning to those different terms. 
In this context, that is another clue that the Court’s 
analysis of the term “injured” has gone off track.5 

—————— 
5 To be sure, when a plaintiff recovers the damages, he has obtained 

“monetary redress.”  But that is because of the statutory word “recover.” 
Nor is it odd, as the Court seems to think, for a statute to say that a 
plaintiff can “recover” his losses or damages.  Allowing a plaintiff to 
“recover” the “damages” sustained—where “damages” unambiguously
means losses suffered—is a formulation used in countless other statutes 
and cases.  For example, “[w]hen an owner of a passenger motor vehicle 
sustains damages as a result of a motor vehicle accident because the 
vehicle did not comply with” certain standards, “the owner may bring a 
civil action against the manufacturer to recover the damages.”  49 
U. S. C. §32508.  If a person “purchase[s] or sell[s] any security at a price 
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In short, to reach its conclusion that RICO allows 
personal-injury suits involving losses or damages to
business or property, the Court reasons that “injured”
means something different from “injury.”  And it changes
the statutory definition of “damages” to avoid that word 
carrying the same meaning as the Court’s reading of
“injured.” Neither of those efforts is persuasive or 
permissible as an interpretation of RICO’s text, in my view. 

The correct reading is instead the textually 
straightforward one: A person “injured in his business or 
property” is a person who has suffered injury in a business
or property right as traditionally defined—the violation of 
a legal right in his business or property.  Keogh, 260 U. S., 
at 163. Civil RICO allows a person to “recover damages” if 
the damages result from a business or property injury, but 
not if the damages result from a personal injury.  Id., at 
162.6 

—————— 
which was affected” by certain manipulation, “the person so injured may 
sue . . . to recover the damages sustained as a result of any such act or 
transaction.”  15 U. S. C. §78i(f ). And even specifically in antitrust, a 
“claimant” means a person bringing a civil action except for a State “with
respect to a civil action brought to recover damages sustained by the 
State.”  15 U. S. C. §7a(4). See also, e.g., Missouri, K. & T. R. Co. v. 
Haber, 169 U. S. 613, 615 (1898) (“object was to recover the damages 
sustained by the plaintiff . . . by reason of the defendants having brought 
. . . certain cattle alleged to have been” infected with “Spanish fever”); 
Tindle v. Birkett, 205 U. S. 183, 184 (1907) (“an action brought in 1899 
to recover damages claimed to have been sustained in consequence of 
specified false and fraudulent representations”); Great Northern R. Co. 
v. Sullivan, 294 U. S. 458, 462 (1935) (“if injured thereby, plaintiff is 
entitled to recover the damages sustained in consequence of [the 
defendant’s] failure”); Construction Workers v. Laburnum Constr. Corp., 
347 U. S. 656, 666 (1954) (“the recovery of damages caused by tortious
conduct”). 

6 In a footnote, the Court apparently also endorses Horn’s fallback 
argument:  According to the Court, even if “injured” refers to the violation 
of a legal right, that is no problem so long as the legal right is the right
“against business or property harms that result from racketeering 
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B 
The Court also contends that precedent compels us to 

read “injured” as meaning “harmed or damaged,” not as a 
tort-law term of art meaning invasion of a legal right.  Ante, 
at 6; see ante, at 9–11. But the Court does not cite any cases
actually holding as much. Instead, the Court offers out-of-
context citations of isolated mentions of “harm” in other 
cases. 

In relying on passages pulled out of context from judicial
opinions, the Court makes the mistake of parsing “the 
language of an opinion” “as though we were dealing with
language of a statute.” Reiter v. Sonotone Corp., 442 U. S. 
330, 341 (1979).  The Court seizes in particular on the word
“harm,” which is not in the RICO statute.  The Court says
that injury simply means harm as ordinarily understood. 
So any harm to business or property is its own distinct 
business or property injury, the Court says.  But that is 
wrong as a matter of elementary tort law. As the 
Restatement plainly says, “harm, which is merely personal 
loss or detriment, gives rise to a cause of action only when
it results from the invasion of a legally protected interest, 
which is to say an injury.”  Restatement (Second) of Torts
§7, Comment d.7 

—————— 
activity.”  Ante, at 7, n. 4; see Brief for Respondent 24. But being 
“injured” is an element of the RICO private right of action.  If “injured” 
means violation of a legal right, then the right being violated cannot be
the right to not suffer from a RICO violation.  (That theory would be just 
as circular as it sounds.)  The rights violations have to be defined 
somewhere else—and so they are, by “general common-law” tort 
principles of “legal injury.”  Bridge v. Phoenix Bond & Indemnity Co., 553 
U. S. 639, 656 (2008). 

7 The Court also cites an extraterritoriality case, Yegiazaryan v. 
Smagin, 599 U. S. 533 (2023).  But its reading of that case is puzzling. 
Yegiazaryan held that we must apply the presumption against
extraterritoriality, rather than a specific rule from the First Restatement 
of Conflict of Laws, to determine whether and to what extent RICO 
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Moreover, contrary to the Court’s telling, multiple civil
RICO precedents confirm that to be “injured” in civil RICO
means to have suffered “legal injury,” not merely to have
suffered harm or loss or damage of some kind.  Bridge v. 
Phoenix Bond & Indemnity Co., 553 U. S. 639, 656 (2008). 
In Bridge, for example, the Court explained that whether 
an element is required in order to state a civil RICO claim
turns on whether that element is necessary to show “legally 
cognizable injury” under “general common-law 
principle[s].” Ibid.8  In Beck v. Prupis, the Court likewise 
held that when civil RICO says that anyone “injured” by
reason of a “violation” may sue, it means that a plaintiff 
may recover only if “injured” by a “violation” under “well-
established common law” principles.  529 U. S. 494, 500– 
501, 506 (2000).9 

—————— 
applies abroad.  In other words, rather than any particular conflict-of-
laws rules, RICO incorporates our usual, across-the-board 
extraterritoriality test for federal torts—the “presumption against
extraterritoriality, with its distinctive concerns for comity and discerning 
congressional meaning.” Id., at 547–548.  Nothing about that case 
suggests we should not also apply our other usual rule for federal torts— 
“the premise that when Congress creates a federal tort it adopts the 
background of general tort law.” Staub v. Proctor Hospital, 562 U. S. 
411, 417 (2011). 

8 The Court quotes Bridge but omits the first part of the sentence. 
Bridge held that “predicate acts under RICO” need not be “actionable 
under the common law” so long as they are chargeable under RICO’s list
of state or federal crimes.  553 U. S., at 652 (emphasis added and 
quotation marks omitted).  In other words, the part of Bridge that the 
Court quotes says that predicate acts need to be crimes, not torts. But 
when it came to determining whether a plaintiff suffered “legal injury” 
from those predicate acts, Bridge made clear that what matters is the 
“general common-law principle[s]” of tort liability.  Id., at 656 (emphasis 
added). 

9 And on other RICO-related interpretive issues as well, this Court’s 
cases have read civil RICO “to incorporate common-law principles.” 
Holmes v. Securities Investor Protection Corporation, 503 U. S. 258, 266– 
267 (1992) (relying on Associated Gen. Contractors of Cal., Inc. v. 
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Those Bridge and Beck precedents directly contradict the 
Court’s test today that RICO’s private right of action 
“requires nothing more” than that a plaintiff ’s “business or 
property has been harmed or damaged.”  Ante, at 6. Under 
this Court’s precedents, more is certainly required.
Specifically, the plaintiff must have suffered a business or 
property injury as those terms are understood under 
general tort principles—meaning an invasion of a legal
right in his business or property. 

C 
The Court further says that distinguishing personal

injuries from business or property injuries, as the text of 
RICO requires, would be difficult at times.  To be sure, as 
with almost everything in the law, there may be close calls 
at the margins—here, about whether a plaintiff plausibly 
alleges a business or property injury as distinct from a
personal injury.  But that inquiry is at least a familiar 
judicial exercise. Cf. United States v. Burke, 504 U. S. 229, 
239 (1992); see also, e.g., Willard v. Moneta Bldg. Supply, 
Inc., 262 Va. 473, 482, 551 S. E. 2d 596, 600 (2001) 
(“applicable statute of limitations” turns on “the type of
injury alleged”). And the commonplace reality of some close
calls does not mean that we can or should disregard 
Congress’s textual limitation on the kinds of injury that a 
plaintiff must allege—and ultimately prove—in order to
recover under RICO. 

The Court also focuses incessantly on a scenario where, 
as sometimes happens, a single episode results in injuries 
both to one’s person and to one’s business or property. Some 
kinds of wrongful acts can cause the invasion of multiple
legal rights—for example, a car accident might damage the
car (property injury) and physically harm the driver 
—————— 
Carpenters, 459 U. S. 519, 531–534 (1983)); see also Anza v. Ideal Steel 
Supply Corp., 547 U. S. 451, 457 (2006); Hemi Group, LLC v. City of New 
York, 559 U. S. 1, 9 (2010). 
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(personal injury).  See generally W. Loyd, Actions Arising 
Out of Injury to Both Person and Property, 60 U. Pa. L. Rev.
531 (1912); contra, ante, at 14, n. 9 (resisting dividing 
negligence actions along these lines).  In those scenarios, 
civil RICO allows recovery for the business or property
injury (assuming RICO’s other requirements are met), but 
not the personal injury.
 I therefore agree with the Court—and so does defendant 
Medical Marijuana—that civil RICO allows for recovery 
any time a defendant has “invaded the plaintiff ’s business 
or property rights,” “even if the plaintiff also suffered a 
personal injury.”  Brief for Petitioners 34–35; see Reply 
Brief 7. As defendant Medical Marijuana acknowledges, 
and I too agree, if a defendant’s act causes both personal 
and property injuries to another, then civil RICO “allows 
suit for the” “property injury” but not the “personal injury,” 
no matter which came first.  Reply Brief 8.

In other words, neither Medical Marijuana nor I actually
adopt the position the Court today labels as the 
“antecedent-personal-injury bar.” Ante, at 4, 14.  Under 
that supposed bar, RICO would “implicitly” exclude any 
business or property injuries whenever they follow a
personal injury.  Ante, at 4. But by repeatedly criticizing
that supposed rule, the Court invents and knocks down a 
straw man.  So just to be crystal clear, I agree with the 
Court (as does defendant Medical Marijuana) that if the 
plaintiff at some point also suffered a personal injury in 
addition to a business or property injury, the plaintiff can 
still recover damages for the business or property injury.

Consider the Court’s hypotheticals. They are supposed to 
show that the so-called “antecedent-personal-injury bar” 
would bar recovery and lead to untenable results in certain 
cases. But in almost all of them, the rule that defendant 
Medical Marijuana proposes (and I agree with) would allow 
recovery, not bar it.  Indeed, they are not close calls. Why
does Tony Soprano “injure” a victim in his property by 
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extracting a computer password through violence and then 
using it to drain a bank account? Because he has committed 
at least two traditional wrongs: battery on the password
holder and conversion of the money.  Restatement (Second) 
of Torts §§13, 222. A mobster who assaults a carwash 
owner in order to force him to do business with the mob 
“intentionally and improperly interferes” with the owner’s
right to do business with whom he pleases. Id., §§766A,
766B; cf. id., §§766C, 912, Comment d (no business injury
from lost profits after a personal injury “unless the harm to
the business was intended”); contra, ante, at 6.  And when 
a fraudster or a kidnapper uses deceit or extortion to obtain
money, the victim parts with it because he “has been 
defrauded or subjected to duress, or whatever it may be”—
in other words, “injured in his property.”  Chattanooga 
Foundry, 203 U. S., at 399. 

The correct rule therefore remains the one that civil 
RICO expressly provides: In a RICO suit, a plaintiff can
recover “damages” from a “business or property” injury, but
not damages from a personal injury. 

III 
Now, we get to the important juncture where the Court

diverges from plaintiff Horn in terms of what RICO 
plaintiffs may recover in personal-injury suits.

Plaintiff Horn seeks a rule that would blatantly
circumvent RICO’s exclusion of personal-injury suits.  In 
Horn’s world, plaintiffs could routinely bring RICO claims 
for personal injuries from drug mislabeling, dangerous
products, medical malpractice, car accidents, and health
consequences from pollution, to name a few.  As Horn sees 
it, “injured” means to have experienced a loss, and losing
money via lost wages or medical expenses always entails 
being “injured” in one’s business or property. See Reiter v. 
Sonotone Corp., 442 U. S. 330, 338 (1979) (“Money, of 
course, is a form of property”).  Therefore, plaintiffs could 
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routinely repackage many state personal-injury suits as 
RICO suits (so long as the defendant committed two or more 
predicate acts) and obtain treble recovery for medical 
expenses, lost wages, and other pecuniary losses.  The only
kind of damages that Horn would exclude are non-economic 
damages like pain and suffering.10 

Plaintiff Horn’s approach would dramatically expand 
civil RICO and allow plaintiffs to seize on RICO to replace 
ordinary state-law tort suits. Plaintiffs could convert, for 
example, everyday product liability claims into RICO mass-
tort class actions and multi-district litigation where 
plaintiffs might now seek recovery of triple their lost wages 
and triple their medical expenses.

Horn’s game-changing rule would likely produce
significant cascading effects on the American economy and 
federal and state court systems. American businesses 
facing novel RICO suits with treble damages would incur
significantly increased litigation exposure and 
corresponding settlement pressure. Their insurance 
premiums would rise.  And all of those costs would mean 
higher prices for consumers, and fewer jobs and lower 
wages for workers.  In short, the effects of Horn’s rule would 
likely be dramatic, as Medical Marijuana and its amici 
explain. See Brief for DRI Center for Law and Public Policy 
et al. as Amici Curiae 20–22; Brief for Chamber of 
Commerce of the United States of America et al. as Amici 
Curiae 22–23. 
—————— 

10 Plaintiff Horn says that his rule is consistent with the Ninth 
Circuit’s. But in Diaz v. Gates, the Ninth Circuit specifically rejected 
conflating “mere loss of something of value (such as wages) with injury 
to a property interest (such as the right to earn wages).”  420 F. 3d 897, 
900, n. 1 (2005) (en banc).  And that court held that the plaintiff ’s harms 
could give rise to a RICO claim because they “amount[ed] to intentional
interference with contract and interference with prospective business 
relations.”  Id., at 900.  So the Ninth Circuit’s rule is distinct from the 
rules advocated by plaintiff Horn and the Court today, which reject any 
reliance on tort law or legal injury. 
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Where is the Court on all of this? Having accepted
plaintiff Horn’s basic statutory argument, the Court
declines to accept all the implications of that position. 
Instead, the Court stops short and does not (yet) go as far 
as Horn would.  After agreeing with Horn that RICO does 
not exclude what are traditional personal-injury suits, the
Court does not (for now) adopt Horn’s view that lost wages 
and medical expenses are “necessarily” recoverable.  Ante, 
at 18. The Court instead suggests that lost wages (as
distinct from lost profits) may not necessarily be a business
loss, and pecuniary losses such as medical expenses may 
not necessarily be a property loss. 

It is good that the Court pulls back from the precipice and 
does not adopt Horn’s argument in full. In particular, the 
Court seems to recognize that it would border on the absurd 
to adopt Horn’s position in full and interpret RICO to
federalize (and allow treble damages for) such a large
number of otherwise standard personal-injury tort suits. 

But instead of simply interpreting RICO not to authorize 
suits for personal injuries, as the statutory text says and as
I would do, the Court still sticks partway with Horn and his 
overly broad interpretation of the statutory text.  The Court 
then backfills to avoid some of the absurd implications of 
that position by emphasizing certain statutory limitations 
on RICO suits and then leaving other questions 
unanswered for now. 

For example, the Court stresses that proximate cause is 
strictly cabined in the RICO context, requiring a direct
relationship, not mere foreseeability.  Ante, at 17; see Hemi 
Group, LLC v. City of New York, 559 U. S. 1, 12 (2010); Anza 
v. Ideal Steel Supply Corp., 547 U. S. 451, 457 (2006); 
Holmes v. Securities Investor Protection Corporation, 503 
U. S. 258, 266–267 (1992).  The Court helpfully suggests, 
moreover, that Horn’s suit will not clear that direct-
relationship bar, saying that it may pose an 
“insurmountable obstacle” to Horn’s continuing this suit. 
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Ante, at 17. And the Court notes that RICO does not allow 
suits for a single tort, but requires a “pattern of
racketeering activity.”  Ante, at 18. 

I welcome those limits, and I appreciate that they may 
mitigate some of the potential consequences of the Court’s 
overbroad statutory interpretation.

But the Court then does not answer a significant real-
world question spawned by its expansive statutory
interpretation:  Can civil RICO plaintiffs claim lost wages 
and medical expenses as business or property injuries?
Lower courts will have to resolve the question that the 
Court’s opinion does not answer.  All of the above text, 
context, and history should counsel against interpreting
RICO to cover classic damages like lost wages and medical
expenses resulting solely from personal injuries. But at 
least until the Court squarely holds that lost wages and 
medical expenses are not recoverable, the Court’s opinion 
will leave a good deal of uncertainty for the lower courts to
address. The Court’s opinion will generate far more
confusion and litigation than simply reading the statute as
written—as the Sixth, Seventh, and Eleventh Circuits have 
done—in light of the basic tort-law principles regarding
injury that Congress incorporated into civil RICO.

The Court says: “You can’t replace something with 
nothing.” Ante, at 13. But the Court does not heed its own 
admonition.  Today, the Court replaces a statutory limit 
derived from centuries of tort law with a punt that will
leave substantial confusion and litigation in its wake. 

* * * 
This case should have been reasonably straightforward.

RICO does not authorize personal-injury suits—period. 
That is true even when a personal injury leads to losses 
related to one’s business or property, as personal injuries 
often do. The Court’s decision to allow personal-injury suits
under RICO is mistaken as a matter of statutory text and 
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context. And the Court’s failure to decide the lost-wages
and medical-expenses questions will undoubtedly produce
significant confusion and litigation in the lower courts, all 
of which is wasteful and unnecessary—and contrary to
Congress’s decision to categorically exclude personal-injury 
suits from civil RICO. I respectfully dissent. 
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The opinion of the court was delivered by 

SABATINO, P.J.A.D. 

This appeal concerns two ordinances of the Borough of Highland Park that 

amended its municipal code to allow cannabis retailers, consumption lounges, 

and delivery services to operate in the Borough, subject to operating, licensing, 

and tax regulations.  Although the ordinances were enacted under express 

authority delegated by the Legislature through New Jersey's recreational 

marijuana statute,1 several concerned residents of the Borough challenged the 

ordinances in the Law Division as preempted by the federal Controlled 

 
1  The Cannabis Regulatory, Enforcement Assistance, and Marketplace 

Modernization Act ("CREAMMA"), N.J.S.A. 24:6I-31 to -56, became effective 

February 22, 2021. 
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Substances Act ("CSA"), 21 U.S.C. § 801.  They also claimed the ordinances 

are inconsistent with the New Jersey Municipal Land Use Law ("MLUL"), 

N.J.S.A. 40:55D-1 to -163, and other state and federal laws.  The trial court 

dismissed the complaint as procedurally untimely and also substantively 

deficient for failure to state a claim. 

For the reasons that follow in the published portion of this opinion, we 

reverse the trial court's dismissal of the complaint as untimely under Rule 4:69-

6(a), but we affirm the trial court's dismissal of plaintiffs' preemption claims.  

As to the former, the issues presented concern sufficient matters of public 

interest to qualify under Rule 4:69-6(c) for an enlargement of the filing period.  

As to the latter, our de novo review concludes that, as other state courts have 

found, the text of the CSA and federal marijuana enforcement policies do not 

require a finding of conflict preemption of CREAMMA or the Borough's 

ordinances. 

In the unpublished portion of this opinion, we remand plaintiffs' remaining 

state-law claims, which were dismissed without an opportunity for discovery 

and without a possible evidentiary hearing, if one proves necessary to resolve 

expert opinion and credibility issues. 

We also make clear the present facial challenge to the ordinances does not 
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foreclose any separate future "as-applied" challenges that might address their 

application and implementation. 

I. 

We begin with an overview of CREAMMA's pertinent features. 

The Passage of CREAMMA 

 In State v. Gomes, 253 N.J. 6, 23-25 (2023), the Supreme Court described 

the history of CREAMMA as follows: 

In the November 2020 general election, the voters 

adopted an amendment to the New Jersey Constitution 

legalizing the possession, consumption, and 

commercialization of cannabis and products containing 

it by persons twenty-one years of age or older, but 

'subject to regulation by the Cannabis Regulatory 

Commission.'  Made effective January 1, 2021, the 

amendment, Article IV, Section 7, Paragraph 13 of the 

New Jersey Constitution states as follows: 

 

The growth, cultivation, processing, manufacturing, 

preparing, packaging, transferring, and retail 

purchasing and consumption of cannabis, or products 

created from or which include cannabis, by persons 21 

years of age or older, and not by persons under 21 years 

of age, shall be lawful and subject to regulation by the 

Cannabis Regulatory Commission created by L. 2019, 

c. 153 ([N.J.S.A.] 24:6I-5.1 et al.), or any successor to 

that commission. 

 

. . . . 

 

'On February 22, 2021, the Legislature enacted three 

bills to establish a broad regime of civil and criminal 
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provisions to regulate the newly legalized activity and 

achieve the constitutional amendment's public policy 

goals.'  DCPP v. D.H., 469 N.J. Super. 107, 128 (App. 

Div. 2021), certif. denied, 250 N.J. 347 (2022) and 250 

N.J. 395 (2022).  The three enacted bills included 

Chapter 16 (enacting A. 21 (2020)), known as 

CREAMMA, codified in relevant part at N.J.S.A. 

2C:35-5 to -10 and N.J.S.A. 24:6I-24.  The other two 

adopted bills are Chapter 19, an act 'concerning certain 

criminal and civil justice reforms,' L. 2021, c. 19 

(enacting A. 1897 (2020)), and Chapter 25, an act 

'addressing certain regulated substances, with a 

particular emphasis on possession or consumption of 

various forms of cannabis,' L. 2021, c. 25 (enacting A. 

5342 (2021)). 

 

In its findings and declarations section, CREAMMA 

articulates a legislative intent 'to adopt a new approach 

to our marijuana policies . . . in a similar fashion to the 

regulation of alcohol for adults.'  N.J.S.A. 24:6I-32(a).  

The statute broadly includes fourteen other findings and 

declarations.  Among them, finding (e) highlights that 

'Black New Jerseyans are nearly three times more likely 

to be arrested for marijuana possession than white New 

Jerseyans, despite similar usage rates.'  Id. at -32(e).  

Finding (f) acknowledges that New Jersey spends 

millions per year in marijuana possession enforcement 

costs.  Id.  at -32(f).  In addition, finding (n) recognizes 

that '[a] marijuana arrest in New Jersey can have a 

debilitating impact on a person's future, including 

consequences for one's job prospects, housing access, 

financial health, familial integrity, immigration status, 

and educational opportunities.'  Id. at -32(n).  Also, 

finding (o) declares that 'New Jersey cannot afford to 

sacrifice public safety and individuals' civil rights by 

continuing its ineffective and wasteful past marijuana 

enforcement policies.'  Id. at -32(o). 
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[(Emphases added).] 

 

 Relevant here, Section 31(a) of CREAMMA states "[a] municipality may 

enact ordinances or regulations, not in conflict with [CREAMMA]: (1) 

governing the number of cannabis establishments, distributors, or delivery 

services, as well as the location, manner, and times of operation . . . and (2) 

establishing civil penalties for violation of an ordinance or regulation governing 

[such activity]."  N.J.S.A. 24:6I-45(a).  CREAMMA also allows municipalities 

to impose a 2% tax on cannabis sales.  N.J.S.A. 40:48I-1(a)(1). 

The Highland Park Ordinances 

 On August 17, 2021, the Borough adopted Ordinance 21-2027, which 

amended its municipal code to permit cannabis retailers (and some on-site 

consumption lounges) and delivery services to operate in the Borough, subject 

to operating, licensing, and tax regulations. 

The Planning Board's First Public Hearing 

Before the first ordinance was passed, a public hearing was held on July 

8, 2021, pursuant to N.J.S.A. 40:55D-26, wherein the Borough Planning Board 

reviewed the draft ordinance for consistency with the Borough's master plan.   At 

the hearing, the Planning Board's attorney advised the Planning Board and 

members of the public of the ordinance's provisions.  The attorney advised that, 
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as of CREAMMA's effective date, all marijuana businesses would be permitted 

to operate unless municipalities enacted opt-out or restrictive ordinances.  Thus, 

the Planning Board considered whether an ordinance should be enacted, as 

authorized by CREAMMA as a local option, to permit the Borough to limit and 

regulate the marijuana businesses in its borders, or to prohibit them entirely. 

Some members of the public, who apparently2 spoke before the Planning 

Board, expressed concern that the ordinance was not in furtherance of the 

Borough's master plan and contravened federal cannabis law.  Having heard 

these concerns, on June 10, 2021, the Planning Board "found that the Ordinance 

. . . is in the best interests of the residents . . . consistent with the Master Plan 

provisions to improve business activities within the Borough of Highland Park."  

The Second Ordinance and the Planning Board's Second Public Hearing 

 Seven months later, on March 15, 2022, the Borough adopted Ordinance 

22-2044 "to clarify the regulations governing medical cannabis dispensaries, . . . 

cannabis retailers, and . . . cannabis delivery services, and to further refine the 

licensing process and the criteria for evaluation of potential cannabis owners 

 
2  We have not been furnished with transcripts of the Planning Board hearings, 

but those hearings are described within "Resolutions of Memorialization" 

prepared by the Planning Board for each ordinance, which are included in the 

appellate record. 



 

8 A-1227-22 

 

 

within the Borough." 

The Planning Board again had convened before the proposed second 

ordinance was passed to review its consistency with the Borough's master plan.  

On March 10, 2022, a public hearing was held before the Planning Board where 

a representative of the Borough Council explained the ordinance's purpose in 

further regulating marijuana businesses. 

Several members of the public reiterated their objections to the 

ordinance's consistency with the master plan.  The objectors also asked the 

Planning Board to take into account "what was perceived to be adverse impacts 

on the community, the character of the community and the potential for harm to 

children in the community of Highland Park." 

The Planning Board found this second ordinance "not inconsistent with 

the Master Plan . . . in that it advances the business purposes recommended in 

the Master Plan and revitalization of Raritan Avenue."  Thereafter, the 

governing body adopted it. 

Procedural History of this Litigation 

 On May 24, 2022, the twelve named plaintiffs filed an amended complaint 
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in the Law Division alleging defendants3 enacted the ordinances in violation of 

various state and federal laws, specifically (1) N.J.S.A. 40:48-2; (2) the New 

Jersey Civil Rights Act, N.J.S.A. 10:6-2(c) and the federal Civil Rights Act, 42 

U.S.C. § 1983; (3) the Supremacy Clause of the U.S. Constitution; (4) the 

Racketeer Influenced and Corrupt Organizations Act ("RICO"), 18 U.S.C. § 

1962; (5) RICO criminal conspiracy, 18 U.S.C. § 1962(d); (6) RICO civil 

conspiracy, 18 U.S.C. § 1962(c); and (7) the MLUL.  Defendants moved to 

dismiss the complaint, asserting it was untimely and otherwise procedurally 

deficient, and also failed to state any claims upon which relief can be granted 

under Rule 4:6-2(e). 

After hearing oral argument on defendants' motion, the trial court 

dismissed the complaint with prejudice, for reasons it placed on the record in an 

oral decision on November 18, 2022.4  This appeal by plaintiffs ensued. 

Among the points asserted in their appellate brief, plaintiffs argue that not 

only are the Borough's ordinances preempted by federal law, but CREAMMA 

 
3  The named defendants are the Borough, along with various municipal officials. 

 
4  In its decision, the trial court noted that plaintiffs had agreed to voluntarily 

dismiss counts four (alleging RICO violations), five (RICO criminal 

conspiracy), and six (RICO civil conspiracy). 
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itself is federally preempted and invalid.  When it became apparent to this court 

that plaintiffs had failed to serve the Attorney General with notice of their 

challenge to the validity of the state statute in compliance with Rules 2:5-1(b)(3) 

and 4:28-4(a)(1); we notified the Attorney General of the pendency of the appeal 

and invited his office's participation as amicus curiae.  The Attorney General 

accepted the invitation,5 limiting his office's arguments to plaintiffs' preemption 

challenge to CREAMMA.  We then received briefs and supplemental briefs from 

the amicus Attorney General and the parties concerning that discrete issue.  The 

Attorney General participated in the appellate oral argument. 

II. 

 We first address the trial court's ruling that plaintiffs' complaint 

challenging the Borough's actions is time-barred under Rule 4:69-6(a), the Rule 

governing actions in lieu of prerogative writs, because it was filed more than 

forty-five days after the adoption of the first ordinance.  This time bar issue is 

 
5  Of procedural note, the Attorney General's acceptance disclosed that Mary A. 

Botteon, the lead plaintiff, and others represented by the same counsel 

representing plaintiffs in the present case had challenged CREAMMA's 

constitutionality in an earlier Law Division action against the State in Mercer 

County (Docket No. MER-L-2293-20).  The Attorney General defended that 

matter, which was dismissed by the trial court with prejudice on July 26, 2021.  

Plaintiffs in that case did not appeal.  No one is arguing to us that the previous 

dismissal has res judicata or collateral estoppel effects on this case.  
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easily dispensed with.  For one thing, the complaint was filed on April 29, 2022, 

within forty-five days of the adoption of the second ordinance on March 15, 

2022.  The two ordinances are inextricably intertwined, and it would make no 

sense for the court to adjudicate the validity of one without the other.  

 More importantly, this lawsuit manifestly concerns matters of public 

importance that justify an enlargement of the forty-five-day period in the public 

interest under subsection (c) of Rule 4:69-6.  See, e.g., Hopewell Valley 

Citizens' Grp., Inc. v. Berwind Prop. Grp. Dev. Co., L.P., 204 N.J. 569, 578 

(2011); Harrison Redevelopment Agency v. DeRose, 398 N.J. Super. 361, 418 

(App. Div. 2008).  The continued viability of the ordinances plainly affects 

residents of the Borough (who, among other things, would receive the positive 

fiscal benefit of the 2% in tax receipts generated from the marijuana sales, but 

who also could be affected by what plaintiffs allege are the negative effects of 

dispensary activities).  In addition, businesses that may wish to be licensed as 

vendors and customers of the dispensaries are also impacted.  We also perceive 

no unreasonable delay in plaintiffs filing suit in April 2022.6 

 
6  Given our application of the enlargement provision, we need not address 

plaintiffs' argument that the complaint is merely a declaratory judgment action 

that does not have the characteristics of an action in lieu of prerogative writs. 
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 We accordingly reverse the trial court's ruling that the complaint is time-

barred with respect to the first ordinance. 

III. 

 We now turn to the federal preemption issue that is at the heart of this 

appeal.7  The well-established elements of federal preemption were aptly 

described in detail by our Supreme Court in Hager v. M&K Construction, 246 

N.J. 1, 26-45 (2021), and then reiterated last year by the Court in Matter of 

Altice USA, Inc., 253 N.J. 406, 415 (2023).  We summarize them briefly here. 

Under the Supremacy Clause of the United States Constitution, federal 

law preempts state law in several circumstances.  Id. at 417 (citing English v. 

 
7  As a threshold matter, the amicus briefs of the Attorney General contend the 

plaintiffs in this case lack standing as individual citizens to assert a federal 

preemption claim under the CSA because the CSA does not contain a private 

right of action.  Several courts in other jurisdictions have agreed, holding the 

CSA creates no private cause of action to enforce its terms.  See, e.g., Safe 

Streets Alliance v. Hickenlooper, 859 F.3d 865, 898-904 (10th Cir. 2017); West 

v. Lynch, 845 F.3d 1228, 1235-37 (D.C. Cir. 2017).  This lack-of-standing 

argument was not raised below in the trial court by defendants, nor was it ruled 

upon by the motion judge.  As a general principle, we are disinclined to address 

arguments by amici that were not litigated by the parties.  Bethlehem Twp. Bd. 

of Educ. v. Bethlehem Twp. Educ. Ass'n, 91 N.J. 38, 48-49 (1982).  The 

Attorney General urges us to nevertheless reach the lack-of-standing argument 

because, as we noted above, plaintiffs failed to serve notice upon the Attorney 

General in the trial court of their preemption claim attacking the validity of 

CREAMMA.  Because our forthcoming analysis will show that plaintiffs' 

preemption argument lacks merit, we shall assume for sake of discussion, 

without deciding, that plaintiffs have standing to assert the argument. 
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Gen. Elec. Co., 496 U.S. 72, 78 (1990)).  They are categorically divided between 

"express preemption" and "implied preemption."  Hager, 246 N.J. at 28.  Express 

preemption "is found when Congress explicitly preempts state law."  Altice, 253 

N.J. at 417.  If the text of a preemption clause has more than one plausible 

reading, however, "courts ordinarily 'accept the reading that disfavors pre-

emption.'"  Altria Grp., Inc. v. Good, 555 U.S. 70, 77 (2008) (quoting Bates v. 

Dow Agrosciences LLC, 544 U.S. 431, 449 (2005)). 

"In the alternative, there are two forms of implied preemption: field and 

conflict."  Hager, 246 N.J. at 28.  "'Field preemption applies "where the scheme 

of federal regulation is 'so pervasive as to make reasonable the inference that 

Congress left no room for the States to supplement it.'"'"  Ibid. (quoting In re 

Reglan Litig., 226 N.J. 315, 328 (2016) (quoting Gade v. Nat'l Solid Wastes 

Mgmt. Ass'n, 505 U.S. 88, 98 (1992))). 

Conflict preemption, in turn, exists when either (1) "'compliance with both 

federal and state regulations is a physical impossibility'" or (2) state law "'stands 

as an obstacle to the accomplishment and execution of the full purposes and 

objectives of Congress.'"  Altice, 253 N.J. at 417 (quoting Reglan, 226 N.J. at 

329 (internal citation omitted) (quoting Gade, 505 U.S. at 98)). 
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In Hager, our Supreme Court held that express and field preemption were 

not applicable to CREAMMA "because the CSA explicitly leaves room for state 

law to operate[.]"  246 N.J. at 29.  The Court supported that determination by 

quoting the following language from the CSA: 

No provision of this subchapter shall be construed as 

indicating an intent on the part of the Congress to 

occupy the field in which that provision operates, 

including criminal penalties, to the exclusion of any 

State law on the same subject matter which would 

otherwise be within the authority of the State, unless 

there is a positive conflict between that provision of this 

subchapter and that State law so that the two cannot 

consistently stand together. 

 

[Ibid. (quoting 21 U.S.C. § 903).] 

 

The Court in Hager accordingly focused on conflict preemption.  Ibid.  In 

that regard, the Court underscored that conflict preemption "requires an actual—

rather than hypothetical or speculative—conflict between federal and state law."  

Ibid.  "'[P]re-emption is not to be lightly presumed.'"  Ibid. (quoting Franklin 

Tower One, LLC v. N.M., 157 N.J. 602, 615 (1999)).  The case for preemption 

is "'particularly weak where Congress has indicated its awareness of the 

operation of state law in a field of federal interest, and has nonetheless decided 

to . . . tolerate whatever tension there [is] between them.'"  Id. at 30 (quoting 
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Wyeth v. Levine, 555 U.S. 575 (2009) (alteration in original) (quoting Bonito 

Boats, Inc. v. Thunder Craft Boats, Inc., 489 U.S. 141, 166-67 (1989))). 

The Court in Hager then presented an extensive analysis of whether the 

CSA impliedly preempts CREAMMA through conflict preemption.  It 

specifically analyzed the two varieties of conflict preemption:  i.e., impossibility 

("where it is 'impossible for a private party to comply with both state and federal 

requirements'"), or obstacle ("when state law 'stands as an obstacle to the 

accomplishment and execution of the full purposes and objectives of 

Congress.'").  Id. at 29 (quoting PLIVA, Inc. v. Mensing, 564 U.S. 604, 618 

(2011) (quoting Freightliner Corp. v. Myrick, 514 U.S. 280, 287 (1995))).  The 

Court concluded that neither of those forms of conflict preemption applied to 

CREAMMA.  Id. at 38-42. 

We incorporate by reference the Court's thorough discussion of the 

preemption analysis in Hager tracing the history, purposes, and enforcement 

status of the CSA, and its detailed "deciphering [of] congressional intent."  Id. 

at 30-42.  We need not repeat that analysis here, except to highlight a few central 

points.   

As Hager noted, marijuana was classified as a "Schedule I" substance at 

the time of the CSA's enactment in 1970, including it with substances with "a 
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high potential for abuse."  Id. at 31.  However, "guidance from senior personnel 

in the Department of Justice ("DOJ") to the offices of the United States 

Attorneys issued over the past decade or so has, at times, deprioritized—but not 

prohibited—federal prosecution of marijuana activities that are legal under state 

law."  Id. at 32.  Hager cited a series of memoranda from the DOJ reflecting that 

enforcement approach, which has vacillated over administrations.  Id. at 32-33.  

As characterized by Hager, the Executive Branch "has muddied the waters 

between state marijuana laws and federal enforcement."  Id. at 33.  Congress, 

meanwhile, has periodically included language in annual appropriations  riders 

that has prohibited the DOJ from using allocated funds to prosecute conduct that 

is legal under the medical marijuana laws of certain states, including New 

Jersey.  Id. at 33-34. 

Plaintiffs argue the Court's partial reliance in Hager on Congressional 

appropriations riders is misplaced because (1) the riders have pertained to 

medical marijuana, not, as here, recreational marijuana; and (2) no such riders 

exist within the annual federal appropriations enactments at the present time.  

The Attorney General does not quibble with those distinctions, but  argues there 

remain sufficient grounds to hold CREAMMA is not preempted.  The Attorney 

General maintains that neither of the two forms of conflict preemption—either 
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impossibility or obstacle—apply to this case.  The Borough joins in that 

position. 

We agree with the Attorney General and the Borough that it is not 

"impossible" for the CSA and CREAMMA to be in effect simultaneously, and 

that CREAMMA does not pose an impermissible "obstacle" to enforcement of 

the CSA if federal officials chose to prosecute New Jerseyans more aggressively 

for violations of federal marijuana laws. 

The CSA expressly preserves the ability of state law to operate, "unless 

there is a positive conflict between [the CSA] and that [s]tate law so that the two 

cannot consistently stand together."  Hager, 246 N.J. at 29 (21 U.S.C. § 903).  

CREAMMA, meanwhile, contains what Hager characterized as "express 

deferential references to federal law," which "recognize that state law may not 

permit what federal law forbids."  Id. at 28 (citing sections 47 and 48 of 

CREAMMA).  CREAMMA exclusively regulates liability under state law for 

marijuana use, in furtherance of the state constitutional amendment passed by 

the voters in November 2020.  See N.J. Const. art. IV, § 7, ¶ 13.  CREAMMA 

provides no defense to federal prosecution of conduct that may be charged as 

violative of federal law. 
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It is not impossible for New Jerseyans to comply with the CSA after the 

enactment of CREAMMA.  CREAMMA does not require any person to possess, 

purchase, or use marijuana.  The statute does not require any business to sell 

marijuana, or any municipality to adopt, as here, an ordinance to allow 

marijuana dispensaries within its borders.  The residents and marijuana 

businesses of this state act at the risk that their activities might be prosecuted by 

federal authorities.  Thus far, federal authorities have not changed their CSA 

enforcement policies, even though, as the Court recognized in Hager, they might 

alter course at any time.  Hager, 246 N.J. at 42 (noting the "temporal nature" of 

federal marijuana policies). 

For similar reasons, we also do not regard CREAMMA as an "obstacle" 

to federal enforcement of the CSA.  Federal authorities are not bound by state 

law.  We are cognizant that, as Hager mentioned, CREAMMA disallows state 

law enforcement from cooperating with federal authorities in enforcing the CSA.  

Id. at 27.  But such a provision may be acceptable under "anti-commandeering" 

principles, an issue that is not squarely before us here.  See Printz v. U.S., 521 

U.S. 898, 935 (1997) (explaining such principles prevent the federal government 

from requiring state legislatures to enact laws to further federal policies or state 

officials to enforce federal laws).  Moreover, as Hager notes, an obstacle 
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analysis requires a court to consider "the relationship between state and federal 

laws as they are interpreted and applied, not merely as they are written."  246 

N.J. at 30 (quoting R.F. v. Abbott Labs., 162 N.J. 596, 618 (2000) (quoting Jones 

v. Rath Packing Co., 430 U.S. 519, 526 (2000))) (emphasis added).  At present, 

no actual impediments to federal enforcement have been evidenced in this case, 

one in which the State's own highest law enforcement officer is participating 

and whose office would presumably have an awareness of such clashes.  It is no 

secret that New Jerseyans voted to adopt the 2020 constitutional amendment and 

that CREAMMA was enacted in 2021 to effectuate those citizen-approved 

policies, despite continued federal prosecution of persons in this state who 

violate the federal drug laws.  The federal and state laws can and continue to 

coexist. 

Other courts have reached similar conclusions about the coexistence of 

the CSA with state laws allowing and regulating the usage of medical or 

recreational marijuana.  For example, in In re State Question No. 807, Initiative 

Petition No. 423, 468 P.3d 383, 391 (Okla. 2020), the Oklahoma Supreme Court 

held that Oklahoma's proposed state constitutional amendment allowing, 

regulating, and taxing the use of recreational marijuana would not be preempted 

by the CSA.  Similarly, the Supreme Court of New Hampshire has ruled that its 
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state laws concerning reimbursement of the costs of therapeutic marijuana did 

not conflict with the CSA, under either impossibility or obstacle preemption.  

Appeal of Panaggio, 260 A.3d 825, 832-37 (N.H. 2021). 

Most recently, as another example, a New York state court rejected a 

conflict preemption challenge to its state's cannabis statute regulating marijuana 

dispensaries and on-site consumption businesses.  Buenos Hill Inc. v. Saratoga 

Springs, 206 N.Y.S.3d 902 (N.Y. App. Div. 2024).  As the New York court 

observed, "Congress' decision to not interfere with state recreational and 

medical marijuana laws, coupled with its awareness of the issues, is powerful 

evidence that Congress did not intend for the CSA8 to be the exclusive means of 

addressing the problems associated with drug abuse and safety."  Id. at __.  We 

are mindful that some other state court opinions have adopted contrary 

approaches, but we find them less persuasive than the above cases we have cited 

and other cases cited to us that have found no preemption.9 

 
8  For completeness, we note that plaintiffs' other assorted preemption arguments 

claiming the violation of other federal provisions apart from the CSA, such as 

Food and Drug Administration regulations—even assuming they have standing 

to bring them—have not been substantiated. 

  
9  The court in Buenos Hill cites a plethora of opinions from across the nation 

addressing the conflict preemption subject, as of March 2024.  Id. at __, n. 5.  

We are unpersuaded in particular by the Minnesota Supreme Court majority 
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For these many reasons, CREAMMA is not federally preempted by the 

CSA.  Because the Borough's ordinances are authorized by CREAMMA, they 

likewise are not preempted. 

[At the direction of the court, the published version 

of this opinion omits Part IV, addressing the trial 

court's dismissal of plaintiffs' state-law claims.  R. 

1:36-3.] 

 

V. 

We therefore remand the case for further proceedings consistent with this 

opinion.  We do not retain jurisdiction.  The trial court shall convene a case 

management conference within twenty days. 

Affirmed in part, vacated in part. 

 

 

opinion in Musta v. Mendota Heights Dental Center, 965 N.W.2d 312 (Minn. 

2021), a decision stressed here by plaintiffs, which held that the CSA preempted 

that state's workers' compensation laws mandating reimbursement of employee 

medical cannabis purchases.  Unlike the state laws challenged in Musta, 

CREAMMA, as we noted above, does not compel a party to engage in 

affirmative conduct. 
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OPINION OF THE COURT 
___________ 

PHIPPS, Circuit Judge. 

In 2021, as part of its efforts to legalize and regulate 
marijuana use “in a similar fashion to the regulation of alcohol 
for adults,” New Jersey enacted the Cannabis Regulatory, 
Enforcement Assistance, and Marketplace Modernization Act 
– referred to herein as ‘CREAMMA.’  N.J. Pub. L. 2021, ch. 16 
(amending N.J. Stat. §§ 18A, 24, 40, and 54).  One of the 
provisions of CREAMMA prohibits employers from refusing 
to hire a job applicant for the use of cannabis.  See N.J. Stat. 
§ 24:6I-52(a)(1).  CREAMMA, however, does not expressly 
provide a private remedy for redressing employment 
discrimination against cannabis users.  And, in 2022, a retailer 
in New Jersey rescinded an offer of employment to a job 
applicant because he tested positive for cannabis.   
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Claiming that the retailer’s decision violated CREAMMA, 
that job applicant initiated this two-count lawsuit individually 
and on behalf of a putative class.  The first count sought redress 
on the theory that CREAMMA implies a remedy for violations 
of its employment protections.  The second count pursued a 
claim for pre-employment discrimination in violation of public 
policy.  The retailer moved to dismiss both counts, and the 
District Court granted that motion on the grounds that neither 
presented a legally viable claim.   

In this appeal, the job applicant challenges that ruling and 
alternatively seeks certification to the New Jersey Supreme 
Court of the state-law issues underlying both claims.  On de 
novo review of the District Court’s decision, we will affirm the 
judgment of the District Court, and exercising our discretion, 
we will not certify either question. 

I.  STATUTORY BACKGROUND 

At least as far back as 1933, New Jersey criminalized the 
use and possession of cannabis.  See N.J. Pub. L. No. ch. 186, 
arts. I–III (1933).  That prohibition began to be relaxed in 2010 
with the passage of legislation that exempted the medical use 
of cannabis from criminal liability under New Jersey law.  See 
N.J. Pub. L. No. 2009, ch. 307 (codified at N.J. Stat. §§ 24:6I-
1–24:6I-16) (permitting limited medical use of cannabis for 
“debilitating medical conditions”).  In 2019, the New Jersey 
Legislature broadened the medical-use exception and created a 
state agency – the Cannabis Regulatory Commission – to 
oversee the licensing and regulation of medical marijuana 
distributors.  See N.J. Pub. L. No. 2019, ch. 153 (codified as 
amended at N.J. Stat. §§ 24:6I-1–24:6I-30, 26:2H-12.86, 
30:6D5-b, 45:1-45.1, 45:9-27.16, 45:9-27.19, 45:11-49, 
52:13D-13, 52:13D-17.2, 2C:35-18, 18A:40-12.22).  Then, in 
November 2020, through a ballot initiative, Garden State 
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voters, by a two-to-one margin,1 approved an amendment to 
the New Jersey Constitution that legalized and regulated the 
possession and use of marijuana by persons over age 21.  
N.J. Const. art. IV, § VII, ¶ 13 (effective Jan. 31, 2021).  But 
cf. 21 U.S.C. § 812 (listing “marihuana” as a Schedule I 
controlled substance); Schedules of Controlled Substances: 
Rescheduling of Marijuana, 89 Fed. Reg. 44597-01, 44601 
(proposed May 21, 2024) (to be codified at 21 C.F.R. pt. 1308) 
(proposing a transfer of marijuana from Schedule I to 
Schedule III). 

Within a month of the effective date of that amendment, on 
February 22, 2021, New Jersey enacted CREAMMA, which 
provides a statutory grounding for the regulation of cannabis 
in the state.  See N.J. Pub. L. No. 2021, ch. 16.  The New Jersey 
Legislature announced and codified three broad purposes of 
CREAMMA: 

1.  to adopt a new approach to our 
marijuana policies by controlling 
and legalizing a form of marijuana, 
to be referred to as cannabis, in a 
similar fashion to the regulation of 
alcohol for adults . . . 

2. [to] prevent the sale or distribution 
of cannabis to persons under 21 
years of age . . . [and] 

3.   to eliminate the problems caused 
by the unregulated manufacturing, 
distribution, and use of illegal 
marijuana within New Jersey[.] 

 
1 Official Results, New Jersey General Election (Nov. 3, 2020), 
Public Question No. 1: Constitutional Amendment to Legalize 
Marijuana [https://perma.cc/UZL6-XURQ]. 
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N.J. Stat. § 24:6I-32(a)–(c).   

The New Jersey Legislature also made a dozen factual 
findings in support of CREAMMA.  See id. § 24:6I-32(d)–(o).  
Several of those related to law enforcement.  For instance, the 
Legislature found that CREAMMA “will divert funds from 
marijuana sales from going to illegal enterprises, gangs, and 
cartels,” id. § 24:6I-32(d), and that “[c]ontrolling and 
legalizing cannabis for adults in a similar fashion to alcohol 
will strike a blow at the illegal enterprises that profit from New 
Jersey’s current, unregulated illegal marijuana market,” id. 
§ 24:6I-32(h).2  Other findings addressed public health 
concerns, such as the conclusion that “[a] controlled system of 
cannabis manufacturing, distribution, and sales must be 
designed in a way that enhances public health and minimizes 
harm to New Jersey communities and families.”  Id. § 24:6I-
32(l).3  In a similar vein, other findings focused on the 

 
2 Several other findings also related to law enforcement, 
specifically: that “New Jersey spends approximately $127 
million per year on marijuana possession enforcement costs,” 
N.J. Stat. § 24:6I-32(f); that “[c]ontrolling and legalizing 
cannabis for adults in a similar fashion to alcohol will free up 
precious resources to allow our criminal justice system to focus 
on serious criminal activities and public safety issues,” id. 
§ 24:6I-32(g); that “Black New Jerseyans are nearly three 
times more likely to be arrested for marijuana possession than 
white New Jerseyans, despite similar usage rates,” id. § 24:6I-
32(e); and that “New Jersey cannot afford to sacrifice public 
safety and individuals’ civil rights by continuing its ineffective 
and wasteful past marijuana enforcement policies,” id. § 24:6I-
32(o).   

3 Other public health findings related to increased attention to 
addressing substance use disorder.  See N.J. Stat. § 24:6I-32(i) 
(“New Jersey must strengthen its support for evidence-based, 
drug use prevention programs that work to educate New 
Jerseyans, particularly young New Jerseyans, about the harms 
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importance of preventing underage cannabis use.  See id. 
§ 24:6I-32(m) (finding that “[t]he legalized cannabis 
marketplace in New Jersey must be regulated so as to prevent 
persons younger than 21 years of age from accessing or 
purchasing cannabis”); id. § 24:6I-32(k) (reasoning that 
“[c]ontrolling and regulating the manufacturing, distribution, 
and sales of cannabis will strengthen our ability to keep it along 
with illegal marijuana away from minors”).  Finally, one of the 
factual findings related to the consequences of arrests for 
marijuana, including the negative effects on future 
employment: 

A marijuana arrest in New Jersey can have a 
debilitating impact on a person’s future, 
including consequences for one’s job prospects, 
housing access, financial health, familial 
integrity, immigration status, and educational 
opportunities . . . . 

Id. § 24:6I-32(n).   

In furtherance of those purposes and findings, CREAMMA 
delegated significant authority to the Cannabis Regulatory 
Commission.  It conferred jurisdiction on the Commission over 
“any person who buys, sells, cultivates, produces, 
manufactures, transports, or delivers any cannabis or cannabis 
items within this State.”  Id. § 24:6I-34(a).  Under 
CREAMMA, the Commission also may “exercise all powers 
incidental, convenient, or necessary to enable the Commission 
to administer or carry out the provisions of [CREAMMA].”  Id. 
§ 24:6I-34(b)(5).  And the Commission is to “oversee the 
development, regulation, and enforcement of activities 

 
of substance use disorder.”); id. § 24:6I-32(j) (“New Jersey 
must enhance State-supported programming that provides 
appropriate, evidence-based treatment for those who suffer 
from the illness of substance use disorder.”). 
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associated with the personal use of cannabis.”  Id. § 24:6I-
24(a)(2). 

Also, as part of its overall approach to cannabis regulation, 
CREAMMA prohibited two forms of employment 
discrimination.  First, it outlawed employment discrimination 
based on a person’s use or non-use of cannabis: 

No employer shall refuse to hire or employ any 
person or shall discharge from employment or 
take any adverse action against any employee 
with respect to compensation, terms, conditions, 
or other privileges of employment because that 
person does or does not smoke, vape, aerosolize 
or otherwise use cannabis items . . . . 

Id. § 24:6I-52(a)(1).  Second, it protected employees from 
adverse employment actions based solely on a positive 
cannabis drug test: 

[A]n employee shall not be subject to any 
adverse action by an employer solely due to the 
presence of cannabinoid metabolites in the 
employee’s bodily fluid from engaging in 
conduct permitted under [CREAMMA]. 

Id.   

CREAMMA also set express bounds for those employment 
protections.  They do not prevent employers from 
“maintain[ing] a drug- and alcohol-free workplace.”  Id. 
§ 24:6I-52(b)(1)(a).  Nor do those protections “require an 
employer to permit or accommodate the use, consumption, 
being under the influence, possession, transfer, display, 
transportation, sale, or growth of cannabis or cannabis items in 
the workplace.”  Id.  As a further limitation, CREAMMA made 
explicit that its cannabis-related provisions should not be 
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construed to “amend or affect in any way any State . . . law 
pertaining to employment matters.”  Id. § 24:6I-55(a).  

The Cannabis Regulatory Commission has exercised some, 
but seemingly not the full extent, of its authority with respect 
to CREAMMA’s employment protections.  It has promulgated 
regulations4 and issued guidance documents.5  One of those 
guidance documents, issued in September 2022 to “all 
employers,” explained that a positive drug test when combined 
with evidence of impairment may justify an adverse 
employment action: 

A scientifically reliable objective testing method 
that indicates the presence of cannabinoid 
metabolites in the employee’s bodily fluid alone 
is insufficient to support an adverse employment 
action.  However, such a test combined with 
evidence-based documentation of physical signs 
or other evidence of impairment during an 
employee’s prescribed work hours may be 
sufficient to support an adverse employment 
action. 

N.J. Cannabis Regul. Comm’n, Guidance on “Workplace 
Impairment” 1 (2022) [https://perma.cc/25WT-DZWP].  The 
Commission, however, has not taken any formal enforcement 
action against employers who violate CREAMMA’s 
employment protections. 

 
4 See, e.g., N.J. Admin. Code §§ 17:30-1.1–17:30-20.10 (2023) 
(“Personal Use Cannabis Rules”). 

5 See, e.g., N.J. Cannabis Regul. Comm’n, Manufacturing and 
Retailing of Ingestible Cannabis Products (2023) 
[https://perma.cc/QV2D-G8FV]. 
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II.  FACTUAL BACKGROUND  
(AS ALLEGED IN THE COMPLAINT) 

In January 2022, less than a year after the enactment of 
CREAMMA, New Jersey citizen Erick Zanetich applied for an 
asset protection position at a Walmart facility in Swedesboro, 
New Jersey.  A week later, he was offered a job there – subject 
to the condition that he take and pass a drug test.  That 
condition reflected a corporate policy – in effect even after 
CREAMMA – under which all job applicants and employees 
were ineligible for future employment upon testing positive for 
drugs.  Zanetich tested positive for cannabis, and his job offer 
was rescinded. 

III. PROCEDURAL HISTORY 

Prompted by the rescission of his job offer, Zanetich filed 
a two-count putative class-action complaint in the Superior 
Court of Gloucester County against Walmart and one of its 
affiliated corporations.  For relief, Zanetich sought back pay, 
front pay, punitive damages, and an injunction ordering 
rescission of the corporate drug policy among other remedies, 
but, as allowed by New Jersey law,6 his complaint did not 
demand a sum certain.  Walmart and the affiliated corporation 
– neither of which has citizenship in New Jersey7 – removed 
the case to federal court, invoking the District Court’s diversity 

 
6 See N.J. Ct. R. 4:5-2 (“If unliquidated money damages are 
claimed in any court, other than the Special Civil Part, the 
pleading shall demand damages generally without specifying 
the amount.”). 

7 The entity doing business as Walmart is Walmart Stores East, 
LLC, which has as its sole member Walmart, Inc., a Delaware 
corporation with a principal place of business in Bentonville, 
Arkansas.  The affiliated corporation, Sam’s East, Inc., is a 
citizen of Arkansas by incorporation and by its principal place 
of business.  For purposes of this opinion, they are both 
referred to as ‘Walmart.’ 
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jurisdiction on the grounds that Zanetich was not a citizen of 
the same states as Walmart and the amount in controversy 
exceeded $75,000.  See 28 U.S.C. §§ 1332(a)(1), 1441(a), 
1446(a), (c).  Neither Zanetich nor the District Court contested 
the plausibility of Walmart’s statements about the amount in 
controversy, so no evidence-based showing was required to 
perfect removal, and the District Court properly exercised 
subject matter jurisdiction over this case.  See Dart Cherokee 
Basin Operating Co. v. Owens, 574 U.S. 81, 89 (2014) (“[A]s 
specified in [28 U.S.C.] § 1446(a), a defendant’s notice of 
removal need include only a plausible allegation that the 
amount in controversy exceeds the jurisdictional threshold.  
Evidence establishing the amount is required by [28 U.S.C.] 
§ 1446(c)(2)(B) only when the plaintiff contests, or the court 
questions, the defendant’s allegation.”); cf. 14B Charles Alan 
Wright, Arthur R. Miller & Edward H. Cooper, Federal 
Practice and Procedure § 3703 (5th ed. 2023) (“A removing 
defendant who seeks to establish that the amount in 
controversy is greater than the jurisdictional requirement does 
not automatically concede that it is recoverable.”). 

Although both of Zanetich’s claims rest on the same 
underlying fact – the rescission of his job offer based on his 
positive marijuana test – they rely on different legal theories.  
Count I depends on the legal conclusion that CREAMMA 
contains an implied remedy for violations of its pre-
employment protections.  Count II hinges on the applicability 
of New Jersey’s public policy employment exception to the 
rescission of a job offer based on a positive drug test for 
cannabis.   

Walmart moved to dismiss both counts for a failure to state 
a claim upon which relief can be granted by arguing that 
neither legal theory was viable.  See Fed. R. Civ. P. 12(b)(6).  
Its arguments persuaded the District Court, which granted the 
motion and dismissed the case.  See Zanetich v. Wal-Mart 
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Stores E., Inc., 2023 WL 3644813, at *4–10 (D.N.J. May 25, 
2023).8   

Through a timely notice of appeal of that final decision, 
Zanetich invoked this Court’s appellate jurisdiction, see 
28 U.S.C. § 1291, and he now contends that the District Court 
erred as a matter of law in dismissing both claims. 

IV.  DISCUSSION 

A Rule 12(b)(6) motion tests the legal sufficiency of a 
complaint under the plausibility pleading standard.  See 
Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009); Kedra v. 
Schroeter, 876 F.3d 424, 440–41 (3d Cir. 2017).  In its motion 
to dismiss, Walmart did not argue that any of Zanetich’s 
allegations should be disregarded as conclusory or speculative, 
so they are taken as true and all reasonable factual inferences 
are drawn in Zanetich’s favor.  See Lutz v. Portfolio Recovery 
Assocs., LLC, 49 F.4th 323, 327–28 (3d Cir. 2022).  But even 
under that favorable reading of the complaint, Walmart 
contends that Zanetich does not state a claim for relief as a 
matter of law.  And if there is no version of facts under which 
Zanetich could state a claim, then his complaint necessarily 
fails the plausibility standard.  Compare Conley v. Gibson, 
355 U.S. 41, 45–46 (1957), abrogated by Bell Atl. Corp. v. 
Twombly, 550 U.S. 544, 556–57 (2007), with Iqbal, 556 U.S. 
at 678, and Twombly, 50 U.S. at 556–57. 

 
8 Although the District Court’s order did not indicate whether 
the dismissal was with or without prejudice, under the “default 
rule” for involuntary dismissals it was with prejudice, Papera 
v. Pa. Quarried Bluestone Co., 948 F.3d 607, 610 (3d Cir. 
2020) (citing Fed. R. Civ. P. 41(b)).  
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A. Count I Was Properly Dismissed Because 
CREAMMA Does Not Imply a Remedy for 
Job Applicants Who Fail Drug Tests for 
Cannabis. 

To create a private cause of action, a law must provide not 
only a private right but also a private remedy.  See Alexander 
v. Sandoval, 532 U.S. 275, 286–87 (2001); see also Gonzaga 
Univ. v. Doe, 536 U.S. 273, 290 (2002) (declining to infer a 
private cause of action from a statute that did not contain 
“rights-creating language”).  The dividing line between those 
two components of a private cause of action has not always 
been well defined.  At the beginning of the Republic, rights 
were understood to necessarily imply corresponding remedies 
under the “general and indisputable rule, that where there is a 
legal right, there is also a legal remedy by suit or action at law, 
whenever that right is invaded.”  Marbury v. Madison, 5 U.S. 
(1 Cranch) 137, 163 (1803) (quoting 3 William Blackstone, 
Commentaries *23); see also Middlesex Cnty. Sewerage Auth. 
v. Nat’l Sea Clammers Ass’n, 453 U.S. 1, 24 (1981) 
(Stevens, J., concurring in judgment) (“Since the earliest days 
of the common law, it has been the business of courts to fashion 
remedies for wrongs.”).  Under that view, it would be “a 
monstrous absurdity in a well organized goverment [sic], [if] 
there should be no remedy, although a clear and undeniable 
right should be shown to exist.”  Kendall v. United States ex 
rel. Stokes, 37 U.S. 524, 624 (1838).  Thus, when a violation 
of the statutory right caused an injury to a member of the class 
“for whose especial benefit the statute was enacted, the right to 
recover the damages from the party in default [was] implied.”  
Tex. & Pac. Ry. Co. v. Rigsby, 241 U.S. 33, 39 (1916).  This 
view prevailed even into the mid-twentieth century, extending 
beyond implying a damages remedy to allow an inference of 
“any available remedy” from a private statutory right.  Bell v. 
Hood, 327 U.S. 678, 684 (1946); see also J. I. Case Co. v. 
Borak, 377 U.S. 426, 433 (1964) (“It is for the federal courts 
‘to adjust their remedies so as to grant the necessary relief’ 
where federally secured rights are invaded.” (quoting Bell, 
327 U.S. at 684)).   
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But as statutes became more complex and allowed for 
enforcement by administrative agencies, the implication of a 
private remedy for a violation of a statutory right became less 
automatic and more nuanced.  See Merrill Lynch, Pierce, 
Fenner & Smith, Inc. v. Curran, 456 U.S. 353, 377 (1982); see 
also Middlesex Cnty., 453 U.S. at 24–25 (Stevens, J., 
concurring in judgment).  For instance, the Supreme Court 
resisted implying remedies for “general regulatory 
prohibition[s] enacted for the benefit of the public at large.”  
Merrill Lynch, 456 U.S. at 376.  It also declined to imply a 
remedy from a statutory right when there were already 
“elaborate enforcement provisions” in place.  Middlesex Cnty., 
453 U.S. at 14.  “[T]he far better course,” the Supreme Court 
remarked, was for Congress to expressly identify a private 
remedy or the lack thereof in rights-creating statutes.  Cannon 
v. Univ. of Chi., 441 U.S. 677, 717 (1979).   

Even so, private remedies for statutory rights could still be 
implied – they just could no longer be presumed.  That new 
rule came about in Cort v. Ash, 422 U.S. 66 (1975), a case 
originating from this Circuit.  There, the Supreme Court – 
persuaded by the dissenting opinion of Judge Aldisert9 – 
refused to presume that a private remedy should be implied for 
violations of federal criminal law.  Id. at 78–79; see also 
Middlesex Cnty., 453 U.S. at 25 (Stevens, J., concurring in 
judgment) (explaining that Cort “cut back on the simple 
common-law presumption” that private remedies were 
implied).  In place of that presumption, the Supreme Court 

 
9 See Cort, 422 U.S. at 79 (“Every criminal statute is designed 
to protect some individual, public, or social interest . . . .  To 
find an implied civil cause of action for the plaintiff in this case 
is to find an implied civil right of action for every individual, 
social, or public interest which might be invaded by violation 
of any criminal statute.  To do this is to conclude that Congress 
intended to enact a civil code companion to the criminal code.” 
(quoting Ash v. Cort, 496 F.2d 416, 428–29 (3d Cir. 1974) 
(Aldisert, J. dissenting) (ellipsis in original))). 
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announced a four-factor test for evaluating whether a private 
remedy could be implied from a federal statutory right.  Cort, 
422 U.S. at 78.  The first and most important factor examined 
whether the statute provided a special benefit to a particular 
class of persons.  Id.10  The other factors evaluated the specific 
legislative intent for a remedy, the statute’s broad purposes, 
and federalism concerns.  Altogether, the Cort test consisted of 
the following four considerations: 

(1)  whether the plaintiff is “one of the 
class for whose especial benefit 
the statute was enacted”; 

(2)  whether there is “any indication 
of legislative intent, explicit or 
implicit, either to create such a 
remedy or to deny one”; 

(3) whether it is “consistent with the 
underlying purposes of the 
legislative scheme to imply such a 
remedy for the plaintiff”; and 

(4) whether the cause of action has 
been “traditionally relegated to 
state law, in an area basically the 
concern of the States, so that it 
would be inappropriate to infer a 
cause of action based solely on 
federal law.” 

 
10 See also Cannon, 441 U.S. at 690 n.13 (“Not surprisingly, 
the right- or duty-creating language of the statute” – “where the 
language of the statute explicitly conferred a right directly on 
a class of persons that included the plaintiff in the case” – “has 
generally been the most accurate indicator of the propriety of 
implication of a cause of action.”). 
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Id. (quoting in the first instance Rigsby, 241 U.S. at 39).  
Applying that test, the Supreme Court refused to imply a 
private remedy for a violation of a federal criminal statute.  Id. 
at 80–85. 

The Cort test was not particularly long-lived at the federal 
level.  As early as 1988, one Justice believed that it had been 
effectively overruled.  See Thompson v. Thompson, 484 U.S. 
174, 189 (1988) (Scalia, J., concurring in judgment).  And in 
2001, the Supreme Court more formally narrowed the inquiry 
for implying a private remedy to an analysis of statutory text 
and structure.  See Sandoval, 532 U.S. at 288.  It reaffirmed 
that text-and-structure approach a year later.  See Gonzaga, 
536 U.S. at 286.  And by 2007, this Court had observed that 
“[a]lthough Cort has never been formally overruled, 
subsequent decisions have altered it virtually beyond 
recognition.”  Wisniewski v. Rodale, Inc., 510 F.3d 294, 299 
(3d Cir. 2007).   

Nevertheless, while the Cort test was in vogue, the New 
Jersey Supreme Court addressed a question similar to the one 
presented in Cort: whether a private remedy could be implied 
from a penal law.  See In re State Comm’n of Investigation, 
527 A.2d 851, 852–54 (N.J. 1987).  To resolve that issue, the 
New Jersey Supreme Court used the Cort test as a guide, and 
it adopted a modified version of that test for implying a remedy 
from a state statutory right.  Id. at 854.  Using that modified 
Cort test – consisting of the first three factors, but not the 
fourth, as the identified federalism concerns are not pertinent 
to a state statute – the New Jersey Supreme Court reached a 
similar conclusion to the one in Cort: a private remedy could 
not be implied from the penal statute.  Id. at 854–56.  Thus, like 
the United States Supreme Court, New Jersey courts are 
“reluctant to infer a statutory private right of action where the 
[New Jersey] Legislature has not expressly provided for such 
action.”  R.J. Gaydos Ins. Agency, Inc. v. Nat’l Consumer Inc., 
773 A.2d 1132, 1142 (N.J. 2001).  But, unlike the United States 
Supreme Court, the New Jersey Supreme Court has not 
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replaced its modified Cort test with a text-and-structure 
approach.  See Jarrell v. Kaul, 123 A.3d 1022, 1029 
(N.J. 2015); R.J. Gaydos, 773 A.2d at 1143; see also In re State 
Comm’n of Investigation, 527 A.2d at 854.   

Despite these meaningful jurisprudential differences, a 
federal court sitting in diversity is obligated to apply state 
substantive law, as determined by the choice-of-law rules of 
the forum state.  See Klaxon Co. v. Stentor Elec. Mfg. Co., 
313 U.S. 487, 494 (1941) (holding that “in diversity cases the 
federal courts must follow conflict of laws rules prevailing in 
the states in which they sit”); SodexoMAGIC, LLC v. Drexel 
Univ., 24 F.4th 183, 204 (3d Cir. 2022).  And with New Jersey 
as the forum state, there is no dispute that its choice-of-law 
rules would require the application of New Jersey substantive 
law – as opposed to federal law or the substantive law of either 
Delaware or Arkansas, where Walmart has citizenship.11  
Under an assessment of New Jersey substantive law based on 
a prediction of how its Supreme Court would rule, see Repola 
v. Morback Indus., Inc., 934 F.2d 483, 489 (3d Cir. 1991), it is 
appropriate to apply New Jersey’s modified Cort test to 
determine whether a private remedy may be inferred from the 
rights that CREAMMA established, see Borough of Longport 
v. Netflix, Inc., 94 F.4th 303, 307 (3d Cir. 2024) (applying the 
modified Cort test to ascertain whether the New Jersey Cable 
Television Act implies a private remedy).  That predictive 

 
11 Even under a formal choice-of-law analysis, when the 
conduct and the injury occur in the same state, New Jersey 
presumes that the substantive law of that state will govern.  See 
P.V. ex rel. T.V. v. Camp Jaycee, 962 A.2d 453, 460 
(N.J. 2008); see also Calabotta v. Phibro Animal Health Corp., 
213 A.3d 210, 218–19, 225–26 (N.J. Super. Ct. App. 
Div. 2019); Restatement (Second) of Conflict of Laws 
§ 146(d) (Am. Law Inst. 1971).  Here, where both the conduct 
and the injury occurred in New Jersey, there is no reason to 
consider rebutting the presumptive application of New Jersey 
substantive law. 
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judgment is informed, in part, by federal caselaw interpreting 
the first three Cort factors because the New Jersey Supreme 
Court and New Jersey intermediate appellate courts have relied 
on federal cases in applying the modified Cort test.  See In re 
State Comm’n of Investigation, 527 A.2d at 854 (relying on 
federal cases in applying New Jersey’s modified Cort test); 
Miller v. Zoby, 595 A.2d 1104, 1108–09 (N.J. Super. Ct. App. 
Div. 1991) (same). 

Applying these principles to this case, Zanetich will have 
an actionable claim under his first count if, under the modified 
Cort test, CREAMMA implies a private remedy.   

1. The First Cort Factor: Conferral of a 
Special Benefit on a Particular Class 

To satisfy the first Cort factor – conferral of a special 
benefit on a particular class – a statute must, by the 
“unmistakabl[e] focus” of its own text, benefit a “particular 
class . . . whose welfare [the legislature] intended to further.”  
California v. Sierra Club, 451 U.S. 287, 294 (1981); see also 
Am. Tel. & Tel. Co. v. M/V Cape Fear, 967 F.2d 864, 870 
(3d Cir. 1992) (declining to imply a right of action because 
“the statute [did] not clearly and exclusively articulate a right 
in that particular class of plaintiff”).  A statute that functions as 
a “general regulatory scheme” for the “benefit [of] the public 
at large” does not confer a special benefit on a particular class.  
Sierra Club, 451 U.S. at 297–98; see also Cort, 422 U.S. at 79–
80 (holding that “a bare criminal statute[] with absolutely no 
indication that civil enforcement of any kind was available to 
anyone” did not confer a special benefit on any particular 
class); In re State Comm’n of Investigation, 527 A.2d at 853–
56 (holding that a statute criminalizing breaches of 
confidentiality obligations in law enforcement investigations 
did not confer a special benefit upon the subjects of the 
investigation whose information was disclosed in violation of 
the confidentiality provisions).  Likewise, a statute that 
provides a benefit – even one of great value – to some 
incidental, unidentified class does not meet the special-benefit 
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standard.  See Sierra Club, 451 U.S. at 294 (explaining that 
interpreting “especial beneficiary” to mean “any person who 
would be ‘especially harmed’ by” a violation of the act would 
“make[] this factor meaningless”); Cort, 422 U.S. at 80 
(rejecting an implied remedy when the protection of a 
particular class was a “subsidiary purpose” of the legislation).  
And even a statute that benefits a particular class does not 
confer a special benefit when the benefit to that class is 
subordinate to the one provided to another readily defined 
class.  See Rauch v. United Instruments, Inc., 548 F.2d 452, 
458–59 (3d Cir. 1976) (refusing to imply a statutory remedy 
for aircraft owners because the “principal beneficiaries” of the 
statute were air travelers and airplane crews – not aircraft 
owners); R.J. Gaydos, 773 A.2d at 1147 (holding that despite 
a textual basis for identifying insurance agents as beneficiaries, 
they were “not members of the class for whose special benefit 
[the statute] was enacted” because the purpose of the statute 
was “to benefit New Jersey auto insureds, not insurance 
agents”); see also Jarrell, 123 A.3d at 1029–30 (holding that a 
state statute requiring physicians to maintain malpractice 
insurance did not confer a special benefit on patients injured 
by noncompliant physicians).   

Applied here, Zanetich must demonstrate that CREAMMA 
specially benefits job applicants like himself who test positive 
for cannabis use.  But CREAMMA does not do that.   

CREAMMA’s first employment protection prohibits 
adverse employment actions because a person “does or does 
not smoke, vape, aerosolize or otherwise use cannabis items.”  
N.J. Stat. § 24:6I-52(a)(1) (emphasis added).  By protecting 
both users and non-users of cannabis, this provision sweeps 
very broadly, as every member of the public is either a cannabis 
user or a cannabis non-user.  And without an unmistakable 
textual focus on cannabis users in particular, this provision 
does not confer a special benefit on any particular class.  See 
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Cannon, 441 U.S. at 690–64; see also In re State Comm’n of 
Investigation, 527 A.2d at 854.12   

CREAMMA’s second protection shields employees from 
adverse employment actions based solely on a positive drug 
test for cannabis.  See N.J. Stat. § 24:6I-52(a)(1).  While that 
provision may have an unmistakable textual focus on 
employees with positive cannabis test results, the clause by its 
own terms applies only to current employees – not prospective 
employees.  So, as a job applicant, Zanetich is outside of the 
particular class that this protection may specially benefit.   

For these reasons, CREAMMA does not confer a special 
benefit on job applicants who test positive for cannabis, and 
the first, most important Cort factor is not met here. 

2. The Second Cort Factor: Legislative 
Intent to Provide a Remedy 

The second Cort factor examines the explicit or implicit 
legislative intent to provide a remedy.  See Cort, 422 U.S. at 
78.  The Cort test was formulated at a time when legislative 
history was among the touchstones of reading statutes.  See 
Antonin Scalia & Bryan A. Garner, Reading Law: The 
Interpretation of Legal Texts 373–74 (2012).  And in applying 
its second factor, the Supreme Court considered primarily 
legislative history.  See, e.g., Merrill Lynch, 456 U.S. at 377; 
Cannon, 441 U.S. at 694.  Here, however, Zanetich identifies 
no legislative history for CREAMMA that indicates an 

 
12 Our dissenting colleague argues that the first Cort factor is 
nonetheless satisfied because this provision benefits only the 
employable public, not the entire public.  But even that 
distinction still leaves a very broad class – all legally 
employable persons – such that this provision constitutes a 
general regulatory scheme and not legislation with an 
unmistakable focus on a particular class.  See Jarrell, 123 A.3d 
at 1029–30; R.J. Gaydos, 773 A.2d at 1147.  
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intention to provide a private remedy for a prospective 
employer’s failure to hire a job applicant based on a positive 
drug test for cannabis.  At most, the legislative history states 
that “an employer would not be permitted to refuse to hire or 
employ a person, or discharge or take any adverse action 
against an employee because that person or employee does or 
does not use cannabis items.”  Appropriations Committee 
Report on A.21, Nov. 19, 2020, at 20 [https://perma.cc/63Z6-
R8VQ].  But that statement addresses the private rights 
conferred by CREAMMA; it does not announce a legislative 
intention to provide a private remedy for their violation. 

The second Cort factor also allows for consideration of 
implied legislative intent.  See Cort, 422 U.S. at 78.  Zanetich 
contends that the lack of an alternative mechanism for 
enforcement of CREAMMA’s employment protections 
implies a legislative intent to provide remedy for those rights.  
That argument fails on several levels. 

Zanetich’s assertion overreads New Jersey precedent.  It is 
a near certainty that New Jersey courts will not regard the 
second Cort factor as satisfied when there is an alternative 
enforcement mechanism.  See, e.g., R.J. Gaydos, 773 A.2d at 
1148.  But the inverse is not equally true.  Rather, the absence 
of an alternative enforcement mechanism does little to suggest 
a legislative intention to provide a private remedy.  It could be 
that New Jersey simply did not intend to provide one.  Applied 
here, where there already two spheres of silence with respect 
to a private remedy (the lack of a statutory remedial provision 
and the absence of express legislative history), the additional 
omission of an alternative enforcement mechanism for 
CREAMMA’s employment protections does little, if anything, 
to establish a legislative intent to create a private remedy.  
Rather, the lack of an express statutory remedial provision and 
the absence of legislative history are consistent with the 
conclusion that the New Jersey Legislature did not intend to 
create a private remedy. 
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Zanetich’s argument loses additional traction because 
CREAMMA’s employment protections may be enforced by 
alternative means.  It is true that the provision Zanetich 
identifies, which grants the Cannabis Regulatory Commission 
jurisdiction over “any person who buys, sells, cultivates, 
produces, manufactures, transports, or delivers any cannabis or 
cannabis items within [New Jersey],” N.J. Stat. § 24:6I-34a, 
does not seem to extend to all employers.  But that provision is 
not the sole source of the Commission’s authority.  Other 
provisions grant the Commission the power to “oversee[] the 
development, regulation, and enforcement of activities 
associated with the personal use of cannabis,” id. § 24:6I-
34(d)(1)(a), and “[t]o investigate and aid in the prosecution of 
every violation of the statutory laws of this State relating to 
cannabis and cannabis items and to cooperate in the 
prosecution of offenders before any State court of competent 
jurisdiction,” id. § 24:6I-34(b)(3).  Through those other 
provisions, the Commission’s jurisdiction extends to cannabis-
related employment matters.  Consistent with that 
understanding, the Commission issued its guidance document 
about cannabis-related employment actions to “all employers.”  
N.J. Cannabis Regul. Comm’n, Guidance on “Workplace 
Impairment” (2022) [https://perma.cc/25WT-DZWP]. 

Zanetich emphasizes the lack of employment-related 
enforcement actions by the Commission, but that does little to 
satisfy the second Cort factor.  Enforcement decisions are 
discretionary, see Heckler v. Chaney, 470 U.S. 821, 838 
(1985), and the absence of enforcement activity against 
employers may reflect the Commission’s relative priorities 
instead of a lack of legal authority to initiate such proceedings.  
Thus, the Commission’s post-enactment enforcement inaction 
is not particularly revealing of the pre-enactment intention of 
the New Jersey Legislature.   

In addition, none of the factual findings codified in 
CREAMMA reveal a legislative intent to create a private 
remedy for cannabis-related employment discrimination.  
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Those findings address primarily law enforcement and public 
health concerns.  See N.J. Stat. § 24:6I-32(d)–(o).  And the sole 
finding with respect to employment pertains to the negative 
effect a prior marijuana arrest may have on a person’s job 
prospects.  See id. § 24:6I-32(n).  That expression of legislative 
sympathy for the effects of prior marijuana arrests lends 
support to CREAMMA’s employment protections, but even 
that statement does not reveal a legislative intent to create a 
private remedy for cannabis-related employment 
discrimination. 

Finally, the far stronger inference from the legislative 
silence regarding a private remedy for cannabis-related 
employment discrimination is that the Legislature did not 
intend to provide one.  Although New Jersey voters 
overwhelmingly supported amending the state Constitution to 
permit the legalization and regulation of marijuana, the 
Legislature in enacting CREAMMA did not provide a remedy 
for violating that statute’s cannabis-related employment 
protections.  Rather, CREAMMA stated expressly that its 
cannabis-related provisions should not be construed to “amend 
or affect in any way any State . . . law pertaining to 
employment matters.”  Id. § 24:6I-55(a).  Against that 
backdrop, the lack of an express remedy is better understood 
as a deliberate choice not to provide a remedy rather than an 
oversight of an intended remedy.  See R.J. Gaydos, 773 A.2d 
at 1142 (explaining that “New Jersey courts [are] reluctant to 
infer a statutory private right of action”); Burns ex rel. Burns 
v. Care One at Stanwick, LLC, 258 A.3d 368, 376 (N.J. Super. 
Ct. App. Div. 2021) (explaining that courts “assume the 
Legislature is ‘thoroughly conversant with its own legislation 
and the judicial construction of its statutes’” (quoting Brewer 
v. Porch, 249 A.2d 388, 391 (N.J. 1969))).   

That conclusion is reinforced by the New Jersey 
Legislature’s comparative responsiveness in enacting 
safeguards against other forms of employment discrimination.  
For instance, as originally enacted in 1945, New Jersey’s Law 

Case: 23-1996     Document: 38     Page: 22      Date Filed: 12/09/2024



23 

 

 

 

 

 
 

Against Discrimination prohibited employment discrimination 
on the basis of “race, creed, color, and national origin or 
ancestry” and provided an express private cause of action for 
violations of those protections.  N.J. Pub. L. No. 1945, ch. 169.  
Since then, New Jersey has amended the statute nine times to 
add fourteen protected classes.  See N.J. Pub. L. No. 1962, 
ch. 37 (liability for military service); N.J. Pub. L. No. 1970, 
ch. 80 (marital status or sex); N.J. Pub. L. No. 1972, ch. 114 
(physical disability); N.J. Pub. L. No. 1977, ch. 96 
(nationality); N.J. Pub. L. No. 1981, ch. 185 (blood type and 
hereditary cellular traits); N.J. Pub. L. No. 1992, ch. 146 
(affectional or sexual orientation and familial status); N.J. Pub. 
L. No. 1996, ch. 126 (genetic information); N.J. Pub. L. 
No. 2006, ch. 100 (gender identity or expression); N.J. Pub. L. 
No. 2013, ch. 220 (pregnancy).  New Jersey separately created 
causes of action for other forms of employment discrimination, 
including discrimination based on tobacco use.  See N.J. Stat. 
§§ 34:6B-1, 34:6B-3 (authorizing a cause of action for 
violations of the statutory prohibition on discrimination on the 
basis of tobacco usage); see also id. §§ 34:19-3, 34:19-5 
(creating a cause of action for violation of New Jersey 
Conscientious Employee Protection Act, a whistleblower 
statute); id. §§ 34:11-56.2, 34:11-56.8 (creating a cause of 
action for violation of statute prohibiting gender-based pay 
discrimination).  But even with that statutory framework in 
place and the repeated exercise of legislative willpower to 
protect other classes, at no time – not even after the 2020 
amendments to its Constitution – has New Jersey created an 
express cause of action for employment discrimination based 
on cannabis use.  Accordingly, it is more likely that if the New 
Jersey Legislature intended for CREAMMA to be privately 
enforced, it would done so expressly, as it has in so many other 
contexts, instead of “leav[ing] the matter to the happenstance 
of future judicial construction.”  R.J. Gaydos, 773 A.2d at 1144 
(quoting Miller, 595 A.3d at 1108). 

In sum, the second Cort factor is not satisfied here: there is 
no express statement of a legislative intention to provide a 
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private remedy for cannabis-related employment 
discrimination, and the inferences from the legislative silence 
weigh strongly against implying such an intention.   

3. The Third Cort Factor: Advancing the 
Principal Purposes of CREAMMA 

The third Cort factor examines whether implying a private 
cause of action would further “the underlying purpose of the 
legislative scheme.”  Cannon, 441 U.S. at 703; see also Cort, 
422 U.S. at 84 (examining whether the requested remedy 
would advance “the primary congressional goal”).  Here, the 
New Jersey Legislature memorialized the three underlying 
purposes of CREAMMA in statutory text.  See N.J. Stat. 
§ 24:6I-32(a)–(c).  Yet, as explained below, none of those is 
furthered by implying a private cause of action for rescission 
of a job offer based on a failed cannabis test.  

The first underlying purpose of CREAMMA was to 
regulate cannabis “in a similar fashion to the regulation of 
alcohol for adults.”  Id. § 24:6I-32(a).  But New Jersey does 
not provide a private cause of action for employment 
discrimination based on the consumption or non-consumption 
of alcohol.  Thus, for parity with alcohol regulation, a private 
remedy for loss of employment based on cannabis use should 
not be inferred.   

The second stated purpose for CREAMMA was to “prevent 
the sale or distribution of cannabis to persons under 21 years 
of age.”  Id. § 24:6I-32(b).  But implying a private remedy for 
rescission of a job offer based on a failed cannabis drug test 
does not advance that purpose.   

The third principal purpose also counsels against 
recognizing a private remedy for employment related cannabis 
discrimination.  As codified, that purpose was “to eliminate the 
problems caused by the unregulated manufacturing, 
distribution, and use of illegal marijuana within New Jersey.”  
Id. § 24:6I-32(c).  But implying a cause of action for positive 
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cannabis use does not further that purpose, and it may actually 
impede it.  Were a cause of action to exist for a failed cannabis 
test regardless of whether the cannabis used was legal or 
illegal, courts would be protecting and compensating users of 
illegal cannabis.  

In sum, the third Cort factor provides no basis for inferring 
a private remedy for CREAMMA’s cannabis-related 
employment protections.   

4. Balancing the Cort Factors 

Ordinarily, once the Cort factors have been assessed 
individually, they are weighed against each other to ascertain 
whether a private remedy can be implied from a private 
statutory right.  See R.J. Gaydos, 773 A.2d at 1143 (instructing 
courts to weigh Cort factors).  But such balancing is not 
necessary here because each of the Cort factors counsels 
against implying a private remedy: (i) CREAMMA does not 
specially benefit job applicants who fail cannabis drug tests; 
(ii) there was not a legislative intent to imply a remedy for job 
applicants who fail cannabis drug tests; and (iii) implying a 
remedy for job applicants who fail cannabis drug tests is 
inconsistent with CREAMMA’s stated purposes.13   

 
13 In addition to each individual factor counseling against 
implying a private remedy, their combined effect reinforces 
this result.  For instance, under Cort factor three, creating a 
private right of action could perversely incentivize use of 
unregulated cannabis.  That fear comports well with the notion 
that the Commission is responsible for enforcing 
CREAMMA’s employment protections.  As a state agency, the 
Commission likely would not use its powers to vindicate the 
employment rights of users of illegal cannabis.  This mutually 
reinforcing understanding of the Cort factors allows for the 
enforcement powers Zanetich argues must exist, but without 
the risk of perverse incentives that may arise from implying a 
 

Case: 23-1996     Document: 38     Page: 25      Date Filed: 12/09/2024



26 

 

 

 

 

 
 

As a final effort to validate his first count, Zanetich argues 
that regardless of the Cort test, New Jersey courts readily imply 
remedies for employment statutes.  His argument rests on three 
cases, but those provide little help.  The only case decided by 
the New Jersey Supreme Court, Lally v. Copygraphics, 
428 A.2d 1317 (N.J. 1981) (per curiam), recognized a 
common-law cause of action for a “retaliatory firing 
attributable to the filing of a workers’ compensation claim,” id. 
at 1318.  The rationale for that ruling was that the New Jersey 
workers’ compensation statute prohibits retaliatory firings, and 
so there must be a remedy because “[i]f the Legislature had 
wanted to foreclose a judicial cause of action, it would have 
done so expressly.”  Id. at 1318–19.  That conclusion fits nicely 
within the pre-Cort jurisprudence in which a right was 
presumed to create a remedy.  See, e.g., Marbury, 5 U.S. 
(1 Cranch) at 163.  Indeed, Lally was decided before New 
Jersey adopted the modified Cort test.  See In re State Comm’n 
of Investigation, 527 A.2d at 852–54.  But with New Jersey’s 
subsequent adoption of a modified Cort test, the rationale of 
Lally for implying a remedy has lost its force.  See R.J. Gaydos, 
773 A.2d at 1143. 

The same can be said of Zanetich’s reliance on Peper v. 
Princeton University Board of Trustees, 376 A.2d 535 (N.J. 
Super. Ct. App. Div. 1977), rev’d, 389 A.2d 465 (N.J. 1978).  
In that case, which was reversed on other grounds, the 
Appellate Division of the Superior Court of New Jersey relied 
on an unequivocal statutory mandate proscribing sex-based 
employment discrimination to allow a claim to proceed in 
court.  Id. at 539–40.  But Peper has no persuasive force 
because it too precedes New Jersey’s adoption of the modified 
Cort test. 

The final case that Zanetich invokes, Winslow v. Corporate 
Express, Inc., 834 A.2d 1037 (N.J. Super. Ct. App. Div. 2003), 

 
private remedy for violations of CREAMMA’s employment 
protections. 
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is also distinguishable.  The court in Winslow concluded that a 
private cause of action could be implied for an employee and 
against the employer for failure to provide updated notice of 
the method for calculating the employee’s commission.  Id. at 
1042–43.  But beyond citations to Lally and Peper, the only 
authority that the court invoked for that proposition, Mulford 
v. Computer Leasing, Inc., 759 A.2d 887 (N.J. Super. Ct. Law 
Div. 1999), relied on two Cort factors – special benefit and 
statutory purpose – albeit without attribution to Cort, id. at 891.  
Thus, Mulford, and by extension Winslow, are best understood 
as implicit applications of the modified Cort test, as opposed 
to separate rules for an implied remedy in employment 
disputes.  And if doubts remained about New Jersey’s 
dedication to Cort, they should have evaporated upon the New 
Jersey Supreme Court’s subsequent reliance on the modified 
Cort test.  See Jarrell, 123 A.3d at 1029; R.J. Gaydos, 
773 A.2d at 1143. 

In sum, New Jersey remains committed to its modified Cort 
test, and none of the factors under that test are met here.  
Accordingly, the District Court did not err in dismissing 
Count I of Zanetich’s claim. 

B. New Jersey’s public policy exception to at-
will employment does not apply here. 

Zanetich bases his second count on New Jersey’s common-
law public policy exception to at-will employment, first 
recognized in Pierce v. Ortho Pharmaceutical Corp., 417 A.2d 
505, 512 (N.J. 1980).  For the reasons below, that exception 
protects only employees – not job applicants – and thus it does 
not encompass claims for failure to hire in violation of public 
policy. 

The New Jersey Supreme Court decided Pierce against the 
backdrop of its common-law doctrine of at-will employment.  
Under that doctrine, “in the absence of a contract, an employee 
may be fired for any reason, be it good cause, no cause, or even 
morally-wrong cause.”  D’Agostino v. Johnson & Johnson, 
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Inc., 628 A.2d 305, 311 (N.J. 1993).  The plaintiff in Pierce 
was an at-will employee who, as a medical doctor subject to 
the Hippocratic Oath, expressed concerns about her 
employer’s work on the development of a new drug because 
one of the ingredients, saccharin, was controversial.  See 
Pierce, 417 A.2d at 507–08.  While her constructive discharge 
would have been permissible under the at-will employment 
doctrine, the doctor sought an exception to permit a claim of 
termination in violation of public policy.  See id. at 508; see 
also Tartaglia v. UBS PaineWebber Inc., 961 A.2d 1167, 1180 
(N.J. 2008) (explaining that the claim in Pierce was “in the 
nature of constructive discharge”). 

In considering that modification to its common law, the 
New Jersey Supreme Court acknowledged that employees, 
especially those subject to ethical or professional codes of 
conduct, may be duty-bound by those codes to refrain from 
performing certain tasks.  Pierce, 417 A.2d at 512.  It then 
weighed the employers’ interests in “knowing they can run 
their businesses as they see fit as long as their conduct is 
consistent with public policy” against the employees’ interest 
in “knowing they will not be discharged for exercising their 
legal rights” and the public’s interests in “employment 
stability” and in “discouraging frivolous lawsuits by 
dissatisfied employees.”  Id. at 511.  After balancing those 
interests, the New Jersey Supreme Court created an exception 
to its at-will employment doctrine to permit at-will employees 
to bring claims in contract and tort for wrongful termination 
when the termination resulted from the employee’s compliance 
with an expressly stated “clear mandate of public policy.”  Id. 
at 512; cf. id. (emphasizing that the exception does not extend 
to an employee’s refusal to perform work based on the 
employee’s “personal morals”).  In ultimately resolving the 
dispute, however, the New Jersey Supreme Court determined 
that the terminated doctor did not qualify for the exception 
because “the Hippocratic Oath does not contain a clear 
mandate of public policy that prevented [her] from continuing 
her research on [the new drug].”  Id. at 514. 
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Over time, New Jersey courts have recognized other 
violations of public policy that suffice for Pierce claims.  See 
Mehlman v. Mobil Oil Corp., 707 A.2d 1000, 1008–10 
(N.J. 1998) (collecting cases); see also Ballinger v. Del. River 
Port Auth., 800 A.2d 97, 109–10 (N.J. 2002).  But each of 
those instances has involved claims for wrongful termination 
brought by former employees, not failure-to-hire claims 
brought by job applicants.14  Thus, as articulated in Pierce, the 
exception allows only claims by employees: “an employee has 
a cause of action for wrongful discharge when the discharge is 
contrary to a clear mandate of public policy.”  Pierce, 417 A.2d 
at 512 (emphasis added). 

Finally, a federal court’s prediction of state law also 
requires a sensitivity “to the doctrinal trends of the state . . . 
and the policies which inform[ed] the prior adjudication[] by 
the state courts.”  Zamboni v. Stamler, 847 F.2d 73, 81 (3d Cir. 
1988) (alterations in original) (quoting Becker v. Interstate 
Props., 569 F.2d 1203, 1206 (3d Cir. 1977)).  Even so, there is 
no realistic likelihood that the New Jersey Supreme Court 
would expand Pierce to permit failure-to-hire claims by 
prospective employees.  Any expansion of Pierce to cover 
prospective employees would require a rebalancing of the 
relevant interests.  See MacDougall v. Weichert, 677 A.2d 162, 
167 (N.J. 1996) (emphasizing that the Pierce exception was 
recognized “only after balancing the interests of the employee, 
the employer, and the public”); Hennessey v. Coastal Eagle 
Point Oil Co., 609 A.2d 11, 20 (N.J. 1992) (“A ‘clear mandate 
of public policy’ must be one that on balance is beneficial to 
the public.”).  Under such a rebalancing, at least one of the 
interests that favored recognition of the Pierce exception – the 
public’s interest in employment stability – would not be 
present because preventing firings promotes employment 

 
14 See, e.g., Ballinger, 800 A.2d at 109; Mehlman, 707 A.2d at 
1001–02; Barratt v. Cushman & Wakefield of N.J., Inc., 
675 A.2d 1094, 1098 (N.J. 1996); Young v. Schering Corp., 
660 A.2d 1153, 1155 (N.J. 1995) (all current employees). 
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stability while preventing the rescission of job offers does not.  
In addition, on two occasions, New Jersey courts have 
considered and rejected extending Pierce to failure-to-hire 
claims.  See Sabatino v. Saint Aloysius Par., 672 A.2d 217, 240 
(N.J. Super. Ct. App. Div. 1996) (holding that the Pierce 
exception did not extend to failure-to-hire claims brought by a 
prospective employee); see also Lerner v. City of Jersey City, 
2019 WL 1468735, at *4 (N.J. Super. Ct. Apr. 2, 2019) 
(“[F]ailure to hire is not a cause of action that is recognized 
under Pierce.” (citing Sabatino, 672 A.2d at 240)).  On another 
occasion, the New Jersey Supreme Court has declined to 
extend Pierce claims to independent contractors for the same 
reason: they lack the same interest in employment stability as 
current employees.  See MacDougall, 677 A.2d at 166 
(“[Pierce] is designed to protect employees . . . .  It does not 
protect independent contractors[.]”). 

For further perspective, federal courts have characterized 
the Pierce exception as covering claims brought by employees 
or former employees – not job applicants.  See Conoshenti v. 
Pub. Serv. Elec. & Gas Co., 364 F.3d 135, 149 (3d Cir. 2004) 
(“The Pierce doctrine is about wrongful discharge.”); 
Lawrence v. Nat’l Westminster Bank of N.J., 98 F.3d 61, 73 (3d 
Cir. 1996) (“[T]he paradigmatic dismissal giving rise to a 
public policy cause of action is the termination of an employee 
in retaliation for the employee’s refusal to act contrary to 
public policy.”); cf. Zamboni, 847 F.2d at 82 (acknowledging 
that the Pierce doctrine may apply to claims by employees 
wrongfully demoted or suspended).  And New Jersey courts 
have favorably cited those cases for their interpretation of 
Pierce.  See, e.g., Mehlman, 707 A.2d at 1009 (citing Zamboni, 
874 F.2d at 83); see also Cluney v. Mon-Oc Fed. Credit Union, 
2006 WL 2128985, at *18 (N.J. Super. Ct. App. Div. 2006) 
(citing Conoshenti, 364 F.3d at 148–50). 

For these reasons, New Jersey has not permitted and likely 
would not permit Zanetich to pursue a claim for failure-to-hire 
in violation of public policy.  
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C. Zanetich’s Remaining Challenges Lack 
Merit. 

Zanetich raises two additional arguments.  He contends that 
the District Court, upon dismissing his complaint, should have 
allowed him to make curative amendments.  He also seeks 
certification of the two dispositive issues to the New Jersey 
Supreme Court.  Neither of those arguments succeeds. 

1. The District Court Was Not 
Required to Allow a Curative 
Amendment.  

Zanetich asserts that because this is a civil rights case, the 
District Court was required to dismiss his complaint without 
prejudice and allow an opportunity for curative amendment.  
But this Court’s willingness to permit an opportunity for 
curative amendment is limited to cases involving federally 
recognized civil rights.  See Fletcher-Harlee Corp. v. Pote 
Concrete Contractors, Inc., 482 F.3d 247, 251, 253 (3d Cir. 
2007); Dist. Council 47, Am. Fed’n of State, Cnty. & Mun. 
Emps. v. Bradley, 795 F.2d 310, 316 (3d Cir. 1986); but cf. 
Iqbal, 556 U.S. at 687 (not requiring an opportunity to amend 
in a dismissed federal civil rights case); Leatherman v. Tarrant 
Cnty. Narcotics Intel. & Coordination Unit, 507 U.S. 163, 
168–69 (1993) (ruling that federal courts could not impose a 
heightened pleading standard in conflict with the Federal Rules 
of Civil Procedure for federal civil rights cases).  And in this 
case, Zanetich seeks to vindicate his civil rights under New 
Jersey law, not federal law.  Thus, the District Court was not 
under an obligation to allow an opportunity for curative 
amendment.  See LabMD, Inc. v. Bobak, 47 F.4th 164, 192–93 
(3d Cir. 2022) (explaining that the rule allowing an opportunity 
for curative amendment does not apply outside the context of 
a federal civil rights case). 

Case: 23-1996     Document: 38     Page: 31      Date Filed: 12/09/2024



32 

 

 

 

 

 
 

2. This Case Does Not Merit 
Certification to the New Jersey 
Supreme Court. 

Zanetich also requests that the challenges to the viability of 
both of his claims be certified to the New Jersey Supreme 
Court.  See 3d Cir. L.A.R. 110.1 (allowing certification of 
questions to state supreme courts that allow such certification); 
N.J. R. App. Prac. 2:12A-1 (permitting the New Jersey 
Supreme Court to accept certified questions from the Third 
Circuit).  But certifying an issue to a state supreme court is an 
act of judicial discretion, see 3d Cir. L.A.R. 110.1, and here 
none of the common considerations associated with the 
exercise of that discretion counsels strongly in favor of 
certification.  

One of those considerations is the likelihood of resolving 
an uncertain legal issue.  See United States v. Defreitas, 
29 F.4th 135, 141 (3d Cir. 2022).  But here, neither question 
suffers from a high degree of uncertainty.  For the first issue, 
New Jersey unequivocally uses a modified Cort test for 
ascertaining whether a state statute implies a private remedy, 
see R.J. Gaydos, 773 A.2d at 1143, and application of that test 
is straightforward.  For the second issue, New Jersey state 
courts have not indicated any willingness to extend the Pierce 
exception to failure-to-hire claims by job applicants.  See 
Sabatino, 672 A.2d at 240.  Thus, if instead of being removed 
to federal court, this case would have remained in the New 
Jersey court system, it is unlikely that the reasoning for the 
decision or the outcome would be different.  Accordingly, the 
degree of uncertainty is not great enough to justify 
certification. 

Another common consideration in the certification decision 
is the importance of the question to be certified.  See Defreitas, 
29 F.4th at 142.  The issues here, however, do not involve 
questions of state constitutional law, nor are they particularly 
transcendental.  The first question is one of statutory 
construction localized to CREAMMA.  The second issue seeks 
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to allow a claim that has been the subject of very few, 
seemingly only one, reported New Jersey state-court decision 
in the past forty-plus years.  See Sabatino, 672 A.2d at 240; cf. 
Lerner, 2019 WL 1468735, at *4.  For these reasons, if this 
case would have remained in the state-court system, it is 
unlikely that the New Jersey Supreme Court would exercise 
discretionary jurisdiction over a petition to review either of the 
two issues on which certification is sought.  See N.J. Ct. R. 
2:12-4 (explaining that review by Supreme Court of New 
Jersey is granted only if the issue is of “general public 
importance” or the appellate decision conflicts with other 
precedent).   

Considerations of judicial economy also disfavor 
certification.  See Defreitas, 29 F.4th at 142.  The certification 
process takes additional time.  And that time would not be well 
spent if the New Jersey Supreme Court declines certification.  
But even if the New Jersey Supreme Court were to accept 
certification, as helpful as its decision may be, it would likely 
rest on principles that have been known for decades: New 
Jersey uses a modified version of the Cort test, and New Jersey 
courts have not exhibited any willingness to extend the Pierce 
exception to include claims by job applicants.  So, while 
authoritative statements of state law are always welcome, it is 
unnecessary to delay resolution of these issues in favor of the 
possibility of certification, which does not appear to be an 
efficient use of the time and other resources of the Justices of 
the New Jersey Supreme Court. 

V. CONCLUSION 

For the foregoing reasons, we will affirm the District 
Court’s judgment. 
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FREEMAN, Circuit Judge, concurring in part and dissenting 

in part. 

 

In 2020, New Jersey citizens voted to amend their State 

Constitution to legalize the recreational use of marijuana.  The 

month after that constitutional amendment took effect, the New 

Jersey legislature enacted the Cannabis Regulatory, 

Enforcement Assistance, and Marketplace Modernization Act 

(CREAMMA).  CREAMMA regulates marijuana 

manufacture, sales, personal use, and consumer protections in 

New Jersey.  As relevant here, it prohibits employers from 

refusing to hire job applicants solely due to their personal use 

of marijuana.  However, CREAMMA does not expressly 

permit a prospective employee who is not hired because of 

cannabis use to seek redress in court.  In the absence of such 

an express cause of action, we must determine whether the 

statute contains an implied cause of action.   

 

To do so, we apply New Jersey law.  Because New 

Jersey’s Supreme Court has not addressed this precise issue, 

we must predict how it would rule.  Fortunately, several New 

Jersey authorities guide our path.  Following that path, I predict 

that the New Jersey Supreme Court would discern an implied 

cause of action for failure to hire in violation of CREAMMA.   

 

The District Court concluded otherwise, and the 

majority of this Court does the same (albeit for different 

reasons).  I read the New Jersey authorities differently.  At a 

minimum, I would certify this question of law to the New 

Jersey Supreme Court—the “most appropriate forum” to weigh 

the public policy interests underlying CREAMMA’s 

employment protections.  See United States v. Defreitas, 29 
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F.4th 135, 142 (3d Cir. 2022).  Thus, I respectfully dissent from 

Sections IV.A and IV.C.2 of the majority opinion.   

 

Additionally, while I concur in the majority’s 

conclusion that the District Court had diversity jurisdiction to 

hear this case, I reach that conclusion without including 

punitive damages in the amount in controversy.  Walmart bears 

the burden of proving jurisdiction.  And, contrary to the 

jurisdictional statements it made in its notice of removal, 

Walmart now asserts that punitive damages are unavailable to 

Zanetich as a matter of New Jersey law.  Unsurprisingly, 

Zanetich disagrees.  But we need not resolve that dispute 

because this matter satisfies the amount-in-controversy 

requirement even without punitive damages.  For the benefit of 

future cases, I explain how I reach that conclusion where the 

amount in controversy is based on a prospective employee’s 

relatively modest hourly wage.   

 

I 

 

28 U.S.C. § 1332(a) restricts a federal district court’s 

diversity jurisdiction to “civil actions where the matter in 

controversy exceeds the sum or value of $75,000.”  And 

“federal diversity jurisdiction is generally determined based on 

the circumstances prevailing at the time the suit was filed.”  

Auto-Owners Ins. Co. v. Stevens & Ricci, Inc., 835 F.3d 388, 

395 (3d Cir. 2016) (citation omitted); Angus v. Shiley Inc., 989 

F.2d 142, 145 (3d Cir. 1993) (determining the amount in 

controversy based on the allegations in a complaint that was 

later removed to federal court). 

 

When determining whether the amount in controversy 

exceeds $75,000, the Court “generally accept[s] a party’s good 
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faith allegation of the amount in controversy,” Columbia Gas 

Trans. Corp. v. Tarbuck, 62 F.3d 538, 541 (3d Cir. 1995), 

“unless it appears to a legal certainty that plaintiff was never 

entitled to recover the jurisdictional amount,” Kaufman v. 

Allstate, 561 F.3d 144, 151 (3d Cir. 2009).  The “party who 

urges jurisdiction on a federal court bears the burden of proving 

that jurisdiction exists.”  Boyer v. Snap-On Tools Corp., 913 

F.2d 108, 111 (3d Cir. 1990). 

 

This case began in June 2022 when Zanetich sued 

Walmart in state court.  He sought back pay, front pay, and 

punitive damages for his alleged harms, but he did not specify 

the amount in controversy. 

 

Walmart removed the matter to federal court in 

September 2022 and asserted federal jurisdiction based on the 

parties’ diversity of citizenship.  It in notice of removal, it 

alleged that, together, Zanetich’s demands for front pay, back 

pay, and punitive damages satisfy the amount-in-controversy 

requirement.  First, it calculated back pay of approximately 

$24,000 as of the date of removal.  (It relied on Zanetich’s offer 

letter providing a start date of February 7, 2022, and a salary 

of $19.85 per hour for a 40-hour work week.)  Second, it stated 

that Zanetich’s front-pay demand could exceed the amount of 

back pay.  By way of example, it stated that front pay 

calculated for one year would exceed $41,000.  Third, it 

asserted that Zanetich’s demand for punitive damages placed 

even more money in controversy, resulting in an amount over 

$75,000.   

 

Later, in a letter brief to us, Walmart argued that 

punitive damages are unavailable to Zanetich.  It invoked our 

case law holding that punitive damages are not included in the 
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amount-in-controversy analysis where they are “patently 

frivolous and without foundation,” such as when “they are not 

permitted under state substantive law.”  Huber v. Taylor, 532 

F.3d 237, 244 (3d Cir. 2008) (cleaned up).  It also cited New 

Jersey law stating that punitive damages are available only 

where the plaintiff proves his harm was caused by actions the 

defendant took with malice or wanton and willful disregard of 

foreseeable harm.  N.J. Stat. Ann. § 2A:15-5.12.  According to 

Walmart, nothing in Zanetich’s complaint plausibly satisfies 

this standard. 

 

For the purposes of our jurisdictional analysis, I accept 

Walmart’s current position that punitive damages are 

unavailable.  But the amount in controversy plausibly exceeds 

$75,000 based on back pay and front pay alone. 

 

Although Auto-Owners guides us to assess the 

circumstances “at the time of the complaint’s filing,” 835 F.3d 

at 396, the back-pay calculation is not limited to lost wages that 

had accrued through June 2022 when Zanetich filed his 

complaint.1  Nor is that calculation limited to lost wages 

through the date when Walmart removed this case to federal 

court.  See Angus, 989 F.2d at 145.  Rather, we consider the 

amount of back pay Zanetich plausibly could accrue between 

his would-be start date at Walmart and a judgment in his favor.  

See Foley v. Devaney, 528 F.2d 888, 889 n.1 (3d Cir. 1976) 

(per curiam) (deeming the amount in controversy “to exceed 

$10,000 although the claimed benefits do not yet total that 

 
1 “Front pay refers to future lost wages accruing after a jury’s 
verdict, whereas back pay refers to lost wages already accrued 
as of that date.”  Donelson v. Dupont Chambers Works, 20 
A.3d 384, 388 n.9 (N.J. 2011).  
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sum”) (citing Aetna Cas. & Surety Co. v. Flowers, 330 U.S. 

464 (1947); Cuevas v. Wentworth Grp., No. A-3079-11T3, 

2014 WL 4494166, at *23 (N.J. Super. Ct. App. Div. Sept. 15, 

2014) (“Back pay is measured from the date of discharge to the 

date of the verdict” (citing Gimello v. Agency Rent-A-Car Sys., 

594 A.2d 264, 279 (N.J. Super. Ct. App. Div. 1991))).  We also 

consider the front pay Zanetich plausibly could win if he 

prevails.  See Donelson, 20 A.3d at 388 n.9 (“[f]ront pay refers 

to future lost wages accruing after a jury’s verdict”).2 

 

On this record, and given the uncertain amount of time 

for which Zanetich could be entitled to back and front pay, I 

cannot say with legal certainty that the amount in controversy 

from future damages was below § 1332(a)’s threshold when 

Zanetich filed his complaint.  

  

 
2 At least three of our sister circuits consider damages in this 
same way when assessing the amount-in-controversy 
requirement.  See Chavez v. JP Morgan Chase & Co., 888 F.3d 
413, 417 (9th Cir. 2018) (“If a plaintiff claims at the time of 
removal that her termination caused her to lose future wages, 
and if the law entitles her to recoup those future wages if she 
prevails, then there is no question that future wages are ‘at 
stake’ in the litigation. . . .  That the amount in controversy is 
assessed at the time of removal does not mean that the mere 
futurity of certain classes of damages precludes them from 
being part of the amount in controversy.”); Ashford v. 
Aeroframe Servs., LLC, 96 F.4th 783, 797 n.8 (5th Cir. 2024) 
(concluding that, “although past wages due may be negligible, 
future lost wages [and] future benefits lost” can satisfy the 
amount in controversy) (cleaned up); Andrews v. E.I. Du Pont 
De Nemours & Co., 447 F.3d 510, 515 (7th Cir. 2006) 
(including “lost wages (past and future)” when assessing the 
amount in controversy). 
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II 

 

“Our role in diversity cases is to apply state law.”  

Sheridan v. NGK Metals Corp., 609 F.3d 239, 253 (3d Cir. 

2010).  Because we lack “a definitive ruling” by the New 

Jersey Supreme Court on the issue in this case, “we must 

predict how that court would rule if faced with the issue.”  

Meyer v. Cuna Mut. Ins. Soc., 648 F.3d 154, 164 (3d Cir. 2011) 

(citation omitted).  We make that prediction by “look[ing] to 

decisions of state intermediate appellate courts . . . as well as 

to analogous decisions, considered dicta, scholarly works, and 

any other reliable data tending convincingly to show how the 

highest court in the state would decide the issue at hand.”  Id. 

(cleaned up). 

 

Although “New Jersey courts have been reluctant to 

infer a statutory private right of action where the Legislature 

has not expressly provided for such action,” they have an 

established method for discerning when it is appropriate to do 

so.  R.J. Gaydos Ins. Agency, Inc. v. Nat’l Consumer Ins. Co., 

773 A.2d 1132, 1143 (N.J. 2001).  They consider “whether: (1) 

plaintiff is a member of the class for whose special benefit the 

statute was enacted; (2) there is any evidence that the 

Legislature intended to create a private right of action under 

the statute; and (3) it is consistent with the underlying purposes 

of the legislative scheme to infer the existence of such a 

remedy.”  Id.  And when they weigh these factors, their 

“primary goal has almost invariably been a search for the 

underlying legislative intent.”  Id. (citation omitted). 

 

The New Jersey Supreme Court adopted these factors 

from the United States Supreme Court’s decision in Cort v. 

Ash, 422 U.S. 66 (1975).  See R.J. Gaydos., 773 A.2d at 1143.  
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As the majority opinion details, Cort no longer governs federal 

law on implied causes of action.  Maj. Op. at 13–16.  Federal 

courts instead look to the text and structure of the statute.  Id. 

at 15.  But that is of no moment here because “the essence of 

diversity jurisdiction is that a federal court enforces State law 

and State policy.”  DiAnoia Eatery, LLC v. Motorists Mut. Ins. 

Co., 10 F.4th 192, 209 (3d Cir. 2021).  Were it otherwise, we 

would undermine the Erie doctrine, “which requires federal 

courts to treat diversity claims so as to discourage forum 

shopping and to reach results identical to the state courts.”  

Edelson v. Soricelli, 610 F.2d 131, 135 (3d Cir. 1979).3 

 

My examination of New Jersey authority leads me to 

predict that the New Jersey Supreme Court would recognize an 

implied private right of action for Zanetich to enforce 

CREAMMA’s employment protections.   

 

A. Factor One  
 

New Jersey’s first implied-private-right-of-action factor 

asks whether “plaintiff is a member of the class for whose 

 
3 The District Court stated that its analysis of the implied-
private-right-of-action question “is guided by federal courts’ 
reluctance to interpret a state statute to create a private right of 
action where a private right of action is not expressly stated in 
the statute.”  Zanetich v. Wal-Mart Stores East, Inc., No. 1:22-
cv-05387, 2023 WL 3644813, at *5 (D.N.J. May 25, 2023) 
(emphasis added).  But when exercising diversity jurisdiction, 
federal courts have no more or less reluctance to find an 
implied private right of action than the state’s courts have.  We 
must apply the relevant state’s substantive law with the goal of 
rendering the judgment the state’s courts would have entered 
but for the removal to federal court. 
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special benefit the statute was enacted.”  R. J. Gaydos, 773 

A.2d at 1143.  Here, Zanetich sued under CREAMMA’s 

employment-protection provision.  The relevant text states that 

“[n]o employer shall refuse to hire or employ any person or 

shall discharge from employment or take any adverse action 

against any employee with respect to compensation, terms, 

conditions, or other privileges of employment because that 

person does or does not smoke, vape, aerosolize or otherwise 

use cannabis items . . . .”  N.J. Stat. Ann. § 24:6I-52(a)(1).4  So 

it benefits any person who has suffered a refusal to hire or any 

employee who has suffered an adverse employment action 

because of use or nonuse of cannabis. 

 

Zanetich alleges in his complaint that Walmart refused 

to hire him due to his use of cannabis.  Taking this well-pleaded 

allegation as true, Zanetich is a member of the class for whose 

special benefit the statute was enacted. 

 

The majority concludes otherwise.  It reasons that this 

provision was not enacted to protect people like Zanetich 

because it “protect[s] both users and non-users of cannabis,” so 

it “sweeps very broadly, as every member of the public is either 

a cannabis user or a cannabis non-user.”  Maj. Op. at 18.  But 

that reasoning elides key language in the statute.  

CREAMMA’s employment protection applies to any person 

whom an employer “refuse[s] to hire or employ . . . or . . . 

discharge[s] from employment or take[s] any adverse action 

 
4 Elsewhere, CREAMMA clarifies that it does not prevent 
employers from “maintain[ing] a drug-and alcohol-free 
workplace or require an employer to permit or accommodate 
the use” or consumption of cannabis “or intoxication by 
employees during work hours.”  N.J. Stat. Ann. § 24:6I-
52(b)(1)(a).   
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against” because of cannabis use or nonuse.  N.J. Stat. § 24:6I-

52(a)(1).  That is a select class: it includes only people who 

have been denied employment because of cannabis use or 

nonuse, or whose employment has been adversely affected 

because of cannabis use or nonuse.  It does not include the 

countless people whose cannabis use or nonuse has led to no 

adverse effects on their employment or prospective 

employment. 

 

CREAMMA’s legislative history confirms that its 

employment protection was intended to benefit a limited class 

of people that includes Zanetich.  See Jarrell v. Kaul, 123 A.3d 

1022, 1030 (N.J. 2015) (consulting legislative history to 

discern whether the legislature intended to imply a cause of 

action).  According to the New Jersey Assembly’s 

Appropriations Committee, CREAMMA provides “consumer 

and employee protections” designed for “individuals” who face 

a “penalty in any manner, or deni[al of] any right or privilege, 

including but not limited to . . . disciplinary action by a 

business . . . solely for engaging in conduct with respect to 

personal use cannabis activities as permitted under 

[CREAMMA].”  NJ Assemb. Approp. Comm. Statement, 

220th Legislature, re A.B. No. 21, Jan. 22, 2021 (emphasis 

added). 

 

This conclusion is further supported by a New Jersey 

appellate court decision.  In Winslow v. Corporate Express, 

Inc., New Jersey’s intermediate appellate court addressed 

whether the state’s Wage Payment Law contains an implied 

private cause of action.  834 A.2d 1037, 1043 (N.J. Super. Ct. 

App. Div. 2003).  That law required an employer to provide 

notice before changing pay rates.  Id. at 1041–42.  The court 

determined that “employees are the obvious special 
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beneficiaries” of that law.  Id. at 1043.  It also noted that, in the 

absence of an express cause of action, New Jersey “courts have 

readily found an implied private right of action in statutes 

enacted to protect employees from wrongful conduct by 

employers.”  Id. at 1043.  As the majority rightly notes, the 

Winslow court reached this conclusion through an “implicit 

application[] of the modified Cort test,” as adopted by the New 

Jersey Supreme Court.  Maj. Op. at 27.  And the class protected 

by the Wage Payment Law in Winslow is broader than the class 

protected by CREAMMA’s employment protection.  See Maj. 

Op. at 18–19 (opining that the class at issue here is too broad 

to satisfy the first implied-private-cause-of-action factor).   

 

Instead of relying on the numerous federal court 

decisions discussed in the majority opinion, see Maj. Op. at 

17–19, I am guided by the text of CREAMMA’s employment 

provision and New Jersey authority.  Those sources persuade 

me that CREAMMA’s employment provision was created to 

protect a class of people that includes Zanetich. 

 

B. Factor Two 
 

The second factor asks whether “there is any evidence 

that the Legislature intended to create a private right of action 

under the statute.”  R.J. Gaydos, 773 A.2d at 1143.  In seeking 

the legislature’s intent, we must be mindful that the New Jersey 

Supreme Court has found a “clear legislative intent to construe 

CREAMMA and its companion bills broadly and robustly so 

as to achieve their remedial purposes.”  State v. Gomes, 288 

A.3d 825, 841 (N.J. 2023); Young v. Schering Corp., 660 A.2d 

1153, 1158 (N.J. 1995) (“Where the Legislature’s intent is 

remedial, a court should construe a statute liberally”).  
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On the same day that the legislature enacted 

CREAMMA (including the employment protection at issue in 

this case), it enacted a separate employment protection 

forbidding any current or potential employer from making an 

adverse employment decision based solely on an applicant’s 

prior marijuana arrest, charge, conviction, or adjudication of 

delinquency.  N.J. Stat. Ann. § 34:6B-21 (hereafter “Prior 

Marijuana Prosecution Law”).  The legislature specified that 

“nothing set forth in this section shall be construed” as 

“authorizing a private cause of action by an aggrieved person” 

alleging a violation of the Prior Marijuana Prosecution Law’s 

employment protection.  N.J. Stat. Ann. § 34:6B-21(c).  

 

The legislature’s express foreclosure of a private cause 

of action under the Prior Marijuana Prosecution Law—but not 

for CREAMMA’s employment-protection provision enacted 

that very day—is telling.  It mirrors the circumstances in 

Coleman v. Martinez, 254 A.3d 632 (N.J. 2021).  Coleman 

involved a New Jersey statute immunizing licensed clinical 

social workers from suit.  Id. at 647.  When a non-clinical 

social worker sought immunity under that statute, the New 

Jersey Supreme Court observed that the legislature passed two 

different statutes during the same legislative session: one 

concerned clinical social workers and the other concerned non-

clinical social workers.  Id.  Based on the proximity of those 

legislative actions, the court remarked, “[W]e assume that the 

legislature knew precisely what it was doing when it” extended 

immunity to one group and not the other.  Id.  “Indeed, statutes 

that deal with the same matter or subject should be read in pari 

materia and construed together as a unitary and harmonious 

whole[,] . . . especially . . . when the statutes in question were 

passed in the same session.”  Id.  (cleaned up).  It concluded, 

“Had the legislature intended to confer immunity on licensed 
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social workers, it would have stated so, and if the failure to 

provide immunity to social workers was an oversight, any 

corrective measure must be taken by the Legislature.”  Id.   

 

Applying this principle here, I assume the legislature 

knowingly foreclosed a private cause of action under the Prior 

Marijuana Prosecution Law’s employment protections and 

opted—on that same day—not to do so for CREAMMA’s 

similar protections.   

 

Further, when assessing whether the legislature implied 

a cause of action, the New Jersey Supreme Court and Appellate 

Division often invoke the principle that “[i]f the legislature had 

wanted to foreclose a judicial cause of action, it would have 

done so expressly.”  Lally v. Copygraphics, 428 A.2d 1317, 

1319 (N.J. 1981); Young v. Schering Corp., 660 A.2d 1153, 

1159 (N.J. 1995) (quoting this statement from Lally in a 

wrongful discharge case); Campione v. Adamar of New Jersey, 

714 A.2d 299, 309 (N.J. 1998) (“The absence of any express 

provision for a cause of action[,] . . . however, does not 

necessarily mean that the Legislature intended that no such 

actions should exist”); Boldt v. Corresp. Mgmt., Inc., 726 A.2d 

975, 982 (N.J. Super. Ct. App. Div. 1999) (“If the Legislature 

intended to foreclose plaintiffs . . . from seeking the relief 

sought here, it would have explicitly limited the availability of 

that remedy or relief.” (citing Lally, 428 A.2d 1317); Muise v. 

GPU, Inc., 753 A.2d 116, 164 (N.J. Super. Ct. App. Div. 2000) 

(holding “a court can consider all judicial remedies” and “a 

legislative intent to defeat them will be inferred only if the 

Legislature has explicitly limited the availability of that 

remedy or relief” (citing Campione, 714 A.2d 299)).  
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Even Walmart acknowledges that the New Jersey 

Supreme Court “seemingly appl[ied] a presumption in favor of 

implied causes of action” in Lally.  Walmart Br. at 34.  But 

Walmart argues (and the majority agrees) that CREAMMA 

lacks an implied private cause of action because the statute 

contains other enforcement mechanisms, including potential 

regulatory action by the Cannabis Regulatory Commission 

(“CRC”).  Id.; Maj. Op. at 21. 

 

Granted, the New Jersey Supreme Court has stated that, 

“[w]hen the Legislature has expressly created specific 

remedies, a court should always hesitate to recognize another 

unmentioned remedy.”  Jarrell v. Kaul, 123 A.3d 1022, 1030 

(N.J. 2015) (emphasis added).  But I discern no express 

specific remedy for violations of this CREAMMA 

employment protection.  As the majority acknowledges, the 

CRC’s “jurisdiction, supervision, duties, functions, and powers 

. . . extend to any person who buys, sells, cultivates, produces, 

manufactures, transports, or delivers any cannabis or cannabis 

items within this State.”  N.J. Stat. Ann. § 24:6I-34(a).  

Walmart participates in none of those activities.  So the 

legislature has not expressly empowered the CRC to remedy 

Walmart’s violation of CREAMMA’s employment protection.  

And although the CRC has the power “[t]o investigate and aid 

in the prosecution of every violation of the statutory laws of 

this State relating to cannabis,” N.J. Stat. Ann. § 24:6I-

34(b)(3), that power only extends within the CRC’s 

jurisdiction, id. at 24:6I-34(b) (listing what “[t]he duties, 

functions and powers of the commission shall include”).  

Again, that jurisdiction does not extend to Walmart.  

 

The CRC’s own interpretation of CREAMMA accords 

with mine.  The CRC explains its function as “writing and 
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enforcing the regulations that direct the sales, purchases, and 

business activities related to cannabis in New Jersey.”  

Cannabis Regulatory Commission, Frequently Asked 

Questions, available at https://perma.cc/M36U-GXLU.  That 

includes “impos[ing] fines or other sanctions on licensed 

cannabis business[es] that violate regulations.”  Id.5  But the 

CRC “does not perform any law enforcement duties or regulate 

unpermitted or unlicensed entities in any way[.]”  Id.  It is 

undisputed that Walmart is not permitted or licensed to have a 

cannabis business in New Jersey.  Therefore, the CRC’s 

position is that it does not enforce any laws against Walmart.  

Because the New Jersey Supreme Court “places great weight 

on the interpretation given to a statute by the agency charged 

with its enforcement,” Clowes v. Terminix Intern., Inc., 538 

A.2d 794, 803 (N.J. 1988), I cannot agree with the majority’s 

view that the CRC’s powers to investigate and to aid 

prosecution extend to Walmart’s employment actions.6 

 
5 A licensed cannabis business is “a person or entity registered 
to do business in New Jersey that holds a conditional or annual 
cannabis business license or a testing laboratory license.”  N.J. 
Admin. Code § 17:30-1.2.   

6 Even if the CRC’s jurisdiction extended to Walmart’s 

conduct in this case, I disagree that this would end the inquiry 

on the legislative-intent factor.  See Maj. Op. at 20 (opining 

that there is “near certainty” that New Jersey courts would 

determine that the presence of an alternative enforcement 

mechanism resolves the second factor).  Although New Jersey 

courts hesitate to recognize another unmentioned remedy, that 

hesitation can yield to “strong indicia of a contrary legislative 

intent.”  Jarrell, 123 A.3d at 1030 (citation omitted).  And New 

Jersey courts have recognized implied private causes of action 
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In sum, I view the legislative-intent factor in Zanetich’s 

favor.  This is consistent with the New Jersey Supreme Court’s 

understanding of the “clear legislative intent to construe 

CREAMMA and its companion bills broadly and robustly,” 

Gomes, 288 A.3d at 841, and the legislature’s decision not to 

foreclose a private right of action for CREAMMA’s 

employment protections. 

 

to enforce employment protections in statutes that expressly 

permit administrative sanctions.  See, e.g., Boldt, 726 A.2d at 

982 (determining that, “[w]hile the Department [of Health] 

retains the jurisdictional authority to sanction those that violate 

the rule” at issue, plaintiffs had a private right of action to 

enforce a regulation where they sought “money damages, a 

remedy not available at the agency level”); Muise, 753 A.2d at 

129 (“[A] court can consider all judicial remedies, including 

damages, which are beyond the agency’s authority[.]”); 

Mulford v. Computer Leasing, Inc., 759 A.2d 887, 891 (N.J. 

Super. Ct. 2003) (discerning a private cause of action “as a 

remedy in addition to the penal and administrative sanctions 

and administrative wage collection proceedings, provided by 

other sections thereof”). 

 
The New Jersey Supreme Court has discerned no 

legislative intent to authorize a private cause of action “in a 
statutory scheme that already contains civil penalty 
provisions,” R.J. Gaydos, 773 A.2d at 1145; where “a bare 
criminal statute” contains “absolutely no indication that civil 
enforcement of any kind was available to anyone,” In re State 
Comm’n of Inv., 527 A.2d 851, 854 (N.J. 1987); and where a 
statute contains an “elaborate regulatory scheme” for 
controlling the target of the private suit, Campione, Inc., 714 
A.2d at 310.  None of those conditions is present here. 
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C. Factor Three 
 

The third factor asks whether “it is consistent with the 

underlying purposes of the legislative scheme to infer the 

existence of [a private] remedy.”  R.J. Gaydos, 773 A.2d at 

1143.  I predict that the New Jersey Supreme Court would say 

it is. 

 

In enacting CREAMMA, the legislature sought to 

“adopt a new approach to [New Jersey’s] marijuana policies by 

controlling and legalizing . . . cannabis . . . for adults.”  N.J. 

Stat. Ann. § 24:6I-32(a).  That control and legalization was 

“designed to eliminate the problems caused by the unregulated 

manufacturing, distribution, and use of illegal marijuana within 

New Jersey,” id. § 24:6I-32(c), “in a way that enhances public 

health and minimizes harm to New Jersey communities and 

families,” id. § 24:6I-32(l).  As Zanetich argues, New 

Jerseyans will be less likely to access the lawful, controlled 

system of cannabis sales the state has established if employers 

can, without consequence, refuse to hire them for participating 

in that system.  This supports a conclusion that CREAMMA’s 

broad remedial purposes are served by recognizing a private 

right of action here.  See Bortz v. Rammel, 376 A.2d 1261, 1266 

(N.J. Super. Ct. App. Div. 1977) (determining that a private 

right of action is consistent with the statutory goal of 

“assur[ing] prospective and continuing compliance” with 

construction codes); Parks v. Pep Boys, 659 A.2d 471, 478 

(N.J. Super. Ct. App. Div. 1995) (concluding that a private 

right of action helps “assure[] the . . . effectiveness” of a 

“statute [that] requires certain conduct”); see also R.J. Gaydos, 

773 A.2d at 1144 (citing Parks and Bortz as examples where 

courts inferred private rights of action). 
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D. Balance of Factors 
 

After New Jersey courts consider the three implied-

private-right-of-action factors, they weigh these factors with 

the primary goal of discerning the legislature’s intent.  R.J. 

Gaydos, 773 A.2d at 1143.  In my view, each factor supports 

Zanetich having an implied private right to enforce 

CREAMMA’s employment protection.  Thus, no weighing is 

necessary.  I predict that the New Jersey Supreme Court would 

recognize this cause of action.  I respectfully dissent from the 

majority’s conclusion to the contrary.   

 

III 

 

As is now plain, the question in this case is whether 

CREAMMA gives a prospective employee who is not hired 

because of cannabis use a private right of action to sue his 

would-be employer.  The New Jersey Supreme Court is best 

suited to answer that question, so I would certify the question 

to that court.   

 

Before our Court certifies a question of law to a state’s 

highest court, we consider certain factors.  One is whether “the 

relevant question’s eventual resolution [is] unclear and 

control[s] an issue in the case.”  United States v. Defreitas, 29 

F.4th 135, 142 (3d Cir. 2022).  The question at issue here 

controls whether Zanetich can proceed with his lawsuit.  And 

the various opinions in Zanetich’s case demonstrate that the 

eventual resolution of this question is debatable.   

 

The majority and I would resolve the question 

differently.  The majority’s reasoning also differs from the 
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District Court’s.  See Zanetich, 2023 WL 3644813, at *5 

(determining that “the First Cort factor weighs in favor of 

finding an implied cause of action”).7  And the New Jersey 

legal authorities seem to contradict each other in ways material 

to the question before us.  Compare Miller v. Zoby, 595 A.2d 

1104, 1108 (N.J. Super. Ct. App. Div. 1991) (“the fact that no 

general cause of action . . . has been created is to us some 

reliable evidence that the legislature neither intended to create 

such a cause of action by silence or desired the judiciary to 

create one by implication”), with Boldt, 726 A.2d at 982 (“If 

the Legislature intended to foreclose plaintiffs . . . from seeking 

the relief sought here, it would have explicitly limited the 

availability of that remedy or relief.”).  This counsels in favor 

of certification.  

 

Another factor is the importance of the question to be 

certified.8  Defreitas, 29 F.4th at 142.  For instance, when a 

question involves important public policy choices or value 

judgments, a state’s high court is the appropriate tribunal.  See 

id.  Additionally, when an issue is likely to recur, it “should be 

certified for an immediate and dispositive resolution.”  Id.   

 

 
7 The District Court also posited that we might find the 
question in this case suitable for certification to the New Jersey 
Supreme Court.  Zanetich, 2023 WL 3644813, at *10 n.4. 

8 The majority observes that this case does not involve 
questions of state constitutional law and the issues are not 
“particularly transcendental.”  Maj. Op. at 32.  When we 
consider certification, it is proper to consider whether the 
question is one of state constitutional law.  Defreitas, 29 F.4th 
at 142.  However, transcendentalism—however that term may 
be defined—is beyond our ken. 
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The importance factor also counsels in favor of 

certification.  Zanetich’s case arises in the wake of a watershed 

statewide referendum in which New Jerseyans opted to 

legalize the personal use of marijuana by adults.  Effectuating 

the will of the voters required the legislature to balance private 

and administrative enforcement mechanisms.  The New Jersey 

Supreme Court—not this Court—should resolve the 

ambiguities about how the legislature conducted that 

balancing.  Permitting the state high court to do so would 

support cooperative judicial federalism.  See id. 

 

This issue is also likely to recur.  For decades, New 

Jersey employers have administered drug tests as a condition 

of employment in jobs as varied as salespeople, law 

enforcement officers, funeral home directors, and custodians.9  

Given the sheer number of employment relationships 

potentially impacted by CREAMMA’s employment 

protections, the issue in this case is likely to arise again. 

 

A third factor is the timeliness of the request for 

certification.  Defreitas, 29 F.4th at 142.  Zanetich filed his 

action in state court, where he could have appealed an adverse 

ruling to a New Jersey appellate court.  Zanetich could not seek 

certification immediately after Walmart removed the action to 

federal court.  See N.J. Ct. R. 2:12A–1 (permitting submissions 

 
9 See Jevic v. Coca Cola Bottling Co. of New York, No. CIV. 
A. 89-4431, 1990 WL 109851 (D.N.J. June 6, 1990) 
(salesperson); Policemen’s Benev. Ass’n of New Jersey, Loc. 
318 v. Washington Twp. (Gloucester Cnty.), 850 F.2d 133 (3d 
Cir. 1988) (police officers); Wild v. Carriage Funeral 
Holdings, Inc., 227 A.3d 1206 (N.J. 2020) (funeral director); 
Small v. Rahway Bd. of Educ., No. CV 17-1963, 2018 WL 
615677 (D.N.J. Jan. 26, 2018) (custodian). 
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of certified questions of law from this Court but not from 

federal district courts).  He sought certification at his first 

opportunity to do so—in his brief to this Court. 

 

For all these reasons, I would certify the question of law 

in this case to the New Jersey Supreme Court.  
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NEW JERSEY CANNABIS REGULATORY COMMISSION GUIDANCE 

ON “WORKPLACE IMPAIRMENT” 

 
Pursuant to N.J.S.A. 24:6I-52a(2)(a), the New Jersey Cannabis Regulatory Commission (“NJ-CRC”) is charged 
with prescribing standards for a Workplace Impairment Recognition Expert (“WIRE”) certification, to be issued 
to full- or part-time employees, or others contracted to perform services on behalf of an employer, based on 
education and training in detecting and identifying an employee’s usage of, or impairment from, a cannabis item 
or other intoxicating substance, and for assisting in the investigation of workplace accidents. 
 
This document is intended to serve as guidance until the NJ-CRC formulates and approves standards for WIRE 
certifications. Additionally, a template “Reasonable Suspicion” Observation Report Form is included for download 
and use. Please note that the sample form is not cannabis-specific. 

Cannabis is a drug that can remain in the bodily fluids of users for a long period of time and although tests are 
improving in accuracy there is no perfect test for detecting present cannabis impairment. Therefore, best practice 
has been for employers to establish evidence-based protocols for documenting observed behavior and physical 
signs of impairment to develop reasonable suspicion, and then to utilize a drug test to verify whether or not an 
individual has used an impairing substance in recent history. 

Although N.J.S.A. 24:6I-52 provides that Workplace Impairment Recognition Experts can be certified and assist 
in the documentation of the physical and behavioral signs of intoxication, the statute does not impede the ability 
of employers to continue to utilize established protocols for developing reasonable suspicion of impairment and 
using that documentation, paired with other evidence, like a drug test, to make the determination that an 
individual violated a drug free workplace policy. In some industries, these protocols are federally mandated. 

ALL EMPLOYERS, whether operating in the cannabis industry or otherwise, shall be guided accordingly: 

Pursuant to N.J.S.A. 24:6I-52a(1), and in accordance with all state and federal laws, an employee shall not be 
subject to any adverse action by an employer solely due to the presence of cannabinoid metabolites in the 
employee’s bodily fluid as a result of engaging in conduct permitted under N.J.S.A. 24:6I-31 et al. However: 

• Employers have the right to maintain a drug free workplace consistent with the requirements of N.J.S.A. 
24:6I-52; and 

• Employers may require an employee to undergo a drug test upon reasonable suspicion of an employee’s 
usage of cannabis or cannabis products while engaged in the performance of the employee’s work 
responsibilities, or upon finding any observable signs of impairment related to usage of cannabis or 
cannabis products, or as part of a random drug test program, or following a work-related accident subject 
to investigation by the employer.  

A scientifically reliable objective testing method that indicates the presence of cannabinoid metabolites 
in the employee’s bodily fluid alone is insufficient to support an adverse employment action. However, 
such a test combined with evidence-based documentation of physical signs or other evidence of 
impairment during an employee’s prescribed work hours may be sufficient to support an adverse 
employment action. 

In order to demonstrate physical signs or other evidence of impairment sufficient to support an adverse 
employment action against an employee for suspected cannabis use or impairment during an employee’s 
prescribed work hours employers may: 

• Designate an interim staff member to assist with making determinations of suspected cannabis use 
during an employee’s prescribed work hours. This employee: 
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o Should be sufficiently trained to determine impairment and qualified to complete the Reasonable 
Suspicion Observation Report; and 

o May be a third-party contractor. 
• Utilize a uniform “Reasonable Suspicion” Observation Report (see below) that documents the behavior, 

physical signs, and evidence that support the employer’s determination that an employee is reasonably 
suspected of being under the influence during an employee’s prescribed work hours. The employer 
should establish a Standard Operating Procedure for completing such a report that includes:  

o the employee’s manager or supervisor or an employee at the manager or supervisor level; and  
o an interim staff member that has been designated to assist with determining whether an employee 

is reasonably suspected of being impaired during an employee’s prescribed work hours, or a 
second manager or supervisor.  

• An example form is attached to this guidance, however, if employers already utilize a Reasonable 
Suspicion Observation Report to determine when drug testing is necessary, they may continue to do so.  

• An employer may use a cognitive impairment test, a scientifically valid, objective, consistently repeatable, 
standardized automated test of an employee’s impairment, and/or an ocular scan, as physical signs or 
evidence to establish reasonable suspicion of cannabis use or impairment at work.  

Note on Federal Contracts: N.J.S.A. 24:6I-52b(1)(b) specifically provides that if it is determined that any of 
the provisions set forth in that section of the law result in a provable adverse impact on an employer subject 
to the requirements of a federal contract, then the employer may revise their employee prohibitions to be 
consistent with federal law, rules, and regulations. As such, employers may be required by federal contract 
or law to follow specific protocols related to determining reasonable suspicion and drug testing and are 
permitted under N.J.S.A. 24:6I-52 to continue to do so. 

DISCLAIMER: The purpose of this guidance is to clarify and explain the NJ-CRC’s understanding of the 
existing legal requirements under the governing law. This guidance does not impose any additional 
requirements that are not included in the law and does not establish additional rights for any person or entity. 
Please note, however, that adverse employment actions may impact employees’ protected rights under 
various laws including, but not limited to, state and federal anti-discrimination laws. When incorporating this 
guidance, employers should ensure compliance with all state and federal employment laws. 

 

Issued: September 9, 2022 

        

 _________________________ 
Jeff Brown  
Executive Director  
New Jersey Cannabis Regulatory Commission  
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Maeve E. Cannon, Esq. (041551988) 

Michael A. Cedrone, Esq. (246332017) 

STEVENS & LEE 

A Pennsylvania Professional Corporation 

100 Lenox Drive, Suite 200 

Lawrenceville, New Jersey 08648 

(609) 243-9111 

maeve.cannon@stevenslee.com 

michael.cedrone@stevenslee.com 

 

Attorneys for Fresh Dispensary Eatontown LLC 

 

FRESH DISPENSARY EATONTOWN LLC, 

 

 Plaintiff, 

 

v. 

 

BOROUGH OF EATONTOWN; and 

COUNCIL FOR THE BOROUGH OF 

EATONTOWN, SUNRISE HOLDINGS 1, 

LLC; and CSDE MANUFACTURING, LLC 

d/b/a COMMON VIOLET 

 

 Defendants. 

 

SUPERIOR COURT OF NEW JERSEY, 

MONMOUTH COUNTY, LAW DIVISION  

 

DOCKET NO. 907-22 

 

ORDER  

 

 

THIS MATTER being brought before the Court by Stevens & Lee, P.C., attorneys for 

Plaintiff, Fresh Dispensary Eatontown LLC (“Fresh Dispensary”), Maeve Cannon, Esquire, 

Michael A. Cedrone and Raj Mukherji; attorney for Defendant, The Borough of Eatontown and 

Council for the Borough of Eatonton, represented by Andrew Bayer, Esquire of Pashman, Stein 

Walder Hayden, PC; attorneys for defendant, Sunrise Holdings 1, LLC represented by Kira 

Dabby, Esquire and Jason Sena, Esquire of Archer & Greiner, PC; and attorneys for Defendant 

CSDE Manufacturing (d/b/a Common Violet), represented by Joshua Bauchner, Esquire and 

Rahool Patel, Esquire, of Ansell Grimm & Arron, PC having reviewed all submissions, 

conducted a trial, heard oral arguments, and for good cause shown: 
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1. Fresh Dispensary’s request for relief via an action in lieu of prerogative writ is 

GRANTED;  

2. The resolutions of support issued by the Borough to Sunrise and Common Violet 

(Resolutions 81-2022 and 87-2022) are vacated;  

3. The Borough shall, pursuant to Borough Code §200-7(E), develop an objective 

selection criteria for the issuance of Class 5 retail licenses. 

4. Common Violet’s motion for summary judgment is DENIED. 

5. This Order shall be deemed served upon its upload to eCourts. 

__/s/ Gregory L. Acquaviva______ 

Gregory L. Acquaviva, J.S.C. 

  

Dated: July 22, 2022
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Statement of Reasons 

 In this action in lieu of prerogative writ, Fresh Dispensary Eatontown LLC (“Fresh 

Dispensary”) seeks relief from the rejection of its application for a retail cannabis license by the 

Borough of Eatontown.  The Borough rejected Fresh Dispensary’s application because, relevant 

here, its premises was within 1,000 feet of a school, according to the Borough’s calculation.1  

That calculation – or rather, the starting point for that calculation – is the nub of this dispute. 

Also, party to this litigation are Fresh Dispensary’s competitors Sunrise Holdings 1, LLC 

(“Sunrise”) and CSDE Manufacturing, LLC d/b/a/ Common Violet (“Common Violet”) both of 

whom were awarded resolutions of support in favor of their applications.  Importantly, Fresh 

Dispensary, Sunrise, and Common Violet are all vying for just two so-called Class 5 cannabis 

retail establishment licenses permitted in the Borough.2 

Finally, Common Violet has also filed a motion for summary judgment – albeit untimely 

– seeking dismissal from this litigation. 

Background and Procedural History 

 In August 2021, the Borough adopted Ordinance 19-2021 to allow the operation of 

certain cannabis licenses within the municipality.  The Ordinance amended certain definitions in 

Chapter 89, Section 4 of the Borough Coe and created two new sections related to cannabis 

zoning and licensing.  Specifically relevant here, pursuant to §89-52(b), Class 5 licenses – the 

disputed licenses at issue in this litigation – are “not to be located less than 1,000 feet from a 

school . . . .” 

 
1 Other arguments raised in Fresh Dispensary’s initial Complaint and Order to Show Cause have 

been abandoned and are no longer germane to this adjudication, as confirmed at oral argument. 
2 Borough Code §89-52(d) permits three Class 5 licenses, but such is inclusive of an existing 

alternative treatment center.  There is no dispute that the three business entities that are parties 

here are vying for the two licenses that remain available. 
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 Fresh Dispensary completed a New Marijuana Business License Application.  Same was 

rejected by the Borough, with the Borough concluding that the Fresh Dispensary violated the 

1,000-foot requirement.  Sunrise and Common Violet’s applications were deemed sufficient.  

Both received resolutions of support. 

The parties stipulate that when measuring the distance from Fresh Dispensary’s property 

line boundary to the property line of the closest school – that is, Yeshivat Keter Torah – the 

distance is less than 1,000 feet.  The parties further stipulate that when measuring the distance 

from Fresh Dispensary’s property line boundary to the nearest physical structure which houses 

Yeshivat Keter Torah the distance is greater than 1,000 feet. 

The Court granted emergent relief to Fresh Dispensary on April 25, 2022 and, with 

consent of all parties, set a briefing and trial schedule for this dispute. 

With the foregoing as background, the issues before this Court can be summarized 

succinctly as:  (1) does “school” as used in Borough Code §89-52(b) mean the school 

grounds/property/lot or the school building; and (2) if “school” means the school building, what 

relief is appropriate. 

Standard of Review 

 “Municipal action will be overturned by a court if it is arbitrary, capricious or 

unreasonable.”  Bryant v. Atlantic City, 309 N.J. Super. 596, 610 (App. Div. 1998).  To be sure, 

it is arbitrary and unreasonable for a municipality to decline to follow the provisions of its own 

ordinances.  See Mayes v. Jackson Twp. Rent Leveling Bd., 103 N.J. 362, 376 (1986).   

In an action in lieu of prerogative writ, where the interpretation of an ordinance is at 

issue, such as the Borough Code §89-52(b) here, a municipal interpretation is reviewed by a 

court de novo.  Grancagnola v Plan. Bd. of Verona, 221 N.J Super 71, 75-76, n.5 (App. Div. 
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1987); Schulmann Realty Grp. v. Hazlet Twp. Rent Control Bd., 290 N.J. Super. 176, 184 (App. 

Div. 1996); Somers Assocs., Inc. v. Gloucester, 241 N.J. Super. 323, 342 (App. Div. 1990).  

Accordingly, a municipality’s interpretation is entitled to no deference because a zoning board 

has “no peculiar skill superior to the courts” when considering purely legal matters.  New 

Brunswick Cellular Telephone Co. v. Edison Zoning Bd. of Adjustment, 300 N.J. Super. 456, 

465 (Law Div. 1997) (quotation omitted); accord Pagano v. Zoning Bd. of Adjustment, 257 N.J. 

Super. 382, 396-97 (Law Div. 1992). 

A court, however, must defer to an administrative body’s construction of an ambiguous 

measure if it is “permissible” or “reasonable,” even if the court might have preferred a different 

reading.  Somers Assocs., 241 N.J. Super. at 342 (citing Chevron U.S.A. v. NRDC, 467 U.S. 

837, 843 n.11 (1984); P.R. Maritime Shipping Auth. v. Valley Freight Sys., 856 F.2d 546, 

552 (3d. Cir.1988)).  A court “need not conclude that the agency construction was the only one it 

permissibly could have adopted to uphold the construction, or even the reading the court would 

have reached if the question initially had arisen in a judicial proceeding.”  Chevron, 467 U.S. at 

843 n.11.  Accordingly, “a court may not substitute its own construction of a statutory provision 

for a reasonable interpretation made by the administrator of an agency.”  Somers Assocs., 241 

N.J. Super. at 343 (quoting Chevron, 467 U.S. at 844).  

Where an ambiguity exists, Somers Associates observed:  “[W]e are required to give 

great weight to the interpretation by the [municipality], which drafted the ordinance and which 

was the administrative body charged with its enforcement.”  231 N.J. Super. at 342 (quotations 

and citations omitted); accord Fallone Property v Bethlehem Planning Board, 369 NJ Super 552, 

561 (App. Div. 2004).  Thus, courts “give[] deference to a municipality’s informed interpretation 
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of its ordinances, while nevertheless construing the ordinance de novo.”  DePetro v. Wayne 

Planning Bd., 367 N.J. Super. 161, 174 (App. Div. 2004). 

When interpreting an ordinance, the analysis is no different from interpreting a statute.  

Atl. Container, Inc. v. Eagleswood Plan. Bd., 321 N.J. Super. 261, 269 (App. Div. 1999).  Thus, 

a zoning ordinance should be interpreted to effectuate the intent of the adopting body considering 

the language used and the objective sought to be achieved.  See Pennsauken v. Schad, 160 N.J. 

156, 170 (1999).  “[T]he interpretation of an ordinance is purely a legal matter as to which an 

administrative agency has no peculiar skill superior to the courts.”  Grancagnola, 221 N.J. Super. 

at 75. 

Accordingly, the first step is to examine the ordinance’s language.  Schad, 160 N.J. at 

170.  If the language is clear and unambiguous, its plain meaning controls and the analysis 

concludes.  Ibid.  Only if the language is susceptible to different meanings may a court proceed 

to an examination of extrinsic factors, such as the ordinance’s purpose, legislative history, and/or 

context.  Ibid. 

Defining School 

 The dispute here concerns the definition of “school” as used in Borough Code §89-52(b).  

Fresh Dispensary contends “school” means “building or group of buildings.”  The Borough 

contends it means the property on which the school sits. 

 To be sure, the isolated, individual word “school” is not defined in §89-52(b).  However, 

§89-4, which provides definitions for the entirety of Section 89 of the Borough Code, defines 

both “public school” and “private school.” 

 For sake of completeness, those definitions are as follows: 

 Public School:  Any building or group of buildings, the use 

of which meets the state requirements for elementary, secondary, or 
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higher education and which receives the major part of its funding 

from governmental agencies. 

 

 Private School:  Any building or group of buildings, the use 

of which meets the state requirements for elementary, secondary, or 

higher education and which does not receive the major part of its 

funding from governmental agencies. 

 

[Emphasis added.] 

 

 Those definitions are identical until the last clause which focuses on funding sources.  

But, and critically important here, in both definitions, school is defined as a noun that refers to 

“[a]ny building or group of buildings” used for educational purposes.  The Borough, accordingly, 

plainly chose to define school in terms of brick-and-mortar structures – not in terms of parcels 

and property and, to be sure, not even broader in terms of an institution of education, or other 

similarly broad language.  Accordingly, it is beyond peradventure that via its definitional 

ordinance, the Borough has defined school (public or private) as noun meaning “[a]ny building 

or group of buildings.” 

 The Borough contends that because neither “private school” nor “public school” is used 

in §89-52(b), that Fresh Dispensary’s contention must fail and “school” is ambiguous.  Not so.  

The Borough has provided a clear, plain, unambiguous roadmap that where “school” is used 

anywhere Section 89 of the Borough Code as a noun, absent any modifier or substantive 

redefinition of the word in a given subsection, “school” must be remain a noun that refers to 

“[a]ny building or group of buildings” used for educational purposes.  Same is clear and 

unambiguous from a plain reading of the Borough Code.  That plain language is where the 

analysis begins and ends. 

 Moreover, as the parties jointly observe in their stipulation, §89-4 defines “lot” as “[a] 

designated parcel, trace or area of land established by a plat or otherwise permitted by law and to 

 MON-L-000907-22   07/22/2022   Pg 7 of 18   Trans ID: LCV20222711627 



8 

 

be used, developed or built upon as a unit.”  Section 89-52(b) in no way uses “school” as an 

adjective to modify “lot” (a defined term) or for that matter any other noun that refers to real 

property such as “property,” “parcel,” or “grounds.” 

 The Court is not persuaded by the Borough’s effort to foist ambiguity on to the clear 

meaning of “school” in order to change the standard of review from one of de novo review to 

one where the Borough’s interpretation is entitled to deference.  The clarity of the foregoing 

analysis is demonstrated by a variety of other situations where legislative bodies – including the 

Borough Council – used “school” as an adjective – not a noun – where the part of speech utilized 

consciously and plainly altered the definition of “school” – a conscious and plain alteration not 

made here.3 

 Three statutes relevant to the issues here prove the point.  First is N.J.S.A. 24:6I-35(9)(g), 

which governs advertising of recreational marijuana in the broader Cannabis Regulatory 

Enforcement, Assistance, and Marketplace Modernization Act (“CREAMM Act”) undergirding 

this dispute.  That subsection specifically provides that the Cannabis Regulatory Commission 

may adopt regulations to “[p]rohibit the advertising of cannabis items or cannabis paraphernalia 

in any form or through any medium whatsoever within 200 feet of any elementary or secondary 

school grounds. This subparagraph shall not apply to advertisements within the premises of a 

cannabis retailer.”  (Emphasis added).  That provision demonstrates two salient points. 

 
3 At oral argument, the Borough asserted that the lack of capitalization of “school” meant that 

such could not mean “building or group of building.”  That argument, however, has no textual 

tether to §89-4 which makes no reference to capitalization.  Further, it is undermined by §89-4.  

For example, “building” is a defined term – a noun meaning “[a] combination of materials to 

form a construction adapted to permanent, temporary or continuous occupancy and having a 

roof.”  The definitions of “public school” and “private school” both use the word “building” 

uncapitalized.  It could not be gainfully argued that the lack of capitalization means that 

“building” used in the definitions of “public school” and “private school” means anything other 

than the defined term within the definitional section.   
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The first point is that the Legislature – in the very act that gives rise to the dispute – not 

only knew how to articulate the difference between a brick and mortar school building and the 

real property on which the school sits – or “school grounds” – but actually did so.  The fact that 

in the CREAMM Act, which delegated substantial authority to municipalities like the Borough, 

the Legislature clearly and unequivocally used school as an adjective and plainly instructed, in 

the advertising context, buffers to be calculated from property lines is a stark juxtaposition with 

the silence of §89-52 on the property line issue.  The contrast is, in a word, stark.  And, the 

Borough cannot contend ignorance of the CREAMM Act which clearly and unambiguously 

utilizes language focusing on a school’s property lines – not the structures that house the school 

– and uses “school” as an adjective, not a noun. 

The second point is that the Legislature chose not to establish a statewide radius 

prohibiting the sale of marijuana, rather delegating such authority to the municipal level.  Indeed, 

the foregoing implies that a marijuana dispensary may even have its premises located even 

within 200 feet of a school grounds.  Although in no way controlling here, such is a legislative 

declaration that an interpretation of “school” in the Ordinance as capturing the school structure – 

not the premises/property/school grounds – and, thereby permitting a dispensary in the Borough 

to encroach within approximately 1,000 feet of a school property does not offend the overall 

recently enacted legislative rubric set forth in the CREAMM Act.  Indeed, N.J.S.A. 24:6I-45, 

which delegates zoning authority over marijuana licensees to the municipal level, is silent with 

respect to proximity to schools. 

 Second, is N.J.S.A. 2C:35-7 which criminalizes drug distribution “while on any school 

property . . . or within 1,000 feet of such school property.”  (Emphases added.)  Again, in that 

criminal context, the Legislature knew and expressly drew a distinction between  “school” as a 
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noun – that is, the brick-and-mortar structure – and “school” as an adjective – that is, describing 

the use of the “property” which triggers enhanced punishment.  This interpretation is further 

buttressed by subsection (b) which governs sentencing.  Specifically, subsection (b)(1)(b) 

empowers a sentencing court to consider “the specific location of the present offense in relation 

to the school property, including distance from the school . . . .”  (Emphases added.)  Again, this 

sentencing provision demonstrates a clear and stark legislative delineation between a 

schoolhouse (noun, as used in the phrase “distance from the school” in subsection (b)(1)(b)) and 

a school property (where “school” is used as an adjective). 

 Third, and finally is the Municipal Land Use Law’s (“MLUL’s) notice provisions, 

specifically N.J.S.A. 40:55D-12, which the Borough relies on in contending the measurement 

here should be from property line to property line.  Specifically, in opposition to this application, 

Eatontown contends that its measurement of the 1,000-foot provision from property line to 

property line is consistent with is notice measurements under the MLUL.  The court has no 

reason to doubt the veracity of how the measurements were done.  However, the language of 

Section 12 is distinguishable from the language of the Ordinance here, making the analogy a 

flawed and misguided one.  Specifically, Section 12 requires an applicant for municipal approval 

to provide notice to “owners of all real property . . . within 200 feet in all directions of the 

property which is the subject of such hearing.”  (Emphases added.)  As demonstrated by the 

emphasized language of Section 12, the trigger is the real property (and thus its metes and 

bounds) not any structures on the property.  Again, even the MLUL’s plain language 

demonstrates a legislative ability to craft language triggered by real property boundaries – not 

physical structures. 
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 Moreover, the Borough’s own contemporaneous actions undermine its very position here, 

specifically, Chapter 106 of the Borough Code which governs boardinghouses and rooming 

houses.  That ordinance provides “[n]o license shall be issued for premises when any part of the 

boundary line of the premises is within 1,000 feet of the boundary line of any other premises for 

which a license is in force.”  (Emphases added.)  To be sure, Chapter 106 was issued August 25, 

2021 – just twenty days after the adoption of the Ordinance 19-2021, which set forth §89-52(b).  

Thus, Chapter 106 demonstrates contemporaneous evidence that had the Borough sought to 

mandate the 1,000-foot buffer to be from property line to property line, the Borough was fully 

aware of how to clearly articulate such a requirement, doing so in clear, express, and unequivocal 

language less than three weeks later.  The Borough knew how to use “school” as an adjective – 

not a noun – and chose not to.  The Borough knew how to make reference to the “lot,” parcel, 

property, or property line, and chose not to.  Had the Borough sought to trigger the measuring of 

the 1,000 foot buffer on the boundary line of the school, it easily could have said, among other 

formulations, “school lot” where, again, “lot” is, as stipulated to by the parties, a term defined in 

§89-4 meaning, among other things, a “parcel . . . of land.”4 

 
4 On this point, the Borough asks the Court to examine Chapter 67-2 of the Borough Code which 

defines “[i]ndoor public place,” in part, as including “school buildings.”  That invitation, 

curiously, appears a mere two pages after the Borough’s express statement that any reliance on 

Chapter 106 is “misplaced.”  Thus, for the Borough, reliance on other ordinance sections is 

inappropriate for “thee, not me.”  Nevertheless, nowhere does the Borough assert when Chapter 

67-2 was adopted – an important omission when juxtaposing it with the boarding house chapter 

adopted just three weeks after the ordinance at issue here – with the contemporaneous nature of 

the boarding house ordinance is telling. 

 Nevertheless, the Borough’s argument vis-à-vis Chapter 67 is wide of the mark.  In 

Chapter 67, the Borough defined “indoor public place” as “[a] structurally enclosed place of 

business, commerce or other service related activity . . . , including but not limited to: . . . public 

and nonpublic elementary or secondary school buildings.”  The Borough contends that the use of 

the word “buildings” after school means that “school” as used here cannot mean building.  Not 

so.  The definition of Chapter 67 at issue is of “indoor public place.”  To define such as the 
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 In fact, the Borough undermines its own argument in relying on Chapter 136-5 of its 

Borough Code governing Drug-Free School Zones.  That Code section is replete with references 

to “school property” and “boundaries of the real property which is owned by or lease to such 

schools.”  Thus, by its own admission, the Borough in essence concedes it is fully aware and 

capable of using “school” as an adjective to qualify and describe “property” and that had it 

chosen for §89-52(b)’s 1,000-foot buffer to apply from the property line, it was more than 

capable of drafting clear language to such effect, rather than relying on a post-hoc rationalization 

to manufacture ambiguity where none exists. 

 At day’s end, §89-52(b) is inherently tethered to the defined terms of §89-4.  Section 89-

4 makes patent that “school,” when used as a noun, refers not to the property, grounds, or “lot” 

on which an educational institution sits, but rather to the buildings that house that educational 

institution.  Section 89-52(b) uses “school” as a noun – not as an adjective referring to a lot or 

property as the Legislature has in related contexts and as the Borough has in related contexts, 

such as Chapter 136-5.  The Borough did not reference the boundary line as it did just three 

weeks later in setting a buffer near boarding houses.  

 The Borough could have made all of those textual decisions.  It did not.  Instead, the 

Borough used “school” as a noun without qualification and, as defined in plain language in §89-

4, “school” must mean “[a]ny building or group of buildings,” and not the property, parcel, or 

“lot.” That clear, express, and unambiguously defined term and its usage plainly demonstrates 

that the 1,000-foot buffer at issue begins at the schoolhouse’s edge – not the property line.   

 

property line would be non-sensical.  That contention not only has no temporal relevancy here, 

but also is little more than an immaterial red herring. 

 MON-L-000907-22   07/22/2022   Pg 12 of 18   Trans ID: LCV20222711627 



13 

 

 Finally, the Borough endeavors to contend that extrinsic aides, such as legislative history 

and public policy, support its contention.  May be so.  However, the Court does not reach such 

extrinsic evidence unless it first finds an ambiguity exists, which it does not.  See, DiProspero v. 

Penn, 183 N.J. 477, 492 (2005); Somers Assocs., 241 N.J. Super. at 342. 

 Boiled to its essence, the Borough invites this Court to either:  (1) include in the 

definition of “school” the lot on which it sits, thus amending §89-4 of the Borough Code; or (2) 

to change the part of speech of “school” from a noun to a verb and engraft into §89-52(b) the 

word “lot” (or similar term implying real property).  The Court is compelled to reject both 

invitations.  As the Supreme Court observed in Tumpson v. Farina, courts “will not presume that 

the Legislature intended a result different from what is indicated by the plain language or add a 

qualification to a statute that the Legislature chose to omit.”  218 N.J. 450, 467-68 (2014).  This 

Court shall adhere to that sage and time-honored instruction and resist any temptation to insert a 

policy preference into clear, unambiguous, and plain ordinance language. 

 Brief mention is required, however, with respect to any argument regarding the 

CREAMM Act.  Any arguments made by the Borough regarding the Legislature’s concerns 

regarding cannabis retailers in proximity to schools must fail as the CREAMM Act is silent on 

required buffers – a substantial silence when compared to the penal consequences related to 

possession of controlled dangerous substances in school zones discussed supra – instead 

delegating such policy choices to municipalities.  And, again, the CREAMM Act permits 

advertising within a mere 200 feet of a school property – further undermining any contention by 

the Borough that the more restrictive interpretation it advances is somehow compelled here.  

Accordingly, nothing regarding a direct radius of approximately 850 feet is from a school 
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property line is “absurd” or “perverse” as Sunrise asserted at oral argument and, may be 

appropriately considered in formulation of the Borough’s required objective criteria, see infra. 

 Finally, an important note.  This Court is in no way making any policy judgments about 

the appropriateness of a cannabis retailer in proximity to an educational institution nor what that 

proximity should be.  Whether a buffer is appropriate is a public policy decision the Legislature 

delegated to locally elected municipal bodies.  The appropriate distance of a buffer – be it 200 

feet, 1,000 feet, or 2,000 feet – too is a public policy decision delegated to elected, representative 

bodies.  And, whether any such buffer should be measured from a brick-and-mortar structure or a 

property line too is a public policy decision, again, vested with elected, local officials.  The 

question posed to this Court is far narrower – what do the words chosen by the governing body 

mean when read plainly. 

Moreover, as conceded by Fresh Dispensary, its location vis-à-vis the school at issue may 

be a relevant criteria for consideration by the Borough in its objective criteria to be established, 

see infra, be it as the proverbial “crow flies” or be it through consideration of reasonable means 

of access measuring distance via road or sidewalk and/or other barriers between the putative 

dispensary and school (i.e., a wooded buffer). 

Accordingly, the Court takes no position on the policy behind §89-52(b) nor on the 

enumeration nor weighing of objective criteria, see infra, but rather confines it analysis to mere 

interpretation of the plain, clear, express, and unambiguous text chosen by the Borough – the 

best indication of its intent. 
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Appropriate Relief 

 Having concluded that the Borough arbitrarily, capriciously, and unreasonably rejected 

Fresh Dispensary’s application based on an erroneous reading of its own Ordinance, the Court 

must next determine what relief is appropriate. 

 Fresh Dispensary asks the Court to require the Borough to utilize objective selection 

criteria for the issuance of cannabis retailer licenses, consistent with Borough Code §200-7(E), 

which states:  “The Borough shall develop an objective selection criteria for the issuance of 

Class 5 retail licenses should the number of license applications exceed the limit noted in § 85-

52D.”  (Emphases added.) 

 In the alternative, Fresh Dispensary contends that the Borough issue an endorsement to 

Fresh Dispensary – in addition to those already issued to Sunrise and Common Violet.  Fresh 

Dispensary contends that nothing prohibits the municipality from issuing more endorsements 

than ultimate licenses to be issued. 

 The Borough contends that, in terms of remedy, “the only remedy [that] can properly [be] 

impose[d] is to remand for the Borough to reopen the application process to the public.”  This is 

because §200-7(E) mandates further Borough action and because a fourth putative applicant – 

Honorable Plant,5 which is not a party to this litigation – was too disqualified based on its 

proximity to Yeshivat Keter Torah.  Moreover, the Borough contends the Court cannot force it to 

issue another resolution of support to Fresh Dispensary and, thus, supplant the Borough’s 

discretion in making a determination of which retailer should receive a license. 

 
5 The Borough references Honorable Plant in its brief.  However, the underlying record is silent 

as to any application by Honorable Plant and/or grounds for rejection. 
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 Sunrise asserts that the only remedy is to vacate the resolutions of support to it and 

Common Violet and to order the Borough to develop objective criteria to assess all applicants, 

relying like Fresh Dispensary, on Borough Code §200-7(E). 

 Finally, Common Violet contends that this Court should leave untouched the resolution 

of support in its favor because nothing indicates that its application was anything other than 

improper. 

 The Court shall examine each suggested remedy in turn.  First, Common Violet’s 

suggestion to leave its resolution of support untouched eviscerates §200-7(E) which in clear, 

unmistakable terms requires the Board to establish objective criteria where an influx of 

applications are received.  Again, that provision provides:  “The Borough shall develop an 

objective selection criteria for the issuance of Class 5 retail licenses should the number of license 

applications exceed the limit noted in §89-52D.”  (Emphases added.)  Such is precisely the 

circumstance we have here where, based on this Court’s ruling, a minimum of three applicants 

are vying for two licenses. 

Common Violet, in essence, contends it should get a “pass” on being measured against its 

peers vis-à-vis required, objective criteria.  To them, any weighing and balancing of objective 

criteria should apply to Fresh Dispensary and Sunrise – but not it – a perverse result at 

loggerheads with basic principles of due process and transparency that renders §200-7(E) a 

nullity.6 

 
6 The foregoing demonstrates why Common Violet’s motion for summary judgment must be 

denied.  Common Violet narrowly reads the Complaint here as making no allegations against it.  

However, it would be utterly illogical for Common Violet to be excused from any scrutiny 

pursuant to required-to-be developed objective criteria, while its competitors must endure that 

rigor. 

 Common Violet’s substantive contention too is specious.  It claims no relief against it is 

sought.  That overly narrow reading of the Complaint ignores the salient fact that Fresh 
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 Second, to allow or, even order, the Borough to issue a resolution of support to Fresh 

Dispensary in addition to Sunrise and Common Violet too eviscerates §200-7(E).  Put simply, if 

every qualified applicant gets a resolution of support, why would the Borough mandate itself to 

develop objective criteria?  In addition to usurping the Borough’s decision-making authority, this 

proposed remedy too renders §200-7(E) to mere surplusage (a result the court cannot 

countenance) and leads to a result that is, in a word, non-sensical. 

 Accordingly, the only appropriate remedy here is to vacate the previously issued 

resolutions of support issued to Sunrise and Common Violet and direct the Borough to comply 

with §200-7(E) and make a determination as to which applicants to support.  The parameters of 

such criteria – enumeration of such and weight ascribed to enumerated factors – are not before 

this Court, but rather should be developed, in the first instance, by the governing body. 

Whether the application window should be re-opened and whether Honorable Plant 

should be permitted to participate too is not properly before this Court and, accordingly, shall not 

be addressed.  Such is not a relief requested by Plaintiff in its Complaint. 

So too, the Court takes no position on whether more than two resolutions of support may 

be issued.  Such are all policy choices to be made by the Borough in the first instance.  For the 

Court to make such determinations on the record before it would be to usurp the Borough’s 

policy making functions and insert itself as an uber-councilperson.  Although such may lead to 

 

Dispensary requests that this Court vacate any resolutions of support issued to its competitors – 

thus, Common Violet. 

 Moreover, Common Violet’s summary judgment motion was untimely and, accordingly, 

must be denied on procedural grounds.  R. 4:46-1 (observing that summary judgment motions 

must be returnable 30 days prior to trial date, unless otherwise ordered by court for good cause 

shown). 
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further litigation, those reliefs were not requested by any filings in this matter and, accordingly, 

judicial discretion is appropriate. 

 The remedy ordered herein ensures that the three applicants who are parties to this 

litigation  – Fresh Dispensary, Sunrise, and Common Violet – all participate in the licensing 

arena on the proverbial level-playing field and have full due process in the municipal 

determination.  Moreover, such is consistent with the Borough’s direction to itself, mandating its 

development of objective criteria and places the decision-making authority on this issue squarely 

where it should be – with the elected representatives of the Borough. 
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Joshua S. Bauchner
Partner

 jbauchner@mblawfirm.com
 646-369-0250

Overview

Joshua S. Bauchner serves as the chair of the Cannabis, Hemp and Psychedelics Practice Group and is a partner
in the Litigation, Bankruptcy, Landlord/Tenant, Construction, and Employment practice groups. He brings a depth
of experience and dedication to his practice, where he is involved in complex commercial and securities litigations,
class actions, and bankruptcy-related matters. He also successfully handles numerous appeals in state and federal
court.

His areas of specialization include: enforcement of commercial contracts such as lease agreements, guaranties,
purchase and sale contracts, and commission agreements; litigation of partnership disputes; class action
prosecution and defense; claims originating from insurance coverage denials; employment litigation including
FLSA, ADA, ADEA, Title VII, and analogous state law claims; and defense against commercial landlord/tenant and
foreclosure actions.

His extensive experience is evident in representative matters, including:

Prosecuting construction and design defect claims against the sponsor, developer and architect of a luxury
condominium building in New York City.
Prosecuting a bankruptcy trustee’s claims for fraudulent conveyance, business torts and a violation of the
Bank Holding Company Act against more than 40 commercial and investment bank defendants.
Defending a landlord against business interruption and related claims arising from the 1993 terrorist attack
on the World Trade Center.
Obtaining a favorable settlement for an institutional investor asserting securities, Blue Sky and related
common law claims against commercial and investment bank defendants.
Defending a Boston-area hospital against medical malpractice and related claims seeking $50 million in
damages by obtaining a dismissal on personal jurisdiction grounds, which was affirmed by the Second
Circuit on appeal.
Prosecuting institutional investors’ securities, Blue Sky and related common claims against placement
agents, auditors, rating agencies and corporate insiders in a multidistrict litigation proceeding.
Defending corporate clients against securities fraud claims brought by the SEC, DOJ and class plaintiffs.
Representing an NFL franchise in its attempt to secure a new stadium on Manhattan’s west side.

In the ever-evolving area of psychoactive substances, Josh was instrumental in co-hosting the inaugural Cannabis
Symposium in New Jersey, attracting nearly a thousand attendees, with subsequent symposia continuing to garner
attention. As a notable member of the New Jersey State Bar Association Cannabis & Psychedelics Law
Committee, New York State Bar Association Cannabis Law Committee, the NORML Legal Committee, and the
Amicus Committee, he received the New Jersey Law Journal’s Innovator of the Year Award.*
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After graduating from law school, Josh had the honor of clerking for the Honorable Ursula Ungaro at the United
States District Court for the Southern District of Florida. He also served as the Deputy Director of the Legal Division
at the New York City Department of Consumer Affairs.

A passion for education and community development, as a licensed real estate instructor in New York, he educates
aspiring real estate professionals, and he has served as an adjunct professor at Brooklyn Law School.  Josh also is
deeply involved in his community. He was appointed by the Manhattan Borough President to Manhattan
Community Board 10, where he served as the Board’s treasurer and co-chaired the Committee on Land Use.
Additionally, he played an active role on the Board of Trustees for Wheaton College, the New York Theater Ballet,
Frederick Douglass Boulevard Alliance, and the Harlem Wellness Center.

He is admitted to practice in both New York and New Jersey as well as the United States District Court of Michigan,
the United States District Courts for the Southern, Eastern and Western Districts of New York, the United States
District Court for the District of New Jersey as well as the United States Court of Appeals for the Second and Third
Circuits.

In addition to his professional endeavors, Joshua’s thoughts and perspectives have been featured in numerous
publications, shedding light on diverse areas such as cannabis laws, creditors’ rights in bankruptcy, and the
intricacies of negligence claims, among other areas.

Professional Affiliations

New Jersey State Bar Association – Member, Cannabis & Psychedelics Law Committee (co-chair, 2021-2023).

New York State Bar Association – Member, Cannabis Law Committee and Commercial & Federal Litigation

Section

New Jersey State Bar Foundation – Member, Respect Magazine Editorial Board & Publication

Oversight Committee; Advisory Panel, Constitutionally Speaking

Passaic County Bar Association – Member, Board of Trustees

NORML—Member, Legal and Amicus Committees

Awards

New Jersey Law Journal’s Innovator of the Year Award

Publications

“Parsing 3rd Circ. Ruling On Cannabis, Employee Private Suits,” Law360 (February 3, 2025)

“Website Accessibility Ruling Leaves Circuit Split Unresolved” Law 360 (October, 2024)

“OpEd: AN ATTACK ON NEW YORK’S SMALL BUSINESSES” Empire Report (August 6, 2024)

“Beyond the Charge: New York’s Guide to Credit Card Surcharge Compliance” NYC Hospitality Alliance (August
1, 2024)
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“Navigating Local Hurdles: Challenges Facing Cannabis Applicants in New Jersey” New Jersey Law Journal (July
16, 2024)

“The Latest in the Fight Against NJM” New Jersey Automotive (April 9, 2024)

“Peddling Fiction: Update on Putative Class Action Against NJM” Thomas Greco Publishing Inc. (March 14, 2024)

“New NY Statute Restricts Access to Employee Social Media; Imposes Notice Requirements” New York Law
Journal (February 23, 2024)

“NJ Supreme Court Lowers the Reliability of “DRE” Protocol, Harming Minorities” Law.com (January 24, 2024)

“SCOTUS Confronted with Racist and Discriminatory History of Cannabis Criminalization” (October 16, 2020)

“Managing Medical Marijuana in the Workplace,” GreenEntrepreneur (April 3, 2019)

“Staying Ahead of New Cannabis Laws,” IndustryWeek (March 28, 2019)

“New Jersey’s Cannabis Industry Is Growing: Where Does It Grow from Here?” High Times Magazine

“Creditors Rights in Bankruptcy: How to Keep from Losing Your Shirt,” Retail Info Systems (Feb. 20, 2019)

“NJ Arbitration Ruling Puts Burden On Employers” (April, 5, 2018)

“The NJ Construction Lien Law: A Powerful, Equitable Tool,” New Jersey Law Journal (Oct. 3, 2016)

“Brokers Beware: NJ Real Estate License Act has Strict Requirements,” New Jersey Law Journal (Feb. 29, 2016)

“The Linear Construct of A Negligence Claim,” New Jersey Law Journal (March 23, 2015)

“Let Them Plead in the Alternative,” New York Law Journal (Sept. 12, 2014)

“The False Hope of Lost Profits Damages,” New York Law Journal (Sept. 27, 2013)

“Fending Off The Appointment of a Receiver,” New Jersey Law Journal (July 1, 2013)

“Bankruptcy Trustee’s Avoidance Rights Are Nearly Limitless,” Law360 (Oct. 22, 2012)

“Spotlight on Section 550 of the Bankruptcy Code,” Law360 (July 18, 2012)

“The Forgotten Bank Holding Company Act of 1972,” Law360 (June 12, 2012)

Areas of Practice

Cannabis, Hemp & Psychedelics(Chair)

Bankruptcy & Creditors Rights

Construction

Hospitality Services

Labor and Employment
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Landlord-Tenant

Litigation

Admission

New York Bar
New Jersey Bar
United States District Court for the Eastern District of Michigan
United States District Court for the Southern District of New York
United States District Court for the Eastern District of New York
United States District Court for the Western District of New York
United States District Court for the District of New Jersey
United States Court of Appeals for the Second Circuit
United States Court of Appeals for the Third Circuit

Education

Brooklyn Law School, J.D., magna cum laude, 2001

Wheaton College, B.A., cum laude, 1995

Podcasts

The Capitol Press Room – Hemp retailers cry foul over illicit marijuana crackdown

Karma Koala Podcast – Ep. 146: DUI Blood Testing, NY & NJ Admin & Leg Updates, Local Govt Corruption &
More

Karma Koala Podcast 122: New Jersey v. Olenowski

Speaking Engagements

New Jersey State Bar Association CLE Seminar – Navigating Intoxicating Hemp Product Law in New
Jersey (November 2024)
National Business Institute Course – Cannabis and Banking (November 2024)
Cannabis Industry Disputes: Leveraging Arbitration and Mediation – New York State Bar Association
(October 2024)
NRBA CLE Event: Cannabis, Hemp & Psychedelics – Oh My! A Primer on the Latest Legal Issues in these
Emerging Fields (October 2024)
NRBA Navigating Cannabis Licensing and Banking Challenges (October 2024)
Marcum Real Estate Fraud Seminar: How to Guard Your Investment (October 2024)
2024 National Interdisciplinary Cannabis Symposium: Legal Status of Hemp and Psychedelics (New York
Law School, September 2024)
Primerus 2024 Northeast Regional Meeting – “Cannabis Licensing 101” (July 2024)
NORML Legal Conference (June 2024) – Workplace Impairment Recognition Experts and Drug Recognition
Experts
NJ State Bar Association Cannabis Symposium (March 2024) – The Cannabis Litigation Landscape
National Business Institute Course – Marijuana Business Law in New Jersey (November 2023)
NJ League of Municipalities Conference (October 2023) – NJ Local Resolutions of Support and Zoning
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NORML Legal Conference (June 2023) – The Status of Legal Cannabis on Both Sides of the Hudson
NJ State Bar Association Cannabis Symposium (March 2023) – Workplace Impairment Recognition Experts
and Drug Recognition Experts
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Bonetti, Brittany A., Esquire 

 

Partner 

Phone: (609) 572-7380 

Fax: (609) 572-7381 

 

Email: bbonetti@cooperlevenson.com 

 

Location: Atlantic City, NJ, Cherry Hill, NJ 

Overview 

Brittany A. Bonetti, Esquire, based in the firm’s Atlantic City and Cherry Hill offices, is a partner in 
the firm. She is member of the firm’s Healthcare, Cannabis, and Tax Law Practice Groups. 

Brittany graduated from George Washington University, Magna Cum Laude with a Bachelor of Arts 
in 2010. She received her Master’s degree in Public Health from the Rutgers School of Public Health 
with a concentration in Health Systems and Policy. She was awarded the ABA-BNA Award for 
Excellence in the Study of Health Law when she graduated from the Rutgers School of Law, 
Camden with a Juris Doctor. 

Brittany is admitted to practice in New Jersey and Pennsylvania. 
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Mollie Hartman Lustig is the chair of McLaughlin and Stern’s cannabis practice group, and possesses a

comprehensive understanding of the existing laws and regulations governing cannabis cultivation, sale, use and

legalization; and, possesses the expertise to navigate the rapid changes occurring within those policies. Mollie has

been a member of the NJSBA’s Cannabis Law Committee since 2017, and sits on the Municipal and Land Use Sub-

committee. She has been a NJICLE lecturer, most recently speaking at the Latest Developments in Cannabis Law, on

topics including Diversely Held Businesses, Sustainability and Labor Peace Agreements. Mollie’s clients include

cannabis business operators, investment partners, CBD entrepreneurs, Cannabis support services, and municipal

governing bodies seeking regulatory counsel.

Mollie practices traditional civil law with a focus on labor and employment issues for governmental entities. Ms.

Hartman Lustig’s broad range of experience includes labor negotiations with police, fire and other public sector

unions, police and fire interest arbitration, disciplinary matters, grievance arbitrations, and all types of proceedings

before the New Jersey Public Employment Relations Commission and the Office of Administrative Law. She has

negotiated numerous collective bargaining agreements in the public and private sectors, along with regularly

defending governmental entities in sexual harassment, discrimination, whistle blowing, civil rights and workplace

benefit litigation. Mollie has been named as a Super Lawyers Rising Star since 2019 for her work in the Employment

and Labor field.

Mollie Hartman
Lustig
Partner

Westfield, NJ, New York, NY

MLustig@mclaughlinstern.com

Phone: 212-448-1100

Fax: 212-448-0066



In addition to her government entity and Cannabis work, Mollie represents family clients in separation and divorce

matters, custody issues, child support/alimony, paternity and adoption matters, etc., and was named to the 2021

Best Lawyers in America for her work in the area of Family Law. Mollie clerked for the Honorable Claude M. Coleman,

J.S.C. and the Honorable Craig R. Harris, J.S.C., Essex County Superior Court.  During her clerkship, she served as a

Court Certified Mediator on child custody and parenting cases.

Mollie is a graduate of the University of Rochester and obtained a Juris Doctorate from Suffolk University School of

Law in 2010.  While in law school, Mollie served as a Rule 3:03 Certified Student Attorney for the Suffolk University

Legal Services and completed a concentration in Civil Litigation.

BAR ADMISSIONS

State of New Jersey, 2011

United States District Court for the District of New Jersey, 2011

United States District Court for the District of Massachusetts 2022

Commonwealth of Massachusetts, 2010

SPEAKING ENGAGEMENTS

March 16, 2022

NJ Cannabis Insider Spring Conference

https://events.nj.com/NJCI-Spring-Conference


Discount code: Lustig10  for 10% off the General Admission ticket.

April 28, 2022

New Jersey Institute for Continuing Legal Education and the New Jersey State Bar Association,
Cannabis Law Special Committee

4th ANNUAL CANNABIS SYMPOSIUM

THURSDAY, April 28, 2022

9:00 a.m. to 4:00 p.m.

New Jersey State Bar Association

One Constitution Square, New Brunswick

Live:        

https://tcms.njsba.com/personifyebusiness/njicle/CLEPrograms/NJICLEEventsCalendar/MeetingDetails.aspx?productId=75470987

Webcast:   

https://tcms.njsba.com/personifyebusiness/njicle/CLEPrograms/NJICLEEventsCalendar/MeetingDetails.aspx?productId=75470986

Practice Areas

Cannabis Practice

Employment

Matrimonial and Family Law

Municipal Law
McLaughlin & Stern | www.mclaughlinstern.com
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Seth R. Tipton 

Partner 

Phone610.691.7900 

EmailEmail Seth 

DownloadVCard 

Education 

• Rutgers University (Cum Laude) 

• Rutgers School of Law—Newark (Cum Laude, Order of the Coif, Rutgers Law Review, 
Rutgers Moot Court Board) 

Bar Admissions 

• New Jersey 

• New York 

• Pennsylvania 

Court Admissions 

• District of New Jersey 

• Eastern District of New York 

mailto:STipton@floriolaw.com
https://www.floriolaw.com/wp-content/uploads/2018/01/Seth-Tipton.vcf


• Southern District of New York 

• Eastern District of Pennsylvania 

• Middle District of Pennsylvania 

• Third Circuit Court of Appeals 

• United States Supreme Court 

Clerkship 

• Hon. Ariel A. Rodriguez, P.J.A.D. 

Practice Areas 

• Corporate & Business 

• Cannabis Law 

• Redevelopment 

• Real Estate & Land Use 

• Healthcare 

• Banking & Commercial Lending 

• Liquor License Law 

Seth R. Tipton is a partner of the firm and Co-Chair of its corporate, commercial real estate, and 
cannabis practice groups. 

During his career, Seth has represented corporate clients in connection with business formation, 
internal governance, and mergers and acquisitions. In the latter capacity, Seth has guided privately-
held companies through digital auctions, preliminary negotiations, financing, and closing of multi-
million-dollar transactions on both the buy and sell side. For instance, he was counsel for the sale 
of a chain of New Jersey franchise restaurants for $24 million, a privately-held construction 
company for $8 million, a Lehigh Valley pharmaceutical company vendor for $17 million, an acute 
care hospital and surgical center and lease of associated real estate in $50 million dollar 
transaction, and a nationwide auto glass installation company for $75 million. 

In addition, Seth is a leader in the field of cannabis law.  He has represented applicants for medical 
cannabis permits in Pennsylvania and New Jersey, guiding them on private capital raises, 
application requirements, and real estate acquisition and approval. Seth counsels clients on all 
aspects of formation and compliance for cannabis companies, from start-ups to multi-state 
operators. For example, Seth was counsel for Keystone Releaf LLC in a successful appeal of denial 
of a medical marijuana application, and he was counsel for successful applicants for medical 
cannabis dispensaries and cultivators in the 2019 New Jersey Department of Health request for 
applications. He is the immediate past co-chair the New Jersey State Bar Association Cannabis 
Law Special Committee, and an instructor for NJ Canna Certified where he teaches cannabis law 
basics to students at many of New Jersey’s community colleges. In 2022, Seth was ranked 5th on 

https://www.floriolaw.com/practice-area/corporate-business/
https://www.floriolaw.com/practice-area/cannabis-law/
https://www.floriolaw.com/practice-area/redevelopment/
https://www.floriolaw.com/practice-area/real-estate-land-use/
https://www.floriolaw.com/practice-area/healthcare/
https://www.floriolaw.com/practice-area/banking-commercial-lending/
https://www.floriolaw.com/practice-area/liquor-license-law/


Insider New Jersey’s The Insider 100: Cannabis Power List which is a tribute to politically influential 
voices in New Jersey’s cannabis movement. In 2023, Seth and firm partner, Sarah Powell, 
coauthored New Jersey Cannabis Regulation, the first and only book of its kind focused on New 
Jersey cannabis law. 

Seth also has extensive experience with representing both lenders and developers in all phases of 
commercial real estate development, including due diligence, zoning and planning applications, 
and negotiating and finalizing acquisition and construction loans.  He has guided clients through 
sale leaseback transactions, multi-family and medical office building construction, financing and 
sales, and a variety of other projects.   As part of this work, Seth has represented clients with a 
variety of development incentive programs, including the first City Revitalization Improvement Zone 
(“CRIZ”) project in Pennsylvania, the Keystone Improvement Zone (“KIZ”) tax credits and the New 
Jersey Urban Transit Hub Tax Credit program.  Additionally, he served as local real estate counsel for 
part of the ownership group in the $1.2 billion dollar sale of the Sands Casino in Bethlehem 
Pennsylvania, and an associated $170 million-dollar securitized loan. He was also counsel for the 
developer in the acquisition, financing, construction and lease of $44 million-dollar medical office 
building, and counsel for $36 million construction financing for 180-unit multi-family facility in New 
Jersey. 

Seth is also a licensed Pennsylvania title agent, routinely advising lenders and private clients on 
title issues, and financing commercial real estate. 

Seth has served as counsel for hospitals and has overseen matters adverse to the Centers for 
Medicare & Medicaid Services; the management and retention of hospital employees; licensing; 
negotiation of medical supply and services contracts; and compliance with the Stark and Anti-
Kickback Laws. He has also guided physicians in New Jersey and Pennsylvania in connection with 
the sale of medical practices, and the regulatory and licensing processes regarding the 
establishment of new practices. 

Prior to joining the firm, Seth served as a law clerk for the Honorable Ariel A. Rodriguez, Presiding 
Judge of the Appellate Division of the Superior Court of New Jersey. Seth is a member of the Warren 
County, New Jersey and Northampton County, Pennsylvania Bar Associations, and of the Health 
Law Section of the American Bar Association. 

Publications & Presentations 

• South Jersey Biz – The Blunt Reality of Cannabiz, November 2023 

• 2023 Cannabis & Real Estate Conference – Moderator – April 20, 2023 

• NJICLE – 5th Annual Cannabis Symposium – The Licensing Evolution: Conditional, 
Provisional, Annual – March 29, 2023 

• NJICLE – 4th Annual Cannabis Symposium – 2019 RFA Awardee Update – April 28, 2022 

• Healthcare Financial Management Association Annual Institute – What to Expect Now That 
Cannabis is Legal – October 7, 2021 

https://store.lexisnexis.com/categories/content-type/treatises-278/new-jersey-cannabis-regulation-skuSKU02966
https://www.southjerseybiz.net/magazine/issue/4/4776/17/November-2023/South-Jersey-BIZ
https://www.floriolaw.com/news/seth-tipton-to-moderate-the-2023-cannabis-real-estate-conference/
https://www.floriolaw.com/news/seth-tipton-speaks-at-njicles-5th-annual-cannabis-symposium/
https://www.floriolaw.com/news/seth-tipton-speaks-at-njicles-5th-annual-cannabis-symposium/
https://www.floriolaw.com/news/seth-tipton-to-present-at-the-4th-annual-cannabis-symposium/
https://www.floriolaw.com/news/seth-tipton-discussed-legal-cannabis-at-hfma-new-jersey-chapter-institute/
https://www.floriolaw.com/news/seth-tipton-discussed-legal-cannabis-at-hfma-new-jersey-chapter-institute/


• New Jersey School Boards Association – Legalized Marijuana: What Does It Mean for 
School Districts? – May 13, 2021 

• NJICLE Webcast – The Cannabis Law Referendum, You and Your Clients – What You 
Need to Know Now – October 19, 2020 

• NJICLE – 2nd Annual Cannabis Symposium – Co-Moderator – March 18, 2020 

• NJICLE Webcast – Current Insurance Issues Facing the Cannabis Industry – September 
15, 2020 

• 2019 CLM New York Conference – Emerging Insurance Coverage Issues in the Cannabis 
Industry – December 05, 2019 

• New Jersey State Bar Association Mid-Year Meeting (San Juan, Puerto Rico) – Living La Vida 
Loca: Update on Cannabis Law in New Jersey & Puerto Rico – Panelist – November 8, 
2019 

• New Jersey Paralegal Convention – Cannabis & Legal Marijuana – October 25, 2019 

• NJICLE – Expansion of Medical Marijuana Webcast – Panelist – September 17, 2019 

• NJICLE – 1st Annual Cannabis Symposium – Moderator – March 13, 2019 

• Princeton Bar Association – Hot Topics on Marijuana Law – February 29, 2019 

• New Jersey Business & Industry Association – Starting a Cannabis Business – Panelist – 
January 23, 2019 

• NJICLE – Cannabis Basics – Legislative Update – November 28, 2018 

• New Jersey State Bar Association Mid-Year Meeting (Rome, Italy) – Cannabis Policy Models 
in Europe & The U.S. – Panelist – November 9, 2019. 

• New Jersey State Bar Association Podcast – The Pot Edition – August 22, 2018 

• How to make full use of CRIZ designation, Lehigh Valley Business (April 14, 2014) 

• The Ethical Issues of Cloud Computing, PBA Young Lawyers Division, At Issue (Fall 2012) 

• New Jersey Supreme Court Gives Warning to Superior Court: Public Entity Liability is 
the Exception, Not the Rule (September 12, 2012) 

• Ruling Slashes Ambiguity in Bidding on School Projects, NJ Biz (January 23, 2012) 

• Connoisseurship Corrected: Protecting the Artist, the Public and the Role of Art 
Museums through the Amendment of VARA, 62 Rutgers L. Rev. 269 (2009) 
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Sarah Trent is founder and CEO of Valley Wellness in Raritan, New Jersey, and was responsible for 
the compilation of the dispensary licensing application to the New Jersey Department of Health in 
2019.  She is an attorney and worked as a public defender for seven years before stepping down to 
devote herself full time to organically build the financial and human expertise to make Valley 
Wellness a success.  She is hands on in the day-to-day operations of the business and her unique 
experience as a public defender, and interest in the medicinal potential of cannabis to both help 
relieve the suffering of sick people and help deal with the scourge of opioid addiction, led her to 
form Valley Wellness.  

 

Ms. Trent has been a member of the International Cannabis Bar Association and a NORML Legal 
Committee member.  She began her legal career as law clerk in the Criminal Division of Passaic 
County and then worked as a staff public defender at the legal aid society of New York.  She has 
volunteered in a number of capacities and has been a guardian ad litem, where she reported on the 
best interests of children in the foster care system; worked at the American Civil Liberties union 
offices in New Orleans and Miami; and served as a representative at the Legal Aid Society for UAW 
chapter 2325.  

 

Ms. Trent received her B.A. from the University of Miami and her J.D from the University of Miami 
School of Law.  

 


