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Case Summary

Overview
Key Legal Holdings

• The Bankruptcy Code permits consensual third-party releases when creditors consent through an opt-out 
mechanism, provided that creditors receive clear and prominent notice of the releases and opportunity to 
opt out.

• Bankruptcy court overruled the objections from the U.S. Trustee and the Securities and Exchange 
Commission and approved the third-party releases and the opt-out mechanism in the Plan because it 
found them permissible and consensual based on the clear and prominent notice and explanation provided 
to creditors, the consistent presentation of the releases throughout the case, certain creditors signing a 
Restructuring Support Agreement, and other factors.

• Consent to third-party releases can be manifested through creditors' silence/inaction in certain circumstances 
under federal bankruptcy law and principles outlined in the Restatement of Contracts.

Material Facts

• Spirit Airlines and its debtor affiliates (the "Debtors") filed for Chapter 11 bankruptcy protection in November 
2024.

• The Debtors' proposed Plan of Reorganization contained third-party releases that would release certain non-
debtors from claims by creditors, unless those creditors opted out of the releases.

• The Plan provided for full or substantial recoveries to most creditors based on an agreement with certain 
consenting stakeholders who had signed a Restructuring Support Agreement (RSA).

• Creditors were provided clear notice of the releases and procedures to opt out through disclosure statements, 
ballots, opt-out forms, and the Plan itself.

Controlling Law

https://plus.lexis.com/api/document?collection=cases&id=urn:contentItem:6F8X-K8G3-RT43-P179-00000-00&context=1530671
https://plus.lexis.com/api/shepards?id=urn:contentItem:6F8Y-TWT3-RRNC-30NY-00000-00&category=initial&context=1530671


Page 2 of 31

• The U.S. Supreme Court's decision in Harrington v. Purdue Pharma L.P., 603 U.S. 204 (2024).

• 11 U.S.C.S. §§ 1123and 1124 of the U.S. Bankruptcy Code.

• Restatement (Second) of Contracts.

• Relevant case law from the Second Circuit and other federal courts.

Court Rationale

The Court found the opt-out mechanism for the third-party releases to be permissible and consensual based on: 
The clear and prominent notice and explanation of the releases and opt-out procedures provided to creditors, the 
consistent presentation of the releases throughout the bankruptcy case, and the substantial recoveries promised to 
creditors, which gave them incentive to follow the case principles from the Restatement of Contracts recognizing 
that silence/inaction can constitute acceptance in certain circumstances. The Court distinguished cases rejecting 
opt-out mechanisms, noting differences in the circumstances (e.g., lack of clarity, last-minute changes, minimal 
recoveries). The Court found consent particularly clear for: Creditors who signed the RSA, explicitly agreeing to the 
releases, creditors who voted on the Plan but did not opt out, and taking an affirmative action for non-voting 
creditors, the Court relied on bankruptcy law principles rather than solely applying the Restatement, finding consent 
based on the totality of circumstances.

Outcome
Procedural Outcome

The Court approved the third-party releases and opt-out mechanism in the Plan, overruling the objections from the 
U.S. Trustee and the Securities and Exchange Commission.

LexisNexis® Headnotes

Business & Corporate Compliance > Bankruptcy > Case Administration > Bankruptcy Court Powers
Bankruptcy Law > Case Administration > Bankruptcy Court Powers

Evidence > Judicial Notice > Adjudicative Facts > Judicial Records

Evidence > Judicial Notice > Adjudicative Facts > Public Records

HN1[ ]  Case Administration, Bankruptcy Court Powers

The Bankruptcy Court is permitted to take judicial notice of public filings on its own docket in a bankruptcy case, as 
well as those filed in other cases. Courts are empowered to take judicial notice of public filings, including a court's 
docket. A Court can take judicial notice of matters of public record including filings in related lawsuits.

Business & Corporate Compliance > ... > Reorganizations > Plans > Disclosure Statements
Bankruptcy Law > Reorganizations > Plans > Disclosure Statements

HN2[ ]  Plans, Disclosure Statements

2025 Bankr. LEXIS 553, *553
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Bankruptcy Rule 3016(c) provides that if the plan provides for an injunction against conduct not otherwise enjoined 
by the Code, the plan and disclosure statement must describe in specific and conspicuous language (bold, italic, or 
underlined text) all acts to be enjoined and identify the entities that would be subject to the injunction. Fed. R. 
Bankr. P. 3016(c). Fed. R. Bankr. P. 2002(c) requires notices to contain similar disclosures.

Business & Corporate Compliance > ... > Plans > Plan Contents > Discretionary Provisions
Bankruptcy Law > ... > Plans > Plan Contents > Discretionary Provisions

HN3[ ]  Plan Contents, Discretionary Provisions

The Supreme Court holds that the Bankruptcy Code does not authorize nonconsensual third-party releases in 
Chapter 11 plans of reorganization, meaning the nonconsensual release of a creditor's claim against a non-debtor. 
The Supreme Court explains that nothing in its decision should be construed to call into question consensual third-
party releases offered in connection with a bankruptcy reorganization plan, as those sorts of releases pose different 
questions and may rest on different legal grounds than nonconsensual releases.

Bankruptcy Law > ... > Plans > Postconfirmation Effects > Effects of Confirmation
Business & Corporate Compliance > ... > Plans > Postconfirmation Effects > Effects of Confirmation

Civil Procedure > Judgments > Preclusion of Judgments > Res Judicata

HN4[ ]  Postconfirmation Effects, Effects of Confirmation

A Chapter 11 plan is the crucible by which the parties' claims and rights in property dealt with by the plan are 
transformed and governed post-confirmation—a 'super-contract'—not because it is signed by all parties with claims 
against the debtor and holders of interests affected by the plan who participated in the case, but because of 
applicable provisions of the Bankruptcy Code and principles of res judicata.

Business & Corporate Compliance > ... > Plans > Plan Contents > Discretionary Provisions
Bankruptcy Law > ... > Plans > Plan Contents > Discretionary Provisions

Bankruptcy Law > Reorganizations > Plans > Impairment of Claims
Business & Corporate Compliance > ... > Reorganizations > Plans > Impairment of Claims

HN5[ ]  Plan Contents, Discretionary Provisions

11 U.S.C.S. 1123 lists the required contents for a proposed reorganization plan in Chapter 11 bankruptcy, including 
both mandatory provisions (11 U.S.C.S. 1123(a)) and discretionary provisions (11 U.S.C.S. 1123(b)). 11 U.S.C.S. 
1124 defines the concept of "impairment" of claims or interests while also making clear that both secured and 
unsecured claims may be impaired in a case under Title 11.

Bankruptcy Law > Claims > Types of Claims > Claim Classification

Business & Corporate Compliance > ... > Plans > Plan Contents > Mandatory Provisions
Bankruptcy Law > ... > Plans > Plan Contents > Mandatory Provisions

HN6[ ]  Types of Claims, Claim Classification

2025 Bankr. LEXIS 553, *553
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11 U.S.C.S. 1123 specifically contemplates that a plan shall provide the same treatment for each claim or interest of 
a particular class, unless the holder of a particular claim or interest agrees to a less favorable treatment of such 
particular claim or interest. It is well established that consenting to a less favorable treatment under 11 U.S.C.S. 
1123(a)(4) does not make that party impaired under 11 U.S.C.S. 1124(1) of the Code. The Bankruptcy Code 
contemplates the possibility of a creditor consenting to specific treatment that is less than the creditor's full legal 
and equitable rights, with such agreed upon treatment not constituting impairment.

Business & Corporate Compliance > Bankruptcy > Case Administration > Bankruptcy Court Powers
Bankruptcy Law > Case Administration > Bankruptcy Court Powers

Civil Procedure > ... > Federal & State Interrelationships > Federal Common Law > Applicability

Governments > Legislation > Interpretation

HN7[ ]  Case Administration, Bankruptcy Court Powers

Where a term is not defined in the Bankruptcy Code, courts look to the ordinary meaning of the term. It is a basic 
responsibility of federal courts to fill the interstices of congressional legislation. Federal common law is properly 
applied where the particular facts of a case may fall outside the literal coverage of a federal statute, but the use of 
common law will fill gaps in the congressional statutory pattern.

Bankruptcy Law > ... > Plans > Plan Confirmation > Consensual Confirmations
Business & Corporate Compliance > ... > Plans > Plan Confirmation > Consensual Confirmations

Civil Procedure > Settlements > Releases From Liability > Interpretation of Releases

HN8[ ]  Plan Confirmation, Consensual Confirmations

Given the statutory framework, consensual third-party releases have been permitted in the Second Circuit. If third-
party releases are consensual, courts generally approve them unless they are truly overreaching on their face.

Bankruptcy Law > ... > Plans > Plan Confirmation > Consensual Confirmations
Business & Corporate Compliance > ... > Plans > Plan Confirmation > Consensual Confirmations

Civil Procedure > ... > Notice of Class Action > Content of Notice > Opt Out Provisions

Contracts Law > Types of Contracts > Releases
Business & Corporate Compliance > Contracts > Types of Contracts > Releases

Governments > State & Territorial Governments > Elections

Civil Procedure > ... > Defenses, Demurrers & Objections > Affirmative Defenses > Releases

HN9[ ]  Plan Confirmation, Consensual Confirmations

Courts have been presented with two choices for showing consent to third-party releases: an opt-out and an opt-in 
mechanism. An opt-out provides that a third-party release will be effective as to each party who is sent a ballot or 
opt-out form that clearly explains that the ballot or opt-out form must be returned and the opt-out box checked if the 
party elects not to approve the third-party release. An opt-in provides that no party (even a party voting in favor of 
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the proposed plan) would be deemed to have granted a third-party release unless that party elected to submit a 
form that opted into a release, with that election being separate from that party's vote with respect to the plan.

Bankruptcy Law > ... > Plans > Plan Confirmation > Consensual Confirmations
Business & Corporate Compliance > ... > Plans > Plan Confirmation > Consensual Confirmations

Contracts Law > Types of Contracts > Releases
Business & Corporate Compliance > Contracts > Types of Contracts > Releases

HN10[ ]  Plan Confirmation, Consensual Confirmations

Decisions in the Southern District of New York generally permit use of an opt-out mechanism for third-party 
releases if the affected parties receive clear and prominent notice and explanation of the releases and are provided 
an opportunity to decline to grant them. In assessing the permissibility of an opt-out, courts also look to the 
circumstances of each case to determine whether consent exists.

Bankruptcy Law > Procedural Matters > Jurisdiction > Noncore Proceedings

HN11[ ]  Jurisdiction, Noncore Proceedings

Nothing in the Constitution requires that consent to adjudication by a bankruptcy court be express. Nor does the 
relevant statute, 28 U.S.C.S. § 157, mandate express consent; it states only that a bankruptcy court must obtain the 
consent—consent simpliciter—of all parties to the proceeding before hearing and determining a non-core claim. § 
157(c)(2).

Bankruptcy Law > ... > Plans > Plan Confirmation > Consensual Confirmations
Business & Corporate Compliance > ... > Plans > Plan Confirmation > Consensual Confirmations

HN12[ ]  Plan Confirmation, Consensual Confirmations

Absent a writing expressly agreeing to a release of non-debtors, creditors have not given consent to third-party 
releases.

Bankruptcy Law > ... > Plans > Plan Confirmation > Consensual Confirmations
Business & Corporate Compliance > ... > Plans > Plan Confirmation > Consensual Confirmations

HN13[ ]  Plan Confirmation, Consensual Confirmations

Courts may reach different conclusions as to what constitutes consent to a third-party release under a given set of 
facts. Some courts have concluded that implying consent to a third-party release based on inaction is not realistic or 
fair, and would stretch the meaning of consent beyond the breaking point.

Bankruptcy Law > Procedural Matters > Jurisdiction > Noncore Proceedings

HN14[ ]  Jurisdiction, Noncore Proceedings

2025 Bankr. LEXIS 553, *553
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A bankruptcy court has jurisdiction over consensual releases only where they affect the res of the estate. 
Bankruptcy jurisdiction is appropriate over third-party non-debtor claims that directly affect the res of the bankruptcy 
estate.

Business & Corporate Compliance > ... > Acceptance > Apparent Acceptance > Overt Acts
Contracts Law > ... > Acceptance > Apparent Acceptance > Overt Acts

Contracts Law > ... > Acceptance > Apparent Acceptance > Silence
Business & Corporate Compliance > ... > Acceptance > Apparent Acceptance > Silence

HN15[ ]  Apparent Acceptance, Overt Acts

The Restatement (Second) of Contracts identifies three circumstances where silence and inaction will operate as 
an acceptance: (a) Where an offeree takes the benefit of offered services with reasonable opportunity to reject them 
and reason to know that they were offered with the expectation of compensation. (b) Where the offeror has stated 
or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in 
remaining silent and inactive intends to accept the offer. (c) Where because of previous dealings or otherwise, it is 
reasonable that the offeree should notify the offeror if he does not intend to accept.

Business & Corporate Compliance > ... > Acceptance > Apparent Acceptance > Overt Acts
Contracts Law > ... > Acceptance > Apparent Acceptance > Overt Acts

Contracts Law > ... > Acceptance > Apparent Acceptance > Silence
Business & Corporate Compliance > ... > Acceptance > Apparent Acceptance > Silence

HN16[ ]  Apparent Acceptance, Overt Acts

The first exception in the Restatement (Second) of Contracts where silence constitutes acceptance is where an 
offeree has taken a benefit of offered services with reasonable opportunity to reject them and reason to know that 
they were offered with the expectation of compensation. This exception refers to offered services. It is standard 
contract doctrine that when a benefit is offered subject to stated conditions, and the offeree makes a decision to 
take the benefit with knowledge of the terms of the offer, the taking constitutes an acceptance of the terms, which 
accordingly become binding on the offeree.

Business & Corporate Compliance > ... > Acceptance > Apparent Acceptance > Overt Acts
Contracts Law > ... > Acceptance > Apparent Acceptance > Overt Acts

Contracts Law > ... > Acceptance > Apparent Acceptance > Silence
Business & Corporate Compliance > ... > Acceptance > Apparent Acceptance > Silence

HN17[ ]  Apparent Acceptance, Overt Acts

Under the second exception in the Restatement (Second) of Contracts, silence and inaction will constitute 
acceptance of an offer when the offeror has stated or given the offeree reason to understand that assent may be 
manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer. The 
case for acceptance is strongest when the reliance is definite and substantial or when the intent to accept is 
objectively manifested though not communicated to the offeror. A contract may be formed by words or by conduct 
that demonstrate the parties' mutual assent. Contracts Second § 69.

2025 Bankr. LEXIS 553, *553
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Civil Procedure > Appeals > Reviewability of Lower Court Decisions > Preservation for Review

HN18[ ]  Reviewability of Lower Court Decisions, Preservation for Review

Under New York law, a party's silence will be deemed an acquiescence where the party is under such duty to speak 
that its conduct, accompanied by silence, would be deceptive and beguiling and failure to speak therefore misleads 
the other party.

Contracts Law > ... > Acceptance > Apparent Acceptance > Silence
Business & Corporate Compliance > ... > Acceptance > Apparent Acceptance > Silence

HN19[ ]  Apparent Acceptance, Silence

The Restatement (Second) of Contracts mentions one limiting principle by noting that it is the offeree's intent—or 
lack thereof—that will determine whether the offeree's silence constitutes acceptance. Contracts Second § 69 (c).

Bankruptcy Law > ... > Plans > Plan Confirmation > Consensual Confirmations
Business & Corporate Compliance > ... > Plans > Plan Confirmation > Consensual Confirmations

Contracts Law > Standards of Performance > Creditors & Debtors
Business & Corporate Compliance > Contracts > Standards of Performance > Creditors & Debtors

HN20[ ]  Plan Confirmation, Consensual Confirmations

Bankruptcies give rise to unique moral and ethical concerns because each creditor's action may affect the rights of 
every party in interest.

Contracts Law > ... > Acceptance > Apparent Acceptance > Silence
Business & Corporate Compliance > ... > Acceptance > Apparent Acceptance > Silence

HN21[ ]  Apparent Acceptance, Silence

Where an offer is accepted solely through silence, the risk will lie with the offeror. This is because the mere fact that 
an offeror states that silence will constitute acceptance does not deprive the offeree of his privilege to remain silent 
without accepting. Restatement (Second) of Contracts § 69, cmt. c. Thus, while the offeree is entitled to rely on 
such a statement if he chooses, even though the intent to accept is manifested only by silent inaction the offeror 
who has invited such an acceptance cannot complain of the resulting uncertainty in his position.

Business & Corporate Compliance > ... > Acceptance > Apparent Acceptance > Overt Acts
Contracts Law > ... > Acceptance > Apparent Acceptance > Overt Acts

Contracts Law > ... > Acceptance > Apparent Acceptance > Silence
Business & Corporate Compliance > ... > Acceptance > Apparent Acceptance > Silence

HN22[ ]  Apparent Acceptance, Overt Acts

Silence will be deemed acquiescence where under duty to speak through course of conduct. Under the 
Restatement (Second) of Contracts, explicit statement by the offeree, usage of trade, or a course of dealing 

2025 Bankr. LEXIS 553, *553
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between the parties may give the offeror reason to understand that silence will constitute acceptance. The offeree's 
silence is acceptance, regardless of actual intent, unless both parties understand that no acceptance is intended. 
This exception will generally apply where there is an ongoing course of conduct. Silence can operate as acceptance 
where the parties may have been advised and warned by a previous course of dealings that inaction would be 
taken as assent. Contracts Second § 69 (d).

Counsel:  [*1] For the Debtors and Debtors in Possession: By: Marshall S. Huebner, Esq., Darren S. Klein, Esq., 
Benjamin S. Kaminetzky, Esq., Marc J. Tobak, Esq., Christopher S. Robertson, Esq., Moshe Melcer, Esq., Kayleigh 
Yerdon, Esq., DAVIS POLK & WARDWELL LLP, New York, New York.

United States Trustee, Region 2: By: Shara Cornell, Esq., Annie Wells, Esq., Eric Bradford, Esq., WILLIAM K. 
HARRINGTON, Office of the United States Trustee, Alexander Hamilton U.S. Custom House, One Bowling Green, 
Room 534, New York, New York; By: Neal Jacobson, Esq., Alistaire Bambach, Esq., Morgan Bradylyons, Esq., 
UNITED STATES SECURITIES AND EXCHANGE COMMISSION, New York, New York.

For the Ad Hoc Group of Convertible Noteholders: By: Matthew L. Warren, Esq., Geoffrey M. King, Esq., William 
Reily, Esq., Valerie Eliasen, Esq., PAUL HASTINGS LLP, Chicago, Illinois.

For the Ad Hoc Group of Senior Secured Noteholders: By: Michael S. Stamer, Esq., Abid Qureshi, Esq., Jason P. 
Rubin, Esq., AKIN GUMP STRAUSS HAUER & FELD LLP, One Bryant Park, New York, New York; By: Blaine 
Scott, Esq., Washington, DC.

For the Official Committee of Unsecured Creditors: By: Brett H. Miller, Esq., Todd M. Goren, Esq., Christine Thain, 
Esq., WILLKIE [*2]  FARR & GALLAGHER LLP, New York, New York.

Judges: Sean H. Lane, UNITED STATES BANKRUPTCY JUDGE.

Opinion by: Sean H. Lane

Opinion

MEMORANDUM OF DECISION

SEAN H. LANE

UNITED STATES BANKRUPTCY JUDGE

Before the Court are two objections to the request of the above-captioned debtors (collectively, the "Debtors") for 
final approval of the Disclosure Statement for the Joint Chapter 11 Plan of Reorganization of Spirit Airlines, Inc. and 
Its Debtor Affiliates [ECF No. 270]1 (the "Disclosure Statement") and confirmation of the First Amended Joint 
Chapter 11 Plan of Reorganization of Spirit Airlines, Inc. and Its Debtor Affiliates [ECF No. 354] (as further 
amended and supplemented, the "Plan"). See Debtors' Memorandum of Law in Support of Final Approval of the 
Disclosure Statement and Confirmation of the First Amended Joint Chapter 11 Plan of Reorganization of Spirit 
Airlines, Inc. and Its Debtor Affiliates [ECF No. 390] (the "Confirmation Brief").2 The Plan before the Court is based 

1 Unless otherwise indicated, references in this Memorandum of Decision to docket entries on the Case Management/Electronic 
Case Files ("ECF") system are to Case No. 24-11988.

2 In support of the requested relief, the Debtors have submitted a number of declarations, including: Declaration of Fred Cromer 
in Support of Confirmation of the First Amended Joint Chapter 11 Plan of Reorganization of Spirit Airlines, Inc. and Its Debtor 
Affiliates [ECF No. 391] (the "Cromer Declaration"); Declaration of Robert M. Caruso in Support of Confirmation of the First 
Amended Joint Chapter 11 Plan of Reorganization of Spirit Airlines, Inc. and Its Debtor Affiliates [ECF No. 392] (the "Caruso 
Declaration"); Declaration of Diego Simonian in Support of Confirmation of the First Amended Joint Chapter 11 Plan of 
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upon a restructuring support agreement (the "RSA")3 that provides for a comprehensive series of restructuring 
transactions to deleverage the Debtors' capital structure, preserve the going concern value of the business, and 
maximize recoveries to all [*3]  creditors. See generally Confirmation Brief ¶ 6. Statements in support of 
confirmation have been filed by an ad hoc group of holders of the Debtors' convertible senior notes (the "Ad Hoc 
Convertible Noteholder Group"), an ad hoc group of holders of the Debtors' senior secured notes (the "Ad Hoc 
Senior Secured Noteholder Group"), and the Official Committee of Unsecured Creditors appointed in the Debtors' 
cases (the "Committee"). See Statement of the Ad Hoc Group of Convertible Noteholders in Support of Final 
Approval of the Disclosure Statement and Confirmation of the First Amended Joint Chapter 11 Plan of 
Reorganization of Spirit Airlines, Inc. and Its Debtor Affiliates [ECF No. 455] (the "Ad Hoc Convertible Noteholder 
Statement"); Statement of the Ad Hoc Group of Senior Secured Noteholders in Support of Confirmation of the First 
Amended Joint Chapter 11 Plan of Reorganization of Spirit Airlines, Inc. and Its Debtor Affiliates and Final Approval 
of the Disclosure Statement [ECF No. 456] (the "Ad Hoc Senior Secured Noteholder Statement");

Statement of the Official Committee of Unsecured Creditors in Support of Final Approval of the Disclosure 
Statement and Confirmation of the First Amended [*4]  Joint Chapter 11 Plan of Reorganization of Spirit Airlines, 
Inc. and its Debtor Affiliates [ECF No. 473].

The two objections were filed by the Office of the United States Trustee (the "UST") and the U.S. Securities and 
Exchange Commission (the "SEC" and, together with the UST, the "Objectors"). [*5] 4 See Limited Objection by the 
Securities and Exchange Commission to Confirmation of the Joint Chapter 11 Plan of Reorganization of Spirit 
Airlines, Inc. and Its Debtor Affiliates [ECF No. 408] (the "SEC Objection"); United States Trustee's Objection to 
Debtors' Disclosure Statement and Plan [ECF No. 412] (the "UST Objection"). Both of these objections challenge 
only the permissibility of the Plan's release of claims by certain non-Debtors against other non-Debtors (the "Third-
Party Releases"). The Debtors contend that these Third-Party Releases are consensual, noting that the Plan 
provides that those creditors and interest holders who do not wish to be bound by the Third-Party Releases may 
affirmatively opt out of them. The Objectors disagree, arguing that the Third-Party Releases here do not satisfy the 

Reorganization of Spirit Airlines, Inc. and Its Debtor Affiliates [ECF No. 393] (the "Simonian Declaration"); and Declaration of 
Bruce Mendelsohn in Support of (I) Confirmation of the First Amended Joint Chapter 11 Plan of Reorganization of Spirit Airlines, 
Inc. and Its Debtor Affiliates and (II) Motion of the Debtors for Entry of an Order Authorizing the Debtors to Redact Commercially 
Sensitive Information [ECF No. 394] (the "Mendelsohn Declaration").

3 A copy of the RSA is attached as Exhibit B to the Declaration of Fred Cromer in Support of the Chapter 11 Proceedings and 
First Day Pleadings [ECF No. 2] (the "Cromer First Day Declaration"), which was filed on November 18, 2024, the date that Spirit 
Airlines, Inc. filed for Chapter 11 (the "Petition Date"). A copy of the RSA is also attached as Exhibit F to the Disclosure 
Statement.

4 Numerous objections to the Plan have been resolved by the parties, as reflected in the agenda for the hearing on confirmation 
of the Plan and on the Court's docket. See Amended Agenda for February 13, 2025 Hearing [ECF No. 487]; see also Limited 
Objection to Joint Chapter 11 Plan of Reorganization [ECF No. 348]; Joint Limited Objection of the Texas Taxing Authorities to 
the First Amended Joint Chapter 11 Plan of Reorganization of Spirit Airlines, Inc. and Its Debtor Affiliates [*6]  [ECF No. 401]; 
Oracle America, Inc.'s Cure Objection and Reservation of Rights Regarding Debtors' First Amended Joint Chapter 11 Plan of 
Reorganization of Spirit Airlines, Inc. and Its Debtor Affiliates [ECF No. 403]; Reservation of Rights and Limited Objection of 
Masergy Communications, Inc. to the First Amended Joint Chapter 11 Plan of Reorganization of Spirit Airlines, Inc. and Its 
Debtor Affiliates [ECF No. 405]; Reservation of Rights of Dallas/Fort Worth International Airport Board [ECF No. 407]; Los 
Angeles World Airport's Limited Objection to the First Amended Joint Plan of Reorganization of Spirit Airlines, Inc. and Its Debtor 
Affiliates [ECF No. 410]; The City of Philadelphia's Reservation of Rights and Limited Objection Regarding Debtors' First 
Amended Joint Chapter 11 Plan of Reorganization of Spirit Airlines, Inc. and Its Debtor Affiliates [ECF No. 413]; Withdrawal of 
Limited Objection to Joint Chapter 11 Plan of Reorganization [ECF No. 402]; Notice of Withdrawal of Joint Limited Objection of 
the Texas Taxing Authorities to the First Amended Joint Chapter 11 Plan of Reorganization of Spirit Airlines, Inc. and Its Debtor 
Affiliates [ECF No. 429]; Notice of Withdrawal [ECF No. 430]; Notice of Withdrawal [ECF No. 434]; Notice of Withdrawal of the 
Reservation of Rights and Limited Objection of Masergy Communications, Inc. to the First [*7]  Amended Joint Chapter 11 Plan 
of Reorganization of Spirit Airlines, Inc. and Its Debtor Affiliates [ECF No. 448]; Los Angeles World Airport's Withdrawal of 
Limited Objection to the First Amended Joint Plan of Reorganization of Spirit Airlines, Inc. and Its Debtor Affiliates [ECF No. 
450].

2025 Bankr. LEXIS 553, *2



Page 10 of 31

requirements for consent and therefore are in violation of the Supreme Court's recent decision in Harrington v. 
Purdue Pharma L.P., 603 U.S. 204, 144 S. Ct. 2071, 219 L. Ed. 2d 721 (2024) ("Purdue Pharma").

A hearing was held on February 13, 2025 to consider both final approval of the Disclosure Statement and 
confirmation of the Plan.5 See generally Hr'g Tr. (Feb. 13, 2025) [ECF No. 509]. Setting aside the dispute over the 
Third-Party Releases, the Court found that the Disclosure Statement and Plan satisfied all other requirements of 
applicable law. See generally Hr'g Tr. 181:2-15, 174:16-175:16 (Feb. 13, 2025); see generally Notice of Filing of 
Status Conference Transcript, Ex. A., Hr'g Tr. (Feb. 20, 2025) [ECF No. 511]. The Court informed the parties that it 
would enter the requested order granting final approval of the Disclosure Statement and confirmation of the Plan, 
with that order setting aside the issue of the Third-Party Releases for a separate subsequent written decision; that 
order was entered on February 20, 2025. See Findings of Fact, Conclusions of Law, and Order (I) Confirming the 
First Amended Joint Chapter 11 Plan of [*8]  Reorganization of Spirit Airlines, Inc. and Its Debtor Affiliates and (II) 
Approving the Disclosure Statement on a Final Basis [ECF No. 500] (the "Confirmation Order"); see Notice of Filing 
of Status Conference Transcript, Ex. A., Hr'g Tr. 21:18-25, 27:19-28:7 (Feb. 20, 2025).

This Memorandum of Decision constitutes the Court's findings of fact and conclusions of law on the issue of the 
Third-Party Releases. For the reasons set forth in detail below, the Court finds that the proposed Third-Party 
Releases here are consensual and that the opt-out mechanism utilized [*9]  is appropriate given all the facts and 
circumstances.

BACKGROUND

I. Debtors' Prepetition Business Operations and Bankruptcy Filing

The Debtors and their subsidiaries and affiliates (collectively, "Spirit") operate as an ultra-low-cost carrier serving 
destinations throughout the United States, Latin America, and the Caribbean. See Cromer First Day Declaration ¶ 
3.6 In November 2024, Spirit commenced proceedings under Chapter 11 of the Bankruptcy Code with the goal of 
implementing a comprehensive financial restructuring through a plan of reorganization. See id. ¶ 4.

The proposed restructuring is to be carried out in accordance with the RSA that was entered into by the Debtors 
and certain of their stakeholders (the "Consenting Stakeholders").7 See id. Specifically, the RSA provides the 

5 In December 2024, the Court granted the request of the Debtors to conditionally approve the Disclosure Statement as 
containing adequate information under Section 1125 of the Bankruptcy Code and for a combined hearing for final approval of the 
Disclosure Statement and confirmation of the Plan. See Order (I) Approving the Disclosure Statement on an Interim Basis,(II) 
Scheduling a Combined Hearing for Final Approval of the Disclosure Statement and Confirmation of the Plan, (III) Establishing 
Certain Dates and Deadlines in Connection with the Solicitation and Confirmation of the Plan, (IV) Approving the Forms of 
Ballots, Solicitation Package, and Notices, (V) Approving the Solicitation and Tabulation Procedures, (VI) Approving the Equity 
Rights Offering Procedures and Related Materials, and (VII) Authorizing the Debtors to (A) Assume and Perform Under the 
Backstop Commitment Agreement and (B) Pay the Backstop Obligations ¶¶ 10, 11 [ECF No. 246] (the "Disclosure Statement 
Order").

6 HN1[ ] The Court is permitted to take judicial notice of public filings on its own docket in a bankruptcy case, as well as those 
filed in other cases. See Fed. R. Evid. 201; Teamsters Nat'l Freight Indus. Negotiating Comm. et al. v. Howard's Express, Inc. (In 
re Howard's Express, Inc.), 151 F. App'x 46, 48 (2d Cir. 2005) (stating that courts are empowered to take judicial notice of public 
filings, including a court's docket); American Tissue, Inc. v. Donaldson, Lufkin & Jenrette Sec. Corp., 351 F. Supp. 2d 79, 96 
n.17 (S.D.N.Y. 2004) ("The Court can take judicial notice of matters of public record . . . including filings in related lawsuits ....") 
(citing Rothman v. Gregor, 220 F.3d 81, 92 (2d Cir. 2000)); Katzenstein v. VIII SV5556 Lender, LLC (In re St. Vincent's Cath. 
Med. Ctrs. of New York), 440 B.R. 587, 599 (Bankr. S.D.N.Y. 2010).

7 As of the Debtors' bankruptcy filing, the Consenting Stakeholders collectively held approximately 80% of the debt to be 
restructured under the Plan, and over two-thirds in amount of each of the Plan's voting classes. See Cromer First Day 
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framework for a series of restructuring transactions (the "Restructuring Transactions") to be implemented through 
the Plan. These include: (a) a $300 million senior secured superpriority debtor-in-possession financing facility 
provided by certain of the Consenting Stakeholders, (b) the exchange of $700 million of Senior Secured Notes (as 
defined in the Plan) and $140 million of Convertible Notes (as defined [*10]  in the Plan) for an exit secured notes 
financing, (c) equitization of the remaining Senior Secured Notes and Convertible Notes (approximately $795 million 
in the aggregate) in the form of new equity interests in the reorganized parent entity, (d) a fully backstopped equity 
rights offering through which the reorganized entities would raise $350 million of new equity interests to further 
support the reorganized balance sheet, and (e) an exit revolving credit facility. See Disclosure Statement Art. I.B; 
Confirmation Brief ¶ 6. The RSA contemplates that allowed priority claims and general unsecured claims against 
the Debtors will be paid in full or otherwise remain unimpaired (i.e., "ride through" the Debtors' bankruptcy cases). 
See id. ¶ 8; Cromer First Day Declaration ¶ 4. The value needed to provide for full recovery by the unsecured 
creditors is being provided by the Consenting Stakeholders' agreement to convert their debt to equity; without such 
agreement, it is undisputed that unsecured creditors would get nowhere near a full recovery in these cases. See 
Cromer Declaration ¶ 38 (noting that creditors are unimpaired "in large part due to the equitization and DIP and 
equity financing [*11]  being provided by the Consenting Stakeholders ....").8

The RSA was entered into on November 18, 2024, prior to the Debtors' bankruptcy filing. See Cromer First Day 
Declaration ¶ 54; Cromer First Day Declaration, Ex. B; see also Disclosure Statement, Ex. F. The RSA required 
each party to it to support the consummation of the Restructuring Transactions through the Plan. See Cromer First 
Day Declaration ¶ 54. A plan based on the RSA was filed on the Petition Date as "Exhibit A" to the RSA. See 
Cromer First Day Declaration, Ex. B. The Plan has remained essentially unchanged since its initial filing on the 
Petition Date, including the (i) unimpaired treatment of Classes 1, 2, 3, and 6, and (ii) impaired treatment of Classes 
4 and 5, which include the Consenting Stakeholders who signed onto the RSA. Compare Cromer First Day 
Declaration, Ex. B at Ex. A, Art. III.A, with Plan Art. III.A.

II. Plan of Reorganization

The Plan divides those with claims against and interests in the Debtors into the following ten classes:
Class Claims or Interests Status Voting Rights

1 Other Secured Claims Unimpaired Deemed to accept
2 Other Priority Claims Unimpaired Deemed to accept
3  [*12] Prepetition Revolving Credit Unimpaired Deemed to accept

Facility Claims

4 Senior Secured Notes Claims Impaired Entitled to vote
5 Convertible Notes Claims Impaired Entitled to vote
6 General Unsecured Claims Unimpaired Deemed to accept
7

Section 510(b) Claims
Impaired Presumed to reject

8 Intercompany Claims Unimpaired or Deemed to accept or
Impaired presumed to reject

9 Intercompany Interests Unimpaired or Deemed to accept or
Impaired presumed to reject

10 Existing Interests Impaired Presumed to reject

Declaration ¶ 5. As explained below, the percentage of stakeholders signing onto the RSA has increased significantly since the 
filing of this case.

8 The exact recovery for these unsecured creditors absent the actions of the Consenting Stakeholders is, of course, impossible 
to know because we do not know exactly how these cases would progress. See Hr'g Tr. 50:12-52:4 (Feb. 13, 2025). But the 
undisputed valuation evidence that has been presented suggests that such recoveries would be substantially less. See id. at 
50:18-51:17 (recounting, among other things, the value being provided in the case by the Consenting Stakeholders); see id. at 
51:18-25 (discussing recoveries for unsecured creditors in the Chapter 7 liquidation analysis); see also Caruso Declaration ¶ 7; 
see generally Simonian Declaration.
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See Plan Art. III; Disclosure Statement Art. I.C; Cromer Declaration ¶ 6. The Plan designates these classes in the 
following manner:

• Classes 1, 2, 3, and 6 are designated as "unimpaired" by the Plan. Each holder of a claim in these classes is 
conclusively presumed to have accepted the Plan and is not entitled to vote to accept or reject the Plan.
• Classes 4 and 5 are designated as "impaired" by the Plan. Each holder of a claim in these classes is entitled 
to vote to accept or reject the Plan. The Consenting Stakeholders are included in Class 4 (Senior Secured 
Notes Claims) and Class 5 (Convertible Notes Claims).

• Classes 8 and 9 are designated as either "unimpaired" or "impaired" by the Plan. If designated as unimpaired, 
the holders [*13]  of such claims or interests are conclusively deemed to have accepted the Plan. If designated 
as impaired and receiving no distributions under the Plan (and retaining no interest in property), the holders of 
such claims or interests are presumed to have rejected the Plan. Whether designated as unimpaired or 
impaired, such holders are not entitled to vote to accept or reject the Plan.
• Classes 7 and 10 are designated as "impaired" by the Plan. Holders of claims or interests in these classes 
are deemed to have rejected the Plan and shall not receive distributions on account of their claims or interests. 
Such holders are not entitled to vote to accept or reject the Plan.

See Plan Art. III.C. Both Classes 4 and 5 voted overwhelmingly in favor of the Plan. Specifically, Class 4—Senior 
Secured Notes Claims—voted 100% in favor of the Plan, both by number and dollar amount of claims. See 
Declaration of Stephenie Kjontvedt of Epiq Corporate Restructuring, LLC Regarding the Solicitation and Tabulation 
of Ballots Cast on the Joint Chapter 11 Plan of Reorganization of Spirit Airlines, Inc. and Its Debtor Affiliates at Ex. 
A [ECF No. 452] (the "Kjontvedt Declaration"). Class 5—Convertible Notes Claims—voted [*14]  99.97% in favor by 
dollar amount and 95.56% in favor by number. See id.

The Plan also provides for the Third-Party Releases. Article VIII.F describes the Third-Party Releases as follows:

Except as otherwise specifically provided for in the Plan or Confirmation Order, on and after the Effective Date, 
for good and valuable consideration, including their cooperation and contributions to the Chapter 11 Cases, 
each Releasing Party shall be deemed to have conclusively, absolutely, unconditionally, irrevocably, and 
forever released and discharged the Released Parties from any and all claims, interests, obligations, debts, 
rights, suits, damages, Causes of Action, remedies, and liabilities whatsoever, whether known or unknown, 
foreseen or unforeseen, asserted or unasserted, existing or hereinafter arising, in law, equity, or otherwise, 
whether for tort, fraud, contract, violations of federal, state, or other applicable laws, or otherwise, including 
Avoidance Actions, those Causes of Action based on veil piercing or alter-ego theories of liability, contribution, 
indemnification, joint liability, or otherwise that such Releasing Party would have been legally entitled to assert 
(whether individually [*15]  or collectively) ....

Plan Art. VIII.F (emphasis added). A "Released Party" is defined in the Plan as:

(a) the Debtors; (b) the Reorganized Debtors; (c) each DIP Secured Party; (d) each Consenting Senior 
Secured Noteholder; (e) each Consenting Convertible Noteholder; (f) each Prepetition Agent/Trustee; (g) each 
RCF Secured Party; (h) each Backstop Commitment Party; (i) the Distribution Agent; (j) any Committee and all 
members thereof; and (k) with respect to each of the foregoing Entities in clauses (a) through (j), such Entity's 
Related Parties; provided, however, that an Entity that (i) affirmatively elects to "opt out" of being a Releasing 
Party by timely objecting to Confirmation or by checking the appropriate box on such Holder's timely and 
properly submitted Ballot or Opt-Out Form, thereby indicating that such Holder elects to opt out of the Plan's 
release provisions, or (ii) timely objects to the releases herein and such objection is not resolved before 
Confirmation shall not be considered a "Released Party" notwithstanding anything to the contrary herein.

Plan Art. I.A.168. Under the Plan, the Releasing Parties are limited to those creditors that are either (a) in an 
unimpaired [*16]  class (Classes 1, 2, 3, and 6), or (b) in an impaired voting class (Classes 4 and 5), 98.1% of 
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whom are Consenting Stakeholders that have already agreed through the RSA to grant the Third-Party Releases. 
See Cromer Declaration ¶ 38; see also Kjontvedt Declaration ¶ 11.9 The Plan defines a "Releasing Party" as:

(a) the Debtors and their Estates; (b) the Reorganized Debtors; (c) each DIP Secured Party; (d) each 
Consenting Senior Secured Noteholder; (e) each Consenting Convertible Noteholder; (f) each Prepetition 
Agent/Trustee; (g) each RCF Secured Party; (h) each Backstop Commitment Party; (i) each Holder of a Claim 
entitled to vote to accept or reject the Plan that does not affirmatively elect to "opt out" of being a Releasing 
Party by checking the appropriate box on such Holder's timely and properly submitted Ballot to indicate that 
such Holder elects to opt out of the Plan's release provisions; (j) each Holder of a Claim or Interest in a 
Nonvoting Class (with the exception of Holders of Existing Interests) that does not affirmatively elect to "opt 
out" of being a Releasing Party by checking the appropriate box on such Holder's timely and properly 
submitted Opt-Out Form to indicate that [*17]  such Holder elects to opt out of the Plan's release provisions; 
and (k) with respect to each of the foregoing Entities in clauses (a) through (j), such Entities' Related Parties; 
provided, that, for the avoidance of doubt, any opt-out election made by a Consenting Stakeholder (that has not 
terminated the Restructuring Support Agreement as to itself and remains a party thereto) in any capacity shall 
be void ab initio.

Plan Art. I.A.169 (emphasis added).

Under the procedures put in place by the Debtors, the Third-Party Releases apply to the affected creditors unless 
they elect not to consent (i.e., opt out) of the Third-Party Releases by submitting a form or ballot with a checked opt-
out box, or by objecting to the Third-Party Releases. See Cromer Declaration ¶ 38; Kjontvedt Declaration ¶ 11. 
Specifically, creditors that were eligible to vote on the Plan could opt out of the Third-Party Releases by checking a 
separate box on a timely and properly submitted ballot. See Motion of the Debtors for Entry of Orders (I) Approving 
the Disclosure Statement on an Interim and Final Basis, (II) Scheduling a Combined Hearing for Final Approval of 
the Disclosure Statement and Confirmation of the [*18]  Plan, (III) Establishing Certain Dates and Deadlines in 
Connection with the Solicitation and Confirmation of the Plan, (IV) Approving the Forms of Ballots, Solicitation 
Package, and Notices, (V) Approving the Solicitation and Tabulation Procedures, (VI) Approving the Equity Rights 
Offering Procedures and Related Materials, and (VII) Authorizing the Debtors to (A) Assume and Perform Under the 
Backstop Commitment Agreement and (B) Pay the Backstop Obligations ¶ 18 n.9 [ECF No. 115] (the "Disclosure 
Statement Motion"); Kjontvedt Declaration ¶ 11. To the extent creditors were deemed to accept and were therefore 
ineligible to vote on the Plan, they could opt out by checking a box on a timely and properly submitted opt-out form 
(the "Opt-Out Form") that had been provided to them or by opting out using an online portal on the Case 
Information Website maintained by Epiq Corporate Restructuring, LLC ("Epiq"), the Debtors' claims and noticing 
agent. See id. All creditors, whether eligible to vote or not, could also opt out of the Third-Party Releases by timely 
and properly filing an objection to the Third-Party Releases. See id.

Under the Plan, therefore, a creditor is deemed to have consented [*19]  to the Third-Party Releases if the creditor 
(i) timely and properly voted to accept or reject the Plan but did not check the opt-out box on their ballot, (ii) 
abstained from voting on the Plan and did not check the opt-out box on a timely and properly submitted ballot, (iii) 
failed to timely and property submit an Opt-Out Form with the opt-out box checked, or (iv) failed to timely and 
properly file an objection. See Disclosure Statement Motion ¶ 18 n.9.

Information regarding the Third-Party Releases and instructions on the procedures to opt out of them were featured 
prominently in the Plan and Disclosure Statement.10 See Plan Art. VIII.F; Disclosure Statement Art. I.C, I.D, I.F. This 

9 Classes 8 and 9 are composed of intercompany claims and interests. See Plan Art. III.A.8; Plan Art. III.A.9). Classes 7 and 10 
are specifically carved out of the definition of Releasing Party. See Plan Art. III.A.7.b ("Notwithstanding anything to the contrary 
herein, no Holder of a Class 7 Section 510(b) Claim (in its capacity as such) shall be a Releasing Party, Released Party, or 
Exculpated Party."); Plan Art. III.A.10.b ("Notwithstanding anything to the contrary herein, no Holder of a Class 10 Existing 
Interest (in its capacity as such) shall be a Releasing Party, Released Party, or Exculpated Party.").

10 HN2[ ] Bankruptcy Rule 3016(c) provides that "[i]f the plan provides for an injunction against conduct not otherwise enjoined 
by the Code, the plan and disclosure statement must . . . describe in specific and conspicuous language (bold, italic, or 
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information also appeared on the ballots, the Unimpaired Claims Notice (as defined below), and the Combined 
Hearing Notice (as defined below).11 See generally Combined Hearing Notice; Master Ballot (Class 4); Beneficial 
Ballot (Class 4); Master Ballot (Class 5); Beneficial Ballot (Class 5); Unimpaired Claims Notice.

Creditors in the impaired voting classes were sent an appropriate ballot for their class. See Disclosure Statement 
Motion ¶ 30; Disclosure Statement Order ¶ 20. These ballots included [*20]  information regarding the Third-Party 
Releases, instructions on opting out of the Third-Party Releases, and a box to check in order to opt out of the Third-
Party Releases.

A Notice of Unimpaired Status (the "Unimpaired Claims Notice"), was sent to creditors in the classes that were 
designated as unimpaired. See Disclosure Statement Motion ¶ 33; Disclosure Statement Order ¶ 21. The 
Unimpaired Claims Notice included information regarding the Third-Party Releases, instructions on opting out of the 
Third-Party Releases, and an "Opt-Out Form" with a box to check in order to opt out of the Third-Party Releases.

The deadline to opt out of the Third-Party Releases was January 21, 2025 at 5:00 p.m. See Kjontvedt Declaration ¶ 
11. As of the deadline, 190 opt-out elections were received, five of which were received on paper versions of the 
Opt-Out Form, 166 of which were submitted through the online portal on the Case Information Website maintained 
by Epiq, and nineteen of which were received on ballots from voting creditors. See id. ¶ 12; see also Supplemental 
Declaration of Stephenie Kjontvedt of Epiq Corporate Restructuring, LLC Regarding the Solicitation and Tabulation 
of Ballots Cast on the [*21]  Joint Chapter 11 Plan of Reorganization of Spirit Airlines, Inc. and Its Debtor Affiliates ¶ 
5 [ECF No. 503] (the "Kjontvedt Supplemental Declaration").

III. The Request for Confirmation and Objections

All objections and reservations of rights with respect to final approval of the Disclosure Statement and confirmation 
of the Plan have been resolved, except for the objections of the SEC and the UST.12 The Objectors' opposition to 
confirmation raises one central question: whether the Third-Party Releases are consensual and appropriate. The 
UST argues that the opt-out mechanism contained in the Plan results in imposition of the Third-Party Releases 
without first obtaining the affirmative consent of the parties through an opt-in ballot and thus is in violation of the 
Supreme Court's ruling in Purdue Pharma, 603 U.S. 204 (barring imposition of nonconsensual third-party releases 
in Chapter 11 bankruptcy case). The SEC focuses more narrowly on the classes of noteholders entitled to vote 
under the Plan, arguing that the failure to return a ballot that opts out of the Third-Party Releases is insufficient 
evidence of consent. The Debtors counter that the Third-Party Releases are consensual and that the opt-out 
mechanism is [*22]  an adequate manifestation of consent in the circumstances of the Debtors' cases.

DISCUSSION

underlined text) all acts to be enjoined and . . . identify the entities that would be subject to the injunction." Fed. R. Bankr. P. 
3016(c); see also Fed. R. Bankr. P. 2002(c) (requiring notices to contain similar disclosures).

11 The Disclosure Statement, the Plan, the ballots, the Unimpaired Claims Notice, and a notice of the combined hearing on final 
approval of the Disclosure Statement and confirmation of the Plan (the "Combined Hearing Notice") all informed the creditors of 
the Third-Party Releases and the opportunity and procedures to opt out. See Plan Art. VIII.F; Disclosure Statement Art. I.C, I.D, 
I.F; Combined Hearing Notice at 1 n.2, 4; Master Ballot (Class 4) at 2, 5, 9, 11; Beneficial Ballot (Class 4) at 2-5, 8-9; Master 
Ballot (Class 5) at 2, 5, 9, 11; Beneficial Ballot (Class 5) at 2-5, 8-9; Unimpaired Claims Notice at 1 n.2, 3-5.

A copy of the Master Ballot for Class 4 is attached as Exhibit B-1 to the Disclosure Statement Order; a copy of the Beneficial 
Ballot for Class 4 is attached as Exhibit B-2 to the Disclosure Statement Order; a copy of the Master Ballot for Class 5 is 
attached as Exhibit B-3 to the Disclosure Statement Order; and a copy of the Beneficial Ballot for Class 5 is attached as Exhibit 
B-4 to the Disclosure Statement Order. A copy of the Combined Hearing Notice is attached at Exhibit A to the Disclosure 
Statement Order. A copy of the Unimpaired Claims Notice is attached as Exhibit C-1 to the Disclosure Statement Order.

12 See supra n.4.
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I. Legal Standard

HN3[ ] In Purdue Pharma, the Supreme Court held that the Bankruptcy Code does not authorize nonconsensual 
third-party releases in Chapter 11 plans of reorganization, meaning the nonconsensual release of a creditor's claim 
against a non-debtor. See Purdue Pharma, 603 U.S. at 227 ("Confining ourselves to the question presented, we 
hold only that the bankruptcy code does not authorize a release and injunction that, as a part of a plan of 
reorganization under Chapter 11, effectively seeks to discharge claims against a nondebtor without the consent of 
affected claimants.").

While holding that nonconsensual third-party releases are not permissible, the Supreme Court in Purdue Pharma 
made it clear that consensual third-party releases were not the subject of its decision. As the Supreme Court 
explained, "[n]othing in what we have said should be construed to call into question consensual third-party releases 
offered in connection with a bankruptcy reorganization plan; those sorts of releases pose different questions and 
may rest on different legal grounds than the nonconsensual releases at issue here." Id. at 226 (citing In re Specialty 
Equip. Cos., 3 F.3d 1043, 1047 (7th Cir. 1993)). Not surprisingly then, the [*23]  Supreme Court in Purdue Pharma 
expressly declined to discuss how parties may manifest their consent to third-party releases. See id. ("Nor do we 
have occasion today to express a view on what qualifies as a consensual release . . ."); see also In re Roman Cath. 
Diocese of Syracuse, 2024 Bankr. LEXIS 2807, at *5 (Bankr. N.D.N.Y. Nov. 14, 2024) ("Contention now lies in the 
method by which consent may be obtained, as the Supreme Court in Purdue Pharma specifically declined to define 
methods by which consent is achieved ....").

Turning then to an issue not decided by Purdue Pharma, the Court first looks to the larger context for the Third-
Party Releases contained in this Plan. HN4[ ] A Chapter 11 plan is

the crucible by which the parties' claims and rights in property dealt with by the plan are transformed and 
governed post-confirmation—a 'super-contract'—not because it is signed by all the parties with claims against 
the debtor and holders of interests affected by the plan who participated in the case, but because of applicable 
provisions of the Bankruptcy Code and principles of res judicata.

Lawski v. Frontier Ins. Grp., LLC (In re Frontier Ins. Grp., Inc.), 585 B.R. 685, 693 (Bankr. S.D.N.Y. 2018). These 
applicable provisions of the Bankruptcy Code include Sections 1123 and 1124. HN5[ ] Generally speaking, 
Section 1123 of the Bankruptcy Code lists the required contents for a proposed reorganization plan in Chapter 11 
bankruptcy, including both mandatory provisions (Section 1123(a)) and discretionary provisions [*24]  (Section 
1123(b)). See 11 U.S.C. § 1123(a), (b). Section 1124 defines the concept of "impairment" of claims or interests 
while also making clear that both secured and unsecured claims may be impaired in a case under Title 11. See 11 
U.S.C. § 1124.

HN6[ ] Of particular interest here, Section 1123 specifically contemplates that "a plan shall . . . provide the same 
treatment for each claim or interest of a particular class, unless the holder of a particular claim or interest agrees to 
a less favorable treatment of such particular claim or interest ...." 11 U.S.C. § 1123(a)(4) (emphasis added). It is 
well established that consenting to a less favorable treatment under Section 1123(a)(4) of the Bankruptcy Code 
does not make that party "impaired" under Section 1124(1) of the Code. See, e.g., In re Hanish, LLC, 570 B.R. 4, 
20 (Bankr. D.N.H. 2017) ("[A]n agreement to less favorable treatment under 11 U.S.C. § 1123(a)(4) does not create 
an impairment, it removes one."); see also In re Dow Corning Corp., 244 B.R. 634, 669 (Bankr. E.D. Mich. 1999), 
aff'd, 255 B.R. 445 (E.D. Mich. 2000), aff'd on remand, 280 F.3d 648 (6th Cir. 2002) ("Section 1123(a)(4) was 
satisfied when the creditor agreed to a settlement providing it less favorable treatment than treatment provided to 
other members of its class.") (citing and summarizing In re Texaco Inc., 84 B.R. 893, 905 (Bankr. S.D.N.Y. 1988)); 
In re Quigley Co., 377 B.R. 110, 118 (Bankr. S.D.N.Y. 2007) ("Agreeing to settle . . . would permit a claimant to be 
treated differently ....This treatment is allowed under 1123(a)(4).") (citation omitted); Del. Trust Co. v. Energy Future 
Intermediate Holdings, LLC (In re Energy Future Holding Corp.), 527 B.R. 157, 168 (D. Del. 2015), aff'd sub nom., 
Energy Future Holdings Corp. v. Del. Trust Co., 648 F. App'x 277 (3d Cir. 2016) ("[C]ourts have interpreted the 
same treatment requirement to mean that all claimants in [*25]  a class must have the same opportunity for 
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recovery.") (citing In re W.R. Grace & Co., 729 F.3d 311, 327 (3d Cir. 2013)). In sum, the Bankruptcy Code 
contemplates the possibility of a creditor consenting to specific treatment that is less than the creditor's full legal 
and equitable rights, with such agreed upon treatment not constituting impairment.

The Bankruptcy Code does not define what it means to "agree" under Section 1123(a)(4). This is not surprising. 
Statutes such as the Bankruptcy Code often use undefined terms that have generally understood meanings. See 
Robert E. Gerber, U.S.B.J. (ret.), Yes, There Very Much is a Common Law of Bankruptcy. Why Not Give It The 
Recognition It Deserves? at 3-4 (Oct. 24, 2024) (unpublished manuscript used in connection with 7th Annual 
Connecticut Bankruptcy Conference) (noting that the Bankruptcy Code repeatedly employs terms and expressions 
that are exceedingly general, such as "for cause," "appropriate," and "fair and equitable"). HN7[ ] Where a term is 
not defined in the Bankruptcy Code, "we look to the ordinary meaning of the term." Ransom v. FIA Card Servs., 
N.A., 562 U.S. 61, 69, 131 S. Ct. 716, 178 L. Ed. 2d 603 (2011); see U.S. v. Little Lake Misere Land Co., 412 U.S. 
580, 593, 93 S. Ct. 2389, 37 L. Ed. 2d 187 (1973) (stating that it is a "basic responsibility" of federal courts to fill the 
interstices of congressional legislation); see also Ford Motor Credit Co. v. Milhollin, 444 U.S. 555, 565, 100 S. Ct. 
790, 63 L. Ed. 2d 22 (1980) ("It is [] commonplace that courts will further legislative goals by filling the interstitial 
silences within a statute or a regulation."); Ingram Micro, Inc. v. Airoute Cargo Express, Inc., 154 F. Supp. 2d 834, 
839 (S.D.N.Y. 2001) ("[F]ederal [*26]  common law is properly applied where the particular facts of a case may fall 
outside the literal coverage of a federal statute, but the use of common law will fill gaps in the congressional 
statutory pattern.") (citing Little Lake Misere, 412 U.S. at 593). The verb "agree" is a general term that calls out for 
such an interpretive exercise here. As a transitive verb, it is generally understood to mean either "to concur in 
(something, such as an opinion)" or "to consent to as a course of action." See MERRIAM WEBSTER DICTIONARY, 
https://www.merriam-webster.com/dictionary/agree (last visited Feb. 27, 2025).

HN8[ ] Given this statutory framework, consensual third-party releases have been permitted in the Second Circuit. 
See Deutsche Bank AG v. Metromedia Fiber Network, Inc. (In re Metromedia Fiber Network, Inc.), 416 F.3d 136, 
142 (2d Cir. 2005) ("Nondebtor releases may also be tolerated if the affected creditors consent.") (citing In re 
Specialty Equip., 3 F.3d at 1047)); see also In re LATAM Airlines Grp. S.A., 2022 Bankr. LEXIS 1725, at *144 
(Bankr. S.D.N.Y. Jun. 18, 2022) ("It is well settled that, as a general proposition, creditors may consent to third-
party releases.") (collecting cases); In re Avianca Holdings S.A., 632 B.R. 124, 133 (Bankr. S.D.N.Y. 2021) ("If third-
party releases are consensual . . . 'courts generally approve them unless they are truly overreaching on their face.'") 
(quoting In re MPM Silicones, LLC, 2014 Bankr. LEXIS 3926, at *32 (Bankr. S.D.N.Y. Sept. 9, 2014)).

Against this background, we return to the central question: What does consent look like? In addressing this 
question, this Court does not write on [*27]  a blank slate but instead looks to the existing case law in this District 
and Circuit. See In re Roman Cath. Diocese of Syracuse, 2024 Bankr. LEXIS 2807, at *6 ("In the absence of 
Supreme Court guidance, this Court looks to Second Circuit case law to determine the method by which consent 
may be established and whether silence or inaction can be deemed consent."). HN9[ ] Courts have been 
presented with two choices for showing consent: an opt-out and an opt-in. An opt-out provides that a third-party 
release will be effective as to each party who is sent a ballot or opt-out form that clearly explains that the ballot or 
opt-out form must be returned and the opt-out box checked if the party elects not to approve the third-party release. 
See In re Avianca Holdings, 632 B.R. at 137. An opt-in provides that no party (even a party voting in favor of the 
proposed plan) would be deemed to have granted a third-party release unless that party elected to submit a form 
that opted into a release, with that election being separate from that party's vote with respect to the plan. See In re 
Chassix Holdings, Inc., 533 B.R. 64, 77 (Bankr. S.D.N.Y. 2015).

II. Analysis of the Third-Party Releases Here

A. The Authority in This District

The Objectors' view is that an opt-in mechanism is the only permissible way to manifest consent and that an opt-out 
is never appropriate. See, e.g., UST [*28]  Objection at 1, 19 n.6. But this is not the view expressed by the majority 
of judges in this District. HN10[ ] Decisions in this District generally permit use of an opt-out mechanism if the 
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affected parties receive clear and prominent notice and explanation of the releases and are provided an opportunity 
to decline to grant them. In assessing the permissibility of an opt-out, courts also look to the circumstances of each 
case to determine whether consent exists.

In Avianca Holdings, for example, the court found an opt-out provision for a release to be "permissible provided that 
a clear and prominent explanation of the procedure is given[,]" consistent with federal bankruptcy cases in the 
Bankruptcy Court for the Southern District of New York and elsewhere. In re Avianca Holdings, 632 B.R. at 137. 
The court reasoned that the failure to opt out of releases would manifest consent to the releases where the ballot 
clearly explained the opt-out procedure and put affected parties on notice that their rights would be affected. See id. 
The Avianca court approvingly cited to another decision from the Southern District of New York, In re Cumulus 
Media Inc., Case No. 17-13381 (SCC) (Bankr. S.D.N.Y. 2018). In Cumulus Media, the court stated: "Inaction is 
action under appropriate circumstances. When someone is clearly and squarely told [*29]  if you fail to act your 
rights will be affected, that person is then given information that puts them on notice that they need to do something 
or else. That's not a trap." In re Cumulus Media Inc., Case No. 17-13381 (SCC), Hr'g Tr. 27:7-11 (Bankr. S.D.N.Y. 
Feb. 1, 2018) [ECF No. 434]. Thus, the Avianca court concluded that "[i]f a creditor with a right to vote is sent a 
ballot that clearly explains that the ballot must be returned and the opt-out box checked if the creditor elects not to 
approve the third-party release, the release is effective as to that creditor." In re Avianca Holdings, 632 B.R. at 
138.13 In reaching its decision, the Avianca court also noted that the opt-out structure was consistent with the 
Supreme Court's authority on consent in the context of class action releases. See id. at 137 (noting the Supreme 
Court's approval of an opt-out structure where the plaintiff received notice and an opportunity to be heard, with such 
notice "reasonably calculated . . . to apprise interested parties of the pendency of the action and the afford them an 
opportunity to present their objections.") (quoting Phillips Petro. Co. v. Shutts, 472 U.S. 797, 812, 105 S. Ct. 2965, 
86 L. Ed. 2d 628 (1985)). Applying all these principles, the Avianca court approved opt-out releases of (i) creditors 
who voted to accept the plan, (ii) unimpaired creditors and interest holders who had the opportunity to, but did not, 
opt out of the releases, and (iii) [*30]  creditors who voted to reject the plan or abstained from voting and did not opt 
out of the releases. See In re Avianca Holdings, 632 B.R. at 133.14

Adopting the rationale in Avianca, the court in LATAM Airlines approved an opt-out structure because it was clearly 
and prominently noticed and explained. See In re LATAM Airlines Grp., 2022 Bankr. LEXIS 1725, at *146-47 (citing 
In re Avianca Holdings, 632 B.R. at 137). The LATAM court noted that "courts in this district routinely approve opt 
out release language in cases in which creditors and interest holders have been provided with a 'clear and 
prominent explanation of the [opt-out] procedure.'" Id. at *146 (citations omitted). In that case, the debtors had (i) 
included a discussion of the releases in the disclosure statement, (ii) included the full text, in bold typeface, of the 
releases, an explanation of the consequences of not opting out, and instructions for opting out in the notices of non-
voting status and ballots, and (iii) offered multiple ways for a party to effect its opt-out. See id. at *147-49. 
Accordingly, the LATAM court found consent to the third-party releases by holders of claims and equity interests 
who (i) voted to accept the plan, (ii) rejected or abstained from voting on the plan and failed to opt out, and (iii) were 
presumed to accept the plan [*31]  and failed to opt out. See id. at *143.

13 Cf. Wellness Int'l Network, Ltd. v. Sharif, 575 U.S. 665, 683-84, 135 S. Ct. 1932, 191 L. Ed. 2d 911 (2015) HN11[ ] ("Nothing 
in the Constitution requires that consent to adjudication by a bankruptcy court be express. Nor does the relevant statute, 28 
U.S.C. § 157, mandate express consent; it states only that a bankruptcy court must obtain 'the consent'—consent simpliciter—'of 
all parties to the proceeding' before hearing and determining a non-core claim. § 157(c)(2).")).

14 Notably, the court in Avianca was not called upon to assess the validity of proposed release for non-voting creditors deemed 
to accept or reject the plan who were not given the right to opt out; the debtors in Avianca amended the plan to add an opt-out 
as to the release for creditors who were deemed to accept the plan and dropped the request for a release entirely as to those 
creditors deemed to reject the plan. In re Avianca Holdings, 632 B.R. at 133. Like Avianca, this Court is not being asked to 
approve a release for those creditors who are deemed to reject the Plan, which consists of equity holders whose interests are 
being eliminated. For the reasons explained below, such a request would raise additional concerns beyond those present here.
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Other decisions in this District have analyzed a variety of other circumstances—beyond the clarity and prominence 
of the language used for the release—in assessing the propriety of an opt-out mechanism, including:

• the circumstances of the proposed releasing parties in the bankruptcy case, including whether these creditors 
have any economic disincentive to follow the bankruptcy case, see In re SunEdison, Inc., 576 B.R. 453, 461 
(Bankr. S.D.N.Y. 2017); In re Chassix, 533 B.R. 64, 79 (Bankr. S.D.N.Y. 2015); see also In re Emerge Energy 
Servs. LP, 2019 Bankr. LEXIS 3717, 2019 WL 7634308, at *18 (Bankr. D. Del. Dec. 5, 2019);

• the procedural history of the bankruptcy case and whether the requested release has been clearly and 
consistently presented to the affected creditors, see, e.g., In re LATAM Airlines Grp., 2022 Bankr. LEXIS 1725, 
at *147; see also In re Washington Mut., Inc., 442 B.R. 314, 352-53 (Bankr. D. Del. 2011); and

• general principles of contract law, see In re SunEdison, Inc., 576 B.R. at 458 (explaining that courts look to 
general principles of contract law embodied in the Restatement of Contracts in deciding whether a creditor 
consents to a third-party release).

Numerous judges in this District have utilized these principles to approve opt-out releases in a variety of cases 
when appropriate given the facts and circumstances of each case. See, e.g., In re Stearns Holdings, LLC, 607 B.R. 
781, 788 (Bankr. S.D.N.Y. 2019) ("[A]ffected parties were on clear notice of the Third-Party Releases, including the 
option to opt out of the Third-Party Releases, rendering such releases consensual, [*32]  as this Court has held in 
prior cases involving similar facts and circumstances.") (Judge Shelley C. Chapman); In re Ditech Holding Corp., 
606 B.R. 544, 630 (Bankr. S.D.N.Y. 2019) (approving third-party consensual release with opt-out) (Judge James L. 
Garrity); In re Reader's Dig. Ass'n, Inc., 2010 Bankr. LEXIS 5550, 2010 WL 11822562, at *11 (Bankr. S.D.N.Y. July 
19, 2010) (approving third-party releases because releasing parties were given "notice and opportunity for hearing 
and opt out") (Judge Robert D. Drain); In re Automotores Gildemeister SPA, Case No. 21-10685 (LGB), Hr'g Tr. 
89:12-91:17 (Bankr. S.D.N.Y. May 27, 2021) [ECF No. 156] (holding at confirmation hearing that creditors 
manifested consent to releases when provided with notice of releases and an opt-out form) (Judge Lisa G. 
Beckerman); In re MatlinPatterson Glob. Opportunities Partners II LP, Case No. 21-11255 (DSJ), Hr'g Tr. 63:22-
64:11 (Bankr. S.D.N.Y. Apr. 27, 2023) [ECF No. 888] (noting at disclosure statement hearing that opt-out 
mechanisms are regularly approved so long as the affected parties are given robust, clear, and adequate notice) 
(Judge David S. Jones).15

15 See also In re Endo Int'l PLC, Case No. 22-22549 (JLG) (Bankr. S.D.N.Y. Mar. 22, 2024) [ECF No. 3960] (approving use of 
opt-out mechanism); In re Celsius Network LLC, 655 B.R. 301 (Bankr. S.D.N.Y. 2023) [ECF No. 3972] (same); In re PacificCo 
Inc., Case No. 23-10470 (PB) (Bankr. S.D.N.Y. Apr. 28, 2023) [ECF No. 157] (approving opt-out mechanism in which voting 
creditors were provided ample notice and opportunity to opt out); In re Revlon, Inc., Case No. 22-10760 (DSJ) (Bankr. S.D.N.Y. 
Apr. 3, 2023) [ECF No. 1746] (same); In re Lumileds Holding B.V., Case No. 22-11155 (LGB) (Bankr. S.D.N.Y. Oct. 14, 2022) 
[ECF No. 204] (approving opt-out release); In re China Fisheries Grp. Ltd., Case No. 16-11895 (JLG) (Bankr. S.D.N.Y. Feb. 24, 
2022) [ECF No. 2978] (same); In re Times Square JV LLC, Case No. 22-11715 (JPM), 648 B.R. 277 [ECF No. 260] (same); In re 
Century 21 Dep't Stores, Case No. 20-12097 (SCC) (Bankr. S.D.N.Y. Apr. 26, 2021) [ECF No. 883] (approving opt out 
mechanism in which voting and non-voting creditors were provided ample notice and opportunity to opt out); In re Centric Brands 
Inc., Case No. 20-22637 (SHL) (Bankr. S.D.N.Y. Sept. 21, 2020) [ECF No. 657] (approving opt-out mechanism for non-voting 
classes deemed to accept the plan and voting classes in which the RSA parties' claims resided); In re New Cotai Holdings, LLC, 
Case No. 19-22911 (RDD) (Bankr. S.D.N.Y. Aug. 27, 2020) [ECF No. 509] (approving use of opt-out mechanism for consensual 
release); In re Barneys New York, Inc., Case No. 19-36300 (CGM) (Bankr. S.D.N.Y. Feb. 5, 2020) [ECF No. 789] (same); In re 
Nine W. Holdings, Inc., Case No. 18-10947 (SCC) (Bankr. S.D.N.Y. Feb. 27, 2019) [ECF No. 1308] (same); In re Cenveo, Inc., 
Case No. 18-22178 (RDD) (Bankr. S.D.N.Y. Aug. 21, 2018) [ECF No. 685] (same); In re Old Mkt. Grp. Holdings Corp., Case No. 
20-10161 (JLG) (Bankr. S.D.N.Y. Oct. 5, 2020) [ECF No. 806] (same); In re 4Kids Ent., Inc., Case No. 11-11607 (SCC) (Bankr. 
S.D.N.Y. Dec. 13, 2012) [ECF No. 1036] (approving opt-out mechanism because releasing parties were given "due and 
adequate notice"); In re Mesa Air Grp., Inc., 2011 Bankr. LEXIS 189, 2011 WL 182450 (Bankr. S.D.N.Y. Jan. 20, 2011) (same); 
In re Almatis B.V., Case No. 10-12308 (MG), 2010 Bankr. LEXIS 6377 [ECF No. 444] (same).
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After the Purdue Pharma decision, several courts in the Second Circuit have analyzed the question of consent in 
the context of a release. In one case, the Bankruptcy Court for the Northern District of New York relied on pre-
Purdue Pharma precedent to allow creditors to manifest consent via an opt-out procedure. See In re Roman Cath. 
Diocese of Syracuse, 2024 Bankr. LEXIS 2807, at *8. In the Diocese of Syracuse case, the proposed ballots 
contained an optional form allowing sexual abuse survivors to opt out of third-party releases; if a survivor [*33]  did 
not check the opt-out box or return a ballot, the survivor was deemed to consent to the releases. See id. at *6. 
Recognizing that "there is no hard and fast rule on when [releases] would be appropriate" the court stated that 
releases "should be addressed on a case-by-case basis given the particular circumstances, just like any other plan 
provision[,]" with adequate notice and satisfaction of due process requirements remaining part of that analysis. Id. 
at *7-8, *15. The Diocese of Syracuse court also factored in "additional considerations unique to [that] case that 
support allowing an opt-out ballot," such as (i) counsels' representation of creditors and active involvement in the 
case, (ii) $50 million in additional consideration from the released parties provided in exchange for the releases, 
which resulted in meaningful recoveries to creditors; and (iii) the risk that using an opt-in procedure would cause the 
released parties to withdraw their contribution.16 Id. at *12-15. After reviewing the applicable case law, the court in 
the Diocese of Syracuse case ultimately found "the reasoning provided in the LATAM and Avianca cases [to be] 
persuasive in allowing the opt-out procedure."17 Id. at *8.

But in another case, the Bankruptcy Court for the Western District of New York held that "the mere ability to opt out 
of a release is insufficient to establish [] consent." In re Tonawanda Coke Corp., 662 B.R. 220, 223 (Bankr. 
W.D.N.Y. 2024). In that case, under the proposed plan, unsecured creditors and tort victims would be deemed to 
grant third-party releases unless they opted out. See id. at 221. The court noted that the plan proposed the same 
distribution, regardless of whether a creditor opted out, and no additional consideration was provided in exchange 
for the third-party releases. See id. at 222. The Tonawanda court reasoned that "any proposal for a non-debtor 
release is an ancillary offer that becomes a contract upon acceptance and consent" governed by state law (in 
that [*35]  case, New York law) and went on to find that a "creditor must affirmatively sign a writing under which it 
expressly agrees to discharge the non-debtor parties." Id. at 222-23. HN12[ ] As a result, "[a]bsent a writing 
expressly agreeing to a release of non-debtors, creditors have not given consent" to the third-party releases. Id. at 
223.

Given the weight of the authority in this Circuit, the Court concludes that the proposed Third-Party Releases here 
are consensual—and the proposed opt-out mechanism permissible—for several reasons. First, the Third-Party 
Releases here are clearly worded and prominently presented in all of the Plan materials, including the ballots and 
the Opt-Out Form itself. As such, the opt-out mechanism here is reasonably calculated to appraise interested 
parties of their rights in these bankruptcy cases. See In re Avianca Holdings, 632 B.R. at 137. Indeed, no party—
including the Objectors—has argued that the language and presentation here was anything other than clear and 
fulsome. See Hr'g Tr at 52:9-11 ("[N]either the U.S. Trustee nor the SEC objected to the solicitation materials 
approved by this Court ...."); id. at 85:17-24 ("[T]his Court [received] no objection [to] the material that [] advised 

16 The Diocese of Syracuse case had additional complicating factors. Approximately 25% of survivors were expected not to vote 
on the plan due to their trauma. See In re Roman Cath. Diocese of Syracuse, 2024 Bankr. LEXIS 2807, at *14-15. Given that 
prediction, even if all voting creditors voted for the plan, the released parties would still be exposed to 25% of the abuse claims, 
which could have caused the released parties to withdraw their contribution, cut proposed distributions in half, and possibly 
caused the debtor to withdraw its plan. See id. at *15.

17 While the Diocese of Syracuse [*34]  court approved the opt-out mechanism, it did not approve the proposed form of the 
solicitation procedures and ballots, and instead required the debtor to modify the forms to provide creditors with sufficient, clear 
notice of the opt-out releases. See generally In re Roman Cath. Diocese of Syracuse, 2024 Bankr. LEXIS 2807, at *16-22. The 
court later approved, among other things, the form of the ballots. See Order (I) Approving Disclosure Statement; (II) Approving 
Solicitation Packages and Distribution Procedures; (III) Approving the Forms of Ballots and Establishing Procedures for Voting 
on Fifth Amended Joint Plan and Consenting to Third Party Releases; (IV) Approving the Form, Manner, and Scope of 
Confirmation Notices; (V) Establishing Certain Deadlines in Connection with Approval of the Disclosure Statement and 
Confirmation of Fifth Amended Joint Plan; and (VI) Granting Related Relief, In re Roman Cath. Diocese of Syracuse, Case No. 
20-30663 (WAK), 2024 Bankr. LEXIS 325 [ECF No. 2398].
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creditors multiple times [to opt [*36]  out of the releases in order to preserve any included claims], including in bold 
and all caps."); id. at 88:11 ("The Court approved the materials, they were clear ....") (Feb. 13, 2025).18 Second, the 
history of these cases as to the proposed release has been clear and consistent. The Third-Party Releases have 
been consistently part of the proposed Plan here since the very beginning of the bankruptcy, and there have been 
no changes to the proposed releases that might serve to confuse any party. See Cromer Declaration ¶ 38 
(explaining that the instructions for opting out were featured "prominently, conspicuously, and in plain English on 
the Ballots, Unimpaired Claims Notice, and Combined Hearing Notice[,]" all of which were publicly filed on 
November 26, 2024 as part of the Disclosure Statement Motion at ECF No. 115); see also Hr'g Tr. 63:8-11 (Feb. 
13, 2025) ("We filed a plan on the first day of the cases that had this [opt out] mechanic in Technicolor for all to see. 
We gave full notice to everybody. Nothing ever changed."); cf. In re Washington Mut., Inc., 442 B.R. 314, 345, 352-
53 (Bankr. D. Del. 2011) (noting that the releases were modified just before confirmation). Third, these cases are 
not a situation where the affected parties have little or no economic [*37]  incentive to pay attention to the 
bankruptcy, such as where a creditor is receiving no recovery or a de minimus one. Since the beginning, the 
proposed releasing parties here have all been promised a full or substantial recovery and have had every incentive 
to follow the case to see if the promised recoveries come to fruition. Those recoveries are based upon the 
agreement struck by the Debtors with the Consenting Stakeholders and that agreement is embodied in the Plan, 
which includes the proposed Third-Party Releases. See Cromer Declaration ¶ 38 (noting that unimpaired classes' 
recovery is in large part due to the proposed equitization of debt and the DIP and equity financing being provided by 
the Consenting Stakeholders). The only impaired creditors here are those parties who are subject to the RSA, 
which has overwhelming support. See id. (explaining that 98.1% of holders in the impaired voting classes already 
agreed in, and are bound by, the RSA to grant the releases); Debtors' Reply in Further Support of Final Approval of 
the Disclosure Statement and Confirmation of the First Amended Joint Chapter 11 Plan of Reorganization of Spirit 
Airlines, Inc. and Its Debtor Affiliates ¶ 2 [ECF [*38]  No. 454] (the "Debtors' Reply") (noting only approximately 2% 
of Spirit's impaired creditors had not previously consented by contract to the releases in the RSA); Hr'g Tr. 49:14-15 
(Feb. 13, 2025) (explaining that "ninety-eight percent of all impaired creditors consented in writing by contract to the 
releases.").19

Several additional observations should be made in parsing these Third-Party Releases. Not all of the releasing 
parties have the same set of circumstances, making the Court's task here more nuanced than the blunderbuss 
approach advocated in the UST Objection. See generally UST Objection (arguing that an opt-in mechanism is the 
only appropriate way to manifest "express consent" for any and all the releasing parties, including even the parties 
who signed the RSA); see also Hr'g Tr. 109:24-25, 110:1-2, 133:13-16, 18-21 (Feb. 13, 2025) (UST arguing that the 
"clearest way to know that creditors have manifested the maximum amount of consent" is to provide an opt-in 
mechanism for all the parties, including those who signed onto the RSA). Ignoring the factual distinctions among the 
various classes of creditors here, the UST provided no justification in [*39]  its Objection or at oral argument for 
disregarding the clear consent manifested by the creditors who signed onto the RSA.20 In fact, the Court believes 

18 See also Hr'g Tr. at 116:16-25 (Feb. 13, 2025) (clarifying the UST's view that neither the specific language nor the specific opt-
out boxes are confusing); but see id. at 117:1-2 (expressing the UST's view, that the use of an opt-out, in and of itself, is 
confusing). Indeed, neither objection has suggested improvements to the language used in the notices sent to creditors.

19 Given the Court's conclusions, the Court rejects the UST's argument that unimpaired classes are not truly "unimpaired" 
because they are "forced to give a release" and are therefore giving away their rights to sue. See UST Objection at 19 n.6 
(arguing that "[c]reditors not allowed to vote [] cannot be unimpaired because they are bound by those releases."); see also SEC 
Objection ¶ 9 ("A critical implication of [the Supreme Court's decision in Purdue Pharma] is that a third-party release provision is 
not just another plan provision that can bind non-objecting creditors and equity holders under Section 1141(a).") (citing Purdue 
Pharma, 603 U.S. 204 at 218-19).

20 Section 5.03(b) of the RSA states that:

[E]ach Consenting Stakeholder agrees . . . that it shall . . . (i) to the extent it is permitted to elect whether to opt out of the 
releases set forth in the Plan, elect not to opt out of such releases and (ii) to the extent it is permitted to elect whether to opt in to 
the releases set forth in the Plan, elect to opt in to such releases, in each case by delivering its duly executed and completed 
ballot(s) indicating such election prior to the deadline for such delivery....
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that it is exceedingly easy to conclude that a party who signs a contract such as the RSA here has manifested its 
consent.21 As for parties who voted on the Plan but did not exercise the opt-out, those parties have manifested their 
intent by taking the affirmative act of voting on the Plan while declining to exercise the opt-out. See infra Section 
II.C.22 Given that the Plan consistently provides a uniform approach to the requested releases—an opt-out form for 
every class of affected creditors—the Court believes that a consistent and clear message has been sent to all 
parties about their rights. See, e.g., In re Cumulus Media Inc., Case No. 17-13381 (SCC), Hr'g Tr. 24:17-25:20, 
26:2-10, 27:6-11, 29:25-30:4 (Bankr. S.D.N.Y. Feb. 1, 2018) [ECF No. 434] (dispelling concerns when every holder 
of a claim or interest—whether entitled to vote or not—received an opt-out form that clearly indicated that one's 
rights would be affected if no action was taken). The message to creditors here appears to have been received. 
Some 190 opt-out ballots have [*40]  been returned, most of which were submitted using an online portal set up by 
the Debtors. See Hr'g Tr. 49:20-21, 89:23-24 (Feb. 13, 2025); Kjontvedt Supplemental Declaration ¶ 5. Indeed, the 
additional option of an online portal makes it easier for creditors to make their views known, a factor also favoring 
the Third-Party Releases.

The decision on the proposed Third-Party Releases is most difficult for non-voting parties: creditors who were 
deemed to accept the Plan (and thus did not have the right to vote) and those who chose not to vote on the Plan 
despite having that option. Courts have struggled the most with this circumstance and reached a variety of 
conclusions. But considering [*41]  all the circumstances here and the weight of the case law, the Court concludes 
that the opt-out procedure is appropriate for these creditors here. The Court bases its conclusion on the analysis 
above of the circumstances here, including a clear and prominent vehicle for opting out, the consistent presentation 
of the Third-Party Releases during the case, and the clear economic stake in these proceedings for all those 
affected creditors. The Court also notes the well-publicized nature of these bankruptcy cases as the seventh largest 
airline in the United States, and the fact that no concerns as to the Third-Party Releases were raised by the 
Committee, which represents all unsecured creditors (and thus all of the classes of creditors who are being asked 
to provide the Third-Party Releases). See In re Mallinckrodt PLC, 639 B.R. 837, 880 (Bankr. D. Del. 2022) 
(approving use of opt-out mechanism for a consensual release while noting that the case "generated significant 
public interest" and had been "frequently reported on");23 In re Clovis Oncology Inc., Case No. 22-11292 (JKS), Hr'g 
Tr. 11:23-16:16 (Bankr. D. Del. Jun. 9, 2023) [ECF No. 875] (approving opt-out mechanism for consensual release 

RSA § 5.03(b).

21 Notably, the SEC did not object to the releases for those parties who signed onto the RSA. See Hr'g Tr. 144:17-18 (Feb. 13, 
2025) ("So in our view, signing the RSA is sufficient manifestation of consent."); see also SEC Objection at 1 (objecting only to 
the release for the small number of creditors in Classes 4 and 5 who are not signatories to the RSA). After oral argument, the 
UST withdrew its objection to the Third-Party Releases for those parties who signed the RSA. See Letter of the UST, dated 
February 13, 2025 [ECF No. 488].

22 There is ample authority for the proposition that voting in favor of a plan that contains a third-party release provision 
constitutes consent to the release. See In re Chassix, 533 B.R. at 79 (collecting cases); In re SunEdison, Inc., 576 B.R. at 460; 
see also In re Smallhold, Inc., 665 B.R. 704, 710 (Bankr. D. Del. 2024). But the Court believes that it is preferable to offer 
creditors a separate and distinct opportunity to opt out of a third-party release contained in a plan regardless of how that creditor 
voted on the plan. See In re Tops Holding II Corp., Case No. 18-22279 (RDD), Hr'g Tr. 46:3-21, 73:14-74:1 (Bankr. S.D.N.Y. 
Nov. 8, 2018) [ECF No. 783] (favorably noting at the confirmation hearing that the opt-out mechanism was separate from a vote 
on the plan, thus allowing a creditor to support the plan while nonetheless still reserving its rights as to any proposed release of 
a claim against third parties).

23 See, e.g., Spirit Airlines [*42]  Files for Bankruptcy, CNN ONLINE (Nov. 11, 2024), 
https://www.cnn.com/2024/11/18/business/spirit-airlines-bankruptcy/index.html (last visited Feb. 27, 2025); Spirit Airlines Cuts 
200 Jobs Amidst Bankruptcy Scramble, CNN ONLINE (Jan. 16, 2025), https://www.cnn.com/2025/01/16/business/spirit-airlines-
cuts-200-jobs-bankruptcy/index.html (last visited Feb. 27, 2025).
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where, among other things, there was an official committee representing the interests of unsecured creditors who 
were being asked to provide a release).24

The Objectors rely on the Chassix decision to argue that an opt-out mechanism is not an appropriate way for 
creditors to manifest consent to a third-party release. In re Chassix, 533 B.R. 64. But to understand the significance 
of Chassix here, one needs to parse the specific circumstances of that case. As a threshold matter, the Chassix 
court concluded that creditors who voted to accept the plan were deemed to consent to the third-party releases in 
the plan. See id. at 79-80 (finding a vote in favor of the plan to be consent to the release in the plan absent 
evidence of coercion). While the Chassix court rejected the releases for creditors who voted to reject the plan or 
were deemed to reject the plan (and did not vote), it reached those conclusions based on the facts in that case. See 
id. at 80. Those circumstances included a small pro rata recovery in the cases, changes to the plan shortly before 
the voting deadline, and the widely publicized fact that other creditor groups had endorsed the proposed plan. See 
id. The Chassix court concluded that all these circumstances together "could easily have prompted an even higher 
than usual [*43]  degree of inattentiveness or inaction among affected creditors in these cases." Id. By contrast 
here, the circumstances are different: the affected creditors are receiving substantial recoveries (most full 
recoveries) based on the agreement struck before these cases were filed; creditors' treatment (including the 
proposed releases) has remained unchanged since the beginning of these cases so there is little prospect for 
confusion; and there is no publicity surrounding the case that would suggest a heightened degree of 
inattentiveness. See id. at 79 (noting that "circumstances may justify a different approach in different cases."). 
Indeed, the Plan here provides one measure of extra protection beyond that found in Chassix because the opt-out 
mechanism here allows creditors to withhold their consent to the releases even if they wish to vote in favor of the 
Plan. This is an important fact considering the likelihood of creditor support for the Plan given the substantial 
recovery here.25

The Objectors also rely on In re SunEdison, Inc., 576 B.R. 453. In SunEdison, the debtors proposed that third-party 
releases be granted by creditors who voted in favor of the plan or abstained from voting. Like Chassix, the 
SunEdison court was not troubled [*44]  by providing a release from creditors who voted in favor of the plan. See id. 
at 457-58 (noting that the plan provided for the release of holders of claims who voted in favor of the plan and citing 
cases holding the same). But the SunEdison court did not approve the proposed release for creditors who were 
entitled to vote on the plan but failed to do so. The SunEdison court found that the abstaining creditors did not 
manifest consent to the releases through their silence. See id. at 459 (analyzing three exceptions to the rule that 
silence does not constitute consent, including (1) the parties' ongoing course of conduct, (2) the offeree's 
acceptance of benefits, and (3) the offeror has given reason for the offeree to understand that silence constitutes 
acceptance and the offeree intends for its silence to equal acceptance). The court in SunEdison found that these 
exceptions did not apply and that other plausible inferences from the facts supported the opposite conclusion; these 
facts included the meager recovery available to the affected creditors and that a creditor might have refused to 
return the ballot if it supported the plan but did not want to give the release. Once again, however, the 
circumstances here are different. First, [*45]  the plan in SunEdison did not have an opt-out mechanism at all and 
so the only way to withhold consent was to vote against the plan. By contrast, the Debtors here have included an 
opt-out mechanism for all voting creditors regardless of whether they voted in favor of or against the Plan, thus 
allowing affected creditors to reflect their views separately on the Plan and on the Third-Party Releases. Second, 
the affected creditors here are all receiving a substantial recovery—with most being fully paid—thus removing any 

24 The Debtors take issue with the UST's contention that an opt-in procedure is clearer and more preferable than an opt-out in all 
circumstances; the Debtors argue that an opt-out mechanism can be a clearer procedure to assess consent in some 
circumstances. See Hr'g Tr. at 66:6-25-67:1-16 (Feb. 13, 2025). Consistent with the Court's decision today, the Court does not 
determine the best method for demonstrating consent in all cases.

25 The court in Chassix also was concerned about the potential for confusion given the use of two different forms for the 
releases: an opt-in mechanism for releases as to those creditors voting to reject the plan as compared with an opt-out 
mechanism for those creditors who were deemed to reject the plan. See In re Chassix, 533 B.R. at 79. By contrast, the Plan 
here provides only for use of an opt-out mechanism.
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concern about incentivizing inaction based on a meager recovery. Third, the Plan here does not propose any 
release for parties deemed to reject the Plan, thus avoiding any concern about the incentive of such parties to act 
given their lack of any recovery in these cases. See id. at 461.26

B. The Authority Outside This Circuit

The result here is also supported by authority outside this Circuit. Since Purdue Pharma, the majority of courts 
outside this jurisdiction have permitted an opt-out mechanism for a consensual release given circumstances similar 
to those presented here. For example, the court in Lavie Care Centers was recently confronted with a third-party 
release under [*46]  a plan that provided for a $10.75 million payment from the plan sponsor, waiver of a $20 million 
DIP loan, restructuring and assumption of obligations of secured lenders and landlords, payment of administrative 
and priority creditors, and distributions to various classes of unsecured creditors ranging from 1% to 10.9%. See In 
re Lavie Care Ctrs., 2024 Bankr. LEXIS 2900, at *12, *15-16 (Bankr. N.D. Ga. Dec. 5, 2024). The plan included 
releases in favor of third parties who made substantial contributions to the case and their affiliates. See id. at *12. 
Without those contributions, the plan would not have been possible and general unsecured and certain secured 
creditors would likely not have received any distribution. See id. at *12-13. The plan provided that creditors voting in 
favor of the plan were deemed to consent to the third-party releases with no option to opt out. See id. at *14. The 
plan also provided that, if a creditor did not consent to the releases, the creditor had to vote to reject the plan or 
abstain from voting and elect to opt out of the release by checking the box on the ballot. See id. Given these facts, 
the court in Lavie approved the opt-out releases. First, the court agreed with the "overwhelming majority of cases 
[that] find that a creditor's vote to accept a plan containing a third-party [*47]  release . . . makes the release 
consensual[.]" Id. at *29, *36. The Lavie court found that the opt-out releases were appropriate as to creditors who 
voted to reject the plan or abstained from voting and who failed to opt out, or to creditors whose votes were not 
counted and did not opt out, because those creditors reviewed, signed, and returned the ballots without checking 
the conspicuous opt-out box. See id. at *36-37. As to creditors who took no action, the opt-out releases were 
appropriate and the creditors' failure to act rendered the releases consensual because such parties were required 
to pay attention to mailings, especially those warning that if they took no action, they would be bound by a release. 
See id. at *37.27

Likewise, the Bankruptcy Court for the Southern District of Texas has approved the use of an opt-out mechanism 
for a consensual release. For example, the court in Robertshaw US Holding Corp. approved an opt-out release, 
stating that Purdue Pharma had left consensual releases untouched and noting that prior case law in that district 
had approved consensual third-party releases with an opt-out feature. The court explained:

[T]he consensual third-party releases in the Plan are appropriate, afforded affected [*48]  parties constitutional 
due process, and a meaningful opportunity to opt out. There is nothing improper with an opt-out feature for 
consensual third-party releases in a chapter 11 plan .....And what constitutes consent, including opt-out 

26 HN13[ ] Notwithstanding all the distinctions identified above in this case when compared with the Chassix and SunEdison 
decisions, this Court recognizes that not every judge will necessarily reach the same conclusion as to what constitutes consent 
under a given set of facts. See Chassix, 533 B.R. at 79 (concluding that implying consent to a third-party release based on 
inaction "is simply not realistic or fair, and would stretch the meaning of 'consent' beyond the breaking point."). In short, the 
courts are not in universal agreement. See, e.g., Patterson v. Mahwah Bergen Retail Grp., Inc., 636 B.R. 641, 684-88 (E.D. Va. 
2022) (holding failure to opt out, without more, cannot form the basis for consent to non-debtor releases, whether under a 
contract framework or class action framework); In re Congoleum Corp., 362 B.R. 167, 194 (Bankr. D.N.J. 2007) (agreeing with 
courts that hold consent cannot be based solely on a vote in favor of a plan and finding that, in this asbestos case, unambiguous 
assent was not established, in part due to the complicated nature of the plan and use of master ballots by claimants' 
representatives). Of course, the views expressed in this decision are the views of this Court only. But the Court hopes that a 
fulsome discussion of the issues here will advance the development of the law in this area in future cases.

27 The court in Lavie also adopted a rebuttable presumption whereby creditors who failed to opt out could, after confirmation, 
show the court why they should not be bound. See In re Lavie Care Ctrs., 2024 Bankr. LEXIS 2900, at *38-39. No party in this 
case has suggested such an approach here.
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features and deemed consent for not opting out, has long been settled in this District ..... Hundreds of chapter 
11 cases have been confirmed in this District with consensual third-party releases with an opt-out. And, again, 
Purdue did not change the law in this Circuit.

In re Robertshaw US Holding Corp., 662 B.R. 300, 323 (Bankr. S.D. Tex. 2024) (citations omitted).

The Objectors rely on several cases outside the Second Circuit that are distinguishable from the facts here. For 
example, the Objectors cite In re Washington Mutual, Inc., 442 B.R. 314 (Bankr. D. Del. 2011) for the proposition 
that a third-party release using an opt-out mechanism cannot be imposed on those who do not vote on the plan in a 
case. See UST Objection at 19, 21; SEC Objection ¶ 12. But the facts of Washington Mutual raised serious 
concerns that are not present here. In Washington Mutual, voting creditors could opt out of the third-party releases 
by checking a box, but the plan, as originally drafted, also separately provided that those parties who purportedly 
opted out would still be bound by the releases and would receive the distributions afforded to their [*49]  respective 
classes. See In re Washington Mutual, 442 B.R. at 351. To compound the problem, the debtors modified the plan 
just one week before confirmation—and after the voting deadline—to provide that no releases would be granted by 
any entity that opted out, but that any entity that opted out would not be entitled to a distribution. See id. at 352, 
354. Given these contradictory and confusing facts, the court did not approve the releases. The Washington Mutual 
court first found that "the original language in the Plan that would mandate third-party releases even in the place of 
an indication on the ballot that the party did not wish to grant the release would not pass muster." Id. at 352. Given 
the last minute material revisions to the releases, the Washington Mutual court also found the opt-out mechanism to 
be insufficient with respect to parties who did not return a ballot or were not entitled to vote at all. See id. at 355. 
The court concluded that "any third-party release is effective only with respect to those who affirmatively consent to 
it by voting in favor of the Plan and not opting out of the third party releases." Id.

By contrast here, the Debtors have not made any material or last-minute changes to the Plan or Third-Party 
Releases that might create confusion. See Debtors' Reply [*50]  ¶ 25. Second, the Plan does not contain any 
provisions that would override a party's opt-out election or mandate that a party who opts out of the release does so 
at the expense of receiving a distribution. See id. By contrast here, the decision of an affected creditor on the 
releases is separate and distinct from his or her right to vote on the Plan and to receive a distribution. It is 
noteworthy that the same judge who curtailed the releases in Washington Mutual has subsequently approved the 
use of an opt-out mechanism for a consensual release in a variety of cases that did not present the profound flaws 
found in Washington Mutual. See, e.g., In re Homer City Generation, L.P., Case No. 17-10086 (MFW) (Bankr. D. 
Del. Feb. 15, 2017) [ECF No. 157] (finding claimants in voting classes manifested consent to releases by failing to 
check the opt-out box on their ballot, and non-voting classes manifested consent by not objecting to the releases); 
see also In re EYP Group Holdings, Inc., Case No. 22-10367 (MFW) (Bankr. D. Del. Nov. 1, 2022) [ECF No. 568] 
(same); In re Clarus Therapeutics Holdings, Inc., Case No. 22-10845 (MFW) (Bankr. D. Del. Feb. 9, 2023) [ECF 
No. 320] (same).

The UST also relies on opt-out provisions recently rejected in In re Lumio Holdings, Inc., Case No. 24-11916 (JKS). 
See UST Objection at 19-20. In Lumio, the court required use of an opt-in mechanism for impaired classes to grant 
third-party releases because the projected recovery for two impaired [*51]  classes was zero, and the recovery for 
the impaired general unsecured creditor class was unknown. See In re Lumio Holdings, Inc., Case No. 24-11916 
(JKS), Hr'g Tr. 24:1-25:5 (Bankr. D. Del. Jan. 3, 2025) [ECF No. 428]. But once again, the circumstances here are 
quite different with all affected creditors receiving a substantial recovery, and general unsecured creditors receiving 
100% distributions with the option to opt-out of the Third-Party Releases. For similar reasons, the Objectors are 
mistaken in relying on In re Emerge Energy Servs. LP, 2019 Bankr. LEXIS 3717 (Bankr. D. Del. Dec. 5, 2019). Both 
the UST and SEC cite Emerge Energy for the proposition that consent cannot be inferred from a party's failure to 
opt out. See UST Objection at 21-22; SEC Objection ¶¶ 12, 15. In that case, the plan provided that general 
unsecured creditors and holders of equity interests were deemed to consent to releases unless they completed and 
returned an opt-out form or ballot. See In re Emerge Energy, 2019 Bankr. LEXIS 3717, at *52. General unsecured 
creditors would receive no distribution under the plan, but if they voted in favor of the plan and triggered a "death 
trap" provision, they would receive certain ownership interests and new warrants. See id. at *10-11. Relying on 
SunEdison, Chassix, and Washington Mutual, the Emerge Energy court stated that those who failed to return a 
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ballot or form did not necessarily intend to grant a release because those [*52]  parties were receiving no 
distributions under the plan and did not have previous dealings with the released parties, such that carelessness, 
inattentiveness, or mistake could have factored into their decisions not to return an opt-out. See id. at *53-54 
(looking to the Restatement of Contracts for guidance on when silence can be construed as acceptance). But once 
again, the facts of Emerge Energy are quite different from the substantial recovery to be received by general 
unsecured creditors here regardless of how they decide on the Third-Party Releases. Moreover, equity holders 
here—the only parties who receive no recovery under this Plan—are not subject to the Third-Party Releases at all. 
See id. at *52-54 (no recovery for equity holders in class 9, who were subject to releases unless they opted out 
under proposed plan).

Rather than providing blanket support for the Objectors' position, the Washington Mutual, Lumio, and Emerge 
Energy cases also demonstrate the need to evaluate third-party releases based on the unique facts and 
circumstances of the case at issue including the clarity of the language used, the history of the case, and the 
incentive for the affected creditors to engage in the bankruptcy case.

 [*53] Finally, the Objectors rely on the thoughtful discussion of releases in In re Smallhold, Inc., 665 B.R. 704 
(Bankr. D. Del. 2024). In that case, the court found that creditors who voted on the plan—regardless of how they 
voted—were deemed to consent to the third-party release in the plan. See id. at 723-25. But the court also found 
that parties that did not have the opportunity to vote on the plan could not be found to consent to the third-party 
release, notwithstanding the ability to opt out. See id. at 717-23. The court found that its own prior approval of such 
an opt-out release rested upon a "default" theory, namely the possibility that a nonconsensual release could be 
imposed on an objecting creditor who did not act. See id. at 708-09, 717-23. With such relief available before the 
decision in Purdue Pharma, the theory goes, it was permissible to require a creditor to act through an opt-out 
mechanism to avoid the imposition of a third-party release by default; with a nonconsensual release no longer 
permissible after Purdue Pharma, the Smallhold court found that consent could no longer be imposed through an 
opt-out mechanism. See id. at 708-09, 716-19 (discussing its prior decision in In re Arsenal Intermediate Holdings, 
LLC, 2023 Bankr. LEXIS 752, 2023 WL 2655592 (Bankr. D. Del. Mar. 27, 2023)).

But while the Smallhold court's analysis revolved around a default concept, there is no authority in this Circuit or 
District that such a default theory was ever the basis for a consensual release prior to the Supreme Court's decision 
in Purdue Pharma. As such, this Court takes the Supreme Court in Purdue Pharma at its word that nothing in that 
decision calls into question a consensual third-party release. See In re Robertshaw, 662 B.R. at 323. Indeed, the 
Smallhold court's default theory cannot be reconciled with the approach of the Fifth Circuit on this issue; the Fifth 
Circuit has never permitted the grant of nonconsensual third-party releases in bankruptcy cases, but courts in that 
Circuit have routinely allowed consensual releases using an opt-out mechanism before Purdue Pharma. See In re 
Smallhold, 665 B.R. at 721 n.53; In re Robertshaw, 662 B.R. at 322-23. Moreover, one of the concerns raised by 
the Smallhold court simply does not apply here. More specifically, the court in Smallhold hypothesized about a so-
called "college education fund plan," in which creditors that failed to opt out would be required to fund a contribution 
to the college fund for the children of the debtor's CEO. See In re Smallhold, 665 B.R. at 710, 721-22. The 
Smallhold court [*54]  was concerned that there was no limiting principle that would distinguish a release under 
such a college education fund plan from the decisions that permit a third-party release using an opt-out. See id. 
HN14[ ] But this Court has jurisdiction over consensual releases only where—as here—they affect the res of the 
estate. See In re Quigley Co., 676 F.3d 45, 53 (2d Cir. 2012) ("Bankruptcy jurisdiction is appropriate over 'third-
party non-debtor claims that directly affect the res of the bankruptcy estate.'") (quoting Johns-Manville Corp. v. 
Chubb Indem. Ins. Co. (In re Johns-Manville Corp.), 517 F.3d 52, 66 (2d. Cir. 2008) ("Manville III")).28 And unlike 
the "college education fund plan" theorized in Smallhold, the Third-Party Releases here are anchored in the 

28 While the Supreme Court reversed the Second Circuit's decision in Manville III, see Travelers Indemnity Co. v. Bailey, 557 
U.S. 137, 129 S. Ct. 2195, 174 L. Ed. 2d 99 (2009), the Second Circuit subsequently held that the Supreme Court "did not 
contradict the conclusion of [Manville III]'s jurisdictional inquiry," and reaffirmed its jurisdictional analysis. See Johns-Manville 
Corp. v. Chubb Indem. Ins. Co. (In re Johns-Manville Corp.), 600 F.3d 135, 152 (2d Cir. 2010); see also Quigley, 676 F.3d at 57 
n.12.
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agreement with the Consenting Stakeholders that forms the foundation of the reorganization accomplished by the 
Plan and that provides the basis for the robust recovery of the affected creditors. Cf. In re Smallhold, 665 B.R. at 
723 (noting that "Purdue Pharma also left open the possibility that a nonconsensual third-party release might be 
appropriate in a 'paid-in-full plan.'") (emphasis removed).29

In any event, the court in Smallhold did not go as far as the Objectors seem to suggest. The court caveated its 
decision in several ways that are relevant here. It noted that, even if such third-party [*55]  releases "may be 
imposed in an appropriate case, the argument for such a release is not sufficiently developed by the parties here to 
warrant its imposition." Id. at 710. By contrast, the Court here has been presented with a fulsome record as to the 
basis for the Third-Party Releases. The Smallhold court also did not hold that consent was governed by state law 
rather than federal law—the stance of the Objectors here—with the court reserving decision on that issue for 
another day. See id. at 722 n.57; see infra Section C. Indeed, the court referenced other areas of federal law that 
might be relevant to the consent analysis. See In re Smallhold, 665 B.R. at 711, 725 (noting that a different 
outcome on the opt-out question was not foreclosed where the plan process itself builds on the protections of Rule 
23(b)(3), under which a named representative is authorized to bind class members subject to their right to notice 
and an ability to opt out).

C. The Restatement of Contracts

The UST argues that the Court must follow state law in determining whether the Third-Party Releases are 
consensual and notes that "ordinary choice of law principles govern which state's law applies to contracts between 
non-debtors ...." UST Objection at 9 n.4.30 Instead of offering further insight [*56]  on this issue, however, the UST 
"assert[s] no position as to choice of law" and relies almost exclusively on the Restatement (Second) of Contracts. 
Id. But as the discussion above makes clear, the question about whether a creditor has agreed to certain treatment 
is a matter of federal bankruptcy law, with an already existing and well-developed body of case law on consent in 
the context of a collective bankruptcy proceeding. See supra Section I.A. It is true that federal courts analyzing the 
issue of consensual releases in bankruptcy cases have looked to, among other things, the principles contained in 
the Restatement of Contracts. See, e.g., In re SunEdison, 576 B.R. at 459 (citing Restatement (Second) of 
Contracts § 69). But the Restatement of Contracts "itself is not the law anywhere" and it does not provide a solution 
on the choice of law if state law governed here. In re Lavie Care Ctrs., 2024 Bankr. LEXIS 2900, at *34.31

29 Of course, there are also other checks on the permissibility of such a college education fund plan. See, e.g., 11 U.S.C. § 
1129(a)(3) (a Chapter 11 plan may be confirmed only if, among other things, "[t]he plan has been proposed in good faith ....").

30 The Plan provides that:

Unless a rule of law or procedure is supplied by federal law (including the Bankruptcy Code and the Bankruptcy Rules), or 
unless otherwise specifically stated, the laws of the State of New York, without giving effect to the principles of conflict of 
laws (other than section 5-1401 and section 5-1402 of the New York General Obligations Law), shall govern the rights, 
obligations, construction, and implementation of the Plan, any agreements, documents, instruments, [*57]  or contracts 
executed or entered into in connection herewith (except as otherwise set forth in those agreements, in which case the 
governing law of such agreement shall control), and corporate governance matters, without giving effect to conflict of laws 
principles; provided, however, that corporate governance matters relating to the (Reorganized) Debtors not incorporated in 
New York shall be governed by the laws of the state or other jurisdiction of incorporation of the applicable (Reorganized) 
Debtor.

Plan, Art. I.D. Debtor Spirit Airlines, Inc. is incorporated in Delaware, while the remaining Debtors are Cayman Islands 
exempted companies incorporated with limited liability. See Disclosure Statement, Art. II.A.1, II.B.2.

31 The UST argues that while the Plan provides a New York choice of law provision, the Debtors cannot choose the law that 
applies between non-debtors. Engaging in a separate choice of law analysis with respect to the formation of each so-called 
"contract" between a Released Party and a Releasing Party would create an unwieldy process. As the court noted in Lavie, 
"there is no answer to the question 'which state's law should be applied?' The law of the state where the bankruptcy court sits? 
The law where the debtor is headquartered? Some other state's law?" In re Lavie Care Ctrs., 2024 Bankr. LEXIS 2900, at *34. 
As this case is international in scope and has thousands of creditors, the UST's position would result in a multitude of different 
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Even if the Court were to meet the UST where it stands and look to the Restatement of Contracts as the sole 
governing authority, the Restatement clearly recognizes that silence and/or inaction may constitute consent in 
certain circumstances. HN15[ ] So, while "[t]he mere receipt of an unsolicited offer does not impair the offeree's 
freedom of action or inaction or impose on him a duty to speak," Restatement (Second) of Contracts Section 69, 
cmt. a (1981), the Restatement specifically identifies three circumstances where silence and inaction will operate as 
an acceptance:

(a) Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and 
reason to know that they were offered with the expectation [*58]  of compensation.
(b) Where the offeror has stated or given the offeree reason to understand that assent may be manifested by 
silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer.
(c) Where because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if 
he does not intend to accept.

Restatement (Second) of Contracts § 69(1).32 These exceptions support the result here in several ways.

HN16[ ] The first exception noted by the Restatement is "where an offeree has taken a benefit of offered services 
with reasonable opportunity to reject them and reason to know that they were offered with the expectation of 
compensation."33 Restatement (Second) of Contracts § 69(1)(a); see also Register.com, Inc. v. Verio, Inc., 356 F.3d 
393, 403 (2d Cir. 2004) ("It is standard contract doctrine that when a benefit is offered subject to stated conditions, 
and the offeree makes a decision to take the benefit with knowledge of the terms of the offer, the taking constitutes 
an acceptance of the terms, which accordingly become binding on the offeree." (citing Restatement (Second) of 
Contracts § 69(1)(a))).

Here, the affected creditors are receiving the benefit of the agreement of the Consenting Stakeholders [*59]  that is 
contained in the Plan, which makes clear that those benefits are being given with the understanding that the Third-
Party Releases are being requested in the form of an opt-out.34 The Consenting Stakeholders made significant 

outcomes for each of the creditors at issue—including creditors in the same class—based upon which law was applicable to 
their circumstances. But applying different standards from fifty states, U.S. territories, and foreign jurisdictions would not facilitate 
development of uniform bankruptcy law in the United States. See, e.g., In re Frontier, 585 B.R. at 693.

32 See also Russell v. Raynes Assocs. Ltd. P'ship, 166 A.D.2d 6, 15, 569 N.Y.S.2d 409 (N.Y. App. Div., 1st Dep't 1991) (citing to 
Restatement Second of Contracts § 69 and noting that "[a]lthough, generally, intent to accept an offer may not be inferred 
from silence, a party's silence will be deemed an acquiescence where he or she is under such duty to speak that his or her 
conduct, accompanied by silence, would be deceptive and beguiling . . . and failure to speak therefore misleads the other party. 
Such a duty may be created by a course of conduct . . ., or, as here, by an explicit statement by the offeree which gives the 
offeror reason to understand that silence will constitute acceptance.") (emphasis added) (citations and quotations omitted); 
Friedman v. Schwartz, 2010 U.S. Dist. LEXIS 105588, 2010 WL 3937304, at *3 (E.D.N.Y. Sept. 30, 2010) (noting that Section 
69(1) of the Restatement (Second) of Contracts reflects the law of New York); Karlin v. Avis, 457 F.2d 57, 62 (2d Cir. 1972) 
("New York law on silence as acceptance is firmly supported by the Restatement of Contracts."); Andre v. Dollar Tree Stores, 
Inc., 2019 U.S. Dist. LEXIS 106491, 2019 WL 2617253, at *9 (D. Del. June 26, 2019) (noting that "Delaware law, following the 
Restatement (Second) of Contracts, [] states there are three scenarios under which an offeree's silence and inaction operate to 
manifest consent or acceptance to a contract's terms" and citing the Restatement's delineated exceptions); Brittingham v. Bd. of 
Adjustment of City of Rehoboth Beach, 2005 Del. Super. LEXIS 18, 2005 WL 170690, at *5 (Del. Super. Ct. Jan. 14, 2005) 
(noting that "[s]ilence also manifests consent in some contracts cases" and citing to exceptions).

33 The Court notes that the first exception refers to "offered services." While the situation in this case does not fall comfortably 
within that language, the comments to the Restatement helpfully reframe the inquiry by noting that "[t]he exceptional cases 
where silence is acceptance fall into two main classes[,]" one of which is situations "where the offeree silently takes offered 
benefits ...." Restatement (Second) of Contracts § 69, cmt. a.

34 The Ad Hoc Convertible Noteholder Group and the Ad Hoc Senior Secured Noteholder Group clearly see the Third-Party 
Releases as one part of a package contained in the Plan that also includes, among other things, a new equity investment of 
$350 million that is backstopped by certain of the Convertible Noteholders and Senior Secured Noteholders, the equitization of 
over $300 million of the Convertible Notes and $400 million of the Senior Secured Notes and the unimpairment of all holders of 
General Unsecured Claims, which was "made possible only by the substantial concessions of and investments by the holders of 
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compromises in the Plan to the treatment of their claims and provided hundreds of millions of dollars in value 
through the Restructuring Transactions, all of which provide the basis for the Plan leaving the vast majority of 
affected creditors unimpaired.35 Those creditors that were asked to provide the Third-Party Releases had reason to 
know of this bargain and the related benefits, as it is detailed in the Disclosure Statement and the Plan; indeed, 
none of the Objectors argue to the contrary. Section VIII.F of the Plan, states explicitly that "for good and valuable 
consideration, including their cooperation and contributions to the Chapter 11 Cases, each Releasing Party shall be 
deemed to have conclusively, absolutely, unconditionally, irrevocably, and forever released and discharged the 
Released Parties ...." Plan Art. VIII.F (emphasis added).

The Objectors argue that the Third-Party Releases do not provide the Releasing Parties with a "benefit," [*60]  and 
that each Third-Party Release is a separate bilateral contract entirely unrelated to the Plan; they posit that such a 
release can only be consensual if separate consideration is provided outside the Plan. But the Objectors' view is 
divorced from the reality here. The Third-Party Releases are a term in the Plan that provides the value to the 
affected creditors. As such, the Court believes it is more appropriate to examine the consent question in the larger 
framework of the benefits being provided through the financial restructuring contained in the Plan. As previously 
noted, the Plan is the "contract" that is at issue during the confirmation process, and it includes the voluntary Third-
Party Releases, which are an integrated part of the Plan and not an unsolicited offer that is being given for no 
consideration.36

the Senior Secured Notes Claims and Convertible Notes Claims." Ad Hoc Senior Secured Noteholder Statement ¶ 2; see also 
Ad Hoc Convertible Noteholder Statement ¶ 2.

35 The Court finds that creditors will benefit substantially by receiving material plan distributions that were made possible by the 
Consenting Stakeholders and certain other Released Parties. See Cromer Confirmation Declaration ¶ 38 (noting that unimpaired 
status of these classes was "in large part due to the equitization and DIP and equity financing being provided by the Consenting 
Stakeholders."). The situation would be far different if the releases were sought for parties who did not provide the value that is 
being given to the affected creditors.

36 The UST relies on In re Tonawanda Coke Corp., 662 B.R. 220, which sustained an objection that the UST made to the opt-out 
provision in that case. The plan at issue in Tonawanda provided for approximately $300,000 in distributions on more than $282 
million in unsecured claims. See id. at 221. The court in Tonawanda noted that the debtor owed far in excess of any proposed 
distribution and that "any payment under the plan serves as consideration for pre-petition obligations. No further consideration is 
given on account of the separate liabilities of the non-debtor beneficiaries of the releases. Indeed, the plan contemplates the 
same distribution whether or not a creditor opts out of the release. Essentially, creditors are being asked to give releases to third 
parties for no consideration." Id. at 222. But the meager recovery provided to creditors in Tonawanda is clearly distinct from the 
situation in the Debtors' cases, in which the Consenting Stakeholders (who, among others, are the parties receiving the Third-
Party Releases) are providing hundreds of millions of dollars in fresh capital through the Restructuring Transactions incorporated 
into the Plan. See supra Section II.B.

The UST also cites to Norcia v. Samsung Telecomms. Am., LLC, 845 F.3d 1279 (9th Cir. 2017). In Norcia, the plaintiff 
purchased a Samsung phone at a Verizon Wireless store and signed a "Customer Agreement" with Verizon that included an 
agreement to arbitrate disputes with Verizon. See id. at 1282. A Verizon employee unpacked the box containing the phone, and 
eventually the customer left the store with the new phone, charger, and headphones, but "declined the offer by the Verizon 
Wireless employee to take the box and the rest of its contents." Id. Among those materials was a product safety and warranty 
brochure that contained a purported agreement that bound the customer to arbitrate disputes with Samsung unless the customer 
opted out by providing notice to Samsung within 30 days of the phone purchase. See id. The Ninth Circuit acknowledged that 
there were exceptions to the rule that silence or inaction does not constitute consent. See id. at 1284-85. But the Circuit 
ultimately held that the customer's failure to "opt out" of the Samsung arbitration agreement did not meet one of the exceptions 
because, among other things, the customer reasonably did not know Samsung had made any offer to arbitrate, the customer 
retained no benefits Samsung extended in the offer, no course of dealing made it reasonable for the customer to be bound by 
inaction, and nothing in the Customer Agreement with Verizon made any reference to Samsung or an agreement to arbitrate 
disputes with Samsung. See id. at 1286-89. The context for the releases here is far different from Norcia. The consumer in 
Norcia had little reason to believe that he was being asked to waive any rights and, in fact, he never received notice of the 
proposed agreement to arbitrate. By contrast, creditors here have been provided with actual and extensive, court-approved 
notice of the Plan and its terms, including the Third-Party Releases and the procedures to opt out from those releases. The 
Court has found that such notice was reasonably calculated to appraise creditors of their rights as to the Third-Party Releases. 
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HN17[ ] Moving onto the second exception in the Restatement, silence and inaction will constitute acceptance of 
an offer when "the offeror has stated or given the offeree reason to understand that assent may be manifested by 
silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer." Restatement 
(Second) of Contracts § 69(1)(b). The Restatement notes [*61]  that "[t]he case for acceptance is strongest when 
the reliance is definite and substantial or when the intent to accept is objectively manifested though not 
communicated to the offeror." Restatement (Second) of Contracts, § 69 cmt. c (emphasis added); cf. Manigault v. 
Macy's E., LLC, 318 F. App'x 6, 8 (2d Cir. 2009) ("A contract may be formed by words or by conduct that 
demonstrate the parties' mutual assent.") (emphasis added) (citing Beth Israel Med. Ctr. v. Horizon Blue Cross & 
Blue Shield of N.J., 448 F.3d 573, 582 (2d Cir. 2006); Maas v. Cornell Univ., 94 N.Y. 2d 87, 93-94, 721 N.E.2d 966, 
699 N.Y.S.2d 716 (1999)).

This exception is clearly met for (1) those creditors that signed the RSA, and (2) those creditors that voted on the 
Plan and did not opt out of the Third-Party Releases. Those creditors that signed the RSA have agreed in writing to 
the Third-Party Releases, a clear manifestation of intent to be bound to the Third-Party Releases. The Court also 
finds that creditors entitled to vote who returned a ballot but did not check the opt-out box on that ballot also clearly 
manifested their consent to the Third-Party Releases. As discussed above, the creditors were made aware of the 
Third-Party Releases and the mechanics to opt out from them, both through the solicitation materials and explicitly 
on the face of the ballots themselves. See Master Ballot (Class 4) at 2, 5, 9, 11; Beneficial Ballot (Class 4) at 2-5, 8-
9; Master Ballot (Class 5) at 2, 5, 9, 11; Beneficial [*62]  Ballot (Class 5) at 2-5, 8-9. They undertook an affirmative 
act by returning a ballot, indicating that the creditor was actively engaged in the process and affirmatively chose to 
not check the opt-out box. This reasoning is equally true whether the creditor voted to accept the Plan or to reject 
the Plan, as an active choice was made in each circumstance to return the ballot without checking the opt-out box. 
See In re Smallhold, 665 B.R. at 723-25 (concluding that parties voting for or against a plan have taken an 
affirmative step sufficient to hold them to the terms of the release).

The Debtors also argue that this second exception applies to the remaining affected creditors that failed to return a 
ballot or return an Opt-Out Form. The Debtors contend that they have provided all creditors, including these non-
voting creditors, with reason to understand that assent may be manifested by silence or inaction and that the 
solicitation materials distributed by the Debtors provided several simple and accessible mechanisms for creditors to 
manifest their consent or lack thereof to the Third-Party Releases. See Restatement (Second) of Contracts § 19 
(1981) ("manifestation of assent may be made wholly or partly by written or spoken words or by other acts or by 
failure [*63]  to act....") (emphasis added); see also id., cmt. a ("Purely negative conduct is sometimes, though not 
usually, a sufficient manifestation of assent.").37

But the application of this exception to the non-voting creditors here is tricky, lest the exception swallow the rule. 
HN19[ ] The comments to the Restatement mention one limiting principle by noting that it is the offeree's intent—
or lack thereof—that will determine whether the offeree's silence constitutes acceptance. See Restatement 
(Second) of Contracts § 69, cmt. c (illustrations).38 Federal courts discussing the significance of silence have 

The Plan also provides that the Released Parties give up various rights in the Plan that will provide the affected releasing 
creditors material benefits as part of the comprehensive deal of which the Third-Party Releases are a part; no such analogous 
grand bargain existed in Norcia.

37 HN18[ ] New York law focuses on whether there is a duty to speak such that silence would be misleading. See Russell v. 
Raynes Assocs. Ltd. P'ship, 166 A.D.2d 6, 15, 569 N.Y.S.2d 409 (N.Y. App. Div., 1st Dep't 1991) ("a party's silence will be 
deemed an acquiescence where he or she is under such duty to speak that his or her conduct, accompanied by silence, would 
be deceptive and beguiling . . . and failure to speak therefore misleads the other party. Such a duty may be created by a course 
of conduct . . ., or, as here, by an explicit statement by the offeree which gives the offeror reason to understand that silence will 
constitute acceptance.") (citations and quotations omitted).

38 The Restatement also acknowledges that HN21[ ] where an offer is accepted solely through silence, the risk will lie with the 
offeror. This is because "[t]he mere fact that an offeror states that silence will constitute acceptance does not deprive the offeree 
of his privilege to remain silent without accepting." Restatement (Second) of Contracts § 69, cmt. c. Thus, while the "offeree is 
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invoked other principles, with one court noting that "[t]he duty to speak need not be purely legal, but may be based 
on principles of ethics and good faith." In re Teligent, Inc., 282 B.R. 765, 771-72 (Bankr. S.D.N.Y. 2002) (citing 
Columbia Broad. Sys. v. Stokely-Van Camp, Inc., 522 F.2d 369, 378 (2d Cir. 1975) (discussing New York law of 
estoppel); In re Ellison Assocs., 63 B.R. 756, 765 (S.D.N.Y. 1983) (discussing estoppel by silence)); see also 
Friedman v. Schwartz, 2011 U.S. Dist. LEXIS 144925, 2011 WL 6329853, at *5 (E.D.N.Y. Dec. 16, 2011) ("New 
York recognizes that '[w]hen a party is under a duty to speak, or when his failure to speak is inconsistent with 
honest dealings and misleads another, then his silence may be deemed to be acquiescence.'") (quoting 
Tanenbaum Textile Co., Inc. v. Schlanger, 287 N.Y. 400, 404, 40 N.E.2d 225 (1942)). HN20[ ] Indeed, 
"[b]ankruptcies, in this regard, give rise to unique moral and ethical concerns because each creditor's action may 
affect the rights of every party in interest." In re Teligent, 282 B.R. at 771.

Ultimately, the Court does not need to decide if the releases for the non-voting creditors would be permissible 
based solely on the second exception given the Court's conclusions above that consent exists as to these creditors 
under applicable federal bankruptcy law. See supra Section II.B; cf. In re Smallhold, 665 B.R. at 711, 723 n.57, 725 
(leaving for another day the question of whether state law governs the question of consent).

Finally, there is a basis to argue that, at least for some creditors, the third exception applies "where because of 
previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to 
accept." Restatement (Second) of Contracts § 1(c); see also Russell, 166 A.D.2d at 15 HN22[ ] (silence will be 
deemed acquiescence where under duty to speak through course of conduct). These can include "[e]xplicit 
statement by the offeree, usage of trade, or a course of dealing between the parties" that "may give the offeror 
reason to understand that silence will constitute acceptance." Restatement (Second) of Contracts § 69, cmt. d. 
"Under Subsection (1)(c) the offeree's silence is acceptance, regardless of his actual intent, unless both parties 
understand that no acceptance is intended." Id. The exception will generally apply where there is an ongoing course 
of conduct. See Albrecht Chem. Co. v. Anderson Trading Corp., 298 N.Y. 437, 440-41, 84 N.E.2d 625 (1949) 
(silence can operate as acceptance [*65]  where "the parties may have been advised and warned by a previous 
course of dealings that inaction would be taken as assent."). This exception clearly applies to the Consenting 
Stakeholders who signed onto the RSA after extensive negotiations.39

CONCLUSION

For the reasons stated above, the Third-Party Releases and opt-out mechanism in the Plan are approved. The 
Debtors should settle an order on five days' notice that is consistent with the terms of the Confirmation Order.40 The 
proposed order must be submitted by filing a notice of the proposed order on the Case Management/Electronic 
Case Files docket, with a copy of the proposed order attached as an exhibit to the notice. A copy of the notice and 
proposed order shall also be served upon the Objectors.

Dated: White Plains, New York

March 7, 2025

/s/ Sean H. Lane

UNITED STATES BANKRUPTCY JUDGE

entitled to rely on such a statement if he chooses[,] . . . [e]ven though the intent to accept is manifested only by silent inaction . . . 
the offeror who has invited such an acceptance cannot complain of the resulting uncertainty in his position." Id. [*64] 

39 An argument can be made that this exception might also apply to any creditor actively involved in the negotiations of the RSA 
stretching back before the bankruptcy filing.

40 The Confirmation Order provided that the Debtors were authorized to consummate the Plan upon entry of the Confirmation 
Order but stated that no waiver of the time period in Fed. R. Bankr. P. 3020(e) would be granted with respect to the Third-Party 
Releases, with such period commencing after the Court entered this Memorandum of Decision. See Confirmation Order ¶ 27.
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1 (Slip Opinion) OCTOBER TERM, 2023 

Syllabus 

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is 
being done in connection with this case, at the time the opinion is issued. 
The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 

SUPREME COURT OF THE UNITED STATES 

Syllabus 

HARRINGTON, UNITED STATES TRUSTEE, REGION 2 
v. PURDUE PHARMA L. P. ET AL. 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT 

No. 23–124. Argued December 4, 2023—Decided June 27, 2024 

Between 1999 and 2019, approximately 247,000 people in the United 
States died from prescription-opioid overdoses.  Respondent Purdue
Pharma sits at the center of that crisis. Owned and controlled by the
Sackler family, Purdue began marketing OxyContin, an opioid pre-
scription pain reliever, in the mid-1990s.  After Purdue earned billions 
of dollars in sales on the drug, in 2007 one of its affiliates pleaded
guilty to a federal felony for misbranding OxyContin as a less-addic-
tive, less-abusable alternative to other pain medications.  Thousands 
of lawsuits followed.  Fearful that the litigation would eventually im-
pact them directly, the Sacklers initiated a “milking program,” with-
drawing from Purdue approximately $11 billion—roughly 75% of the
firm’s total assets—over the next decade. 

Those withdrawals left Purdue in a significantly weakened financial 
state.  And in 2019, Purdue filed for Chapter 11 bankruptcy.  During 
that process, the Sacklers proposed to return approximately $4.3 bil-
lion to Purdue’s bankruptcy estate.  In exchange, the Sackers sought
a judicial order releasing the family from all opioid-related claims and
enjoining victims from bringing such claims against them in the fu-
ture.  The bankruptcy court approved Purdue’s proposed reorganiza-
tion plan, including its provisions concerning the Sackler discharge. 
But the district court vacated that decision, holding that nothing in 
the law authorizes bankruptcy courts to extinguish claims against 
third parties like the Sacklers, without the claimants’ consent.  A di-
vided panel of the Second Circuit reversed the district court and re-
vived the bankruptcy court’s order approving a modified reorganiza-
tion plan. 

Held: The bankruptcy code does not authorize a release and injunction 



 

  
 

 

  

  
 

 
 

 

 

 
  

 

 

 

 

 
 

 
 

 

 

   

 

 
 

2 HARRINGTON v. PURDUE PHARMA L.P. 

Syllabus 

that, as part of a plan of reorganization under Chapter 11, effectively
seek to discharge claims against a nondebtor without the consent of 
affected claimants.  Pp. 7–19. 

(a) When a debtor files for bankruptcy, it “creates an estate” that 
includes virtually all the debtor’s assets.  11 U. S. C. §541(a).  Under 
Chapter 11, the debtor must develop a reorganization plan governing 
the distribution of the estate’s assets and present it to the bankruptcy
court for approval.  §§1121, 1123, 1129, 1141.  A bankruptcy court’s 
order confirming a reorganization plan “discharges the debtor” of cer-
tain pre-petition debts.  §1141(d)(1)(A).  In this case, the Sacklers have 
not filed for bankruptcy or placed all their assets on the table for dis-
tribution to creditors, yet they seek what essentially amounts to a dis-
charge.  No provision of the code authorizes that kind of relief.  Pp. 7– 
17. 

(1)  Section 1123(b) addresses the kinds of provisions that may be 
included in a Chapter 11 plan.  That section contains five specific par-
agraphs, followed by a catchall provision.  The first five paragraphs all
concern the debtor’s rights and responsibilities, as well as its relation-
ship with its creditors.  The catchall provides that a plan “may” also 
“include any other appropriate provision not inconsistent with the ap-
plicable provisions of this title.”  All agree that the first five para-
graphs do not authorize the Sackler discharge.  But, according to the 
plan proponents and the Second Circuit, paragraph (6) broadly per-
mits any term not expressly forbidden by the code so long as a judge 
deems it “appropriate.”  Because provisions like the Sackler discharge 
are not expressly prohibited, they reason, paragraph (6) necessarily 
permits them.  That is not correct.  When faced with a catchall phrase
like paragraph (6), courts do not necessarily afford it the broadest pos-
sible construction it can bear.  Epic Systems Corp. v. Lewis, 584 U. S. 
497, 512.  Instead, we generally appreciate that the catchall must be 
interpreted in light of its surrounding context and read to “embrace 
only objects similar in nature” to the specific examples preceding it. 
Ibid.  Here, each of the preceding paragraphs concerns the rights and 
responsibilities of the debtor; and they authorize a bankruptcy court 
to adjust claims without consent only to the extent such claims concern 
the debtor. While paragraph (6) doubtlessly confers additional author-
ities on a bankruptcy court, it cannot be read under the canon of 
ejusdem generis to endow a bankruptcy court with the “radically dif-
ferent” power to discharge the debts of a nondebtor without the con-
sent of affected claimants. Epic Systems Corp., 584 U. S., at 513.  And 
while the dissent reaches a contrary conclusion, it does so only by ele-
vating its view of the bankruptcy code’s purported purpose over the 
text’s clear focus on the debtor.  Pp. 7–13. 



  
 

 

 

 

  
 

 
 

 
 

  

  
 

 
 
 

 

 
 

  
 

 
  

 
  

  

   

 
 

3 Cite as: 603 U. S. ____ (2024) 

Syllabus

 (2) The code’s statutory scheme further forecloses the Sackler dis-
charge.  The code generally reserves discharge for a debtor who places 
substantially all of their assets on the table.  §1141(d)(1)(A); see also 
§541(a).  And, ordinarily, it does not include claims based on “fraud” or 
those alleging “willful and malicious injury.”  §§523(a)(2), (4), (6).  The 
Sackler discharge defies these limitations.  The Sacklers have not filed 
for bankruptcy, nor have they placed virtually all their assets on the 
table for distribution to creditors.  Yet, they seek an order discharging
a broad sweep of present and future claims against them, including 
ones for fraud and willful injury. In all of these ways, the Sacklers
seek to pay less than the code ordinarily requires and receive more 
than it normally permits.  Contrary to the dissent’s suggestion, plan
proponents cannot evade these limitations simply by rebranding their 
discharge a “release.”  Pp. 13–16. 

(3) History offers a final strike against the plan proponents’ con-
struction of §1123(b)(6).  Pre-code practice, we have said, may some-
times inform the meaning of the code’s more “ambiguous” provisions. 
RadLAX Gateway Hotel, LLC v. Amalgamated Bank, 566 U. S. 639, 
649. And every bankruptcy law cited by the parties and their amici— 
from 1800 until the enactment of the present bankruptcy code in 
1978—generally reserved the benefits of discharge to the debtor who
offered a “fair and full surrender of [its] property.”  Sturges v. Crown-
inshield, 4 Wheat. 122, 176.  Had Congress meant to reshape tradi-
tional practice so profoundly in the present bankruptcy code, extend-
ing to courts the capacious new power the plan proponents claim, one 
might have expected it to say so expressly “somewhere in the [c]ode 
itself.” Dewsnup v. Timm, 502 U. S. 410, 420.  Pp. 16–17.

(b) In the end, the plan proponents default to policy.  The Sacklers, 
they say, will not return any funds to Purdue’s estate unless the bank-
ruptcy court grants them the sweeping nonconsensual release and in-
junction they seek.  Without the Sackler discharge, they predict, vic-
tims will be left without any means of recovery.  But the U. S. Trustee 
disagrees.  As he tells it, the potentially massive liability the Sacklers 
face may induce them to negotiate for consensual releases on terms 
more favorable to all the claimants.  In addition, the Trustee warns, a 
ruling for the Sacklers would provide a roadmap for tortfeasors to mis-
use the bankruptcy system in future cases.  While both sides may have
their points, this Court is the wrong audience for such policy disputes.
Our only proper task is to interpret and apply the law; and nothing in 
present law authorizes the Sackler discharge.  Pp. 17–19.

(c) Today’s decision is a narrow one.  Nothing in the opinion should 
be construed to call into question consensual third-party releases of-
fered in connection with a bankruptcy reorganization plan.  Nor does 
the Court express a view on what qualifies as a consensual release or 
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pass upon a plan that provides for the full satisfaction of claims 
against a third-party nondebtor.  Additionally, because this case in-
volves only a stayed reorganization plan, the Court does not address 
whether its reading of the bankruptcy code would justify unwinding 
reorganization plans that have already become effective and been sub-
stantially consummated.  Confining ourselves to the question pre-
sented, the Court holds only that the bankruptcy code does not author-
ize a release and injunction that, as part of a plan of reorganization
under Chapter 11, effectively seeks to discharge claims against a non-
debtor without the consent of affected claimants.  Because the Second 
Circuit held otherwise, its judgment is reversed and the case is re-
manded for further proceedings consistent with this opinion.  P. 19. 

69 F. 4th 45, reversed and remanded. 

GORSUCH, J., delivered the opinion of the Court, in which THOMAS, 
ALITO, BARRETT, and JACKSON, JJ., joined.  KAVANAUGH, J., filed a dis-
senting opinion, in which ROBERTS, C. J., and SOTOMAYOR and KAGAN, 
JJ., joined. 
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NOTICE: This opinion is subject to formal revision before publication in the 
United States Reports. Readers are requested to notify the Reporter of 
Decisions, Supreme Court of the United States, Washington, D. C. 20543, 
pio@supremecourt.gov, of any typographical or other formal errors. 
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JUSTICE GORSUCH delivered the opinion of the Court. 
The bankruptcy code contains hundreds of interlocking 

rules about “ ‘the relations between’ ” a “ ‘debtor and [its] 
creditors.’ ”  Wright v. Union Central Life Ins. Co., 304 U. S. 
502, 513–514 (1938). But beneath that complexity lies a 
simple bargain: A debtor can win a discharge of its debts if 
it proceeds with honesty and places virtually all its assets
on the table for its creditors. The debtor in this case, Pur-
due Pharma L. P., filed for bankruptcy after facing a wave
of litigation for its role in the opioid epidemic.  Purdue’s 
long-time owners, members of the Sackler family, con-
fronted a growing number of suits too.  But instead of de-
claring bankruptcy, they chose a different path.  From the 
court overseeing Purdue’s bankruptcy, they sought and won
an order extinguishing vast numbers of existing and poten-
tial claims against them.  They obtained all this without
securing the consent of those affected or placing anything
approaching their total assets on the table for their credi-
tors. The question we face is whether the bankruptcy code
authorizes a court to issue an order like that. 



 

  

 

 
 

 
 
 

 

 
 

 

 
  

 

  

  
    

 

 

  

  

2 HARRINGTON v. PURDUE PHARMA L.P. 

Opinion of the Court 

I 
A 

The opioid epidemic represents “one of the largest public
health crises in this nation’s history.” In re Purdue Pharma 
L. P., 69 F. 4th 45, 56 (CA2 2023).  Between 1999 and 2019, 
approximately 247,000 people in the United States died 
from prescription-opioid overdoses.  In re Purdue Pharma 
L. P., 635 B. R. 26, 44 (SDNY 2021).  The U. S. Department 
of Health and Human Services estimates that the opioid ep-
idemic has cost the country between $53 and $72 billion an-
nually. Ibid. 

Purdue sits at the center of these events. In the mid-
1990s, it began marketing OxyContin, an opioid
prescription pain reliever.  69 F. 4th, at 56.  Because of the 
addictive quality of opioids, doctors had traditionally
reserved their use for cancer patients and those “with
chronic diseases.” 635 B. R., at 42.  But OxyContin, Purdue
claimed, had a novel “time-release” formula that greatly 
diminished the threat of addiction.  Ibid. On that basis, 
Purdue marketed OxyContin for use in “ ‘a much broader 
range’ ” of applications, including as a “ ‘first-line therapy 
for the treatment of arthritis.’ ”  Ibid. 

Purdue was a “ ‘family company,’ ” owned and controlled
by the Sacklers. Id., at 40.  Members of the Sackler family 
served as president and chief executive officer; they
dominated the board of directors; and they “were heavily 
involved” in the firm’s marketing strategies.  69 F. 4th, at 
86 (Wesley, J., concurring in judgment).  They “pushed 
sales targets,” too, and “accompanied sales representatives 
on ‘ride along’ visits to health care providers” in an effort to
maximize OxyContin sales.  635 B. R., at 50. 

Quickly, OxyContin became “ ‘the most prescribed brand-
name narcotic medication’ ” in the United States.  Id., at 43. 
Between 1996 and 2019, “Purdue generated approximately 
$34 billion in revenue . . . , most of which came from Oxy-
Contin sales.” Id., at 39. The company’s success propelled 



  
 

 

 
   

 

   

 

 
 

 

  

 
 

 

  

 

3 Cite as: 603 U. S. ____ (2024) 

Opinion of the Court 

the Sacklers onto lists “of the top twenty wealthiest families
in America,” with an estimated net worth of $14 billion. Id., 
at 40. 

Eventually, however, the firm came under scrutiny.  In 
2007, a Purdue affiliate pleaded guilty to a federal felony
for misbranding OxyContin as “ ‘less addictive’ ” and “ ‘less 
subject to abuse . . . than other pain medications.’ ”  Id., at 
48. Thousands of civil lawsuits followed as individuals, 
families, and governments within and outside the United
States sought damages from Purdue and the Sacklers for 
injuries allegedly caused by their deceptive marketing prac-
tices. 69 F. 4th, at 60. 

Appreciating this litigation “would eventually impact 
them directly,” id., at 59, the Sacklers began what one fam-
ily member described as a “ ‘milking’ program,” 635 B. R.,
at 57. In the years before the 2007 plea agreement, Pur-
due’s distributions to the Sacklers represented less than
15% of its annual revenue. Ibid. After the plea agreement, 
the Sacklers began taking as much as 70% of the company’s 
revenue each year. Ibid.  Between 2008 and 2016, the fam-
ily’s distributions totaled approximately $11 billion, drain-
ing Purdue’s total assets by 75% and leaving it in “a signif-
icantly weakened financial” state.  69 F. 4th, at 59.  The 
Sacklers diverted much of that money to overseas trusts 
and family-owned companies. 635 B. R., at 71. 

B 
In 2019, Purdue filed for Chapter 11 bankruptcy.  Mem-

bers of the Sackler family saw in that development an op-
portunity “to get [their own] goals accomplished.”  In re Pur-
due Pharma L. P., No. 19–23649 (Bkrtcy. Ct. SDNY, Aug.
18, 2021), ECF Doc. 3599, p. 35 (testimony of David Sack-
ler). They proposed to return to Purdue’s bankruptcy estate
$4.325 billion of the $11 billion they had withdrawn from 
the company in recent years. 69 F. 4th, at 61.  But they
offered to do so only through payments spread out over a 
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decade. Id., at 60. And, in return, they sought the estate’s 
agreement on, and a judicial order addressing, two matters.
First, the Sacklers wanted to extinguish any claims the es-
tate might have against family members, including for 
fraudulently transferring funds from Purdue in the years
preceding its bankruptcy. In re Purdue Pharma L. P., 633 
B. R. 53, 83–84 (Bkrtcy. Ct. SDNY 2021).  Second, the Sack-
lers wanted to end the growing number of lawsuits against 
them brought by opioid victims (the Sackler discharge). 
Ibid. 

The Sackler discharge they proposed comprised a release 
and an injunction.  The release sought to void not just cur-
rent opioid-related claims against the family, but future 
ones as well. It sought to ban not just claims by creditors
participating in the bankruptcy proceeding, but claims by 
anyone who might otherwise sue Purdue.  It sought to ex-
tinguish not only claims for negligence, but also claims for
fraud and willful misconduct.  1 App. 193.  And it proposed
to end all these lawsuits without the consent of the opioid
victims who brought them.  To enforce this release, the 
Sacklers sought an injunction “forever stay[ing], re-
strain[ing,] and enjoin[ing]” claims against them.  Id., at 
279. That injunction would not just prevent suits against 
the company’s officers and directors but would run in favor 
of hundreds, if not thousands, of Sackler family members 
and entities under their control.  Id., at 117–190. 

Purdue agreed to these terms and included them in the 
reorganization plan it presented to the bankruptcy court for 
approval. In that plan, Purdue further proposed to reor-
ganize as a “public benefit” company dedicated primarily to
opioid education and abatement efforts.  633 B. R., at 74. 
As for individual victims harmed by the company’s prod-
ucts, Purdue offered, with help from the Sacklers’ antici-
pated contribution, to provide payments from a base
amount of $3,500 up to a ceiling of $48,000 (for the most 
dire cases, and all before deductions for attorney’s fees and 
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other expenses). See 1 App. 557–559, 573–585; 6 App. in
No. 22–110 etc. (CA2), p. 1697.  For those receiving more
than the base amount, payments would come in install-
ments spread over as many as 10 years. 7 id., at 1805, 1812. 

Creditors were polled on the proposed plan.  Though most
who returned ballots supported it, fewer than 20% of eligi-
ble creditors participated.  21 id., at 6253, 6258.  Thousands 
of opioid victims voted against the plan too, and many
pleaded with the bankruptcy court not to wipe out their 
claims against the Sacklers without their consent.  635 
B. R., at 35. “Our system of justice,” they wrote, “demands 
that the allegations against the Sackler family be fully and 
fairly litigated in a public and open trial, that they be 
judged by an impartial jury, and that they be held account-
able to those they have harmed.” In re Purdue Pharma 
L. P., No. 7:21–cv–07532 (SDNY, Oct. 25, 2021), ECF Doc.
94, p. 21 (internal quotation marks omitted).  The U. S. 
Trustee, charged with promoting the integrity of the bank-
ruptcy system for all stakeholders, joined in these objec-
tions. So did eight States, the District of Columbia, the city
of Seattle, and various Canadian municipalities and Tribes, 
each of which sought to pursue its own claims against the 
Sacklers. 635 B. R., at 35. 

C 
The bankruptcy court rejected the objectors’ arguments

and entered an order confirming the plan, including its pro-
visions related to the Sackler discharge.  633 B. R., at 95– 
115. Soon, however, the district court vacated that decision. 
Nothing in the law, that court held, authorized the bank-
ruptcy court to extinguish claims against the Sacklers with-
out the consent of the opioid victims who brought them.  635 
B. R., at 115. 

After that setback, plan proponents, including Purdue,
members of the Sackler family, and various creditors, ap-
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pealed to the Second Circuit.  While their appeal was pend-
ing, they also floated a new proposal.  Now, they said, the
Sacklers were willing to contribute an additional $1.175 to 
$1.675 billion to Purdue’s estate if the eight objecting States
and the District of Columbia would withdraw their objec-
tions to the firm’s reorganization plan.  69 F. 4th, at 67.  The 
Sacklers’ proposed contribution still fell well short of the 
$11 billion they received from the company between 2008
and 2016. Nor did it begin to reflect the earnings the Sack-
lers have enjoyed from that sum over time.  And the pro-
posed contribution would still come in installments spread 
over many years. But the new proposal was enough to per-
suade the States and the District of Columbia to drop their 
objections to the plan, even as a number of individual vic-
tims, the Canadian creditors, and the U. S. Trustee per-
sisted in theirs. 

Ultimately, a divided panel of the Second Circuit re-
versed the district court and revived the bankruptcy court’s
order approving the estate’s (now-modified) reorganization 
plan. Writing separately, Judge Wesley acknowledged that
a bankruptcy court enjoys broad authority to modify debtor-
creditor relations.  But, he argued, nothing in the bank-
ruptcy code grants a bankruptcy court the “extraordinary”
power to release and enjoin claims against a third party
without the consent of the affected claimants.  Id., at 89 
(opinion concurring in judgment).  The majority’s contrary
view, he added, “pin[ned the Second] Circuit firmly on one
side of a weighty issue that, for too long, has split the courts
of appeals.” Id., at 90. 

After the Second Circuit ruled, the U. S. Trustee filed an 
application with this Court to stay its decision. We granted
the application and, treating it as a petition for a writ of 
certiorari, agreed to take this case to resolve the circuit split
Judge Wesley highlighted.  600 U. S. ___ (2023).1 

—————— 
1 For examples of decisions on both sides of the split, compare In re 
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II 
The plan proponents and U. S. Trustee agree on certain

foundational points. When a debtor files for bankruptcy, it 
“creates an estate” that includes virtually all the debtor’s 
assets. 11 U. S. C. §541(a).  Under Chapter 11, the debtor
can work with its creditors to develop a reorganization plan 
governing the distribution of the estate’s assets; it must 
then present that plan to the bankruptcy court and win its
approval. §§1121, 1123, 1129, 1141.  Once the bankruptcy
court issues an order confirming the plan, that document
binds the debtor and its creditors going forward—even
those who did not assent to the plan.  §1141(a). 

Most relevant here, a bankruptcy court’s order confirm-
ing a plan “discharges the debtor from any debt that arose 
before the date of such confirmation,” except as provided in
the plan, the confirmation order, or the code. 
§1141(d)(1)(A). That discharge not only releases or “void[s]
any past or future judgments on the” discharged debt; it
also “operat[es] as an injunction . . . prohibit[ing] creditors
from attempting to collect or to recover the debt.”  Tennessee 
Student Assistance Corporation v. Hood, 541 U. S. 440, 447 
(2004) (citing §§524(a)(1), (2)).  Generally, however, a dis-
charge operates only for the benefit of the debtor against its
creditors and “does not affect the liability of any other en-
tity.” §524(e).

The Sacklers have not filed for bankruptcy and have not 
placed virtually all their assets on the table for distribution 
to creditors, yet they seek what essentially amounts to a 

—————— 
Pacific Lumber Co., 584 F. 3d 229 (CA5 2009); In re Lowenschuss, 67 
F. 3d 1394 (CA9 1995); In re Western Real Estate Fund, Inc., 922 F. 2d 
592 (CA10 1990), with In re Millennium Lab Holdings II, LLC, 945 F. 3d 
126 (CA3 2019); In re Seaside Engineering & Surveying, Inc., 780 F. 3d 
1070 (CA11 2015); In re Airadigm Communications, Inc., 519 F. 3d 640 
(CA7 2008); In re Dow Corning Corp., 280 F. 3d 648 (CA6 2002); In re A. 
H. Robins Co., 880 F. 2d 694 (CA4 1989). 
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discharge. They hope to win a judicial order releasing pend-
ing claims against them brought by opioid victims.  They
seek an injunction “permanently and forever” foreclosing
similar suits in the future.  1 App. 279.  And they seek all
this without the consent of those affected.  The question we 
face thus boils down to whether a court in bankruptcy may 
effectively extend to nondebtors the benefits of a Chapter 
11 discharge usually reserved for debtors. 

A 
For an answer, we turn to §1123.  It addresses the “[c]on-

tents”—or terms—of the bankruptcy reorganization plan a
debtor presents and a court approves in Chapter 11 pro-
ceedings. Some plan terms are mandatory, §1123(a); others
are optional, §1123(b). No one suggests that anything like 
the Sackler discharge must be included in a debtor’s reor-
ganization plan. Instead, plan proponents contend, it is a 
provision a debtor may include and a court may approve in
a reorganization plan.

Section 1123(b) governs that question.  It directs that a 
plan “may”: 

“(1) impair or leave unimpaired any class of claims,
secured or unsecured, or of interests; 

“(2) . . . provide for the assumption, rejection, or as-
signment of any executory contract or unexpired lease
of the debtor not previously rejected under [§365];
 “(3) provide for— 

“(A) the settlement or adjustment of any claim or in-
terest belonging to the debtor or to the estate; or

“(B) the retention and enforcement by the debtor, by 
the trustee, or by a representative of the estate ap-
pointed for such purpose, of any such claim or interest;

“(4) provide for the sale of all or substantially all of 
the property of the estate, and the distribution of the
proceeds of such sale among holders of claims or inter-
ests; 
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“(5) modify the rights of holders of secured claims, 
other than a claim secured only by a security interest
in real property that is the debtor’s principal residence, 
or of holders of unsecured claims, or leave unaffected 
the rights of holders of any class of claims; and 

“(6) include any other appropriate provision not in-
consistent with the applicable provisions of this title.” 

We can easily rule out the first five of these paragraphs
as potential sources of legal authority for the Sackler dis-
charge. They permit a plan to address claims and property
belonging to a debtor or its estate. §§1123(b)(2), (3), (4). 
They permit a plan to modify the rights of creditors who
hold claims against the debtor or its estate.  §§1123(b)(1), 
(5). But nothing in those paragraphs authorizes a plan to 
extinguish claims against third parties, like the Sacklers, 
without the consent of the affected claimants, like the opi-
oid victims. If authority for the Sackler discharge can be 
found anywhere, it must be found in paragraph (6).  That is 
the paragraph on which the Second Circuit primarily rested
its decision below, and it is the one on which plan propo-
nents pin their case here.2 

As the plan proponents see it, paragraph (6) allows a 

—————— 
2 The Sacklers suggest that, if 11 U. S. C. §1123(b) does not permit a

bankruptcy court to release and enjoin claims against a nondebtor with-
out the affected claimants’ consent, §105(a) does.  See Brief for Mortimer-
Side Initial Covered Respondents 19 (Brief for Sackler Family).  That 
provision allows a bankruptcy court to “issue any order, process, or judg-
ment that is necessary or appropriate to carry out the provisions of ” the 
bankruptcy code. §105(a). As the Second Circuit recognized, however, 
“§105(a) alone cannot justify” the imposition of nonconsensual third-
party releases because it serves only to “ ‘carry out’ ” authorities expressly
conferred elsewhere in the code.  69 F. 4th 45, 73 (2023) (quoting 
§105(a)); see also 2 R. Levin & H. Sommer, Collier on Bankruptcy
¶105.01[1], p. 105–6 (16th ed. 2023).  Purdue concedes this point, Brief 
for Debtor Respondents 19, n. 5 (Brief for Purdue), as do several other 
plan proponents, see, e.g., Brief for Respondent Ad Hoc Committee 29.
Necessarily, then, our focus trains on §1123(b)(6). 
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debtor to include in its plan, and a court to order, any term 
not “expressly forbid[den]” by the bankruptcy code as long 
as a bankruptcy judge deems it “appropriate” and con-
sistent with the broad “purpose[s]” of bankruptcy. 69 
F. 4th, at 73–74; post, at 41–42 (KAVANAUGH, J., dissent-
ing). And because the code does not expressly forbid a non-
consensual nondebtor discharge, the reasoning goes, the
bankruptcy court was free to authorize one here after find-
ing it an “appropriate” provision. See Brief for Sackler 
Family 19–21; Brief for Purdue 20; post, at 13–15. 

This understanding of the statute faces an immediate ob-
stacle. Paragraph (6) is a catchall phrase tacked on at the 
end of a long and detailed list of specific directions.  When 
faced with a catchall phrase like that, courts do not neces-
sarily afford it the broadest possible construction it can
bear. Epic Systems Corp. v. Lewis, 584 U. S. 497, 512 
(2018). Instead, we generally appreciate that the catchall 
must be interpreted in light of its surrounding context and
read to “embrace only objects similar in nature” to the spe-
cific examples preceding it. Ibid. (internal quotation marks 
omitted). So, for example, when a statute sets out a list
discussing “cars, trucks, motorcycles, or any other vehicles,” 
we appreciate that the catchall phrase may reach similar 
landbound vehicles (perhaps including buses and camper 
vans), but it does not reach dissimilar “vehicles” (such as
airplanes and submarines).  See McBoyle v. United States, 
283 U. S. 25, 26–27 (1931).  This ancient interpretive prin-
ciple, sometimes called the ejusdem generis canon, seeks to 
afford a statute the scope a reasonable reader would attrib-
ute to it. 

Viewed with that much in mind, we do not think para-
graph (6) affords a bankruptcy court the authority the plan 
proponents suppose. In some circumstances, it may be dif-
ficult to discern what a statute’s specific listed items share 
in common.  See A. Scalia & B. Garner, Reading Law 207– 
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208 (2012). But here an obvious link exists:  When Con-
gress authorized “appropriate” plan provisions in para-
graph (6), it did so only after enumerating five specific sorts
of provisions, all of which concern the debtor—its rights and 
responsibilities, and its relationship with its creditors. 
Doubtless, paragraph (6) operates to confer additional au-
thorities on a bankruptcy court.  See United States v. En-
ergy Resources Co., 495 U. S. 545, 549 (1990).  But the 
catchall cannot be fairly read to endow a bankruptcy court 
with the “radically different” power to discharge the debts 
of a nondebtor without the consent of affected nondebtor 
claimants. Epic Systems Corp., 584 U. S., at 513; see also 
RadLAX Gateway Hotel, LLC v. Amalgamated Bank, 566 
U. S. 639, 645–647 (2012).

The catchall’s text underscores the point.  Congress could
have said in paragraph (6) that “everything not expressly 
prohibited is permitted.” But it didn’t.  Instead, Congress
set out a detailed list of powers, followed by a catchall that
it qualified with the term “appropriate.”  That quintessen-
tially “context dependent” term often draws its meaning
from surrounding provisions. Sossamon v. Texas, 563 U. S. 
277, 286 (2011).  And we know to look to the statute’s pre-
ceding specific paragraphs as the relevant “context” here
because paragraph (6) tells us so.  It permits “any other ap-
propriate provision”—that is, “other” than the provisions al-
ready discussed in paragraphs (1) through (5).  (Emphasis
added.) Each of those “other” paragraphs authorizes a 
bankruptcy court to adjust claims without consent only to 
the extent such claims concern the debtor. From this, it 
follows naturally that an “appropriate provision” adopted 
pursuant to the catchall that purports to extinguish claims
without consent should be similarly constrained. See, e.g., 
Epic Systems Corp., 584 U. S., at 512–513. 

For its part, the dissent does not dispute that the ejusdem 
generis canon applies to §1123(b)(6).  Post, at 33–34; see 
also Brief for Sackler Family 44; Brief for Purdue 23.  But 



 

  

 

 

 

 
 

  

 

 

 

 

  

  
 

    
  

12 HARRINGTON v. PURDUE PHARMA L.P. 

Opinion of the Court 

it disagrees with our application of the canon for two rea-
sons. First, the dissent claims, it “is factually incorrect” to
suggest that all the provisions of §1123(b) concern the 
debtor’s rights and responsibilities.  Post, at 35. The dissent 
points out that a bankruptcy estate may settle creditors’ 
“derivative claims” against nondebtors under paragraph 
(3). Post, at 36.  And this “indisputable point,” the dissent 
declares, “defeats the Court’s conclusion that §1123(b)’s 
provisions relate only to the debtor and do not allow re-
leases of claims that victims and creditors hold against non-
debtors.” Post, at 37; see Brief for Purdue 24–25. 

But that argument contains a glaring flaw.  The dissent 
neglects why a bankruptcy court may resolve derivate
claims under paragraph (3): It may because those claims 
belong to the debtor’s estate. See, e.g., In re Ontos, Inc., 478 
F. 3d 427, 433 (CA1 2007).  In a derivative action, the 
named plaintiff “is only a nominal plaintiff. The substan-
tive claim belongs to the corporation.” 2 J. Macey, Corpo-
ration Laws §13.20[D], p. 13–140 (2020–4 Supp.).  And no 
one questions that Purdue may address in its own bank-
ruptcy plan claims “wherever located and by whomever
held,” §541(a)—including those claims derivatively as-
serted by another on its behalf, see §1123(b)(3).  The prob-
lem is, the Sackler discharge is nothing like that.  Rather 
than seek to resolve claims that substantively belong to 
Purdue, it seeks to extinguish claims against the Sacklers
that belong to their victims.  And precisely nothing in
§1123(b) suggests those claims can be bargained away with-
out the consent of those affected, as if the claims were some-
how Purdue’s own property.3 

—————— 
3 In an effort to blur this distinction, the dissent points out that the 

Sackler discharge covers claims for which Purdue’s conduct is a “legally 
relevant factor.” Post, at 34–35 (quoting 69 F. 4th, at 80).  But that does 
not alter the fact that the Sackler discharge would extinguish the victims’ 
claims against the Sacklers. Those claims neither belong to Purdue nor 
are they asserted against Purdue or its estate.  The dissent disregards 
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Having come up short on the text of §1123(b), the dissent 
pivots to the statute’s purpose. Post, at 35. As the dissent 
sees it, our application of the ejusdem generis canon should 
focus less on the provisions preceding the catchall and more
on the overall “purpose of bankruptcy law” in solving 
“collective-action problem[s].” Post, at 5, 35–36; see also 
Brief for Purdue 21. But there is an obvious difficulty with 
this approach, too. As this Court has long recognized, “[n]o
statute pursues a single policy at all costs.” Bartenwerfer 
v. Buckley, 598 U. S. 69, 81 (2023).  Always, the question we 
face is how far Congress has gone in pursuing one policy or 
another. See ibid. So, yes, bankruptcy law may serve to 
address some collective-action problems, but no one (save 
perhaps the dissent) thinks it provides a bankruptcy court 
with a roving commission to resolve all such problems that
happen its way, blind to the role other mechanisms (legis-
lation, class actions, multi-district litigation, consensual 
settlements, among others) play in addressing them.  And 
here, the five paragraphs that precede the catchall tell us
that bankruptcy courts may have many powers, including
the power to address certain collective-action problems
when they implicate the debtor’s rights and responsibili-
ties. But those directions also indicate that a bankruptcy 
court’s powers are not limitless and do not endow it with
the power to extinguish without their consent claims held
by nondebtors (here, the opioid victims) against other non-
debtors (here, the Sacklers).4 

—————— 
these elemental distinctions.  See, e.g., post, at 49 (conflating the estate’s
power to settle its own fraudulent transfer claims against the Sacklers
with the power to extinguish those of the victims against the Sacklers). 

4 The dissent characterizes our analysis of paragraph (6) as “breez[y],” 
as if the analysis would be correct if only it were belabored.  Post, at 34. 
And yet it is the dissent that relegates the text of the relevant statute,
§1123(b), to a pair of footnotes bookending a 25-page exposition on collec-
tive-action problems and public policy, one that precedes any effort to
engage with our statutory analysis.  See post, at 7, n. 1, 32, n. 5. 
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B 
When resolving a dispute about a statute’s meaning, we 

sometimes look for guidance not just in its immediate terms
but in related provisions as well. See, e.g., Turkiye Halk 
Bankasi A. S. v. United States, 598 U. S. 264, 275 (2023). 
Paragraph (6) itself alludes to this fact by instructing that
any plan term adopted under its auspices must not be “in-
consistent with the applicable provisions of ” the bank-
ruptcy code.  Following that direction and looking to Chap-
ter 11 more broadly, we find at least three further reasons 
why §1123(b)(6) cannot bear the interpretation the plan
proponents and the dissent would have us give it.

First, consider what is and who can earn a discharge.  As 
we have seen, a discharge releases the debtor from its debts
and enjoins future efforts to collect them—even by those
who do not assent to the debtor’s reorganization plan.
§§524(a)(1)–(2), 1129(b)(1), 1141(a).  Generally, too, the 
bankruptcy code reserves this benefit to “the debtor”—the
entity that files for bankruptcy. §1141(d)(1)(A); accord,
§524(e); see also §§727(a)–(b).  The plan proponents and the 
dissent’s reading of §1123(b)(6) would defy these rules by 
effectively affording to a nondebtor a discharge usually re-
served for the debtor alone. 

Second, notice how the code constrains the debtor.  To win 
a discharge, again as we have seen, the code generally re-
quires the debtor to come forward with virtually all its as-
sets. §§541(a)(1), 548. Nor is the discharge a debtor re-
ceives unbounded. It does not reach claims based on “fraud” 
or those alleging “willful and malicious injury.”  §§523(a)(2), 
(4), (6). And it cannot “affect any right to trial by jury” a
creditor may have “with regard to a personal injury or 
wrongful death tort claim.”  28 U. S. C. §1411(a).  The plan
proponents and the dissent’s reading of §1123(b)(6) trans-
gresses all these limits too.  The Sacklers have not agreed
to place anything approaching their full assets on the table
for opioid victims. Yet they seek a judicial order that would 
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extinguish virtually all claims against them for fraud, will-
ful injury, and even wrongful death, all without the consent
of those who have brought and seek to bring such claims. 
In each of these ways, the Sacklers seek to pay less than the 
code ordinarily requires and receive more than it normally
permits.

Finally, there is a notable exception to the code’s general
rules. For asbestos-related bankruptcies—and only for 
such bankruptcies—Congress has provided that, “[n]ot-
withstanding” the usual rule that a debtor’s discharge does 
not affect the liabilities of others on that same debt, §524(e), 
courts may issue “an injunction . . . bar[ring] any action di-
rected against a third party” under certain statutorily spec-
ified circumstances. §524(g)(4)(A)(ii).  That the code does 
authorize courts to enjoin claims against third parties with-
out their consent, but does so in only one context, makes it 
all the more unlikely that §1123(b)(6) is best read to afford
courts that same authority in every context. See, e.g., 
Bittner v. United States, 598 U. S. 85, 94 (2023); AMG Cap-
ital Management, LLC v. FTC, 593 U. S. 67, 77 (2021).5 

How do the plan proponents and the dissent reply to all 
this? Essentially, they ask us to look the other way. What-
ever limits the code imposes on debtors and discharges 
mean nothing, they say, because the Sacklers seek a “re-
lease,” not a “discharge.” See, e.g., post, at 46–48. But word 

—————— 
5 The dissent claims that, in making this observation, we defy §524(g)’s 

directive that “[n]othing in [it], or in the amendments made by [its addi-
tion to the bankruptcy code], shall be construed to modify, impair, or su-
persede any other authority the court has to issue injunctions in connec-
tion with an order confirming a plan of reorganization.”  108 Stat. 4117, 
note following 11 U. S. C. §524; see post, at 44–45.  That charge misun-
derstands the point.  We do not read §524(g) to “impair” or “modify” au-
thority previously available to courts in bankruptcy.  To the contrary, we
simply understand §524(g) to illustrate how Congress might proceed if it
intended to confer upon bankruptcy courts a novel and extraordinary 
power to extinguish claims against third parties without claimants’ con-
sent.  See Czyzewski v. Jevic Holding Corp., 580 U. S. 451, 465 (2017). 
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games cannot obscure the underlying reality. Once more, 
the Sacklers seek greater relief than a bankruptcy dis-
charge normally affords, for they hope to extinguish even
claims for wrongful death and fraud, and they seek to do so
without putting anything close to all their assets on the ta-
ble.  Nor is what the Sacklers seek a traditional release, for 
they hope to have a court extinguish claims of opioid victims 
without their consent.  See, e.g., J. Macey, Corporate Gov-
ernance: Promises Kept, Promises Broken 152 (2008) (“set-
tlements are, by definition, consensual”); accord, Firefight-
ers v. Cleveland, 478 U. S. 501, 529 (1986).  Describe the 
relief the Sacklers seek how you will, nothing in the bank-
ruptcy code contemplates (much less authorizes) it. 

C 
If text and context supply two strikes against the plan 

proponents and the dissent’s construction of §1123(b)(6),
history offers a third. When Congress enacted the present
bankruptcy code in 1978, it did “not write ‘on a clean slate.’ ”  
Hall v. United States, 566 U. S. 506, 523 (2012) (quoting 
Dewsnup v. Timm, 502 U. S. 410, 419 (1992)).  Recognizing
as much, this Court has said that pre-code practice may
sometimes inform our interpretation of the code’s more 
“ambiguous” provisions. RadLAX Gateway Hotel, 566 
U. S., at 649. 

While we discern no ambiguity in §1123(b)(6) for the rea-
sons explored above, historical practice confirms the lesson 
we take from it. Every bankruptcy law the parties and their 
amici have pointed us to, from 1800 until 1978, generally 
reserved the benefits of discharge to the debtor who offered 
a “fair and full surrender of [its] property.” Sturges v. 
Crowninshield, 4 Wheat. 122, 176 (1819); accord, Central 
Va. Community College v. Katz, 546 U. S. 356, 363–364 
(2006); see, e.g., Bankruptcy Act of 1800, §5, 2 Stat. 23 (re-
pealed 1803); Act of Aug. 19, 1841, §3, 5 Stat. 442–443 (re-
pealed 1843); Act of Mar. 2, 1867, §§11, 29, 14 Stat. 521, 
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531–532 (repealed 1878); Bankruptcy Act of 1898, §§7, 14,
30 Stat. 548, 550 (repealed 1978).  No one has directed us 
to a statute or case suggesting American courts in the past
enjoyed the power in bankruptcy to discharge claims
brought by nondebtors against other nondebtors, all with-
out the consent of those affected.  Surely, if Congress had
meant to reshape traditional practice so profoundly in the
present bankruptcy code, extending to courts the capacious
new power the plan proponents claim, one might have ex-
pected it to say so expressly “somewhere in the [c]ode itself.” 
Dewsnup, 502 U. S., at 420.6 

III 
Faced with so many marks against its interpretation of

the law, plan proponents and the dissent resort to a policy 
argument.  The Sacklers, they remind us, have signaled 
that they will not return any funds to Purdue’s estate un-
less the bankruptcy court grants them the sweeping non-
consensual release and injunction they seek.  Absent these 
concessions, plan proponents and the dissent emphatically 
predict, “there will be no viable path” for victims to recover 
even $3,500 each. Tr. of Oral Arg. 100; Brief for Sackler
Family 27; see Brief for Respondent Official Committee of 
Unsecured Creditors of Purdue Pharma L. P. et al. 45–46; 
post, at 4, 21–28, 52–54. 

The U. S. Trustee disputes that assessment.  Yes, he 
says, reversing the Second Circuit may cause Purdue’s cur-
rent reorganization plan to unravel.  But that would also 

—————— 
6 The dissent declares pre-code practice irrelevant to the task at hand

and insists the power to order nonconsensual releases has been settled 
by “decades” of bankruptcy court practice.  Post, at 3, 5, 8, 11, 50–51.  But 
in resisting the notion that pre-code practice may inform our work, the 
dissent defies our precedents.  And in appealing to “decades” of lower 
court practice, the dissent seems to forget why we took this case in the
first place:  to resolve a longstanding and deeply entrenched disagree-
ment between lower courts over the legality of nonconsensual third-party
releases. See n. 1, supra. 



 

  

 

 

 

 

 
 

 

 

 

 

  

  

 
 

  
 
 

  

 

18 HARRINGTON v. PURDUE PHARMA L.P. 

Opinion of the Court 

mean the Sacklers would face lawsuits by individual vic-
tims, States, other governmental entities, and perhaps even
fraudulent-transfer claims from the bankruptcy estate.  So 
much legal exposure, the Trustee asserts, may induce the 
Sacklers to negotiate consensual releases on terms more fa-
vorable to opioid victims. Brief for Petitioner 47–48.  The 
Sacklers may “want global peace,” the Trustee acknowl-
edges, but that doesn’t “mea[n] that they wouldn’t pay a lot 
for 97.5 percent peace.” Tr. of Oral Arg. 26.  After all, the 
Trustee reminds us, during the appeal in this very case, the 
Sacklers agreed to increase their contribution by more than
$1 billion in order to secure the consent of the eight object-
ing States. If past is prologue, the Trustee says, there may 
be a better deal on the horizon.7 

Even putting that aside, the Trustee urges us to consider 
the ramifications of this case for others.  Nonconsensual 
third-party releases, he observes, allow tortfeasors to win 
immunity from the claims of their victims, including for
claims (like wrongful death and fraud) they could not dis-
charge in bankruptcy, and do so without placing anything 
approaching all of their assets on the table.  Endorsing that
maneuver, the Trustee says, would provide a “roadmap for
corporations and wealthy individuals to misuse the bank-
ruptcy system” in future cases “to avoid mass-tort liability.” 
Brief for Petitioner 44–45. 

Both sides of this policy debate may have their points. 

—————— 
7 The parties likewise spar over whether, absent the Sacklers’ dis-

charge, the family could deplete the estate by asserting indemnification 
claims against the company.  Plan proponents and the dissent point to a 
2004 agreement that commits Purdue to cover certain liability and legal 
expenses the Sacklers incur.  Brief for Purdue 10; post, at 21–24.  But 
here again, the Trustee sees things differently.  He underscores the plan
proponents’ concession that the 2004 agreement “does not apply if a court
determines the Sacklers ‘did not act in good faith.’ ” Reply Brief 16.  And, 
he adds, bankruptcy courts have a variety of statutory tools at their dis-
posal to disallow or equitably subordinate any potential indemnification 
claims the Sacklers might pursue.  Ibid. (citing §§502(e)(1)(B), 510(c)(1)). 
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But, in the end, we are the wrong audience for them.  As 
the people’s elected representatives, Members of Congress
enjoy the power, consistent with the Constitution, to make
policy judgments about the proper scope of a bankruptcy
discharge. Someday, Congress may choose to add to the
bankruptcy code special rules for opioid-related bankrupt-
cies as it has for asbestos-related cases. Or it may choose
not to do so. Either way, if a policy decision like that is to 
be made, it is for Congress to make.  Despite the misimpres-
sion left by today’s dissent, our only proper task is to inter-
pret and apply the law as we find it; and nothing in present 
law authorizes the Sackler discharge. 

IV 
As important as the question we decide today are ones we 

do not. Nothing in what we have said should be construed 
to call into question consensual third-party releases offered
in connection with a bankruptcy reorganization plan; those
sorts of releases pose different questions and may rest on 
different legal grounds than the nonconsensual release at
issue here. See, e.g., In re Specialty Equipment Cos., 3 F. 3d 
1043, 1047 (CA7 1993).  Nor do we have occasion today to
express a view on what qualifies as a consensual release or 
pass upon a plan that provides for the full satisfaction of 
claims against a third-party nondebtor.  Additionally, be-
cause this case involves only a stayed reorganization plan, 
we do not address whether our reading of the bankruptcy 
code would justify unwinding reorganization plans that 
have already become effective and been substantially con-
summated. Confining ourselves to the question presented, 
we hold only that the bankruptcy code does not authorize a 
release and injunction that, as part of a plan of reorganiza-
tion under Chapter 11, effectively seeks to discharge claims
against a nondebtor without the consent of affected claim-
ants. Because the Second Circuit ruled otherwise, its judg-
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ment is reversed and the case is remanded for further pro-
ceedings consistent with this opinion. 

It is so ordered. 
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SUPREME COURT OF THE UNITED STATES 

No. 23–124 

WILLIAM K. HARRINGTON, UNITED STATES 
TRUSTEE, REGION 2, PETITIONER v. 

PURDUE PHARMA L.P., ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE SECOND CIRCUIT 

[June 27, 2024] 

JUSTICE KAVANAUGH, with whom THE CHIEF JUSTICE, 
JUSTICE SOTOMAYOR, and JUSTICE KAGAN join, dissenting. 

Today’s decision is wrong on the law and devastating for
more than 100,000 opioid victims and their families.  The 
Court’s decision rewrites the text of the U. S. Bankruptcy
Code and restricts the long-established authority of
bankruptcy courts to fashion fair and equitable relief for
mass-tort victims.  As a result, opioid victims are now
deprived of the substantial monetary recovery that they
long fought for and finally secured after years of litigation.

Bankruptcy seeks to solve a collective-action problem and
prevent a race to the courthouse by individual creditors
who, if successful, could obtain all of a company’s assets,
leaving nothing for all the other creditors.  The bankruptcy 
system works to preserve a bankrupt company’s limited 
assets and to then fairly and equitably distribute those
assets among the creditors—and in mass-tort bankruptcies, 
among the victims.  To do so, the Bankruptcy Code vests 
bankruptcy courts with broad discretion to approve
“appropriate” plan provisions. 11 U. S. C. §1123(b)(6). 

In this mass-tort bankruptcy case, the Bankruptcy Court 
exercised that discretion appropriately—indeed,
admirably. It approved a bankruptcy reorganization plan 
for Purdue Pharma that built up the estate to 
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approximately $7 billion by securing a $5.5 to $6 billion 
settlement payment from the Sacklers, who were officers
and directors of Purdue. The plan then guaranteed 
substantial and equitable compensation to Purdue’s many 
victims and creditors, including more than 100,000 
individual opioid victims. The plan also provided
significant funding for thousands of state and local
governments to prevent and treat opioid addiction. 

The plan was a shining example of the bankruptcy
system at work. Not surprisingly, therefore, virtually all of
the opioid victims and creditors in this case fervently
support approval of Purdue’s bankruptcy reorganization 
plan. And all 50 state Attorneys General have signed on to 
the plan—a rare consensus. The only relevant exceptions
to the nearly universal desire for plan approval are a small
group of Canadian creditors and one lone individual. 

But the Court now throws out the plan—and in doing so, 
categorically prohibits non-debtor releases, which have 
long been a critical tool for bankruptcy courts to manage
mass-tort bankruptcies like this one.  The Court’s decision 
finds no mooring in the Bankruptcy Code.  Under the Code, 
all agree that a bankruptcy plan can nonconsensually 
release victims’ and creditors’ claims against a bankrupt 
company—here, against Purdue.  Yet the Court today says 
that a plan can never release victims’ and creditors’ claims 
against non-debtor officers and directors of the company— 
here, against the Sacklers.

That is true, the Court says, even when (as here) those 
non-debtor releases are necessary to facilitate a fair 
settlement with the officers and directors and produce a
significantly larger bankruptcy estate that can be fairly and 
equitably distributed among the victims and creditors.  And 
that is true, the Court also says, even when (as here) those
officers and directors are indemnified by the company.
When officers and directors are indemnified by the 
company, a victim’s or creditor’s claim against the non-
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debtors “is, in essence, a suit against the debtor” that could 
“deplete the assets of the estate” for the benefit of only a 
few, just like a claim against the company itself.  In re 
Purdue Pharma L. P., 69 F. 4th 45, 78 (CA2 2023)
(quotation marks omitted). 

It therefore makes little legal, practical, or economic 
sense to say, as the Court does, that the victims’ and
creditors’ claims against the debtor can be released, but 
that it would be categorically “inappropriate” to release 
their identical claims against non-debtors even when they
are indemnified or when the release generates a significant 
settlement payment by the non-debtor to the estate.  

For decades, bankruptcy courts and courts of appeals
have determined that non-debtor releases can be 
appropriate and essential in mass-tort cases like this one. 
Non-debtor releases have enabled substantial and 
equitable relief to victims in cases ranging from asbestos,
Dalkon Shield, and Dow Corning silicone breast implants 
to the Catholic Church and the Boy Scouts.  As leading
scholars on bankruptcy explain, “the bankruptcy
community has recognized the resolution of mass tort 
claims as a widely accepted core function of bankruptcy
courts for decades”—and they emphasize that a “key 
feature in every mass tort bankruptcy” has been the non-
debtor release.  A. Casey & J. Macey, In Defense of Chapter
11 for Mass Torts, 90 U. Chi. L. Rev. 973, 974, 977 (2023).
 No longer. 

Given the broad statutory text—“appropriate”—and the 
history of bankruptcy practice approving non-debtor 
releases in mass-tort bankruptcies, there is no good reason
for the debilitating effects that the decision today imposes
on the opioid victims in this case and on the bankruptcy 
system at large.  To be sure, many Americans have deep 
hostility toward the Sacklers. But allowing that animosity 
to infect this bankruptcy case is entirely misdirected and 
counterproductive, and just piles even more injury onto the 
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opioid victims. And no one can have more hostility toward 
the Sacklers and a greater desire to go after the Sacklers’ 
assets than the opioid victims themselves.  Yet the victims 
unequivocally seek approval of this plan. 

With the current plan now gone and non-debtor releases 
categorically prohibited, the consequences will be severe, as 
the victims and creditors forcefully explained.  Without 
releases, there will be no $5.5 to $6 billion settlement 
payment to the estate, and “there will be no viable path to 
any victim recovery.”  Tr. of Oral Arg. 100. And without the 
plan’s substantial funding to prevent and treat opioid 
addiction, the victims and creditors bluntly described 
further repercussions: “more people will die without this 
Plan.” Brief for Respondent Official Committee of 
Unsecured Creditors of Purdue Pharma L. P. et al. 55. 

In short: Despite the broad term “appropriate” in the 
statutory text, despite the longstanding precedents 
approving mass-tort bankruptcy plans with non-debtor 
releases like these, despite 50 state Attorneys General 
signing on, and despite the pleas of the opioid victims, 
today’s decision creates a new atextual restriction on the 
authority of bankruptcy courts to approve appropriate plan 
provisions. The opioid victims and their families are 
deprived of their hard-won relief. And the communities 
devastated by the opioid crisis are deprived of the funding 
needed to help prevent and treat opioid addiction. As a 
result of the Court’s decision, each victim and creditor 
receives the essential equivalent of a lottery ticket for a 
possible future recovery for (at most) a few of them.  And as 
the Bankruptcy Court explained, without the non-debtor 
releases, there is no good reason to believe that any of the 
victims or state or local governments will ever recover 
anything. I respectfully but emphatically dissent. 
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I 
To map out this dissent for the reader:  Part I (pages 5 to

18) discusses why non-debtor releases are often appropriate
and essential, particularly in mass-tort bankruptcies.  Part 
II (pages 18 to 31) explains why non-debtor releases were 
appropriate and essential in the Purdue bankruptcy.  Part 
III (pages 31 to 52) engages the Court’s contrary arguments
and why I respectfully disagree with those arguments. Part 
IV (pages 52 to 54) sums up.

Throughout this opinion, keep in mind the goal of
bankruptcy. The bankruptcy system is designed to
preserve the debtor’s estate so as to ensure fair and
equitable recovery for creditors.  Bankruptcy courts achieve 
that overarching objective by, among other things, 
releasing claims that otherwise could deplete the estate for 
the benefit of only a few and leave all the other creditors 
with nothing. And as courts have recognized for decades,
especially in mass-tort cases, non-debtor releases are not 
merely “appropriate,” but can be absolutely critical to 
achieving the goal of bankruptcy—fair and equitable 
recovery for victims and creditors. 

A 
Article I, §8, of the Constitution affords Congress power 

to establish “uniform Laws on the subject of Bankruptcies 
throughout the United States” and to “make all Laws which
shall be necessary and proper for carrying into Execution”
that power.

Early in the Nation’s history, Congress established the 
bankruptcy system.  In 1978, Congress significantly 
revamped and reenacted the Bankruptcy Code in its 
current form. Bankruptcy Code of 1978, 92 Stat. 2549. 

The purpose of bankruptcy law is to address the 
collective-action problem that a bankruptcy poses. 
T. Jackson, The Logic and Limits of Bankruptcy Law 12–13 
(1986). When a company’s liabilities exceed its ability to 
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pay creditors, every creditor has an incentive to maximize 
its own recovery before other creditors deplete the pot.
Without a mandatory collective system, the creditors would
race to the courthouse to recover first.  One or a few 
successful creditors could then recover substantial funds, 
deplete the assets, and drive the company under—leaving 
other creditors with nothing. See id., at 7–19; D. Baird, A 
World Without Bankruptcy, 50 Law & Contemp. Prob. 173, 
183–184 (1987); T. Jackson, Bankruptcy, Non-Bankruptcy 
Entitlements, and the Creditors’ Bargain, 91 Yale L. J. 857, 
860–868 (1982).

Bankruptcy creates a way for creditors to “act as one, by 
imposing a collective and compulsory proceeding on them.”
Jackson, Logic and Limits of Bankruptcy Law, at 13.  One 
of the goals of Chapter 11 of the Bankruptcy Code in 
particular is to fairly distribute estate assets among
creditors “in order to prevent a race to the courthouse to 
dismember the debtor.”  7 Collier on Bankruptcy ¶1100.01,
p. 1100–3 (R. Levin & H. Sommer eds., 16th ed. 2023).
Chapter 11 is aimed at preserving an estate’s value for
distribution to creditors in the face of that collective-action 
problem.

The basic Chapter 11 case runs as follows. After the 
debtor files for bankruptcy under Chapter 11, the debtor’s 
property becomes property of the bankruptcy estate.  11 
U. S. C. §541.  Any litigation that might interfere with the 
property of the estate is subject to an automatic stay, thus 
preventing creditors from skipping the line by litigating in 
a separate forum against the debtor while the bankruptcy
is ongoing. §362.

With litigation paused, the parties craft a plan of 
reorganization for the debtor. The Code grants the
bankruptcy court sweeping powers to reorganize the debtor 
company and ensure fair and equitable recovery for the 
creditors. For example, the plan may authorize selling or 
retaining the company’s property; merging or consolidating 
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the company; or amending the company’s charter. 
§1123(a)(5). The subsection at issue here, §1123(b), also 
authorizes many other kinds of provisions that bankruptcy 
plans may include.1  Most relevant for this case, as I will 
explain, the reorganization plan may impair and release 
“any class of claims” that creditors hold against the debtor.  
§1123(b)(1). The plan may also settle and release “any
claim or interest” that the debtor company holds against 
non-debtors. §1123(b)(3). And the plan may include “any
other appropriate provision not inconsistent with the 
applicable provisions” of the Bankruptcy Code. §1123(b)(6).

To address any collective-action or holdout problem, the 
bankruptcy court has the power to approve a reorganization 
plan even without the consent of every creditor. If creditors 
holding more than one-half in number (and at least two-
thirds in amount) of the claims in every class accept the
plan, the court can confirm the plan. §§1126(c), 
1129(a)(8)(A). A plan is “said to be confirmed consensually 
—————— 

1 The full text of §1123(b) provides that “a plan may—
“(1) impair or leave unimpaired any class of claims, secured or 

unsecured, or of interests; 
“(2) subject to section 365 of this title, provide for the assumption,

rejection, or assignment of any executory contract or unexpired lease 
of the debtor not previously rejected under such section;
 “(3) provide for—

“(A) the settlement or adjustment of any claim or interest belonging 
to the debtor or to the estate; or 

“(B) the retention and enforcement by the debtor, by the trustee, or 
by a representative of the estate appointed for such purpose, of any 
such claim or interest; 

“(4) provide for the sale of all or substantially all of the property of
the estate, and the distribution of the proceeds of such sale among 
holders of claims or interests; 

“(5) modify the rights of holders of secured claims, other than a claim
secured only by a security interest in real property that is the debtor’s 
principal residence, or of holders of unsecured claims, or leave 
unaffected the rights of holders of any class of claims; and 

“(6) include any other appropriate provision not inconsistent with
the applicable provisions of this title.” 



 

  
 

 

 
 
 

 
 

 

 

 

 
 

 

 
  

  

 

 

8 HARRINGTON v. PURDUE PHARMA L.P. 

KAVANAUGH, J., dissenting 

if all classes of creditors vote in favor, even if some classes 
have dissenting creditors.” 7 Collier, Bankruptcy ¶1129.01, 
at 1129–13.  That the bankruptcy system considers a plan
with majority (even if not unanimous) support to be
“consensual” underscores that the bankruptcy system is
designed to benefit creditors collectively and prevent 
holdout problems.

Confirmation of the plan “generally discharges the debtor 
from all debts that arose before confirmation.”  Id., 
¶1100.09[2][f], at 1100–42 (citing §1141(d)).  And all 
creditors are bound by the plan’s distribution, even if some
creditors are not happy and oppose the plan. Ibid. 

B 
This is a mass-tort bankruptcy case. Mass-tort cases 

present the same collective-action problem that bankruptcy 
was designed to address.  “Without a mandatory rule that 
consolidates claims in a single tribunal, tort claimants
would rationally enter a race to the courthouse.”  A. Casey
& J. Macey, In Defense of Chapter 11 for Mass Torts, 90
U. Chi. L. Rev. 973, 997 (2023).  And the “plaintiffs who 
bring successful suits earlier are likely to drain the firm’s 
resources, while inconsistent judgments could result in
inequitable payouts even among plaintiffs who ultimately 
do collect.” Id., at 994. 

For many decades now, bankruptcy law has stepped in as
a coordinating tribunal in significant mass-tort cases.
When a company that is liable for mass torts files for 
bankruptcy, the bankruptcy system enables (and requires) 
the mass-tort victims who are seeking relief from the
bankrupt company to work together to reach a fair and 
equitable distribution of the company’s assets.

In many cases, there is no workable alternative other 
than bankruptcy for achieving fair and equitable recovery 
for mass-tort victims. “Outside of bankruptcy,” victims face 
“significant administrative costs” of multi-district 
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litigation, “which has limited coordination mechanisms and 
no tools for binding future claimants.”  Id., at 1005. And 
multi-district litigation cannot “solve the collective action
problem because dissenting claimants can opt out of 
settlements even when super majorities favor them.” Ibid. 

Bankruptcy, on the other hand, reduces administrative
costs and allows all of the affected parties to come together,
pause litigation elsewhere, invoke procedural safeguards
including discovery, and reach a collective resolution that
considers both current and future victims. Cf. Federal 
Judicial Center, E. Gibson, Case Studies of Mass Tort 
Limited Fund Class Action Settlements & Bankruptcy
Reorganizations 6 (2000) (“bankruptcy reorganizations 
provide an inherently fairer method of resolving mass tort
claims” than alternative of class-action settlements). 

In some cases—including mass-tort cases—it is not only
the debtor company, but rather another closely related
person or entity such as officers and directors (non-debtors),
who may hold valuable assets and also be potentially liable 
for the company’s wrongdoing.

But it may be uncertain whether the victims can recover
in tort suits against the non-debtors due to legal hurdles or
difficulty reaching the non-debtors’ assets.  In those cases, 
a settlement may be reached: In exchange for being 
released from potential liability for any wrongdoing, the
non-debtor must make substantial payments to the 
company’s bankruptcy estate in order to compensate 
victims. As long as the settlement is fair, the non-debtor’s
settlement payment will benefit victims “by enlarging the 
pie of recoverable funds” in the bankruptcy estate.  Casey
& Macey, 90 U. Chi. L. Rev., at 1001.  And it will reduce 
administrative costs, because the victims’ claims against 
both the debtor and the non-debtor may be resolved “at the
same time and in the same tribunal.”  Id., at 1002. 

The non-debtor’s settlement payment into the estate can
also solve a collective-action problem. Bringing the non-
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debtor’s assets into the bankruptcy estate enables those 
assets to be distributed fairly and equitably among victims,
rather than swallowed up by the first victim to successfully
sue the non-debtor.  Id., at 1002–1003. 

A separate collective-action problem can arise when the
insolvent company’s officers and directors are indemnified 
by the company for liability arising out of their job duties. 
In such cases, “a suit against the non-debtor is, in essence, 
a suit against the debtor.” In re Purdue Pharma L. P., 69 
F. 4th 45, 78 (CA2 2023) (quotation marks omitted). If not 
barred from doing so, the creditors could race to the 
courthouse against the indemnified officers and directors
for basically the same claims that they hold against the 
debtor company. If successful, such suits would deplete the
company’s assets because a judgment against the 
indemnified officers and directors would likely come out of
the debtor company’s assets. 

Another similar collective-action problem can involve 
liability insurance, a kind of indemnification relationship 
where the insurer is on the hook for tort victims’ claims 
against the debtor company. See B. Zaretsky, Insurance 
Proceeds in Bankruptcy, 55 Brooklyn L. Rev. 373, 375–376 
(1989). The insurance assets—meaning assets to the limits 
of the debtor’s insurance coverage—are usually a key asset 
for the bankruptcy estate to compensate victims.  But tort 
victims also “may have direct action rights against the 
insurance carrier, even, in some cases, bypassing the 
debtor-insured.” 5 Collier, Bankruptcy ¶541.10[3], at 541– 
60. If victims brought their claims directly against the 
insurer for the same claims that they hold against the 
estate, one group of victims could obtain from the insurer 
the full amount of the debtor’s coverage.  That would 
obviously prevent the insurance money from being used as 
part of the bankruptcy estate.  See Zaretsky, 55 Brooklyn 
L. Rev., at 376–377, 394–395. 
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To address those various collective-action problems,
bankruptcy courts have long found non-debtor releases to
be appropriate in certain complex bankruptcy cases, 
especially in mass-tort bankruptcies.  Indeed, that is 
precisely why non-debtor releases emerged in asbestos 
mass-tort bankruptcies in the 1980s.  See id., at 405–414; 
Casey & Macey, 90 U. Chi. L. Rev., at 998–999; see, e.g., 
MacArthur Co. v. Johns-Manville Corp., 837 F. 2d 89 (CA2 
1988). And that is precisely why non-debtor releases have 
become such a well-established tool in mass-tort 
bankruptcies in the decades since. 

For example, after A. H. Robins declared bankruptcy in
1985 in the face of massive tort liability for injuries from its
defective intrauterine device, the Dalkon Shield, nearly
200,000 victims filed proof of claims.  In re A. H. Robins Co., 
88 B. R. 742, 743–744, 747 (ED Va. 1988), aff ’d, 880 F. 2d
694 (CA4 1989). A plan provision releasing the company’s
directors and insurance company ensured that the estate
would not be depleted through indemnity or contribution
claims, or claims brought directly against the directors or
insurer. 88 B. R., at 751; 880 F. 2d, at 700–702.  Preventing
the victims from engaging in “piecemeal litigation” against 
the non-debtor directors and insurance company was the 
only way to ensure “equality of treatment of similarly 
situated creditors.” 88 B. R., at 751. Therefore, the 
Bankruptcy Court found (and the Fourth Circuit agreed) 
that the release was “necessary and essential” to the
bankruptcy’s success. Ibid.; see 880 F. 2d, at 701–702.  The 
plan ultimately provided for the victims to recover in full, 
and they overwhelmingly approved the plan. Id., at 700– 
701. 

A non-debtor release provision was similarly essential to 
resolve hundreds of thousands of victims’ tort claims 
against Dow Corning Corporation, which declared 
bankruptcy in 1995 in the face of liability for its defective
silicone breast implants. See In re Dow Corning Corp., 287 
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B. R. 396, 397 (ED Mich. 2002).  The non-debtor release 
provision prevented the victims from suing Dow Corning’s 
insurers and shareholders for their tort claims—which 
would have depleted Dow Corning’s shared insurance
assets and other estate assets. Id., at 402–403, 406–408. 
The non-debtor release provision was “essential” to the 
bankruptcy reorganization because the reorganization
hinged “on the debtor being free from indirect suits against 
parties who would have indemnity or contribution claims 
against the debtor.” In re Dow Corning Corp., 280 F. 3d 
648, 658 (CA6 2002); 287 B. R., at 410–413. 

The need for such a tool to deal with complex bankruptcy
cases has not gone away. Far from it.  Indeed, without the 
option of bankruptcy with non-debtor releases, “tort victims 
in several recent high-profile cases would have received less
compensation; the compensation would have been unfairly 
distributed; and the administrative costs of resolving their 
claims would have been higher.”  Casey & Macey, 90 U. Chi. 
L. Rev., at 979; see also Brief for Law Professors in Support 
of Respondents as Amici Curiae 21–25; Brief for Certain 
Former Commissioners of the American Bankruptcy
Institute’s Commission To Study the Reform of Chapter 11 
as Amici Curiae 9–11; Brief for Association of the Bar of the 
City of New York as Amicus Curiae 9, 11–15. 

Consider two recent examples that ensured recovery for 
the victims of torts committed by the Boy Scouts of America 
and by several dioceses of the Catholic Church. In both 
cases, a national or regional organization was the debtor in 
the bankruptcy. But that organization shared its liability 
and its insurance policy with numerous other legally 
separate and autonomous local entities. Without a 
coordinating mechanism, a victim’s (or group of victims’) 
recovery against one local entity could have eaten up all of 
the shared insurance assets, leaving all of the other victims 
with nothing. Brief for Boy Scouts of America as Amicus 
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Curiae 9–14, 17–19; Brief for U. S. Conference of Catholic 
Bishops as Amicus Curiae 9–22. 

Bankruptcy provided a forum to coordinate liability and 
insurance assets. A non-debtor release provision prevented 
victims from litigating outside of the bankruptcy plan’s 
procedures. And the provision therefore prevented one
victim or group of victims from obtaining all of the
insurance funds before other victims recovered.  As a result, 
in each case, the local entities were able to pool their 
resources to create a substantial fund in a single
bankruptcy estate to compensate victims substantially and 
fairly. Brief for Boy Scouts of America as Amicus Curiae 
11–12, 20–21; Brief for Ad Hoc Group of Local Councils of 
the Boy Scouts of America as Amicus Curiae 5–6; Brief for 
U. S. Conference of Catholic Bishops as Amicus Curiae 15– 
16. 

As those examples show, in some cases where various 
closely related but distinct parties share liability or share
assets (or both), bankruptcy “provides the only forum in the 
U. S. legal system where a unified and complete resolution 
of mass-tort cases can reliably occur in a manner that 
results in a fair recovery and distribution for all claimants.” 
Brief for Association of the Bar of the City of New York as 
Amicus Curiae 15. And the bankruptcy system could not do 
so without non-debtor releases. 

C 
The Bankruptcy Code gives bankruptcy courts authority 

to approve non-debtor releases to solve the complex
collective-action problems that such cases present. As 
noted above, a Chapter 11 reorganization plan may release 
creditor claims against debtors.  §1123(b)(1). And a plan
may settle and release debtor claims against non-debtors. 
§1123(b)(3).

In addition, the plan may also include “any other
appropriate provision not inconsistent with the applicable 
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provisions of ” the Code.  §1123(b)(6).  Section 1123(b)(6)
provides ample flexibility for the reorganization plan to 
settle and release creditor claims against non-debtors who 
are closely related to the debtor.  For example, officers and
directors may be indemnified by the debtor company; in 
those cases, creditor claims against indemnified non-
debtors are essentially the same as creditor claims against 
the debtor business itself.  Or the non-debtors may reach a 
settlement with the victims and creditors where the non-
debtors pay a settlement amount to the estate, which in
some cases may be the only way to ensure fair and equitable 
recovery for the victims and creditors. The non-debtor 
releases—just like debtor releases under §1123(b)(1) and 
non-debtor releases under §1123(b)(3)—can be essential to 
preserve and increase the estate’s assets and can be 
essential to ensure fair and equitable victim and creditor 
recovery.

The key statutory term in §1123(b)(6) is “appropriate.”
As this Court has often said, “appropriate” is a “broad and
all-encompassing term that naturally and traditionally 
includes consideration of all the relevant factors.” 
Michigan v. EPA, 576 U. S. 743, 752 (2015) (quotation 
marks omitted).  Because determining propriety requires 
exercising judgment, the inquiry must include a degree of 
“flexibility.” Ibid.  The Court has explained on numerous
occasions that the “ordinary meaning” of a statute
authorizing appropriate relief “confers broad discretion” on 
a court. School Comm. of Burlington v. Department of Ed. 
of Mass., 471 U. S. 359, 369 (1985); see also, e.g., Sheet 
Metal Workers v. EEOC, 478 U. S. 421, 446 (1986) (plurality 
opinion) (Title VII “vest[s] district courts with broad 
discretion to award ‘appropriate’ equitable relief ”); Cooter 
& Gell v. Hartmarx Corp., 496 U. S. 384, 400 (1990) (“In 
directing the district court to impose an ‘appropriate’ 
sanction, Rule 11 itself indicates that the district court is 
empowered to exercise its discretion”). Because the 
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“language is open-ended on its face,” whether a provision is 
“appropriate is inherently context dependent.”  Tanzin v. 
Tanvir, 592 U. S. 43, 49 (2020) (quotation marks omitted). 

By allowing “any other appropriate provision,” 
§1123(b)(6) empowers a bankruptcy court to exercise 
reasonable discretion.  That §1123 confers broad discretion
makes eminent sense, given “the policies of flexibility and 
equity built into Chapter 11 of the Bankruptcy Code.” 
NLRB v. Bildisco & Bildisco, 465 U. S. 513, 525 (1984). 
Such flexibility is important to achieve Chapter 11’s ever-
elusive goal of ensuring fair and equitable recovery to 
creditors. See §§1129(a)(7), (b)(1).

The catchall authority in Chapter 11 therefore empowers
a bankruptcy court to exercise its discretion to deal with
complex scenarios, like the collective-action problems that
plague mass-tort bankruptcies. Non-debtor releases are 
often appropriate—indeed are essential—in such 
circumstances. 

And courts have therefore long found non-debtor releases
to be appropriate in certain narrow circumstances under 
§1123(b)(6). Indeed, courts have been approving such non-
debtor releases almost as long as the current Bankruptcy 
Code has existed since its enactment in 1978.  See, e.g., In re 
Johns-Manville Corp., 68 B. R. 618, 624–626 (Bkrtcy. Ct.
SDNY 1986), aff ’d, 837 F. 2d, at 90; A. H. Robins Co., 88 
B. R., at 751, aff ’d, 880 F. 2d, at 696.  Historical and 
contemporary practice demonstrate that non-debtor 
releases are especially appropriate when (as here) non-
debtor releases and corresponding settlement payments
preserve and increase the debtor’s estate and thereby 
ensure fair and equitable recovery for creditors.   

Over those decades of practice, courts have developed and 
applied numerous factors for determining whether a non-
debtor release is “appropriate” in a given case.  §1123(b)(6);
see H. Friendly, Indiscretion About Discretion, 31 Emory 
L. J. 747, 771–773 (1982) (noting the common-law-like 
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process by which factors important to a discretionary
decision develop over time).  Those factors reflect the fact 
that determining whether a non-debtor release is 
“appropriate” is a holistic inquiry that depends on the
precise facts and circumstances of each case. And the 
factors have served to confine the use of non-debtor releases 
to well-defined and narrow circumstances—precisely those
circumstances where the collective-action problems arise.

For instance, since the 1980s, the Second Circuit has 
been a leader on the non-debtor release issue.  See, e.g., 
Johns-Manville Corp., 837 F. 2d 89 (1988); In re Drexel 
Burnham Lambert Group, Inc., 960 F. 2d 285 (1992); In re 
Metromedia Fiber Network, Inc., 416 F. 3d 136 (2005).  Over 
time, the Second Circuit has developed a non-exhaustive
list of factors for determining whether a non-debtor release 
is appropriately employed and appropriately tailored in a 
given case.

First, and critically, the court must determine whether
the released party is closely related to the debtor—for 
example, through an indemnification agreement—where “a
suit against the non-debtor is, in essence, a suit against the 
debtor or will deplete the assets of the estate.”  69 F. 4th, at 
78 (quotation marks omitted).  Second, the court must 
determine if the claims against the non-debtor are 
“factually and legally intertwined” with claims against the
debtor. Ibid. Third, the court must ensure that the “scope
of the releases” is tailored to only the claims that must be 
released to protect the plan.  Ibid.  Fourth, even then, the 
court should approve the release only if it is truly
“essential” to the plan’s success and the reorganization
would fail without it. Ibid.  Fifth, the court must consider 
whether, as part of the settlement, the non-debtor party has
paid “substantial assets” to the estate.  Ibid. Sixth, the 
court should determine if the plan provides “fair payment”
to creditors for their released claims.  Id., at 79.  Seventh, 
the court must ensure that the creditors “overwhelmingly” 
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approve of the release, which the Second Circuit defined as
a 75 percent “bare minimum.” Id., at 78–79 (quotation 
marks omitted).2 

Factors one through four ensure that the releases are
necessary to solve collective-action problems that threaten
the bankruptcy and prevent fair and equitable recovery for 
the victims and creditors.  Factor five makes sure that the 
releases are not a free ride for the non-debtor.  Factor six 
ensures that the victims and creditors receive fair 
compensation. Together, factors five and six assess
whether there has been a fair settlement given the 
probability of victims’ and creditors’ recovery from the non-
debtor and the likely amount of any such recovery.  And 
factor seven ensures that the vast majority of victims and
creditors approve, meaning that the release is solving a 
holdout problem.

As the Courts of Appeals’ comprehensive factors 
illustrate, §1123(b)(6) limits a bankruptcy court’s authority 
in important respects.  A non-debtor release must be 
“appropriate” given all of the facts and circumstances of the 
case. And as the history of non-debtor releases illustrates, 
the appropriateness requirement confines the use of non-
debtor releases to narrow and relatively rare circumstances
where the releases are necessary to help victims and 
creditors achieve fair and equitable recovery.

As long as every class of victims and creditors supports
the plan by a majority vote in number and at least a two-
thirds vote in amount, the plan is “said to be confirmed 
consensually,” “even if some classes have dissenting
creditors.”  7 Collier, Bankruptcy ¶1129.01, at 1129–13. 
And the Courts of Appeals have allowed non-debtor 
—————— 

2 Other Courts of Appeals have used similar factors for evaluating non-
debtor releases.  See, e.g., In re Seaside Engineering & Surveying, Inc., 
780 F. 3d 1070, 1079–1081 (CA11 2015); National Heritage Foundation, 
Inc. v. Highbourne Foundation, 760 F. 3d 344, 347–351 (CA4 2014); In re 
Dow Corning Corp., 280 F. 3d 648, 658–661 (CA6 2002). 
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releases only when there is an even higher level of 
supermajority victim and creditor approval.  In the mass-
tort bankruptcy cases, most plans have easily cleared that 
bar and received close to 100 percent approval.  E.g., Johns-
Manville Corp., 68 B. R., at 631 (95 percent approval); A. H. 
Robins Co., 880 F. 2d, at 700 (over 94 percent approval); 
Dow Corning, 287 B. R., at 413 (over 94 percent approval); 
69 F. 4th, at 82 (over 95 percent approval here). So in 
reality, as opposed to rhetoric, the non-debtor releases in
mass-tort bankruptcy plans, including this one, have been 
approved by all but a comparatively small group of victims
and creditors. 

In every bankruptcy of this kind, moreover, the plan 
nonconsensually releases victims’ and creditors’ claims 
against the debtor. The only difference with non-debtor 
releases is that they release victims’ and creditors’ claims
not against the debtor but rather against non-debtors who 
are closely related to the debtor, such as indemnified 
officers and directors. 

II 

In this case, as in many past mass-tort bankruptcies, the 
non-debtor releases were appropriate and therefore 
authorized by 11 U. S. C. §1123(b)(6) of the Code.  The non-
debtor releases were needed to ensure meaningful victim 
and creditor recovery in the face of multiple collective-
action problems. 

A 

Purdue Pharma was a pharmaceutical company owned 
and directed by the extended Sackler family.  Brothers 
Arthur, Mortimer, and Raymond Sackler purchased the 
company in 1952.  Since then, Purdue has been wholly 
owned by entities and trusts established for the benefit of 
Mortimer Sackler’s and Raymond Sackler’s families and 
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descendants, and those families also closely controlled 
Purdue’s operations.

In the 1990s, Purdue developed the drug OxyContin, a
powerful and addictive opioid painkiller. Purdue 
aggressively marketed that drug and downplayed or hid its 
addictive qualities.  OxyContin helped people to manage 
pain. But the drug’s addictive qualities led to its
widespread abuse.  OxyContin played a central role in the
opioid-abuse crisis from which millions of Americans and 
their families continue to suffer. 

Starting in the early 2000s, governments and individual 
plaintiffs began to sue Purdue for the harm caused by
OxyContin.  In 2007, Purdue settled large swaths of those 
claims and pled guilty to felony misbranding of OxyContin.

But within the next decade, victims of the opioid crisis 
and their families, along with state and local governments
fighting the crisis, began filing a new wave of lawsuits, this
time also naming members of the Sackler family as 
defendants. Today, those claims amount to more than $40 
trillion worth of alleged damages against Purdue and the
Sacklers. (For perspective, $40 trillion is about seven times 
the total annual spending of the U. S. Government.) 

As the litigation by victims and state and local 
governments mounted, the U. S. Government then brought 
federal criminal and civil charges against Purdue.  The 
U. S. Government has not brought criminal charges against 
any of the Sacklers individually. Nor have any States
brought criminal charges against any of the Sacklers 
individually.

As to the criminal charges against Purdue, the company 
pled guilty to conspiracy to defraud the United States, to 
violate the Food, Drug, and Cosmetic Act, and to violate the
federal anti-kickback statute. As part of the global
resolution of the charges, Purdue agreed to a $2 billion
judgment to the U. S. Government that would be “deemed 
to have the status of an allowed superpriority” claim in 
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bankruptcy. 17 App. in No. 22–110 etc. (CA2), p. 4804.  The 
U. S. Government agreed not to “initiate any further
criminal charges against Purdue.” 16 id., at 4798. 

Unable to pay its colossal potential liabilities, Purdue
filed for bankruptcy under Chapter 11 of the Bankruptcy
Code. The ensuing case exemplified the flexibility and
common sense of the bankruptcy system at work.

The proceedings were extraordinarily complex.  The case 
involved “likely the largest creditor body ever,” and the 
number of claims filed—totaling more than 600,000—was
likely “a record.”  In re Purdue Pharma L. P., 633 B. R. 53, 
58 (Bkrtcy. Ct. SDNY 2021).  Further complicating matters
was the need to allocate funds between, on the one hand, 
individual victims and the hospitals that urgently needed 
relief and, on the other hand, government entities at all
levels that urgently needed funds for opioid crisis 
prevention and treatment efforts.  Id., at 83. 

Aided by perhaps “the most extensive discovery process” 
that “any court in bankruptcy has ever seen,” the parties
engaged in prolonged arms-length negotiations. Id., at 85– 
86. They ultimately agreed on a multi-faceted 
compensation plan for the victims and creditors and 
reorganization plan for Purdue.  Under that plan, Purdue
would cease to exist and would be replaced with a new 
company that would manufacture opioid-abatement
medications. And approximately $7 billion would be 
distributed among nine trusts to compensate victims and
creditors and to fund efforts to abate the opioid crisis by
preventing and treating addiction.

To determine how to allocate the $7 billion, the victims 
and creditors then engaged in a series of “heavily
negotiated and intricately woven compromises” and devised 
a “complex allocation” of the funds to different classes of 
victims and creditors. Id., at 83, 90.  In the end, more than 
95 percent of voting victims and creditors approved of the
distribution scheme. 
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That plan would distribute billions of dollars to 
communities to use exclusively for prevention and 
treatment programs. And $700 to $750 million was set 
aside to compensate individual tort victims and their 
families. 1 App. 561.  Opioid victims and their families
would each receive somewhere between $3,500 and $48,000 
depending on the category of claim and level of harm. Id., 
at 573–584; 6 App. in No. 22–110 etc. (CA2), at 1695. 

B 
Under the reorganization plan, victims’ and creditors’ 

claims against Purdue Pharma were released (even if some
victims and creditors did not consent).  As in other mass-
tort bankruptcies described above, a related and equally 
essential facet of the Purdue plan was the non-debtor 
release provision. Under that provision, the victims’ and 
creditors’ claims against the Sacklers were also released. 
As a result, Purdue’s victims and creditors could not later 
sue either Purdue Pharma or members of the Sackler 
family (the officers and directors of Purdue Pharma) for
Purdue’s and the Sacklers’ opioid-related activities. 

The non-debtor release provision prevented a race to the 
courthouse against the Sacklers.  As a result, the non-
debtor release provision solved two separate collective-
action problems that dogged Purdue’s mass-tort 
bankruptcy: (i) It protected Purdue’s estate from the risk 
of being depleted by indemnification claims, and (ii) it 
operated as a settlement of potential claims against the
Sacklers and thus enabled the Sacklers’ large settlement 
payment to the estate.  That settlement payment in turn
quadrupled the amount in the Purdue estate and enabled 
substantially greater recovery for the victims. 

I will now explain both of those important points in some
detail. 

First, and critical to a proper understanding of this case,
the non-debtor release provision was essential to preserve 
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Purdue’s existing assets.  By preserving the estate, the non-
debtor release provision ensured that the assets could be
fairly and equitably apportioned among all victims and 
creditors rather than devoured by one group of potential 
plaintiffs.

How? Pursuant to a 2004 indemnification agreement,
Purdue had agreed to pay for liability and legal expenses 
that officers and directors of Purdue faced for decisions 
related to Purdue, including opioid-related decisions.  See 
In re Purdue Pharma L. P., 69 F. 4th 45, 58–59 (CA2 2023). 
That indemnification agreement covered judgments 
against the Sacklers and related legal expenses. 

As explained above, the Sacklers wholly owned and 
controlled Purdue, a closely held corporation. The Sacklers 
“took a major role” in running Purdue, including making
decisions about “Purdue’s practices regarding its opioid
products.”  633 B. R., at 93.  In short, the Sacklers 
potentially shared much of the liability that Purdue faced 
for Purdue’s opioid practices. See In re Purdue Pharma, 
L. P., 635 B. R. 26, 87 (SDNY 2021) (claims against the 
Sacklers are “deeply connected with, if not entirely identical 
to,” claims against Purdue (quotation marks omitted)); see
also 633 B. R., at 108. 

But due to the indemnification agreement, if victims and
creditors were to sue the Sacklers directly for claims related
to Purdue or opioids, the Sacklers would have a reasonable 
basis to seek reimbursement from Purdue for liability and 
litigation costs. So Purdue could potentially be on the hook 
for a substantial amount of the Sacklers’ liability and 
litigation costs. In such indemnification relationships, “a
suit against the non-debtor is, in essence, a suit against the 
debtor or will deplete the assets of the estate.”  69 F. 4th, at 
78 (quotation marks omitted).

As a real-world matter, therefore, opioid-related claims 
against the Sacklers could come out of the same pot of
Purdue money as opioid-related claims against Purdue. So 
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releasing claims against the Sacklers is not meaningfully 
different from releasing claims against Purdue itself, which
the bankruptcy plan here of course also mandated.  Both 
sets of releases were necessary to preserve Purdue’s estate 
so that it was available for all victims and creditors to 
recover fairly and equitably. Otherwise, the estate could be 
zeroed out: A few victims or creditors could race to the 
courthouse and obtain recovery from Purdue or the
Sacklers (ultimately the same pot of money) and thereby 
deplete the assets of the company and leave nothing for 
everyone else.

To fully understand why both sets of releases were 
necessary—against Purdue and against the Sacklers—
suppose that the plan did not release the Sacklers from 
opioid- and Purdue-related liability.  Victims’ and creditors’ 
opioid-related claims against Purdue would be discharged 
in Purdue’s bankruptcy (even without their consent). But 
any victims or creditors could still sue the Sacklers for 
essentially the same claims.

Suppose that a State or a group of victims sued the
Sacklers and received a large reward.  The Sacklers “would 
have a reasonable basis to seek indemnification” from 
Purdue for judgments and legal expenses. Id., at 72. 
Therefore, any liability judgments and litigation costs for 
certain plaintiffs in their suits against the Sacklers could 
“deplete the res” of Purdue’s bankruptcy—meaning that 
there might well be nothing left for all of the other victims
and creditors.  Id., at 80.  Even if the Sacklers’  
indemnification claims against Purdue were unsuccessful, 
Purdue would “be required to litigate” those claims, which
would likely diminish the res, “no matter the ultimate 
outcome of those claims.”  Ibid. 

Every victim and creditor knows that a single judgment
by someone else against the Sacklers could deplete the
Purdue estate and leave nothing for anyone else.  So every
victim and creditor would have an incentive to race to the 



 

  
 

 

  
 

 
 
 

 

 

  

 

 
 

 
  

 
 

  

 
 

24 HARRINGTON v. PURDUE PHARMA L.P. 

KAVANAUGH, J., dissenting 

courthouse to sue the Sacklers.  A classic collective-action 
problem.

The non-debtor releases of claims against the Sacklers
prevented that collective-action problem in the same way
that the releases of claims against Purdue itself prevented 
the identical collective-action problem.  Both protected
Purdue’s assets from being consumed by the first to sue
successfully. And the non-debtor releases were narrowly
tailored to the problem.  The non-debtor releases enjoined 
victims and creditors from bringing claims against the 
Sacklers only in cases where Purdue’s conduct, or the 
victims’ or creditors’ claims asserted against Purdue, was a 
legal cause or a legally relevant factor to the cause of action
against the Sacklers. 633 B. R., at 97–98 (defining the 
release to encompass only claims that “directly affect the 
res of the Debtors’ estates,” such as claims that would 
trigger the Sacklers’ “rights to indemnification and 
contribution”); see also id., at 105. In other words, the 
releases applied only to claims for which the Sacklers had 
a reasonable basis to seek coverage or reimbursement from
Purdue. 

The non-debtor release provision therefore released 
claims against the Sacklers that are essentially the same as
claims against Purdue.  Doing so preserved Purdue’s 
bankruptcy estate so that it could be fairly apportioned
among the victims and creditors. 

Second, the non-debtor releases not only preserved the 
existing Purdue estate; those non-debtor releases also
greatly increased the funds in the Purdue estate so that the 
victims and creditors could receive greater compensation. 

Standing alone, Purdue’s estate is estimated to be worth
approximately $1.8 billion—a small fraction of the sizable 
claims against Purdue. Id., at 90; 22 App. in No. 22–110 
etc. (CA2), at 6507.  If that were all the money on the table, 
the Bankruptcy Court found, the victims and creditors 
“would probably recover nothing” from Purdue’s estate.  633 
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B. R., at 109. That is because the United States holds a $2 
billion “superpriority” claim, meaning that the United 
States would be first in line to recover ahead of all of the 
victims and other creditors.  The United States’ claim would 
wipe out Purdue’s entire $1.8 billion value. “As a result, 
many victims of the opioid crisis would go without any
assistance.” 69 F. 4th, at 80. 

So for the victims and other creditors to have any hope of 
meaningful recovery, Purdue’s bankruptcy estate needed 
more funds. 

Where to find those funds? The Sacklers’ assets were the 
answer. After vigorous negotiations, a settlement was 
reached: In exchange for the releases, the Sacklers 
ultimately agreed to make significant payments to Purdue’s
estate—between $5.5 and $6 billion.  Adding that 
substantial amount to Purdue’s comparatively smaller 
bankruptcy estate enabled Purdue’s reorganization plan to
distribute an estimated $7 billion or more to the victims and 
creditors—thereby quadrupling the size of the estate 
available for distribution.  With that enhanced estate, the 
plan garnered 95 percent support from the voting victims
and creditors. That high level of support tends to show that
this was a very good plan for the victims and creditors.
Because it led to that high level of support, the Sacklers’ 
multi-billion-dollar payment was critical to creating a 
successful reorganization plan. 

That payment was made possible by heavily negotiated 
settlements among Purdue, the victims and creditors, and 
the Sacklers.  Most relevant here, in exchange for the 
Sacklers agreeing to pay billions of dollars to the 
bankruptcy estate, the victims and creditors agreed to 
release their claims against the Sacklers.  The settlement— 
exchanging releases for the Sacklers’ $5.5 to $6 billion 
payment—enabled the victims and creditors to avoid “the 
significant risk, cost and delay (potentially years) that 
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would result from pursuing the Sacklers and related parties 
through litigation.” 1 App. 31. 

Indeed, after a 6-day trial involving 41 witnesses, the 
Bankruptcy Court found that the settlement provided the 
best chance for the victims and creditors to ever see any
money from the Sacklers. See 633 B. R., at 85, 90.  (That is
a critical point that the Court today whiffs on.) Indeed, the 
Bankruptcy Court found that the victims and creditors 
would be unlikely to recover from the Sacklers by suing the 
Sacklers directly due to numerous potential weaknesses in
and defenses to the victims’ and creditors’ legal theories.
See id., at 90–93, 108. Even if the suits were successful, the 
Bankruptcy Court expressed “significant concern” about 
the ability to collect any judgments from the Sacklers due 
to the difficulty of reaching their assets in foreign countries
and in spendthrift trusts.  Id., at 89; see also id., at 108– 
109. 

For those reasons, the Bankruptcy Court concluded that
the $5.5 to $6 billion settlement payment and the releases
were fair and equitable and in the victims’ and creditors’ 
best interest. Id., at 107–109, 112. The settlement amount 
of $5.5 to $6 billion was “properly negotiated” and “reflects 
the underlying strengths and weaknesses of the opposing
parties’ legal positions and issues of collection.”  Id., at 93.3 

From the victims’ and creditors’ perspective, “suing the
Sacklers would have been a costly endeavor with a small 
chance of success. From the Sacklers’ perspective,
defending those suits would have been a costly endeavor 

—————— 
3 The Court implies that some victims could recover from the Sacklers

in tort litigation up to the total of their combined assets, and that the 
Sacklers are somehow getting off easy by paying only $5.5 to $6 billion. 
But the Court’s belief is not rooted in reality given the Bankruptcy 
Court’s undisputed factual findings to the contrary:  Large tort recoveries
against any of the Sacklers were (and remain) far from certain—and in 
any event would produce recoveries for only a few and leave other victims 
with nothing. 
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with a very small chance of a large liability.”  A. Casey & J.
Macey, In Defense of Chapter 11 for Mass Torts, 90 U. Chi. 
L. Rev. 973, 1004 (2023).  So as in many litigation
settlements, the parties agreed to the $5.5 to $6 billion 
settlement in light of that “very small chance of a large
liability.” Ibid. 

Importantly, the victims and creditors—who obviously
have no love for the Sacklers—insisted on the releases of 
their claims against the Sacklers.  Tr. of Oral Arg. 61, 93;
Brief for Respondent Official Committee of Unsecured 
Creditors of Purdue Pharma L. P. et al. 10.  Why did the 
releases make sense for the victims and creditors? 

For starters, the releases were part of the settlement and
enabled the Sacklers’ $5.5 to $6 billion settlement payment.
Moreover, without the releases, some of Purdue’s victims 
and creditors—maybe a State, maybe some opioid victims—
would sue the Sacklers directly for claims “deeply connected 
with, if not entirely identical to,” claims that the victims
and creditors held against Purdue. 635 B. R., at 87 
(quotation marks omitted).  To be sure, the Bankruptcy 
Court found that those suits would face significant 
challenges. But the victims and creditors were 
understandably worried, as they explained during the 
Bankruptcy Court proceedings, that the Sacklers would 
“exhaust their collectible assets fighting and/or paying 
ONLY the claims of certain creditors with the best ability
to pursue the Sacklers in court.”  1 App. 76. And if even a 
single direct suit against the Sacklers succeeded, the suit
could potentially wipe out much if not all of the Sacklers’ 
assets in one fell swoop—making those assets unavailable 
for the Purdue estate and therefore unavailable for all of 
the other the victims and creditors. 

In sum, if there were no releases, and victims and 
creditors were therefore free to sue the Sacklers directly,
one of three things would likely happen. One possibility is
that no lawsuits against the Sacklers would succeed, and 
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no victim or creditor would recover any money from them.
And without the $5.5 to $6 billion settlement payment,
there would be no recovery from Purdue either.  Another 
possibility is that a large claim or claims would succeed, 
and the Sacklers would be indemnified by Purdue—thereby 
wiping out Purdue’s estate for all of the other victims and
creditors. Last, suppose that a large claim succeeded and
that the Sacklers were not indemnified for that liability. 
Even in that case, only a few victims or creditors would be 
able to recover from the Sacklers at the expense of fair and
equitable distribution to the rest of the victims and 
creditors. 

As the Second Circuit stated, without the releases, the 
victims and creditors “would go without any assistance and
face an uphill battle of litigation (in which a single claimant
might disproportionately recover) without fair 
distribution.” 69 F. 4th, at 80.  Another classic collective-
action problem.

In short, without the releases and the significant 
settlement payment, two separate collective-action 
problems stood in the way of fair and equitable recovery for 
the victims and creditors: (1) the Purdue estate would not
be preserved for the victims and creditors to obtain 
recovery, and (2) the Purdue estate would be much smaller 
than it would be with the Sacklers’ settlement payment.
The releases and settlement payment solved those 
problems and ensured fair and equitable recovery for the
opioid victims. 

C 
For those reasons, the Bankruptcy Court found that

without the releases and settlement payment, the 
reorganization plan would “unravel.”  633 B. R., at 107, 109. 
All of the “heavily negotiated and intricately woven 
compromises in the plan” that won the victims’ and 
creditors’ approval, id., at 90, would “fall apart for lack of 
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funding and the inevitable fighting over a far smaller and 
less certain recovery with its renewed focus on pursuing
individual claims and races to collection.”  Id., at 84.  There 
simply would not be enough money to support a 
reorganization plan that the victims and creditors would 
approve. 

Absent the releases and settlement payment, the 
Bankruptcy Court found, the “most likely result” would be 
liquidation of a much smaller $1.8 billion estate.  Id., at 90. 
In a liquidation, the United States would recover first with 
its $2 billion superpriority claim, taking for itself the whole 
pie. And the victims and other creditors “would probably 
recover nothing.” Id., at 109. 

Given that alternative, it is hardly surprising that the 
opioid victims and creditors almost universally support 
Purdue’s Chapter 11 reorganization plan and the non-
debtor releases. That plan promised to obtain significant 
assets from the Sacklers, to preserve those assets from 
being depleted by litigation for a few, and to distribute 
those much-needed funds fairly and equitably. 

As a result, the opioid victims’ and creditors’ support for 
the reorganization plan was overwhelming. Every victim 
and creditor had a chance to vote on the plan during the 
bankruptcy proceedings. And of those who voted, more 
than 95 percent approved of the plan. Id., at 107. 

Since then, even more victims and creditors have gotten 
on board. Now, all 50 States have signed on to the plan. 
The lineup before this Court is telling.  On one side of the 
case: the tens of thousands of opioid victims and their 
families; more than 4,000 state, city, county, tribal, and 
local government entities; and more than 40,000 hospitals 
and healthcare organizations. They all urge the Court to 
uphold the plan. 
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At this point, on the other side of this case stand only a
sole individual and a small group of Canadian creditors.4 

Given all of the extraordinary circumstances, the
Bankruptcy Court and Second Circuit concluded that the 
non-debtor releases here not only were appropriate, but
were essential to the success of the plan.  The Bankruptcy
Court and Second Circuit thoroughly analyzed each of the
relevant factors before reaching that conclusion:  First, the 
released non-debtors (the Sacklers) closely controlled and
were indemnified by the company. 69 F. 4th, at 79.  Second, 
the claims against the Sacklers were based on essentially
the same facts and legal theories as the claims against
Purdue. Id., at 80. Third, the releases were essential for 
the reorganization to succeed, because the releases 
protected the Purdue estate from indemnification claims 
and expanded the Purdue estate to enable victim and 
creditor recovery.  Id., at 80–81. Fourth, the releases were 
narrowly tailored to protect the estate from indemnification 
claims. Ibid. Fifth, the releases secured a substantial 
settlement payment to significantly increase the funds in 
the estate. Id., at 81. Sixth, that enhanced estate allowed 
the plan to distribute “fair and equitable” payments to the
victims and creditors. Id., at 82 (quotation marks omitted).
And seventh, for all those reasons, the victims and creditors 
do not just urgently and overwhelmingly approve of the 
releases, they all but demanded the releases.  Ibid. 

Congress invited bankruptcy courts to consider exactly
those kinds of extraordinary circumstances when it 

—————— 
4 The regional United States Trustee for three States, a Government 

bankruptcy watchdog appointed to oversee bankruptcy cases in those 
States, also opposes the plan for reasons that remain mystifying.  The 
U. S. Trustee purports to look out for victims and creditors, but here the 
victims and creditors made emphatically clear that the “U. S. Trustee 
does not speak for the victims of the opioid crisis” and is indeed thwarting 
the opioid victims’ efforts at fair and equitable recovery.  Tr. of Oral Arg.
93. 
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authorized bankruptcy plans to include “any other 
appropriate provision” that is “not inconsistent” with the
Code. §1123(b)(6). 

III 
The Court decides today to reject the plan by holding that 

non-debtor releases are categorically impermissible as a 
matter of law. That decision contravenes the Bankruptcy 
Code. It is regrettable for the opioid victims and creditors, 
and for the heavily negotiated equitable distribution of 
assets that they overwhelmingly support.  And it will harm 
victims in pending and future mass-tort bankruptcies.  The 
Court’s decision deprives the bankruptcy system of a 
longstanding and critical tool that has been used repeatedly 
to ensure fair and sizable recovery for victims—to repeat, 
recovery for victims—in mass torts ranging from Dalkon 
Shield to the Boy Scouts.

On the law, the Court’s decision to reject the plan flatly 
contradicts the Bankruptcy Code.  The Code explicitly
grants broad discretion and flexibility for bankruptcy 
courts to handle bankruptcies of extraordinary complexity
like this one.  For several decades, bankruptcy courts have
been employing non-debtor releases to facilitate fair and
equitable recovery for victims in mass-tort bankruptcies.  In 
this case, too, the Bankruptcy Court prudently and
appropriately employed its discretion to fairly resolve a 
mass-tort bankruptcy.

At times, the Court seems to view the Sacklers’ 
settlement payment into Purdue’s bankruptcy estate as 
insufficient and the plan as therefore unfair to victims and
creditors. If that were true, one might expect the fight in
this case to be over whether the non-debtor releases and 
settlement amount were “appropriate” given the facts and 
circumstances of this case.  11 U. S. C. §1123(b)(6). 

Yet that is not the path the Court takes.  The Court does 
not contest the Bankruptcy Court’s and Second Circuit’s 
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conclusion that a non-debtor release was necessary and 
appropriate for the settlement and the success of Purdue’s
reorganization—the best, and perhaps the only, chance for 
victims and creditors to receive fair and equitable
compensation. Indeed, no party has challenged the
Bankruptcy Court’s factual findings or made an argument
that non-debtor releases were used inappropriately in this 
specific case.

Instead, the Court categorically decides that non-debtor
releases are never allowed as a matter of law. The text of 
the Bankruptcy Code does not remotely support that 
categorical prohibition.5 

As explained, §1123(b)(6)’s catchall authority affords
bankruptcy courts broad discretion to approve “any other 
appropriate provision not inconsistent with the applicable 
provisions” of the Bankruptcy Code.  Recall that §1123(b)(1) 
expressly authorizes releases of victims’ and creditors’ 
claims against the debtor company—here, against Purdue. 
—————— 

5 To remind the reader of §1123(b)’s lengthy text: A “plan may—
“(1) impair or leave unimpaired any class of claims, secured or 

unsecured, or of interests; 
“(2) subject to section 365 of this title, provide for the assumption,

rejection, or assignment of any executory contract or unexpired lease 
of the debtor not previously rejected under such section;
 “(3) provide for—

“(A) the settlement or adjustment of any claim or interest belonging 
to the debtor or to the estate; or 

“(B) the retention and enforcement by the debtor, by the trustee, or 
by a representative of the estate appointed for such purpose, of any 
such claim or interest; 

“(4) provide for the sale of all or substantially all of the property of
the estate, and the distribution of the proceeds of such sale among 
holders of claims or interests; 

“(5) modify the rights of holders of secured claims, other than a claim
secured only by a security interest in real property that is the debtor’s 
principal residence, or of holders of unsecured claims, or leave 
unaffected the rights of holders of any class of claims; and 

“(6) include any other appropriate provision not inconsistent with
the applicable provisions of this title.” 
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And recall that §1123(b)(3) expressly authorizes 
settlements and releases of the debtor company’s claims
against non-debtors—here, against the Sacklers. Section 
1123(b)(6)’s catchall authority is easily broad enough to 
allow settlements and releases of the same victims’ and 
creditors’ claims against the same non-debtors (the
Sacklers), who are indemnified by the debtor and who made
a large settlement payment to the debtor’s estate.  After all, 
the Second Circuit stated that in indemnification 
relationships “a suit against the non-debtor is, in essence, a 
suit against the debtor.”  In re Purdue Pharma L. P., 69 
F. 4th 45, 78 (2023) (quotation marks omitted).  And even 
when the officers and directors are not indemnified, the 
releases may enable a settlement where the non-debtor 
makes a sizable payment to the estate that can be fairly and 
equitably distributed to the victims and creditors, rather 
than being zeroed out by the first successful suit.  

A 

So how does the Court reach its atextual and ahistorical 
conclusion? The Court primarily seizes on the canon of 
ejusdem generis, an interpretive principle that “limits 
general terms that follow specific ones to matters similar to 
those specified.” CSX Transp., Inc. v. Alabama Dept. of 
Revenue, 562 U. S. 277, 294 (2011) (quotation marks and 
alteration omitted). But the Court’s use of that canon here 
is entirely misguided. 

The ejusdem generis canon “applies when a drafter has 
tacked on a catchall phrase at the end of an enumeration of 
specifics, as in dogs, cats, horses, cattle, and other animals.” 
A. Scalia & B. Garner, Reading Law 199 (2012); see also id., 
at 200–208 (“trays, glasses, dishes, or other tableware”; 
“gravel, sand, earth or other material”; and numerous other 
similar lists (quotation marks omitted)); W. Eskridge, 
Interpreting Law 77 (2016) (“automobiles, motorcycles, and 
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other mechanisms for conveying persons or things” 
(quotation marks omitted)). 

As a general matter, as Justice Scalia explained for the 
Court, a catchall at the end of the list should be construed 
to cover “matters not specifically contemplated—known
unknowns.” Republic of Iraq v. Beaty, 556 U. S. 848, 860 
(2009). That is the “whole value of a generally phrased
residual clause.” Ibid. Or stated otherwise, the fact that “a 
statute can be applied in situations not expressly
anticipated by Congress does not demonstrate ambiguity. 
It demonstrates breadth.” Pennsylvania Dept. of 
Corrections v. Yeskey, 524 U. S. 206, 212 (1998) (quotation 
marks omitted). 

The ejusdem generis canon can operate to narrow a broad 
catchall term in certain circumstances.  The canon 
“parallels common usage,” reflecting the assumption that
when “the initial terms all belong to an obvious and readily 
identifiable genus, one presumes that the speaker or writer 
has that category in mind for the entire passage.”  Scalia & 
Garner, Reading Law, at 199. The canon in essence 
“implies the addition” of the term “similar” in the catchall 
so that the catchall does not extend so broadly as to defy 
common sense. Ibid. Rather, the catchall extends to 
similar things or actions that serve the same statutory 
“purpose.” Id., at 208. 

Here, the Court applies the canon to breezily conclude
that there is an “obvious link” through §§1123(b)(1)–(5) that 
precludes a non-debtor release provision being approved
under §1123(b)(6). Ante, at 11. The obvious link, according 
to the Court, is that plan provisions must “concern the 
debtor—its rights and responsibilities, and its relationship
with its creditors.” Ibid. 

As an initial matter, the Court does not explain why its
supposed common thread excludes the non-debtor releases
at issue here.  Those releases obviously “concern” the debtor 
in multiple overlapping respects. Ibid. As explained, 
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Purdue’s bankruptcy plan released the Sacklers only for
claims based on the debtor’s (Purdue’s) misconduct. See 69 
F. 4th, at 80 (releasing only claims to which Purdue’s
conduct was “a legal cause or a legally relevant factor to the 
cause of action” (quotation marks omitted)).  The releases 
therefore applied only to claims held by the debtor’s victims 
and creditors.  And the releases protected the debtor from 
indemnification claims.  So the non-debtor releases here did 
not just “concern” the debtor, they were critical to the 
debtor’s reorganization.

So the Court’s purported “link” manages the rare feat of 
being so vague (“concerns the debtor”?) as to be almost 
meaningless—and if not meaningless, so broad as to plainly 
cover non-debtor releases. It is hard to conjure up a weaker 
ejusdem generis argument than the one put forth by the 
Court today.

In any event, even on its own terms, the Court’s ejusdem 
generis argument is dead wrong for two independent 
reasons.  First, the Court’s purported common thread is
factually incorrect as a description of (b)(1) to (b)(5).
Second, and independent of the first point, black-letter law 
says that the ejusdem generis canon requires looking at the 
“evident purpose” of the statute in order to discern a
common thread. Scalia & Garner, Reading Law, at 208; see 
Eskridge, Interpreting Law, at 78.  And here, the Court’s 
purported common thread ignores (and indeed guts) the
evident purpose of §1123(b). 

First, the Court’s purported common thread is factually
incorrect. The Court says that the “obvious link” through
paragraphs (b)(1) to (b)(5) is that all are limited to “the 
debtor—its rights and responsibilities, and its relationship 
with its creditors.”  Ante, at 11. But in multiple respects,
that assertion is not accurate. 

For one thing, paragraph (b)(3) allows a bankruptcy court 
to modify the rights of debtors with respect to non-debtors. 
Under (b)(3), a bankruptcy court may approve a 
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reorganization plan that settles, adjusts, or enforces “any 
claim” that the debtor holds against non-debtor third
parties. That provision allows the debtor’s estate to enter
into a settlement agreement with a third party, where the
estate agrees to release its claims against the third party in
exchange for a settlement payment to the bankruptcy 
estate. And the bankruptcy court has the power to approve
such a settlement if it finds the settlement fair and in the 
best interests of the estate.  The bankruptcy court may later 
enforce that settlement. See generally 7 Collier on 
Bankruptcy ¶1123.02[3] (R. Levin & H. Sommer eds., 16th 
ed. 2023).

Importantly, in some cases, including this one, the
debtor’s creditors may hold derivative claims against that
same non-debtor third party for the same “harm done to the 
estate.” 69 F. 4th, at 70 (quotation marks omitted).  So 
when the debtor settles with the non-debtor third party,
that settlement also extinguishes the creditors’ derivative 
claims against the non-debtor. And the creditors’ consent 
is not necessary to do so. 

To connect the dots: A plan provision settling the debtor’s
claims against non-debtors under (b)(3) therefore 
nonconsensually extinguishes creditors’ derivative claims 
against those non-debtors. That fact alone defeats the 
Court’s conclusion that §§1123(b)(1)–(5) deal only with
relations between the debtor and creditors.  If a plan
provision under (b)(3) can nonconsensually release some of 
the creditors’ derivative claims against a non-debtor, a plan
provision under the catchall in (b)(6) that nonconsensually 
releases some of the creditors’ direct claims against those 
same non-debtors is easily of a piece—basically the same 
thing.

This case illustrates the point. Some of the more 
substantial assets of Purdue’s estate are fraudulent 
transfer claims worth $11 billion that Purdue holds against 
the non-debtor Sacklers.  In re Purdue Pharma L. P., 633 
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B. R. 53, 87 (Bkrtcy. Ct. SDNY 2021).  Under (b)(3), as part
of its reorganization plan, Purdue settled the fraudulent 
transfer claims with the non-debtor Sacklers.  The 
Bankruptcy Court approved that settlement as fair and 
equitable. Id., at 83–95. That settlement resolved the 
claims that likely would have had “the best chance of 
material success among all of the claims against” the 
Sacklers. Id., at 109; see also id., at 83. 

Notably, the result of that settlement was to also 
nonconsensually extinguish the victims’ and creditors’ 
derivative fraudulent transfer claims against the Sacklers. 
In the absence of the bankruptcy proceeding, victims and 
creditors could have litigated the fraudulent transfer 
claims themselves as derivative claims. But because 
Purdue settled the claims under §1123(b)(3), the victims
and creditors could no longer do so. 

Moreover, not all victims and creditors consented to the 
release of those derivative claims.  But no one disputes that 
the Bankruptcy Code authorized that nonconsensual non-
debtor release of derivative claims.  See 69 F. 4th, at 70 
(that conclusion is “well-settled”). 

The plan therefore released both the estate’s claims 
against the Sacklers and highly valuable derivative claims
that the victims and creditors held against the Sacklers. 
Paragraph (b)(3) therefore demonstrates that §1123(b) 
reaches beyond just creditor-debtor relationships, 
particularly when the relationship between creditors and
other non-debtors can affect the estate.  That indisputable
point alone defeats the Court’s conclusion that §1123(b)’s 
provisions relate only to the debtor and do not allow 
releases of claims that victims and creditors hold against 
non-debtors. 

The Court tries to sidestep that conclusion by
distinguishing derivative claims from direct claims. 
Releases of derivative claims, the Court says, are 
authorized by paragraph (b)(3) “because those claims 
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belong to the debtor’s estate.” Ante, at 12. No doubt. But 
the question then becomes whether releases of direct claims 
under (b)(6)’s catchall are relevantly similar to releases of 
derivative claims that all agree are authorized under (b)(3).
The answer in this case is yes. Here, both the derivative 
and direct claims against the Sacklers are held by the same
victims and creditors, and both the derivative and direct 
claims against the Sacklers could deplete Purdue’s estate. 

The Court’s purported common thread is further 
contradicted by several other kinds of non-debtor releases
that “are commonplace, important to the bankruptcy 
system, and broadly accepted by the courts and 
practitioners as necessary and proper” plan provisions
under §1123(b)(6). Brief for American College of 
Bankruptcy as Amicus Curiae 3. 

Three examples illustrate the point: consensual non-
debtor releases, full-satisfaction non-debtor releases, and 
exculpation clauses.

Consensual non-debtor releases are routinely included in
bankruptcy plans even though those releases apply to 
claims by victims or creditors against non-debtors—just 
like the claims here. And it is “well-settled that a 
bankruptcy court may approve” such consensual releases. 
69 F. 4th, at 70; see also Brief for American College of
Bankruptcy as Amicus Curiae 5–7. 

Consensual releases are uncontroversial, but they are not 
expressly authorized by the Bankruptcy Code.  So the only 
provision that could possibly supply authority to include 
those releases in the bankruptcy plan is the catchall in 
§1123(b)(6).

The Court today does not deny that consensual releases
are routine in the bankruptcy context and that courts have
long approved them. See ante, at 18–19. But where, on the 
Court’s reading of the Bankruptcy Code, would the 
bankruptcy court obtain the authority to enter and later 
enforce that consensual release? 
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One suggestion is that the authority comes from the
parties’ consent and is akin to a “contractual agreement.”
Tr. of Oral Arg. 33.  But that theory does not explain what 
provision of the Bankruptcy Code authorizes consensual
releases in bankruptcy plans. After all, contracts are 
enforceable under state law, ordinarily in state courts.  But 
in bankruptcy, consensual releases are routinely part of a 
reorganization plan with voting overseen by the bankruptcy 
court and conditions enforceable by the bankruptcy court. 
See Brief for American College of Bankruptcy as Amicus 
Curiae 4–7. 

To reiterate, the only provision that could provide such
authority is §1123(b)(6).  So if the Court thinks that a 
consensual release can be part of the plan, even the Court 
must acknowledge that §1123(b)(6) can reach creditors’ 
claims against non-debtors.

The Court’s purported common thread is still further 
contradicted by yet another regular bankruptcy practice: 
full-satisfaction releases. Full-satisfaction releases provide
full payment for creditors’ claims against non-debtors and 
then release those claims. When a full-satisfaction release 
is included in a reorganization plan, the bankruptcy court 
exercises control over creditors’ claims against non-debtors.

Again, the only provision that could possibly supply 
authority to include those full-satisfaction releases in a 
bankruptcy plan is the catchall in §1123(b)(6).  Any
contract-law theory would not work for full-satisfaction 
releases, given that holdout creditors often refuse to 
consent to full-satisfaction releases. See, e.g., In re A. H. 
Robins Co., 880 F. 2d 694, 696, 700, 702 (CA4 1989); In re 
Boy Scouts of Am. and Del. BSA, LLC, 650 B. R. 87, 115– 
116, 141 (Del. 2023). So if full-satisfaction releases are to 
be allowed, §1123(b)(6) must be read to reach creditor 
claims against non-debtors, even without consent.

The Court does not deny that consensual non-debtor 
releases and full-satisfaction releases might be permissible 
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under §1123(b)(6).  Ante, at 19. If they are permissible, then 
the Court’s purported ejusdem generis common thread is 
thoroughly eviscerated because those releases involve
claims by victims or creditors against non-debtors, just like 
here. (And if the Court instead means to hold open the
possibility that consensual and full-satisfaction releases 
are actually impermissible, then its holding today is even 
more extreme than it appears.)

Exculpation clauses are yet another example.
Exculpation clauses shield the estate’s fiduciaries and other
professionals (non-debtors) from liability for their work on 
the reorganization plan. See Brief for American College of 
Bankruptcy as Amicus Curiae 9. Without such exculpation 
clauses, “competent professionals would be deterred from 
engaging in the bankruptcy process, which would 
undermine the main purpose of chapter 11—achieving a 
successful restructuring.”  Id., at 11; see also Brief for 
Highland Capital Management, L. P. as Amicus Curiae 3– 
5. For that reason, bankruptcy courts routinely approve 
exculpation clauses under §1123(b)(6). For exculpation
clauses to be allowed, however, §1123(b)(6) must be read to
reach creditor claims against non-debtors. So exculpation 
clauses further refute the Court’s purported common 
thread. 

The fact that plan provisions under §1123(b)(6) can reach
non-debtors finds still more support in this Court’s only
case to analyze the catchall authority in §1123(b)(6), United 
States v. Energy Resources Co. The plan provision in 
Energy Resources ordered the IRS, a creditor, to apply the 
debtor’s tax payments to trust-fund tax liability before
other kinds of tax liability. United States v. Energy 
Resources Co., 495 U. S. 545, 547 (1990).  Importantly, if the 
debtor did not pay the trust-fund tax liability, then non-
debtor officers of the company would be on the hook.  Ibid. 
So the plan provision served to protect the company’s non-
debtor officers from “personal liability” for those taxes. 
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In re Energy Resources Co., 59 B. R. 702, 704 (Bkrtcy. Ct. 
Mass. 1986).  In exchange for that protection, a non-debtor 
officer contributed funds to the bankruptcy plan.  Ibid. 

Echoing the Court today, the IRS objected to that plan,
arguing that the bankruptcy court exceeded its authority 
under (b)(6) in part because there was no provision in the
Code that expressly supported the plan provision.  Energy 
Resources, 495 U. S., at 549–550.  But this Court disagreed 
with the IRS and approved the plan based on the “residual 
authority” in (b)(6).  Id., at 549. 

The plan provision in Energy Resources operated akin to 
a non-debtor release: It reduced the potential liability of a 
non-debtor (the non-debtor’s officers) to another non-debtor 
(the IRS). Energy Resources therefore further 
demonstrates that plan provisions under §1123(b)(6) can 
affect creditor–non-debtor relationships. 

In sum, the Court’s statement that §1123(b) reaches only 
“the debtor—its rights and responsibilities, and its 
relationship with its creditors,” ante, at 11, is factually 
incorrect several times over. Paragraphs 1123(b)(3) and 
(b)(6) already allow plans to affect creditor claims against 
non-debtors, such as through releases of creditors’ 
derivative claims, consensual releases, full-satisfaction 
releases, and exculpation clauses.  And this Court’s 
precedent in Energy Resources confirms the point. The 
Court’s ejusdem generis argument rests on quicksand. 

Second, independent of those many flaws, the Court’s 
entire approach to ejusdem generis is wrong from the get-
go. When courts face a statute with a catchall, it is black-
letter law that courts must try to discern the common 
thread by examining the “evident purpose” of the statute. 
Scalia & Garner, Reading Law, at 208; see also Begay v. 
United States, 553 U. S. 137, 146 (2008) (defining common 
thread “in terms of the Act’s basic purposes”); Eskridge, 
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Interpreting Law, at 78 (“statutory purpose” helps identify 
the common thread in ejusdem generis cases).6 

Importantly, this Court has already explained that the
purpose of §1123(b) is to grant bankruptcy courts “broad 
power” to approve plan provisions “necessary for a
reorganization’s success.”  Energy Resources, 495 U. S., at 
551. Energy Resources demonstrates that the common 
thread of §1123(b) is bankruptcy court action to preserve
the estate and ensure fair and equitable recovery for 
creditors. See, e.g., Pioneer Investment Services Co. v. 
Brunswick Associates L. P., 507 U. S. 380, 389 (1993); 
NLRB v. Bildisco & Bildisco, 465 U. S. 513, 528 (1984); 
J. Feeney & M. Stepan, 2 Bankruptcy Law Manual §11:1 
(5th ed. 2023).

As explained at length above, to maximize recovery, the
Court must solve complex collective-action problems.  And 
for a bankruptcy court to solve all of the relevant collective-
action problems, §§1123(b)(1)–(5) give the bankruptcy court 
broad power to modify parties’ rights without their
consent—most notably, to release creditors’ claims against
the debtor. §1123(b)(1). Under that provision, the Purdue
plan released the victims’ and creditors’ claims against 
Purdue in order to prevent a collective-action problem in 
distributing Purdue’s assets—and thereby to preserve the
estate and ensure fair and equitable recovery for victims
and creditors. 
—————— 

6 The Court protests that we are looking to the “purpose” of the statute.
But in ejusdem generis cases, courts are required to look at “purpose” in
order to determine the common link, as Scalia and Garner and Eskridge
all say, and as Begay indicated. That is longstanding black-letter law. 
And even outside the ejusdem generis context, the Court’s allergy to the 
word “purpose” is strange.  After all, “words are given meaning by their 
context, and context includes the purpose of the text.  The difference 
between textualist interpretation” and “purposive interpretation is not
that the former never considers purpose.  It almost always does,” but “the 
purpose must be derived from the text.”  A. Scalia & B. Garner, Reading 
Law 56 (2012). 



   
 

 

 

  
 

 

 
 

  

  
 

 

 
 

 
 

 
 

  

43 Cite as: 603 U. S. ____ (2024) 

KAVANAUGH, J., dissenting 

The non-debtor release provision approved under 
§1123(b)(6) does the same thing and serves that same 
statutory purpose. As discussed above, the victims’ and 
creditors’ claims against the non-debtor Purdue officers and 
directors (the Sacklers) are essentially the same as their 
claims against Purdue.  The claims against the Sacklers
rest on the same legal theories and facts as the claims 
against Purdue, largely the Sacklers’ opioid-related 
decisions in running Purdue. And the Sacklers are 
indemnified by Purdue’s estate for their liability.  So any
liability could potentially come out of the Purdue estate just 
like the claims against Purdue itself.

Therefore, the nonconsensual releases against the 
Sacklers are not only of a similar genus, but in effect the 
same thing as the nonconsensual releases against Purdue
that everyone agrees §1123(b)(1) already authorizes.  Both 
were necessary to preserve the estate and prevent 
collective-action problems that could drain Purdue’s estate,
and thus both were necessary to enable Purdue’s 
reorganization plan to succeed and to equitably distribute 
assets. And without the releases, there would be no 
settlement, meaning no $5.5 to $6 billion payment by the
Sacklers to Purdue’s estate. That would mean either that 
no victim or creditor could recover anything from the 
Sacklers (or indeed from Purdue), or that only a few victims 
or creditors could recover from the Sacklers at the expense 
of fair and equitable distribution to everyone else.

The statute’s evident purpose therefore easily answers 
the ejusdem generis inquiry here. Absent other limitations 
and restrictions in the Code, §1123(b)(6) authorizes a 
bankruptcy court to modify parties’ claims that could 
otherwise threaten to deplete the bankruptcy estate when
doing so is necessary to preserve the estate and provide fair
and equitable recovery for creditors. 

In light of the “evident purpose” of §1123(b) to preserve
the estate and ensure fair and equitable recovery for 
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creditors in the face of collective-action problems, Scalia &
Garner, Reading Law, at 208; see Eskridge, Interpreting 
Law, at 78, the Court’s ejusdem generis theory simply falls 
apart.

In sum, for each of two independent reasons, the Court’s 
ejusdem generis argument fails. First, its common thread 
is factually wrong. And second, its purported common 
thread disregards the evident purpose of §1123(b). 

B 
Despite the fact that non-debtor releases address the very

collective-action problem that the bankruptcy system was
designed to solve, the Court next trots out a few minimally
explained arguments that non-debtor release provisions are 
“inconsistent with” various provisions of the Bankruptcy 
Code, including: (i) §524(g)’s authorization of non-debtor 
releases in asbestos cases; (ii) §524(e)’s statement that 
debtors’ discharges do not automatically affect others’
liabilities; and (iii) the Code’s various restrictions on 
bankruptcy discharges.  None of those arguments is 
persuasive. 

First, the Court cites §524(g), which was enacted in 1994
to expressly authorize non-debtor releases in a specific
context: cases involving mass harm “caused by the presence
of, or exposure to, asbestos or asbestos-containing
products.” §524(g)(2)(B)(i)(I). From the fact that §524(g) 
allows non-debtor releases in the asbestos context, the 
Court infers that non-debtor releases are prohibited in 
other contexts. Ante, at 15. 

But the very text of §524(g) expressly precludes the 
Court’s inference. The statute says: “Nothing in [§524(g)] 
shall be construed to modify, impair, or supersede any other 
authority the court has to issue injunctions in connection
with an order confirming a plan of reorganization.” 108 
Stat. 4117, note following 11 U. S. C. §524.  Congress
expressly authorized non-debtor releases in one specific 
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context that was critically urgent in 1994 when it was 
enacted. But Congress also enacted the corresponding rule 
of construction into binding statutory text to “make clear”
that §524(g) did not “alter” the bankruptcy courts’ ability to 
use non-debtor release mechanisms as appropriate in other 
cases. 140 Cong. Rec. 27692 (1994). 

Keep in mind that Congress enacted §524(g) in the early 
days of non-debtor releases, soon after bankruptcy courts
began approving non-debtor releases in asbestos cases.
See, e.g., In re Johns-Manville Corp., 68 B. R. 618, 621–622 
(Bkrtcy. Ct. SDNY 1986), aff ’d, 837 F. 2d 89, 90 (CA2 1988); 
UNARCO Bloomington Factory Workers v. UNR Industries, 
Inc., 124 B. R. 268, 272, 278–279 (ND Ill. 1990).  Section 
524(g) set forth a detailed scheme sensitive to the specific 
needs of asbestos mass-tort litigation that was then 
engulfing and overwhelming American courts. For 
example, because asbestos injuries often have a long
latency period, asbestos mass-tort bankruptcies needed to 
account for unknown claimants who could come out of the 
woodwork in the future.  See Bankruptcy Reform Act of
1994, 108 Stat. 4114–4116; In re Johns-Manville Corp., 68 
B. R., at 627–629. 

But as explained above, throughout the history of the 
Code and at the time §524(g) was enacted, bankruptcy
courts were also issuing non-debtor releases in other 
contexts as well, such as in the Dalkon Shield mass-tort 
bankruptcy case. A. H. Robins Co., 880 F. 2d, at 700–702; 
see also, e.g., In re Drexel Burnham Lambert Group, Inc., 
960 F. 2d 285, 293 (CA2 1992) (securities litigation context).
Congress therefore made clear that enacting §524(g) for the
urgent asbestos cases did not disturb bankruptcy courts’ 
preexisting authority to issue such releases in other cases. 

Bottom line: The Court’s reliance on §524(g) directly 
contravenes the actual statutory text. 

Second, the Court cites §524(e), which states that a plan’s
discharge of the debtor “does not affect the liability of any 
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other entity on . . . such debt.” By its terms, §524(e) does 
not purport to preclude releases of creditors’ claims against 
non-debtors. (And were the rule otherwise, even 
consensual releases would be prohibited as well.) 

Notably, Congress changed §524(e) to its current wording 
in 1979. Before 1979, the statute arguably did preclude 
releases of claims against non-debtors who were co-debtors
with a bankrupt company. See 11 U. S. C. §34 (1976 ed.) 
(repealed Oct. 1, 1979) (“The liability of a person who is a
co-debtor with, or guarantor or in any manner a surety for,
a bankrupt shall not be altered by the discharge of such
bankrupt” (emphasis added)).  But Congress then changed
the law. And the text now means only that the discharge of 
the debtor does not itself automatically wipe away the 
liability of a non-debtor.  Section 524(e) does not speak to
the issue of non-debtor releases or other steps that a plan 
may take regarding the liability of a non-debtor for the 
same debt. As the American College of Bankruptcy says, 
“Section 524(e) is agnostic as to third-party releases.”  Brief 
for American College of Bankruptcy as Amicus Curiae 6, 
n. 3; see also In re Airadigm Communications, Inc., 519 F. 
3d 640, 656 (CA7 2008). 

Third, citing §§523(a), 524(a), and 541(a), the Court says
that the plan improperly grants a “discharge” to the 
Sacklers. Ante, at 4, 14–15.  And the Court suggests that 
giving the Sacklers a “discharge” in Purdue’s bankruptcy 
plan in exchange for $5.5 to $6 billion allows the Sacklers 
to get away too easy—without filing for bankruptcy
themselves, without having to comply with the Code’s 
various restrictions, and without paying enough. See ante, 
at 14–15. That point also fails.

To begin, the premise is incorrect.  The Sacklers did not 
receive a bankruptcy discharge in this case.  Discharge is a 
term of art in the Bankruptcy Code. Wainer v. A. J. 
Equities, Ltd., 984 F. 2d 679, 684 (CA5 1993); J. Silverstein,
Hiding in Plain View: A Neglected Supreme Court Decision 
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Resolves the Debate Over Non-Debtor Releases in Chapter 
11 Reorganizations, 23 Emory Bkrtcy. Developments J. 13, 
130 (2006).  When a debtor in bankruptcy receives a 
discharge, most (if not all) of their pre-petition debts are 
released, giving the debtor a fresh start.  See §1141(d)(1)
(Chapter 11 discharge relieves the debtor “from any debt 
that arose before the date of ” plan confirmation, with
narrow exceptions); Taggart v. Lorenzen, 587 U. S. 554, 
556, 558 (2019). The Sacklers did not receive such a 
discharge.

As courts have always recognized, non-debtor releases
are different. Non-debtor releases “do not offer the 
umbrella protection of a discharge in bankruptcy.”  Johns-
Manville Corp., 837 F. 2d, at 91.  Rather, non-debtor 
releases are accompanied by settlement payments to the 
estate by the non-debtor. So non-debtor releases are simply 
one part of a settlement of pending or potential claims
against the non-debtor that arise out of some torts 
committed by the debtor. They are in essence a traditional 
litigation settlement. They are not a blanket discharge for 
the non-debtor. 

Here, therefore, the releases apply only to certain claims 
against the Sacklers—namely, those “that arise out of or 
relate to” Purdue’s bankruptcy. Ibid.; see 69 F. 4th, at 80 
(releasing the Sacklers only for claims to which Purdue’s 
conduct was “a legal cause or a legally relevant factor to the 
cause of action” (quotation marks omitted)). And the non-
debtor releases were negotiated in exchange for a 
significant settlement payment that enabled Purdue’s 
bankruptcy reorganization to succeed.

In short, the releases do not grant discharges to non-
debtors and cannot be disallowed on that basis. 

Next, the Court suggests that the Sacklers must file for
bankruptcy themselves in order to be released from
liability. That, too, is incorrect.  Nowhere does the Code say 
that a non-debtor may be released from liability only by 
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filing for bankruptcy. On the contrary, §1123(b)(3) of the 
Code already expressly allows a bankruptcy plan to release
a non-debtor from liability to the debtor.

The Court’s suggestion that a non-debtor must file for 
bankruptcy in order to be released from liability not only is 
directly at odds with the text of the Code, but also is at odds 
with reality. Non-debtor releases are often used in 
situations where it is not possible or practicable for the non-
debtors to simply file for individual bankruptcies.  This case 
is just one example.  The “Sacklers are not a simple group 
of a few defendants” that could simply have declared one
bankruptcy. 633 B. R., at 88.  They are “a large family 
divided into two sides, Side A and Side B, with eight pods 
or groups of family members within those divisions,” many
of whom live abroad (beyond bankruptcy jurisdiction). Ibid. 
And their assets are spread across trusts that are likely
beyond the jurisdiction of U. S. courts as well.  Ibid.; see 
also id., at 109. 

Likewise, in many other mass-tort bankruptcy cases,
released non-parties could not simply declare their own 
bankruptcies either.  Insurers, for example, cannot declare 
bankruptcy just because a policy limit is reached. 
B. Zaretsky, Insurance Proceeds in Bankruptcy, 55 
Brooklyn L. Rev. 373, 394–395, and n. 60 (1989).  And in 
cases involving hundreds of affiliated entities who share
liability and share insurance, such as the Boy Scouts and 
the Catholic Church, it would be almost impossible to
coordinate assets and ensure equitable victim recovery 
across hundreds of distinct bankruptcies. Section 
§1123(b)(6) provides bankruptcy courts with flexibility to 
deal with such situations by approving appropriate non-
debtor releases.  See Brief for Boy Scouts of America as 
Amicus Curiae 18–20; Brief for Ad Hoc Group of Local
Councils of the Boy Scouts of America as Amicus Curiae 6; 
Brief for U. S. Conference of Catholic Bishops as Amicus 
Curiae 3–4, 17–22. 
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The Court next says that the non-debtor release allowed 
the Sacklers to bypass certain restrictions on discharges—
for example, that individual debtors are generally not
discharged for fraud claims, §523(a).  That argument fails
for the same reason.  Non-debtor releases are part of a 
negotiated settlement of potential tort claims.  They are not 
a discharge.  And nothing in §523(a) prohibits a debtor’s
reorganization plan from releasing non-debtors for fraud 
claims. Indeed, it is undisputed that Purdue’s bankruptcy 
could release the Sacklers from at least some fraud 
claims—namely, the fraudulent transfer claims—under 
§1123(b)(3). No provision in the Code forbids releasing 
other fraud claims against the Sacklers, too. The Court’s 
concern that the releases apply to claims for “fraud,” ante, 
at 15, therefore falls flat.   

In all of those scattershot arguments, the Court seems
concerned that the Sacklers’ $5.5 to $6 billion settlement 
payment was not enough.  To begin with, even if that were
true, it would not be a reason to categorically disallow non-
debtor releases as a matter of law, as the Court does today.
In any event, that concern is unsupported by the record and 
contradicted by the Bankruptcy Court’s undisputed 
findings of fact. The Bankruptcy Court found that the
creditors’ and victims’ ability to recover directly from any of 
the Sacklers in tort litigation was far from certain.  So as in 
other tort settlements, the settlement amount here 
reflected the parties’ assessments of their probabilities of 
success and the likely amount of possible recovery.  The 
Court today has no good basis for its subtle second-guessing
of the settlement amount. 

And lest we miss the forest for the trees, keep in mind 
that the victims and creditors have no incentive to short 
their own recoveries or to let the Sacklers off easy.  They
despise the Sacklers.  Yet they strongly support the plan. 
They call the settlement a “remarkable achievement.”  Brief 
for Respondent Ad Hoc Group of Individual Victims of 
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Purdue Pharma, L. P. et al. 2.  And given the high level of 
victim and creditor support, the Bankruptcy Court 
emphasized: “[T]his is not the Sacklers’ plan,” and “anyone 
who contends to the contrary” is “simply misleading the
public.” 633 B. R., at 82.   

The Court today unfortunately falls into that trap.  And 
it is rather paternalistic for the Court to tell the victims 
that they should have done better—and then to turn around 
and leave them with potentially nothing. 

C 
Finally, the Court suggests that non-debtor releases are

not “appropriate” because they are inconsistent with 
history and practice. That, too, is seriously mistaken. 

Importantly, Congress did not enact the current 
Bankruptcy Code—and with it, §1123(b)(6)—until 1978. 
Bankruptcy Code of 1978, 92 Stat. 2549.  For nearly the 
entire life of the Code, courts have approved non-debtor 
release provisions like this one. So for decades, Chapter 11 
of the Code has been understood to grant authority for such
releases when appropriate and necessary to the success of 
the reorganization.7 

The Court’s citations to pre-Bankruptcy Code cases are 
an off-point deflection and do not account for important and 
relevant changes made in the current Bankruptcy Code. 
—————— 

7 See, e.g., In re Johns-Manville Corp., 68 B. R. 618, 624–626 (Bkrtcy. 
Ct. SDNY 1986), aff ’d, 837 F. 2d 89, 90, 93–94 (CA2 1988); In re A. H. 
Robins Co., 88 B. R. 742, 751 (ED Va. 1988), aff ’d, 880 F. 2d 694, 700– 
702 (CA4 1989); UNARCO Bloomington Factory Workers v. UNR 
Industries, Inc., 124 B. R. 268, 272, 278–279 (ND Ill. 1990); In re Drexel 
Burnham Lambert Group, Inc., 960 F. 2d 285, 293 (CA2 1992); In re 
Master Mortgage Inv. Fund, Inc., 168 B. R. 930, 938 (Bkrtcy. Ct. WD Mo. 
1994); In re Dow Corning Corp., 280 F. 3d 648, 653 (CA6); In re Airadigm 
Communications, Inc., 519 F. 3d 640, 655–658 (CA7 2008); In re Seaside 
Engineering & Surveying, Inc., 780 F. 3d 1070, 1081 (CA11 2015); In re 
Boy Scouts of Am. and Del. BSA, LLC, 650 B. R. 87, 112, 135–143 (Del. 
2023). I could add dozens more citations to this footnote.  But the point
is clear. 
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For example, unlike the former Bankruptcy Act of 1898, the
modern Bankruptcy Code grants courts jurisdiction over
“suits between third parties which have an effect on the
bankruptcy estate.” Celotex Corp. v. Edwards, 514 U. S. 
300, 307, n. 5 (1995); see 28 U. S. C. §§157(a), 1334(b)
(giving bankruptcy courts jurisdiction over any litigation
“related to” the bankruptcy). 

Under the current Bankruptcy Code, it is well settled 
that Chapter 11 bankruptcies can and do affect 
relationships between creditors and non-debtors who are 
intimately related to the bankruptcy.  For example, under 
the modern Bankruptcy Code, bankruptcy courts routinely 
use their broad jurisdiction and equitable powers to stay 
any litigation—even litigation entirely between third 
parties—that would affect the bankruptcy estate.  Celotex, 
514 U. S., at 308–310. 

The longstanding practice of staying litigation that could 
affect the bankruptcy estate is similar in important 
respects to non-debtor releases.  In each situation, a 
provision of the Code provides an explicit authority: to stay 
litigation involving the debtor, §362, and to release claims 
involving the debtor, §§1123(b)(1), (3).  And in each, the 
bankruptcy court invokes its broad jurisdiction and 
equitable power to “augment” that authority, extending it 
to litigation and claims against non-debtors that might 
have a “direct and substantial adverse effect” on the 
bankruptcy estate. Celotex, 514 U. S., at 303, 310. 

In short, the common and long-accepted practice of 
staying litigation that could affect the bankruptcy estate 
shows that under the modern Code, bankruptcy courts can 
and do exercise control over relationships between creditors 
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and non-debtors. The Court’s reliance on pre-Code practice 
is misplaced.8 

IV 
As I see it, today’s decision makes little sense legally, 

practically, or economically. It upends the carefully
negotiated Purdue bankruptcy plan and the prompt and 
substantial recovery guaranteed to opioid victims and 
creditors. Now the opioid victims and creditors are left 
holding the bag, with no clear path forward.  To reiterate 
the words of the victims:  “Without the release, the plan will
unravel,” and “there will be no viable path to any victim 
recovery.” Tr. of Oral Arg. 100.

The Court does not say what should happen next.  The 
Court seems to hope that a new deal is possible, with the 
Sacklers buying off the last holdouts.   

But even if it were true that the parties could eventually
reach a new deal, that outcome would likely come at a cost.
Future negotiations and litigation would mean additional
litigation expense that eats away at the recovery that the 
opioid victims and creditors have already negotiated, as 
well as years of additional delay even though victims and 
family members want and need relief now. 

And more to the point, without non-debtor releases, a 
new deal will be very difficult to achieve.  By eliminating
nonconsensual non-debtor releases, today’s decision gives 
every victim and every creditor an absolute right to sue the 
Sacklers. Some may hold out from any potential future 
settlement and instead sue because they want to have their 
day in court to hold the defendants accountable, or because
they want to try to hit the jackpot of a large recovery that
they can keep all to themselves.  Moreover, because every 
—————— 

8 The Court insists that pre-Code practice “may inform our work.” 
Ante, at 17, n. 6.  But pre-Code practice certainly does not play a role 
when that practice has been superseded by an express provision of the 
modern Bankruptcy Code. 
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victim and creditor knows that the Sacklers’ resources are 
limited, they will now have an incentive to promptly sue the
Sacklers before others sue. To be sure, the victims and 
creditors would face an uphill climb in any such litigation, 
the Bankruptcy Court found, so it may be that no one will
succeed in tort litigation against the Sacklers, meaning that
no one will get anything.  But even if just one of the victims 
or creditors—say, a State or a group of victims—is
successful in a suit against the Sacklers, its judgment
“could wipe out all of the collectible Sackler assets,” which 
in turn could also deplete Purdue’s estate and leave nothing
for any other victim or creditor.  Id., at 103. That reality
means that everyone has an incentive to race to the
courthouse to sue the Sacklers pronto—the classic 
collective-action problem.

Because some victims or creditors may hold out from any
potential future settlement for any one of those reasons and 
instead still sue, the Sacklers are less likely to settle with
anyone in the first place. Maybe the clouds will part. But 
in a world where nonconsensual non-debtor releases are 
categorically impermissible, any hope for a new deal seems 
questionable—indeed, the parties to the bankruptcy label it
“pure fantasy.”  Brief for Debtor Respondents 4.  

The bankruptcy system was designed to prevent that
exact sort of collective-action problem.  Non-debtor releases 
have been indispensable to solving that problem and 
ensuring fair and equitable victim recovery in multiple
bankruptcy proceedings of extraordinary scale—not only 
opioids, but also many other mass-tort cases involving 
asbestos, the Boy Scouts, the Catholic Church, silicone 
breast implants, the Dalkon Shield, and others.

The Court’s apparent concern that the Sacklers’ 
settlement payment of $5.5 to $6 billion was not enough 
should have led at most to a remand on whether the 
releases were “appropriate” under 11 U. S. C. §1123(b)(6) (if 
anyone had raised that argument here, which they have 



 

  
 

 

 

  

 
  
 

 

 

 

 
 

54 HARRINGTON v. PURDUE PHARMA L.P. 

KAVANAUGH, J., dissenting 

not). But instead the Court responds with the dramatic
step of repudiating the plan and eliminating non-debtor 
releases altogether.

The Court’s decision today jettisons a carefully
circumscribed and critically important tool that bankruptcy 
courts have long used and continue to need to handle mass-
tort bankruptcies going forward. The text of the 
Bankruptcy Code does not come close to requiring such a
ruinous result. Nor does its structure, context, or history.
Nor does hostility to the Sacklers—no matter how deep: 
“Nothing is more antithetical to the purpose of bankruptcy 
than destroying estate value to punish someone.”  A. Casey
& J. Macey, In Defense of Chapter 11 for Mass Torts, 90
U. Chi. L. Rev. 973, 1017 (2023). Gutting this longstanding
bankruptcy court practice is entirely counterproductive,
and simply inflicts still more injury on the opioid victims. 

Opioid victims and other future victims of mass torts will 
suffer greatly in the wake of today’s unfortunate and 
destabilizing decision.  Only Congress can fix the chaos that 
will now ensue. The Court’s decision will lead to too much 
harm for too many people for Congress to sit by idly without
at least carefully studying the issue.  I respectfully dissent. 
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TRUCK INSURANCE EXCHANGE v. KAISER GYPSUM 
CO., INC., ET AL. 
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Petitioner Truck Insurance Exchange is the primary insurer for compa-
nies that manufactured and sold products containing asbestos.  Two of 
those companies, Kaiser Gypsum Co. and Hanson Permanente Cement 
(Debtors), filed for Chapter 11 bankruptcy after facing thousands of 
asbestos-related lawsuits.  As part of the bankruptcy process, the Debt-
ors filed a proposed reorganization plan (Plan).  That Plan creates an 
Asbestos Personal Injury Trust (Trust) under 11 U. S. C. §524(g), a 
provision that allows Chapter 11 debtors with substantial asbestos-
related liability to fund a trust and channel all present and future as-
bestos-related claims into that trust.  Truck is contractually obligated
to defend each covered asbestos personal injury claim and to indemnify 
the Debtors for up to $500,000 per claim.  For their part, the Debtors
must pay a $5,000 deductible per claim, and assist and cooperate with
Truck in defending the claims.  The Plan treats insured and uninsured 
claims differently, requiring insured claims to be filed in the tort sys-
tem for the benefit of the insurance coverage, while uninsured claims
are submitted directly to the Trust for resolution. 

Truck sought to oppose the Plan under §1109(b) of the Bankruptcy
Code, which permits any “party in interest” to “raise” and “be heard on 
any issue” in a Chapter 11 bankruptcy. Among other things, Truck 
argues that the Plan exposes it to millions of dollars in fraudulent 
claims because the Plan does not require the same disclosures and au-
thorizations for insured and uninsured claims.  Truck also asserts that 
the Plan impermissibly alters its rights under its insurance policies.
The District Court confirmed the Plan.  It concluded, among other 
things, that Truck had limited standing to object to the Plan because 
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the Plan was “insurance neutral,” i.e., it did not increase Truck’s prep-
etition obligations or impair its contractual rights under its insurance 
policies.  The Fourth Circuit affirmed, agreeing that Truck was not a 
“party in interest” under §1109(b) because the plan was “insurance 
neutral.” 

Held: An insurer with financial responsibility for bankruptcy claims is a
“party in interest” under §1109(b) that “may raise and may appear and 
be heard on any issue” in a Chapter 11 case.  Pp. 7–15.

(a) Section 1109(b)’s text, context, and history confirm that an in-
surer such as Truck with financial responsibility for a bankruptcy
claim is a “party in interest” because it may be directly and adversely 
affected by the reorganization plan.  Pp. 7–13.

(1) Section 1109(b)’s text is capacious.  To start, it provides an il-
lustrative but not exhaustive list of parties in interest, all of which are
directly affected by a reorganization plan either because they have a 
financial interest in the estate’s assets or because they represent par-
ties that do. This Court has observed that Congress uses the phrase 
“party in interest” in bankruptcy provisions when it intends the provi-
sion to apply “broadly.”  Hartford Underwriters Ins. Co. v. Union Plant-
ers Bank, N. A., 530 U. S. 1, 7.  This understanding aligns with the 
ordinary meaning of the terms “party” and “interest,” which together 
refer to entities that are potentially concerned with, or affected by, a 
proceeding.  The historical context and purpose of §1109(b) also sup-
port this interpretation.  Congress consistently has acted to promote
greater participation in reorganization proceedings.  That expansion 
of participatory rights continued with the enactment of §1109(b).
Broad participation promotes a fair and equitable reorganization pro-
cess.  Pp. 7–11. 

(2) Applying these principles, insurers such as Truck are parties 
in interest. An insurer with financial responsibility for bankruptcy 
claims can be directly and adversely affected by the reorganization pro-
ceedings in myriad ways.  In this case, for example, Truck will have to 
pay the vast majority of the Trust’s liability, and §524(g)’s channeling 
injunction, which stays any action against the Debtors, means that 
Truck would stand alone in carrying that financial burden.  According 
to Truck, however, a plan that lacks the disclosure requirements for 
the uninsured claims risks exposing Truck to millions of dollars in 
fraudulent tort claims.  The Government frames Truck’s interest 
slightly differently, but the result is the same: Where a proposed plan
“allows a party to put its hands into other people’s pockets, the ones 
with the pockets are entitled to be fully heard and to have their legiti-
mate objections addressed.”  In re Global Indus. Technologies, Inc., 645 
F. 3d 201, 204. 

Providing Truck an opportunity to be heard is consistent with 
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§1109(b)’s purpose of promoting a fair and equitable reorganization 
process. Here, the Plan eliminates the Debtors ongoing liability, and 
claimants similarly have little incentive to propose barriers to their
ability to recover from Truck.  Truck may well be the only entity with 
an incentive to identify problems with the Plan.  Pp. 11–13.

(b) The Court of Appeals looked exclusively at whether the Plan al-
tered Truck’s contract rights or its “quantum of liability.”  This ap-
proach, known as the “insurance neutrality” doctrine, is conceptually 
wrong and makes little practical sense.  Conceptually, the doctrine 
conflates the merits of an objection with the threshold party in interest
inquiry.  The §1109(b) inquiry asks whether the reorganization pro-
ceedings might affect a prospective party, not how a particular reor-
ganization plan actually affects that party. Practically, the doctrine is 
too limited in its scope. By focusing on the insurer’s prepetition obli-
gations and policy rights, the doctrine wrongly ignores all the other 
ways in which bankruptcy proceedings and reorganization plans can 
alter and impose obligations on insurers and debtors.  The fact that 
Truck’s financial exposure may be directly and adversely affected by a 
plan is sufficient to give Truck a right to voice its objections.  Finally,
in resisting the text of §1109(b), the Debtors emphasize the risks of
allowing “peripheral parties” to derail a reorganization.  This “parade 
of horribles” argument cannot override the statute’s text, and in any 
event, §1109(b) provides parties in interest only an opportunity to be 
heard—not a vote or a veto in the proceedings.  In all events, the Court 
today does not opine on the outer bounds of §1109.  Difficult cases may
require courts to evaluate whether truly peripheral parties have a suf-
ficiently direct interest to be heard.  This case is not one of them be-
cause insurers such as Truck with financial responsibility for claims
are not peripheral parties.  Pp. 13–15. 

60 F. 4th 73, reversed and remanded. 

SOTOMAYOR, J., delivered the opinion of the Court, in which all other 
Members joined, except ALITO, J., who took no part in the consideration
or decision of the case. 
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SUPREME COURT OF THE UNITED STATES 

No. 22–1079 

TRUCK INSURANCE EXCHANGE, PETITIONER v. 
KAISER GYPSUM COMPANY, INC., ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE FOURTH CIRCUIT 

[June 6, 2024]

 JUSTICE SOTOMAYOR delivered the opinion of the Court. 
The Bankruptcy Code allows any “party in interest” to 

“raise” and “be heard on any issue” in a Chapter 11 bank-
ruptcy. 11 U. S. C. §1109(b).  The question in this case is 
whether an insurer with financial responsibility for a bank-
ruptcy claim is a “party in interest” under this provision. 

Truck Insurance Exchange (Truck) is the primary in-
surer for companies that manufactured and sold products 
containing asbestos. Those companies filed for Chapter 11
bankruptcy after facing thousands of asbestos-related law-
suits. Truck is obligated to pay up to $500,000 per asbestos
claim covered under its insurance contracts with the com-
panies.  Truck sought to object to the companies’ bank-
ruptcy reorganization plan primarily because the plan
lacked disclosure requirements that Truck thought could 
save it from paying millions of dollars in fraudulent claims.

The Court of Appeals concluded that Truck was not a 
“party in interest” because the reorganization plan was “in-
surance neutral”; that is, the plan neither increased Truck’s 
prepetition obligations nor impaired its rights under the in-
surance contracts. This Court disagrees.  The insurance 
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neutrality doctrine conflates the merits of an insurer’s ob-
jection with the threshold §1109(b) question of who quali-
fies as a “party in interest.”  Section 1109(b) asks whether 
the reorganization proceedings might directly affect a pro-
spective party, not how a particular reorganization plan ac-
tually affects that party.

Truck is a “party in interest” under §1109(b). An insurer 
with financial responsibility for a bankruptcy claim is suf-
ficiently concerned with, or affected by, the proceedings to
be a “party in interest” that can raise objections to a reor-
ganization plan. Section 1109(b) grants insurers neither a
vote nor a veto; it simply provides them a voice in the pro-
ceedings. 

I 
A 

Bankruptcy offers individuals and businesses in financial 
distress a fresh start to reorganize, discharge their debts,
and maximize the property available to creditors.  “Chapter
11 of the Bankruptcy Code enables a debtor company to re-
organize its business under a court-approved plan govern-
ing the distribution of assets to creditors.”  U. S. Bank N. A. 
v. Village at Lakeridge, LLC, 583 U. S. 387, 389 (2018). 
This plan, which is primarily the product of negotiations
between the debtor and creditors, “govern[s] the distribu-
tion of valuable assets from the debtor’s estate and often 
keep[s] the business operating as a going concern.” 
Czyzewski v. Jevic Holding Corp., 580 U. S. 451, 455 (2017). 
Chapter 11 strikes “a balance between a debtor’s interest in
reorganizing and restructuring its debts and the creditors’ 
interest in maximizing the value of the bankruptcy estate.” 
Florida Dept. of Revenue v. Piccadilly Cafeterias, Inc., 554 
U. S. 33, 51 (2008).

Section 1109(b) of the Bankruptcy Code addresses which 
stakeholders can participate, and to what extent, in these
reorganization proceedings: 
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“A party in interest, including the debtor, the trustee,
a creditors’ committee, an equity security holders’ com-
mittee, a creditor, an equity security holder, or any in-
denture trustee, may raise and may appear and be 
heard on any issue in a case under this chapter.” 

A “party in interest” enjoys certain rights in the proceed-
ings, including the ability to file a Chapter 11 plan when a
trustee has been appointed, 11 U. S. C. §1121(c)(1); request 
the appointment or removal of a trustee, §§1104, 1105; chal-
lenge the good faith of persons voting to approve a plan,
§1126(e); and object to confirmation of a plan, §1128(b). 

B 
This case concerns the Chapter 11 reorganization of com-

panies facing overwhelming asbestos liability. Exposure to
asbestos, a natural mineral used in industrial work, has led 
to devastating health consequences for millions of people. 
See National Cancer Institute, Asbestos Exposure and Can-
cer Risk (Nov. 29, 2021). Companies filing for bankruptcy 
because of asbestos liability face unique challenges. 
“ ‘[B]ecause of a latency period that may last as long as 40 
years for some asbestos related diseases, a continuing
stream of claims can be expected.’ ”  Amchem Products, Inc. 
v. Windsor, 521 U. S. 591, 598 (1997).  Claims therefore ar-
rive on a long and unpredictable timeline.  If bankruptcy 
proceedings resolved only existing asbestos liability, com-
panies would face unknown future liability and claimants 
might be unable to recover just because their injuries had 
not yet manifested.

Congress responded to these challenges in §524(g) of the
Bankruptcy Code.  This section allows a Chapter 11 debtor 
with substantial asbestos-related liability to establish and 
fund a trust that assumes the debtor’s liability for “dam-
ages allegedly caused by the presence of, or exposure to, as-
bestos or asbestos-containing products.”  §524(g)(2)(B)(i)(I). 
Section 524(g) then channels all present and future claims 
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into the trust by “enjoin[ing] entities from taking legal ac-
tion for the purpose of directly or indirectly collecting, re-
covering, or receiving payment or recovery” for claims “to be
paid in whole or in part by [the] trust.”  Finally, §524(g) im-
poses safeguards, including the appointment of a repre-
sentative to protect the interest of future claimants, 
§524(g)(4)(B)(i); treatment of “present claims and future de-
mands that involve similar claims in substantially the same
manner,” §524(g)(2)(B)(ii)(V); and approval from at least 
75% of current claimants, §524(g)(2)(B)(ii)(IV)(bb).  This all 
“ensure[s] that health claims can be asserted only against 
the Trust and that [the company’s] operating entities will
be protected from an onslaught of crippling lawsuits that
could jeopardize the entire reorganization effort.”  Kane v. 
Johns-Mansville Corp., 843 F. 2d 636, 640 (CA2 1988).  It 
also ensures that “future claimants” are “treated identically 
to the present claimants.” Ibid. 

C 
Kaiser Gypsum Company, Inc., and its parent company,

Hanson Permanente Cement, Inc., manufactured and sold 
products that, at some point, contained asbestos. The com-
panies faced tens of thousands of asbestos-related lawsuits 
as a result. To resolve their liabilities, both companies 
(Debtors) filed for Chapter 11 bankruptcy.  The Bankruptcy
Court in turn appointed representatives for the current and
future asbestos claimants (Claimants). The Debtors even-
tually agreed on a proposed reorganization plan (Plan) with
the Claimants, various creditors and government agencies, 
and all but one of their insurance providers. 

The Plan creates a §524(g) Asbestos Personal Injury 
Trust (Trust) that assumes the Debtors’ liabilities and is
funded by the Debtors and their parent company. The Plan 
also transfers “all of the Debtors’ rights” under their insur-
ance contracts to the Trust, including “all rights to coverage
and insurance proceeds.” App. to Pet. for Cert. 181a. 
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Truck was the Debtors’ primary insurer.  It issued poli-
cies that covered the Debtors from 1965 through 1983. 
Truck is contractually obligated to defend each covered as-
bestos personal injury claim and typically indemnify the
Debtors for up to $500,000 per claim.  The Debtors have to 
pay a $5,000 deductible per claim, and assist and cooperate
with Truck in defending against the claims.  The Plan re-
quired the Bankruptcy Court to make a finding that the 
Debtors’ conduct in the bankruptcy proceedings neither vi-
olated this assistance-and-cooperation duty nor breached 
any implied covenant of good faith and fair dealing (Plan
Finding).

The Plan treats insured and uninsured claims differ-
ently. Insured claims are filed “in the tort system to obtain 
the benefit of [the] insurance coverage.”  Id., at 241a.  Truck 
has to defend these lawsuits, and if the claimant obtains a 
favorable judgment, the Trust pays the deductible and 
Truck pays up to $500,000 per claim.  Uninsured claims, 
however, are submitted directly to the Trust for resolution.
As part of that process, claimants have to identify “all other 
[related] claims” and file a release authorizing the Trust to
obtain documentation from other asbestos trusts about 
other submitted claims. See 2 App. 428–431. These disclo-
sure requirements are intended to reduce fraudulent and 
duplicative claims.1 

Truck was the only party involved in the bankruptcy that 

—————— 
1 Without these requirements, Truck contends, it can be difficult to 

trace an asbestos injury to a particular exposure or to identify earlier 
claims against other entities.  Knowing a claimant’s other exposures and 
claims helps prevent inflated recoveries.  The Debtors and Claimants 
contend that Truck was not entitled to these disclosures before bank-
ruptcy and could still obtain them in discovery in the tort system.  That 
ignores the practical and legal consequences of the Debtors’ bankruptcy 
petition. See infra, at 14.  Indeed, in recent years, “nearly every Section 
524(g) trust has included almost identical fraud-prevention measures to
protect debtors and their insurers.”  Brief for Petitioner 10.  In any event,
these are merits arguments on which Truck is entitled to be heard. 
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did not support the Plan. It advanced three main objec-
tions. First, and most relevant here, the Plan was not “pro-
posed in good faith,” 11 U. S. C. §1129(a)(3), “because it re-
flected a collusive agreement between the Debtors and 
claimant representatives,” and did not require “the same 
disclosures and authorizations” for insured and uninsured 
claims, In re Kaiser Gypsum Co., 60 F. 4th 73, 80 (CA4 
2023). This “disparate treatment would expose [Truck] to
millions of dollars in fraudulent tort claims.”  Ibid. Second, 
the Plan Finding impermissibly altered Truck’s rights un-
der its insurance policies “by relieving the Debtors of their 
assistance-and-cooperation obligations and by barring
Truck from raising the Debtors’ bankruptcy conduct as a
defense in future coverage disputes.”  Ibid. Third, the Trust 
did not comply with various provisions of §524(g), including 
the requirement to “deal equitably with claims and future
demands,” as required by §524(g)(2)(B)(ii)(III). 

Following the Bankruptcy Court’s recommendation, the
District Court confirmed the Plan.  Relevant here, it con-
cluded that “Truck has limited standing to object to the
Plan solely on the grounds that the Plan is not insurance 
neutral.” In re Kaiser Gypsum Co., 2021 WL 3215102, *27 
(WDNC, July 28, 2021).  The court found, however, that the 
Plan was “insurance neutral” because it “neither in-
crease[d] Truck’s obligations nor impair[ed] its prepetition 
contractual rights under the Truck Policies.  The Plan 
simply restore[d] Truck to its position immediately prior to
the Petition Date.” Id., at *26. The court also rejected
Truck’s challenge to the Plan Finding because the Plan ex-
pressly provided that the Debtors “will continue to fulfill 
their cooperation obligations arising under” the policies. 
Id., at *27. 

The Fourth Circuit affirmed, agreeing with the District
Court that Truck was not a “party in interest” under
§1109(b) because the Plan did not “increase [Truck’s] pre-
petition obligations or impair [Truck’s] pre-petition policy 
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rights.” 60 F. 4th, at 83.  In other words, the Plan was “in-
surance neutral” because it did not “alte[r] Truck’s pre-
bankruptcy ‘quantum of liability’ ” given that Truck was 
“not entitled” to the “fraud-prevention measures” it sought. 
Id., at 87. The court also concluded that the Plan Finding 
did not alter Truck’s contractual rights and that the Debt-
ors did not “breach their assistance-and-cooperation obliga-
tions or the implied covenant of good faith and fair dealing.” 
Id., at 84. 

This Court granted certiorari to decide whether an in-
surer with financial responsibility for a bankruptcy claim is 
a “party in interest” under §1109(b). 601 U. S. ___ (2023).2 

II 
Courts must determine on a case-by-case basis whether a

prospective party has a sufficient stake in reorganization
proceedings to be a “party in interest.”  Section 1109(b)’s 
text, context, and history confirm that an insurer such as
Truck with financial responsibility for a bankruptcy claim
is a “party in interest” because it may be directly and ad-
versely affected by the reorganization plan. 

A 
Section 1109(b) permits any “party in interest” to “appear 

and be heard on any issue” in a Chapter 11 proceeding.
This text is capacious. To start, §1109(b) provides an illus-
trative but not exhaustive list of parties in interest.  See 
supra, at 3. A common thread uniting the seven listed par-
ties is that each may be directly affected by a reorganization 
plan either because they have a financial interest in the es-
tate’s assets (the debtor, creditor, and equity security 

—————— 
2 The courts below also addressed whether Truck is a “party in inter-

est” on the separate basis that it is “a creditor.”  11 U. S. C. §1109(b). 
Because this Court holds that Truck is a “party in interest” based on its
insurer status, the Court does not address alternative arguments based
on Truck’s creditor status. 
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holder) or because they represent parties that do (a credi-
tors’ committee, an equity security holders’ committee, a 
trustee, and an indenture trustee).  “The general theory be-
hind [§1109(b)] is that anyone holding a direct financial 
stake in the outcome of the case should have an opportunity 
(either directly or through an appropriate representative) 
to participate in the adjudication of any issue that may ul-
timately shape the disposition of his or her interest.”  7 Col-
lier on Bankruptcy ¶1109.01 (16th ed. 2023).  This under-
standing aligns with this Court’s observation that Congress
uses the phrase “ ‘party in interest’ ” in bankruptcy provi-
sions when it intends the provision to apply “broadly.” 
Hartford Underwriters Ins. Co. v. Union Planters Bank, 
N. A., 530 U. S. 1, 7 (2000) (quoting 11 U. S. C. §502(a)).

The ordinary meaning of the terms “party” and “interest” 
confirms this.  “Party” in this context is best understood as 
“[a] person who constitutes or is one of those who compose 
. . . one or [the] other of the two sides in an action or affair;
one concerned in an affair; a participator; as, a party in in-
terest.” Webster’s New International Dictionary 1784 (2d
ed. 1949). “Interest” is best understood as “[c]oncern, or the 
state of being concerned or affected, esp[ecially] with re-
spect to advantage, personal or general.”  Id., at 1294. The 
plain meaning of the phrase thus refers to entities that are
potentially concerned with or affected by a proceeding.3 

The parties in this case land on roughly this same defini-
tion. See Brief for Petitioner 26 (defining “party in interest”
as anyone that may be “ ‘directly and adversely affected’ by 

—————— 
3 Legal dictionaries from the time of §1109(b)’s enactment and onward 

similarly define the phrase “party in interest.”  See Ballentine’s Law Dic-
tionary 920 (3d ed. 1969) (defining “party in interest” as a “party to an 
action who has an actual interest in the controversy, as distinguished
from a nominal party”); cf. Black’s Law Dictionary 1122 (6th ed. 1990) 
(“Primary meaning ascribed the term ‘party in interest’ in bankruptcy 
cases is one whose pecuniary interest is directly affected by the bank-
ruptcy proceeding”). 
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the reorganization” (alterations omitted)); Brief for Debtor-
Side Respondents 29 (“To the extent Truck acknowledges
that a ‘party in interest’ under Section 1109(b) is someone 
‘directly and adversely affected by the reorganization,’ the
parties are in violent agreement”); Brief for Claimant Re-
spondents 1 (similar).4 

The historical context and purpose of §1109(b) also sup-
port this interpretation.  Congress consistently has acted to
promote greater participation in reorganization proceed-
ings. Section 77B of the Bankruptcy Act of 1898, for exam-
ple, provided debtors the right to be heard on all issues, but 
limited the right of creditors and stockholders to only cer-
tain issues.  See 11 U. S. C. §207 (1946 ed.).  Section 206 of 
the Bankruptcy Act of 1938 broadened participation and 
provided that “[the] debtor, the indenture trustees, and any 
creditor or stockholder of the debtor shall have the right to 
be heard on all matters arising in a proceeding under this
chapter.” §606.  Although the 1938 Act allowed a “party in 
interest” to intervene “for cause shown,” it permitted only 
—————— 

4 The phrase “party in interest” appears in other statutory contexts. 
The Court’s analysis of the term today does not apply across all other, 
unrelated statutory schemes.  The term’s meaning elsewhere will turn
on the text, structure, context, history, and purpose of those statutory
provisions, just as it does here. Still, precedent confirms that this Court’s
interpretation of §1109(b) is not an outlier.  See, e.g., Western Pacific Cal-
ifornia R. Co. v. Southern Pacific Co., 284 U. S. 47, 51–52 (1931) (com-
petitor railroad was a “party in interest” under the Transportation Act
of 1920 because the challenged railroad expansion had the potential to
“directly and adversely affect the complainant’s welfare by bringing 
about some material change in the transportation situation”); L. Singer 
& Sons v. Union Pacific R. Co., 311 U. S. 295, 304 (1940) (food vendors 
were not a “party in interest” under the Transportation Act of 1920 be-
cause a “person engaged in business within or adjacent to a public mar-
ket” was only “indirectly and consequentially affected” by a railroad 
“seeking only to serve a competing market by means of an extension”); 
Alton R. Co. v. United States, 315 U. S. 15, 19–20 (1942) (railroad com-
panies were “parties in interest” under the Motor Carrier Act of 1935 
because they were “directly affected by competition with the motor 
transport industry”). 
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the four named parties to intervene as of right.  Still, the 
Advisory Committee’s Note to Former Chapter X, Bkrtcy.
Rule 10–210(a) (1976), which implemented §206, noted that
the section “was originally enacted to broaden the practice
that had developed upon former §77 . . . .  This broader con-
cept was to insure fair representation and to prevent exces-
sive control over the proceedings by insider groups.” 11 
U. S. C. App., p. 1445 (1976 ed.).

In 1978, Congress enacted the Bankruptcy Code contain-
ing §1109(b), which continued the expansion of participa-
tory rights in reorganization proceedings.  Congress moved
from an exclusive list to the general and capacious term 
“party in interest,” accompanied by a nonexhaustive list of 
parties in interest. These parties “may raise and may ap-
pear and be heard on any issue.”  11 U. S. C. §1109(b).  “Sec-
tion 206 . . . and Chapter X Rule 10–210(a), the predecessor 
provisions of section 1109(b) of the Code, constituted an ef-
fort to encourage and promote greater participation in reor-
ganization cases. . . . Section 1109(b) continues in this tra-
dition and should be understood in the same way.”  In re 
Amatex Corp., 755 F. 2d 1034, 1042 (CA3 1985).

Now consider the purpose of §1109(b).  Broad participa-
tion promotes a fair and equitable reorganization process. 
The Bankruptcy Code seeks to prevent “the danger inher-
ent in any reorganization plan proposed by a debtor” that 
“the plan will simply turn out to be too good a deal for the
debtor’s owners.” Bank of America Nat. Trust and Sav. 
Assn. v. 203 North LaSalle Street Partnership, 526 U. S. 
434, 444 (1999); see also ibid. (discussing Congress’s con-
cern that “ ‘a few insiders, whether representatives of man-
agement or major creditors, [could] use the reorganization 
process to gain an unfair advantage’ ”). Section 1109(b) ad-
dresses this concern. “[D]rafters and early commentators 
hoped that an expansive definition [of “party in interest” in 
§1109(b)] would allow a broad range of individual and mi-
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nority interests to intervene in Chapter 11 cases, and ex-
pressly warned that undue restrictions on who may be a 
party in interest might enable dominant interests to control 
the restructuring process.”  D. Dick, The Chapter 11 Effi-
ciency Fallacy, 2013 B. Y. U. L. Rev. 759, 774–775 (2014).
In short, §1109(b) was “designed to serve . . . the policies of 
inclusion underlying the chapter 11 process.”  7 Collier on 
Bankruptcy ¶1109.02. 

B 
Applying these principles, the Court holds that insurers

such as Truck with financial responsibility for bankruptcy 
claims are parties in interest.

Bankruptcy reorganization proceedings can affect an in-
surer’s interests in myriad ways.  A reorganization plan can
impair an insurer’s contractual right to control settlement
or defend claims. A plan can abrogate an insurer’s right to 
contribution from other insurance carriers. Or, as alleged
here, a plan may be collusive, in violation of the debtor’s
duty to cooperate and assist, and impair the insurer’s finan-
cial interests by inviting fraudulent claims.  The list goes 
on. See, e.g., Brief for American Property Casualty Insur-
ance Association et al. as Amici Curiae 16–17 (American
Property Brief) (“For example, a plan that purports to main-
tain an insurer’s coverage defenses could nonetheless allow 
claims at amounts far above their actual value and out of 
line with the claimants’ injuries or the payment of claims
for which little to no proof of injury is required”).  An insurer 
with financial responsibility for bankruptcy claims can be
directly and adversely affected by the reorganization pro-
ceedings in these and many other ways, making it a “party 
in interest” in those proceedings.

Take Truck, for example.  Truck will have to pay the vast 
majority of the Trust’s liability—up to $500,000 per claim 
for thousands of covered asbestos-injury claims.  The pro-
posed Plan would have Truck stand alone in carrying the 
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financial burden, because the §524(g) channeling injunction
“permanently and forever stay[s], restrain[s] and enjoin[s]”
any action against Debtors, App. to Pet. for Cert. 178a, and 
other “[e]ntities, other than Asbestos Insurers,” id., at 201a. 
According to Truck, however, a plan that lacks the disclo-
sure requirements for the uninsured claims risks exposing
Truck “to millions of dollars in fraudulent tort claims.”  60 
F. 4th, at 80. That potential financial harm—attributable
to Truck’s status as an insurer with financial responsibility 
for bankruptcy claims—gives Truck an interest in bank-
ruptcy proceedings and whatever reorganization plan is
proposed and eventually adopted.

The Government frames Truck’s interest in a slightly dif-
ferent but substantively identical way.  According to the 
Government, Truck is a party in interest because it “is a 
party to a contract with the debtor that is property of the 
estate and may be interpreted, assigned, or otherwise af-
fected by the Chapter 11 proceedings.”  Brief for United 
States as Amicus Curiae 13.  This is just another side of the
same coin. Those executory contracts are the ones that give
insurers an interest in the proceedings and, in this case,
make Truck financially responsible for the bankruptcy
claims. So, whether Truck’s direct interest is framed as its 
executory contracts or instead its obligations resulting from 
those contracts, it cashes out in the same way: Where a pro-
posed plan “allows a party to put its hands into other peo-
ple’s pockets, the ones with the pockets are entitled to be
fully heard and to have their legitimate objections ad-
dressed.” In re Global Indus. Technologies, Inc., 645 F. 3d 
201, 204 (CA3 2011).

This opportunity to be heard is consistent with §1109(b)’s 
purpose. In this case, neither the Debtors nor the Claim-
ants have an incentive to limit the postconfirmation cost of 
defending or paying claims. For the Debtors, the Plan elim-
inates all of their ongoing liability. The Claimants simi-
larly have little incentive to propose barriers to their ability 
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to recover from Truck.  Truck may well be the only entity
with an incentive to identify problems with the Plan.  This 
“realignment of the insured’s economic incentives . . . 
makes participation in the bankruptcy by insurers—who
will ultimately be asked to foot the bill for most or all of 
those claims—critical.”  American Property Brief 15–16. 

III 
The Court of Appeals looked exclusively to whether the 

Plan altered Truck’s contract rights or its “quantum of lia-
bility.” Under this approach, known as the “insurance neu-
trality” doctrine, courts ask if the plan “increase[s] the in-
surer’s pre-petition obligations or impair[s] the insurer’s 
pre-petition policy rights.”  60 F. 4th, at 83, 87.  This doc-
trine is conceptually wrong and makes little practical sense. 

Conceptually, the insurance neutrality doctrine conflates
the merits of an objection with the threshold party in inter-
est inquiry. The §1109(b) inquiry asks whether the reor-
ganization proceedings might affect a prospective party, not
how a particular reorganization plan actually affects that 
party. Indeed, §1109(b) cannot “depend on a plan-specific 
rule—that standard would be unusable for the Code provi-
sions empowering a party in interest to request acts unre-
lated to a specific plan or that occur before a plan is con-
firmed or even proposed.” Reply Brief 11; see also supra, at 
3 (a party in interest, for example, can file a Chapter 11
plan when a trustee has been appointed or request the ap-
pointment and removal of a trustee).  Practically, the insur-
ance neutrality doctrine is too limited in its scope.  It zooms 
in on the insurer’s prepetition obligations and policy rights. 
That wrongly ignores all the other ways in which bank-
ruptcy proceedings and reorganization plans can alter and 
impose obligations on insurers.  See supra, at 11–12. 

In defending the decision below, the Debtors and Claim-
ants contend that Truck faces similar exposure in the tort 
system before and after bankruptcy, in part because Truck 
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was not entitled to the disclosure provisions before the 
bankruptcy. That may be so, but this argument suffers 
from the same flaw identified above—at bottom, it concerns 
the merits of whether the Plan should include the disclo-
sure provisions for insured claims in accordance with
§§524(g) and 1129.  See supra, at 5–6 (describing Truck’s 
objections).  Whether and how the particular proposed Plan
here affects Truck’s prepetition and postpetition obligations
and exposure is not the question.  The fact that Truck’s fi-
nancial exposure may be directly and adversely affected by 
a plan is sufficient to give Truck (and other insurers with
financial responsibility for bankruptcy claims) a right to 
voice its objections in reorganization proceedings.  The 
Debtors’ and Claimants’ argument also ignores the practi-
cal and legal consequences of the Debtors’ bankruptcy pro-
ceedings and reorganization plan. They transformed the
Debtors’ asbestos liabilities into bankruptcy claims that
Truck will now have to indemnify through the Trust with-
out the protections of disclosure requirements in place for 
uninsured claims filed directly with the Trust.

Finally, in resisting the text of §1109(b), the Debtors em-
phasize the risk of allowing “ ‘peripheral parties’ to derail a 
reorganization.” Brief for Debtor-Side Respondents 33. To 
start, a “parade of horribles” argument generally cannot 
“surmount the plain language of the statute.”  Arthur An-
dersen LLP v. Carlisle, 556 U. S. 624, 629 (2009).  Moreover, 
§1109(b) provides parties in interest only an opportunity to
be heard—not a vote or a veto in the proceedings.5  In all 
events, the Court today does not opine on the outer bounds 
of §1109. Of course, a party in interest is “not intended to 

—————— 
5 Bankruptcy courts also have equitable discretion to control participa-

tion in a proceeding. See, e.g., 11 U. S. C. §105(a) (“No provision of [the
Code] providing for the raising of an issue by a party in interest shall be
construed to preclude the court from, sua sponte, taking any action or 
making any determination necessary or appropriate to enforce or imple-
ment court orders or rules, or to prevent an abuse of process”). 
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include literally every conceivable entity that may be in-
volved in or affected by the chapter 11 proceedings.” 7 Col-
lier on Bankruptcy ¶1109.03.  There may be difficult cases
that require courts to evaluate whether truly peripheral
parties have a sufficiently direct interest.  This case is not 
one of them. Insurers such as Truck with financial respon-
sibility for claims are not peripheral parties. 

* * * 
Section 1109(b) provides parties in interest a voice in

bankruptcy proceedings. An insurer with financial respon-
sibility for bankruptcy claims is a “party in interest” that
may object to a Chapter 11 plan of reorganization.

The judgment of the United States Court of Appeals for 
the Fourth Circuit is reversed, and the case is remanded for 
further proceedings consistent with this opinion. 

It is so ordered. 

JUSTICE ALITO took no part in the consideration or deci-
sion of this case. 
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Honorable Christine M. Gravelle, USBJ serves as a United States Bankruptcy Judge for the 
District of New Jersey and sits in the Trenton vicinage.  Prior to her appointment in 2013, 
she was a Partner in Markowitz Gravelle, LLP in Lawrenceville, New Jersey, where she 
concentrated her practice in commercial litigation and bankruptcy.  

 

Judge Gravelle served as President, Officer and Trustee of the Mercer County Bar 
Association; was a member of the Lawyers Advisory Committee to the Board of Judges of 
the United States Bankruptcy Court, District of New Jersey; and chaired the Committee in 
her last year of service.  She served as a Trustee of the Bankruptcy Section of the New 
Jersey State Bar Association and was also a member and officer of the Board of Trustees of 
Central Jersey Legal Services. 

 

Judge Gravelle received her undergraduate degree, magna cum laude, from the University 
of Massachusetts at Amherst and her J.D., magna cum laude, from Suffolk University Law 
School.    

 











 

Christopher M. Placitella is a trial lawyer certified by the New Jersey Supreme Court with a 
nationwide reputation as one of the country’s leading authorities concerning mass torts, class 
actions, asbestos, defective products and environmental injuries. Chris has served as lead counsel 
in numerous landmark cases that have changed life in America for the better. 

Chris has served as President of the New Jersey Association for Justice and in leadership for the 
American Association for Justice , The National Trial Lawyers Association, Trial Lawyers of New 
Jersey & the NJ Public Interest Law Center. Chris’s professional integrity and personal commitment 
to his clients and community have earned him local, regional and national recognition for his 
service. 

Mr. Placitella’s cases have been reported in the national media by the New York Times, The Wall 
Street Journal, Reuters, Bloomberg, the Associated Press and the National Law Journal. His career 
has been commemorated a number of times in written works, including: 

1. Poison Pills, The Untold Story of the Vioxx Drug Scandal, Tom Nesi; 

2. Dispensing with the Truth: The Victims, the Drug Companies, and the Dramatic Story Behind 
the Battle over Fen-Phen, Alicia Mundy; 

3. Civil Warriors, the Story of the Tobacco Litigation, Dan Zeigart; 

4. No Contest, Corporate Lawyers & the Perversion of Justice in America, Ralph Nader. 

Read more about Mr. Placitella in this attorney profile: How a Red Bank lawyer won a 750 million 
verdict against Johnson Johnson 

  

 

 

https://cprlaw.com/practice-areas/mass-torts/
https://cprlaw.com/practice-areas/class-actions/
https://cprlaw.com/practice-areas/class-actions/
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Education 

 

  

Syracuse College of Law, J.D. 
(cum laude; Law Review and Legal Honor Society) 

  

 

  

Fordham University, B.S.  (summa cum laude & 1st in his class for Accounting) 

  

Litigation Leadership Positions 

• National Asbestos Litigation Group- Co-Chair; 

• Asbestos Advisory Committee to New Jersey Superior Court; 

• Liaison Counsel , National Talc Litigation; 

• Member of Steering Committee, Multi-District Trans Vaginal Mesh Litigation; 

• Liaison Counsel New Jersey Trans Vaginal Mesh Litigation; 

• Member of Steering Committee, Multi-District Asbestos Litigation; 

• Special Counsel to all State Court Litigants, National Diet Drug Litigation; 

• Class Counsel, Johns Manville Class Action Litigation; 

• Class Counsel, New Jersey Diet Drug Litigation; 

• Member of Steering Committee, National 23 Multi-District TMJ litigation; 

• Member of Steering Committee, National Rezulin Litigation; 



• Lead Counsel, New Jersey Propulsid Litigation; 

Speaking Engagements 

• Chair for Mass Tort Litigation Update for the NJ Institute of Continuing Legal Education 2007 
through Present 

• Chair for Annual Asbestos Litigation Conference for the NJ Institute of Continuing Legal 
Education 2007 through Present 

• Co-Chair for Annual Review and Update of the State of Mass Tort Litigation, New Jersey 
Association for Justice 

• New Jersey Attorney General’s Advocacy Institute, Deposing Corporate Representatives to 
Help Satisfy the Reptilian Brain 

• Pound’s Forum for State Appellate Court Judges 

• Deposition College, New Jersey Association for Justice 

• NJAJ Meadowlands Seminar, Federal Court – Trial Advocacy 

• NJAJ Meadowlands Seminar, Trial Evidence 

• NJAJ Meadowlands Seminar, Mass Torts Roundtable 

• NJ ICLE seminar – Mass Torts: A New Decade for New Classes 

• NJ ICLE seminar – Mastering Medicare Set Aside Trust 

• NJ ICLE seminar – The Evolving World of Handling Mass Tort Claims 

• Harris Martin’s New Jersey Asbestos Litigation Conference: Mass Torts Made Perfect 

• HP Litigation Asbestos Seminar – Outline for Punitive Damages Presentation 

• Philadelphia Bar Association: Mass Torts Seminar 

• PALS – Las Vegas, Asbestos Litigation Seminar 

• AAJ seminar – Litigating Toxic Tort (NJ) 

• AAJ Seminar in NYC, Litigating Toxic Tort 

• AAJ Asbestos Litigation Group – The Case Against VIOXX 

Awards 



  

       

   

Bar Admissions 

• New Jersey 

• New York 

• United States District Court, District of New Jersey 

• United States District Court, Southern District of New York 

• United States Supreme Court 

Professional Memberships 

• The Board of Governors of the American Association for Justice 

• Leaders Forum American Association for Justice 

• New Jersey Trial Lawyers (now NJAJ), Former President (2001-2002) 

• National Trial Lawyers Association-Executive Committee 

• NJAJ PAC, Former Chair 

• Trial Lawyers of New Jersey (TANJ) – Board of Governors 

Community Service 

• Veterans Career Transition Program Co-Founder 

• Holidays for the Homeless and Underprivileged, Inc. -Trustee. 



• New Jersey Public Interest Law Center- founding Board Member 

• 9/11 Victims Compensation Fund- helped organize national pro bono effort to provide free 
legal assistance for families who lost loved ones in the 9/11 tragedy 

Landmark Cases 

• Barden v. Johnson & Johnson – $750,000,000 Co-lead counsel in the largest punitive 
damage verdict in New Jersey History; 

• McNeal v Johnson & Johnson – $16,000,000 compensatory verdict concerning 
mesothelioma caused by exposure to baby powder; 

• Williams v. BASF et al – $72,000,000 national class action settlement for fraudulent 
concealment of evidence concerning exposure to asbestos containing talc; 

• Tobacco Litigation – $7.6 billion dollars. Co-lead counsel representing the State of New 
Jersey against the tobacco industry; 

• In Re Diet Drug – $3.75 billion-dollars. Co-lead counsel responsible negotiating a 
settlement involving the diet drugs Pondimin® and Redux® 

• Trial counsel in the largest consolidated asbestos trial in New York City history; 

• In Re Ciba Geigy – $38.5 million dollars. Co-lead counsel in the largest environmental tort 
settlement on behalf of individuals in New Jersey history; 

• Whalen v. Ford et al – Argued case before NJ Supreme Court which changed the law holding 
equipment companies responsible for asbestos related injuries. 

• In re Acctutane Argued case before NJ Supreme Court setting the standards for expert 
testimony in toxic injury cases 

• Sun Chemical (2020) Argued case before NJ Supreme Court allowing injured consumers to 
bring cases under the Product Liability Act & the New Jersey Consumer Fraud Act 

Articles & Publications 

• New Jersey Mass Tort & Class Action Treatise- Co-Editor In Chief 

• A 30,000 Foot Look at Cosmetic Talc Cases, TRIAL MAGAZINE 

• Interview with Ron Motley on How to Approach a Case, TRIAL MAGAZINE 

• A Closer Look at Asbestos Cases, TRIAL MAGAZINE 

• Why Are Mesothelioma Cases in New Jersey Still on the Rise, NEW JERSEY LAWYER, 

• The Civil Justice System Bridges the Great Divide in Consumer Protection, 43 Duq. L. Rev. 
219 

• Beshada v. Johns Manville Products Corp.: Evolution or Revolution in Strict Products 
Liability, 51 Fordham L. Rev. 801 

https://cprlaw.com/practice-areas/talcum-powder-lawsuit/


• 9-11: The Agony and the Aftermath, THE JOURNAL, Sept. 2011. 
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