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1. Judicial Dissociation / Expulsion  
 AC Ocean Walk, LLC v. Blue Ocean Waters, LLC, 478 N.J. Super. 515 (App. Div. 2024) (p.2) 

(FYI: It’s a general partnership case, but the principles apply to an LLC) 

2. Judicial Dissolution (for Deadlock)  
 Amici v. Mazza, 2025 WL 208446 (NY Sup. Ct., App. Div. 01.16.2025) (p.11) 
 Gibson v. Konick, 2024 WL 3370927 (DE Ch. 07.10.2024) (p.18) 

3. Rights of Estate of Deceased Member  
 Gurney-Goldman v. Goldman, 321 A.3d 559 (DE Ch. 2024) (p.31) 

4. Miscellaneous  

Rescinding Improperly Filed Certificate of Dissolution 
 Patel v. NJ Dept. of Treasury, 479 N.J. Super. 26 (App. Div. 2024) (p.73) 
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 U.S. v. Driscoll, 2025 WL 30092 (D.N.J. 01.06.2025) (p.80) 
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478 N.J.Super. 515
Superior Court of New Jersey, Appellate Division.

AC OCEAN WALK, LLC, d/b/a Ocean

Casino Resort, Plaintiff-Respondent,

v.

BLUE OCEAN WATERS, LLC, Piyush Viradia,

and Jiten Parikh, Defendants-Appellants.

DOCKET NO. A-2312-22
|

Argued April 9, 2024
|

Decided May 28, 2024

Synopsis

Synopsis

Background: Plaintiff partner filed action against
defendant partner, which was an limited liability
company (LLC), and defendant's members for breach
of contract, breach of duty of good faith and fair
dealing, judicial dissociation of defendant partner from
partnership, and piercement of corporate veil to hold
defendant's members personally liable for plaintiff's
damages. The Superior Court, Chancery Division,
Atlantic County, denied defendants' motion for partial
summary judgment, granted in part and denied in
part plaintiff's cross-motion for partial summary
judgment, and denied defendants' subsequent motion
for reconsideration. Defendants' motion for leave to
appeal was granted.

Holdings: The Superior Court, Appellate Division,
Sumners, Jr., C.J.A.D., held that:

[1] as matter of first impression, defendant partner's
conduct in not responding to plaintiff partner's
notice of breach of partnership agreement warranted
dissociation from the partnership under the Uniform
Partnership Act (UPA);

[2] dissolving partnership under UPA based on
defendant partner's concession that partnership had
ended was appropriate;

[3] even if defendant partner did not concede that
partnership had ended, dissolution of partnership was
appropriate under the UPA; and

[4] as matter of first impression, effective date of
dissolution of partnership was date of trial court's order
dissociating defendant partner from partnership.

Affirmed in part and reversed in part.

Procedural Posture(s): Interlocutory Appeal; Motion
for Summary Judgment.

West Headnotes (9)

[1] Appeal and Error Reconsideration
or Rehearing in General

The appellate court reviews an order
denying reconsideration for abuse of
discretion.

4 Cases that cite this headnote

[2] Courts Abuse of discretion in
general

An abuse of discretion arises when
a decision is made without a rational
explanation, inexplicably departed from
established policies, or rested on an
impermissible basis.

3 Cases that cite this headnote

[3] Partnership Dissensions among
partners

Defendant partner's conduct in not
responding to plaintiff partner's
notice of breach of partnership
agreement warranted dissociation from
the partnership under the Uniform
Partnership Act (UPA), although trial
court did not find that defendant breached
partnership agreement; defendant's
refusal to respond to notice of breach
after two years of unquestionable discord
in partnership prejudicially affected
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business and made it impracticable for
partnership to continue, and defendant's
conduct evinced irreparable deterioration
of partnership relationship and impasse
regarding important business because of
lack of communication between partners.
N.J. Stat. Ann. § 42:1A-31(e)(3).

More cases on this issue

[4] Partnership Constitutional and
Statutory Provisions

Because the Revised Uniform Partnership
Act (RUPA) was adopted and codified in
New Jersey as the Uniform Partnership
Act, New Jersey courts may consider
the law of other jurisdictions that have
enacted similar provisions based on
RUPA. N.J. Stat. Ann. § 42:1A-1 et seq.

[5] Partnership Mutual consent

Dissolving partnership under Uniform
Partnership Act (UPA) based on
defendant partner's concession that
partnership had ended was appropriate,
although defendant partner argued that
it never conceded that the partnership
had ended but, instead, stated that it
should be dissolved, and that plaintiff
partner complied with defendant's request
to allocate their share of partnership
income on partnership's tax filings; parties
admitted at oral argument on summary
judgment that partnership was terminated,
and, in response to court's inquiry if all
agreed that partnership was dissolved,
defense counsel replied that it should
be dissolved, and counsel for plaintiff
partner agreed, such that it was clear
that defendant conceded that partnership
had run its course. N.J. Stat. Ann. §
42:1A-39(e)(3).

More cases on this issue

[6] Partnership Dissensions among
partners

Even if defendant partner did not concede
that partnership had ended, dissolution
of partnership was appropriate under
the Uniform Partnership Act (UPA);
defendant's concession was not primary
factor in dissolution, defendant's conduct
in not responding to plaintiff partner's
notice of breach of partnership agreement
was main basis for dissolution under UPA.
N.J. Stat. Ann. § 42:1A-39(e)(3).

More cases on this issue

[7] Partnership Forcible dissolution

The Uniform Partnership Act (UPA)
allows judicial dissolution of a partnership
under the same “not reasonably
practicable” standard that applies to the
dissociation of individual partners. N.J.
Stat. Ann. §§ 42:1A-31(e), 42:1A-39(e)
(3).

[8] Partnership Forcible dissolution

Effective date of dissolution of
partnership was date of trial court's
order dissociating defendant partner
from partnership, and not date ten
days after defendant received notice of
breach of partnership agreement; plaintiff
partner acknowledged defendant partner's
continued partnership rights when it
agreed to allocate defendant's share
of partnership profits despite plaintiff's
complaint suing defendant for breach of
partnership agreement, and there was no
basis to order earlier dissolution date. N.J.
Stat. Ann. § 42:1A-39(e)(3).

More cases on this issue

[9] Partnership Forcible dissolution

Statute of Uniform Partnership Act
(UPA) governing judicial dissolution of
partnerships intended for a partnership to
dissolve on the day a court orders its
dissolution. N.J. Stat. Ann. § 42:1A-39(e)
(3).
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**957  On appeal from an interlocutory order of the
Superior Court of New Jersey, Chancery Division,
Atlantic County, Docket No. C-000006-21.

Attorneys and Law Firms

Ahmed A. Massoud argued the cause for appellants
(Massoud & Pashkoff, LLP, attorneys; Ahmed A.
Massoud, on the briefs).

Gilbert L. Brooks argued the cause for respondent
(Duane Morris LLP, attorneys; Gilbert L. Brooks,
James Robert Hearon and Justin G. Mignogna, Cherry
Hill, on the brief).

Before Judges Sumners, Smith 1  and Torregrossa-
O'Connor.

1 Judge Smith did not participate in oral
argument. He joins the opinion with
counsel's consent. R. 2:13-2(b).

Opinion
The opinion of the court was delivered by

SUMNERS, JR, C.J.A.D.

*519  In this interlocutory appeal, defendants Blue
Ocean Waters, LLC and its members Piyush Viradia
and Jiten Parikh seek to vacate two orders of the
Chancery court. First, its January 18, 2023 order
granting partial summary judgment to plaintiff AC
Ocean Walk, LLC to judicially dissociate Blue Ocean
Waters and dissolve the parties' partnership agreement
under the Uniform Partnership Act (UPA), N.J.S.A.
42:1A-1 to -56. Second, its March 13, 2023 order
denying defendants' motion for reconsideration and
amending the partial summary judgment order to
reflect that the partnership had dissolved on October
10, 2020.

We affirm the January 18, 2023 order granting
judicial dissociation and dissolution of the parties'
partnership agreement. Defendants' failure to respond
to AC Ocean Walk's September 30, 2020 notice of
breach of the agreement is a clear indication that

judicial dissociation was appropriate under N.J.S.A.
42:1A-31(e) as “it [was] not reasonably practicable
to carry on the business in partnership with the
partner.” Although no case law in our State has
interpreted the “not reasonably practicable” standard
for judicial dissociation of a partner, our conclusion is
supported by the interpretation of like statutes in other
jurisdictions.

We, however, reverse the March 13, 2023 order
by amending the effective date of the dissociation
and dissolution to coincide with the date of the
January 18, 2023 order. Based on the record before
us and the plain language of N.J.S.A. 42:1A-39(e)(3),
judicial dissolution occurs when there “is a judicial
determination that ... it is not otherwise reasonably
practicable to carry on the partnership business in
conformity with the partnership agreement.” Again,
in the absence of our State's case law defining
the effective date of dissociation and dissolution
under N.J.S.A. 42:1A-39(e)(3), our conclusion is
supported by the interpretation of like statutes in other
jurisdictions.

I

In January 2018, AC Ocean Walk acquired ownership
of the Ocean Casino Resort (casino), the former
Revel Casino Resort, in *520  Atlantic City. At the
time, **958  IDEA Boardwalk LLC's (IDEA) lease
of the casino's nightclub and daytime beach club
(collectively, the clubs) was still in effect despite the
clubs' closure in 2014 and dormant status for three-
and-a-half years thereafter. AC Ocean Walk agreed
with IDEA to purchase the clubs' lease rights for
$8 million, with $3 million to be paid upfront and
the remainder to be paid in five annual $1 million
installments.

On April 11, 2018, AC Ocean Walk formed a
partnership agreement with Blue Ocean Waters, which
among other terms, provided it would operate the clubs
and the parties would equally own the clubs' “assets
plus any future ... enhancements and/or additions to the
clubs.” To help cover the purchase of the clubs' lease,
Blue Ocean Waters agreed to pay one third of the $3
million upfront costs and, thereafter, pay half of any
year's shortfall when the clubs' revenues did not fully
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cover the $1 million annual payment obligation. Blue
Ocean Waters also “agreed to fund all renovations and
capital costs to” the clubs and “pay [fifty percent] of the
pre-opening costs.” Blue Ocean Waters further agreed
to “prepare an annual budget” for AC Ocean Walk's
approval.

On June 28, 2018, the clubs reopened. Over the next
two years, the parties disagreed over numerous issues
–– renovation costs, the validity of various invoices
to contractors, personnel, use of partnership assets,
recordkeeping and accounting, and control over the
clubs.

Seeking resolution, AC Ocean Walk, on September
29, 2020, sent defendants a notice of breach dated
September 30, 2020. The notice stated Blue Ocean
Waters had “breached its material obligations under”
the agreement “for some time” and the agreement
would terminate if Blue Ocean Waters did not cure
the breach within ten days. Specifically, AC Ocean
Walk alleged Blue Ocean Waters: (1) did not contribute
its half of the capital expenditures incurred through
July 2020; (2) did not pay off a lien “incurred in
connection to preopening capital expenditures”; (3)
did not contribute its half of the annual settlement
payments in 2019 and 2020 (when the clubs did
not generate enough revenue to *521  cover the
payments); (4) never submitted an annual budget for
plaintiff's approval; and (5) did not cover its half of
the partnership's losses from June 2018 to July 2020.
AC Ocean Walk claimed Blue Ocean Waters owed it
$2,439,296.

Defendants did not respond to the notice. So, on
February 10, 2021, AC Ocean Walk filed a Chancery
Division complaint against defendants, seeking:
damages for breaches of contract and the duty of good
faith and fair dealing; judicial dissociation of Blue
Ocean Waters from the partnership under N.J.S.A.
42:1A-31(e) and dissolvement of the partnership
under N.J.S.A. 42:1A-39(e); and piercement of Blue
Ocean Waters' corporate veil to hold Viradia and
Parikh personally liable for plaintiff's damages.
Defendants answered the complaint and raised several
counterclaims, which are not relevant to this appeal.

In August 2022, while discovery was progressing,
AC Ocean Walk asked defendants whether it should

allocate partnership profits to Blue Ocean Waters when
filing the partnership's 2021 tax returns. Defendants
responded the next day relaying that they believed
the partnership “remain[ed] in full force and effect”
and AC Ocean Walk “must file tax returns for 2021
allocating the profits/income generated from the clubs
to the parties equally, and AC Ocean Walk LLC cannot
file a tax return designating all such gains to itself
only.” AC Ocean Walk complied with the request.

At the close of discovery, defendants moved for partial
summary judgment on **959  liability regarding their
breach of contract counterclaim. AC Ocean Walk
cross-moved for summary judgment on all issues.
Following oral argument, the court reserved judgment,
and on January 18, 2023, issued an order and written
decision denying defendants' motion, granting AC
Ocean Walk's cross-motion as to judicial dissociation
of Blue Ocean Waters from the partnership and
termination of the partnership based on the parties'
mutual agreement to terminate the partnership, and
denying AC Ocean Walk additional relief because
there was a genuine issue of material facts.

*522  The court determined defendants' non-response
to the notice of breach warranted judicial dissociation
under N.J.S.A. 42:1A-31(e)(3) because they “had an
inescapable obligation to respond,” even if they simply
denied AC Ocean Walk's allegations. The court based
its determination on two undisputed facts:

(1) Defendants received a
notice of breach informing
them that a failure to cure
within ten ... days would
terminate the partnership; [and]
(2) [d]efendants, upon receipt
of this notice, failed to respond
and went silent on their partner
until litigation was filed and
they were forced to respond
roughly four ... months later.

The court found instructive Sebring Associates v.
Coyle, 347 N.J. Super. 414, 422-23, 430, 790 A.2d
225 (App. Div. 2002), because the defendant there was
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“invited into a partnership ... for the primary purpose of
securing additional funding,” like Parikh and Viradia,
and later ignored the partnership's calls for additional
capital contributions. The court likened defendants'

silence towards the notice of breach to the Sebring
defendant's failure to answer capital calls.

The court additionally cited the UPA provisions
governing the dissolution of partnerships, which
related to the dissociation of a partner. First, the
court observed, the partnership was for a definite
term or particular undertaking, which dissolves if a
partner wrongfully dissociates from the partnership.
N.J.S.A. 42:1A-39(b). Wrongful dissociation occurs if
a court orders a partner's dissociation under N.J.S.A.
42:1A-31(e) before the expiration of the term or the
completion of the undertaking. N.J.S.A. 42:1A-32(b).
N.J.S.A. 42:1A-31(e), in turn, permits a court to order
dissociation if a “partner engaged in conduct relating to
the partnership business which makes it not reasonably
practicable to carry on the business in partnership with
the partner.”

The court established a wrongful dissociation date of
October 10, 2020, ten days after defendants received
but did not respond to AC Ocean Walk's notice
of breach. AC Ocean Walk's remaining claims and
defendants' counterclaims were transferred to the Law
Division for trial because the court found the claims
involved a genuine dispute of material facts.

*523  Defendants moved for reconsideration of the
order as to judicial dissociation and dissolution.
Following oral argument, the court reserved judgment,
and later issued an order and written decision denying
reconsideration and supplementing its summary
judgment order. The court retroactively determined the
partnership dissolved on October 10, 2020, the date it
previously determined Blue Ocean Waters dissociated
from the partnership when defendants failed to respond
to the notice of breach.

Defendants appealed, seeking reversal of the Chancery
court's summary judgment and reconsideration orders.
We questioned whether the orders constituted a final
judgment appealable as of right. R. 2:2-3; R. 2:5-1.
Defendants moved for leave to appeal, R. 2:2-4 and R.
2:5-6(a), which **960  we granted, and subsequently
denied AC Ocean Walk's motion to dismiss.

II

[1]  [2] We must first decide whether the Chancery
court erred in dissociating Blue Ocean Waters and
dissolving the partnership. We conclude there was
no error. Applying our de novo standard of review,
summary judgment was appropriate because there
were no genuine issues of material facts and, as
a matter of law, the parties' partnership agreement
should have been judicially dissociated and dissolved
because Blue Ocean spurned its obligation to respond
to the notice of breach. See R. 4:46-2(c); RSI Bank v.
Providence Mut. Fire Ins. Co., 234 N.J. 459, 472, 191
A.3d 629 (2018) (setting forth the summary judgment
standard). We review an order denying reconsideration

for abuse of discretion. Cummings v. Bahr, 295
N.J. Super. 374, 389, 685 A.2d 60 (App. Div. 1996).
“An abuse of discretion arises when a decision is
made without a rational explanation, inexplicably
departed from established policies, or rested on an
impermissible basis.” Pitney Bowes Bank, Inc. v. ABC
Caging Fulfillment, 440 N.J. Super. 378, 382, 113
A.3d 1217 (App. Div. 2015) (internal quotation marks

omitted) (quoting Flagg v. Essex Cnty. Prosecutor,
171 N.J. 561, 571, 796 A.2d 182 (2002)).

*524  A. Judicial Dissociation
[3] Under the UPA, a partner wrongfully dissociates

from “a partnership for a definite term or
particular undertaking” if a court orders the partner's
dissociation. N.J.S.A. 42:1A-32(b)(2)(b). A court may
judicially dissociate the partner if it determines “the
partner engaged in conduct relating to the partnership
business which makes it not reasonably practicable
to carry on the business in partnership with the
partner.” N.J.S.A. 42:1A-31(e)(3) (emphasis added).
A partnership not at-will, as is the case here, is
subject to judicial dissolution where the court finds
that “it is not otherwise reasonably practicable to
carry on the partnership business in conformity with
the partnership agreement[.]” N.J.S.A. 42:1A-39(e)
(3) (emphasis added). No case law in our State has
interpreted the UPA's standards of “not reasonably
practicable” for the judicial dissociation of a partner or
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“not otherwise reasonably practicable” for the judicial
dissolution of a partnership.

[4] That said, because the Revised Uniform

Partnership Act (RUPA) 2  was adopted and codified
in New Jersey as the UPA, our courts may “consider
the law of other jurisdictions that have enacted
similar provisions” based on RUPA. Motorworld, Inc.
v. Benkendorf, 228 N.J. 311, 325 n.4, 156 A.3d
1061 (2017). Considering N.J.S.A. 42:1A-31(e)(3)

nearly mirrors RUPA § 601(5)(C), 3  we examine
how other states have applied the latter provision.
Montana, Connecticut, and Kansas have addressed
what circumstances satisfy the “not reasonably
practicable” standard, applying them identically to
issues involving dissociation and dissolution.

2 Unif. P'ship Act (Unif. L. Comm'n 2013).

3 RUPA § 601(5)(C) states:
A person is dissociated as a partner
when ... on application by the partnership
or another partner, the person is expelled
as a partner by judicial order because
the person ... has engaged or is engaging
in conduct relating to the partnership's
business which makes it not reasonably
practicable to carry on the business with
the person as a partner.

*525  In Brennan v. Brennan Associates,
the Connecticut Supreme Court considered the
applicability of state statutes, Conn. Gen. Stat.
§ 34-355(5)(C) and **961  § 34-372(5)(B),
regarding judicial dissociation and judicial dissolution,

respectively, which were modeled after RUPA. 293
Conn. 60, 977 A.2d 107, 121-22 (2009). Reasoning
“the concept of dissociation is a relatively new
one under Connecticut law, the court was guided
in its decision by case law addressing the more
established, and in its view analogous, standard for

dissolution.” Id. at 117-18. The court concluded
the same burden of proof applied to determine
dissociation and dissolution because both statutes set

forth a “not reasonably practicable” standard. Id.
at 121. The court affirmed the trial court's order
of dissociation because there was “an irreparable
deterioration of a relationship between partners” due

to a combination of the plaintiff's conviction related
to his partnership conduct, his false accusation that
his partners committed insurance fraud, and his efforts
to exclude his partners from control of the business.

Id. at 119-20.

In Merila v. Burke, the Montana Supreme Court
considered state statute Mont. Code Ann. §
35-10-616(5)(c), which allows judicial dissociation of
a “partner engaged in conduct that has made it not
reasonably practicable for the other to carry on the
business in partnership.” 415 Mont. 24, 541 P.3d 770,
772-73 (2024). The court upheld the district court's
summary judgment order dissociating the defendant
from the partnership because there were “no genuine
issues of material fact, [the plaintiff] is entitled to
judgment” under Section 35-10-616(5). Id. at 776.
The court concluded it was appropriate for the district
court to expel the defendant because the record
confirmed the district court's finding that the defendant
“refused to personally interact with” the plaintiff, the
partners did not trust each other, and the defendant's
incarceration further impeded the parties' ability to
conduct the partnership. Id. at 773, 776. The court
cited a previous opinion where it concluded it was not
reasonably practicable for a partnership to continue
after the partners lost the “ability to communicate with
each other and operate the partnership in agreement,”
as evidenced by an estranged partner refusing “to
*526  perform some of his partnership duties” or

“to sign documents necessary for the partnership

to secure” financing. Id. at 774 (citing Pankratz
Farms, Inc. v. Pankratz, 322 Mont. 133, 95 P.3d 671,
676-78, 680-81 (2004)). The court further relied on

Brennan for its recognition “that the legal standard
for dissolution of a partnership is identically worded
to the grounds for expulsion of a partner.” Id. at 775

(citing Brennan, 977 A.2d at 121).

In Giles v. Giles Land Co., L.P., the Kansas
appellate court applied the same reasoning as

Brennan to hold a trial court did not err in
dissociating a plaintiff partner where the evidence
established his conduct would justify dissociation
under Kan. Stat. Ann. § 56a-601(e)(3), N.J.S.A.

42:1A-31(e)(3)'s counterpart. 4  47 Kan.App.2d

What's New with LLCs 2025? - 7

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041342264&pubNum=0000583&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&fi=co_pp_sp_583_325&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_583_325 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041342264&pubNum=0000583&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&fi=co_pp_sp_583_325&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_583_325 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041342264&pubNum=0000583&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&fi=co_pp_sp_583_325&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_583_325 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST42%3a1A-31&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1076915&cite=ULLPS601&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1076915&cite=ULLPS601&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ia2c994a3834711deabded03f2b83b8a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=35ce143778844051b61cbfb348a06118&contextData=(sc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019559408&pubNum=0000162&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000264&cite=CTSTS34-355&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_362c000048fd7 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000264&cite=CTSTS34-355&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_362c000048fd7 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000264&cite=CTSTS34-372&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_362c000048fd7 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ia2c994a3834711deabded03f2b83b8a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=35ce143778844051b61cbfb348a06118&contextData=(sc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019559408&pubNum=0000162&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&fi=co_pp_sp_162_121&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_162_121 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019559408&pubNum=0000162&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&fi=co_pp_sp_162_121&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_162_121 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ia2c994a3834711deabded03f2b83b8a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=35ce143778844051b61cbfb348a06118&contextData=(sc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019559408&pubNum=0000162&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&fi=co_pp_sp_162_117&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_162_117 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ia2c994a3834711deabded03f2b83b8a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=35ce143778844051b61cbfb348a06118&contextData=(sc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019559408&pubNum=0000162&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&fi=co_pp_sp_162_121&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_162_121 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019559408&pubNum=0000162&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&fi=co_pp_sp_162_121&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_162_121 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ia2c994a3834711deabded03f2b83b8a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=35ce143778844051b61cbfb348a06118&contextData=(sc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019559408&pubNum=0000162&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&fi=co_pp_sp_162_119&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_162_119 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2078333590&pubNum=0004645&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1002018&cite=MTST35-10-616&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_2c980000aa201 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1002018&cite=MTST35-10-616&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_2c980000aa201 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2078333590&pubNum=0004645&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&fi=co_pp_sp_4645_772&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4645_772 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2078333590&pubNum=0004645&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&fi=co_pp_sp_4645_772&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4645_772 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1002018&cite=MTST35-10-616&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_362c000048fd7 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2078333590&pubNum=0004645&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&fi=co_pp_sp_4645_776&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4645_776 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2078333590&pubNum=0004645&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&fi=co_pp_sp_4645_773&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4645_773 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2078333590&pubNum=0004645&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&fi=co_pp_sp_4645_774&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4645_774 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I12fac21bf79d11d98ac8f235252e36df&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=35ce143778844051b61cbfb348a06118&contextData=(sc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004691782&pubNum=0004645&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&fi=co_pp_sp_4645_676&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4645_676 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004691782&pubNum=0004645&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&fi=co_pp_sp_4645_676&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4645_676 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004691782&pubNum=0004645&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&fi=co_pp_sp_4645_676&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4645_676 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ia2c994a3834711deabded03f2b83b8a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=35ce143778844051b61cbfb348a06118&contextData=(sc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019559408&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2078333590&pubNum=0004645&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&fi=co_pp_sp_4645_775&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4645_775 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ia2c994a3834711deabded03f2b83b8a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=35ce143778844051b61cbfb348a06118&contextData=(sc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019559408&pubNum=0000162&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&fi=co_pp_sp_162_121&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_162_121 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I8ba3d2fdb8bb11e1b60ab297d3d07bc5&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=35ce143778844051b61cbfb348a06118&contextData=(sc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027912595&pubNum=0004645&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ia2c994a3834711deabded03f2b83b8a4&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=35ce143778844051b61cbfb348a06118&contextData=(sc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019559408&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001553&cite=KSSTS56A-601&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_4b250000f9dd6 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST42%3a1A-31&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST42%3a1A-31&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I8ba3d2fdb8bb11e1b60ab297d3d07bc5&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=35ce143778844051b61cbfb348a06118&contextData=(sc.Keycite) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027912595&pubNum=0004645&originatingDoc=Iee0199a01d3111efa8fcd9b9081c928a&refType=RP&fi=co_pp_sp_4645_144&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_4645_144 


AC Ocean Walk, LLC v. Blue Ocean Waters, LLC, 478 N.J.Super. 515 (2024)
316 A.3d 955

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 7

744, 279 P.3d 139, 144 (2012). The appellate court
concluded the trial testimony supported the trial court's
credibility findings that the plaintiff “can no longer
do business with his partners and vice-versa,” causing
“the partnership [to reach] an impasse regarding
important business because of a lack of communication

between [the plaintiff] and his partners.” Id. at

144-45. 5

4 Kan. Stat. Ann. § 56a-601(e)(3) provides,
“[a] partner is dissociated from a partnership
upon the occurrence of any of the following
events: ... the partner engaged in conduct
relating to the partnership business which
makes it not reasonably practicable to carry
on the business in partnership with the
partner.”

5 The court also affirmed the trial court's
holding the plaintiff could also be
dissociated under Kan. Stat. Ann. §
56a-601(e)(1) for “engag[ing] in wrongful
conduct” that “adversely and materially

affected the partnership business.” Giles,
279 P.3d at 144-46.

**962  We conclude the sound reasoning applied
by the Connecticut, Montana, and Kansas courts in
interpreting their judicial dissociation statutes, which
mimic N.J.S.A. 42:1A-31(e)(3), should be followed
to judicially dissociate Blue Ocean Waters from its
partnership with AC Ocean Walk. These statutes all
follow the RUPA model, which authorizes judicial
dissociation when it is not reasonably practicable
for a partner to carry on the partnership business
due to another partner's conduct. The trial court's
summary judgment order to dissociate Blue Ocean
Waters was due to Blue *527  Ocean Waters' singular
act of refusing to respond to AC Ocean Walk's notice
of breach. While the noted other jurisdictions did
not rely upon a singular act to dissociate a partner,
Blue Ocean Waters' conduct in not responding to
the notice of breach warrants dissociation because
it evinces: “an irreparable deterioration of [the

partnership] relationship,” Brennan, 977 A.2d at
120; a “refus[al] to personally interact with” AC
Ocean Walk, Merila, 541 P.3d at 773; and “an impasse
regarding important business because of a lack of

communication between [the] partners,” Giles, 279
P.3d at 144.

Defendants unpersuasively argue the trial court

misapplied Sebring to justify dissociation. They

argue that in Sebring, this court affirmed the
trial judge's dissociation order, which was based
on credibility determinations following trial that the
defendant breached the partnership agreement by not
complying with a capital call and performing other
intentional acts making it difficult to carry on the

business. See 347 N.J. Super at 430, 790 A.2d 225.

Defendants point out that unlike in Sebring, the trial
court here did not find they breached the partnership
agreement, leaving that determination for trial. While
that distinction is accurate, it misses the mark of the

trial court's reliance on Sebring. The court did not

find Sebring to be “dispositive, [but it] is analogous
to the present matter.” We agree. Like the other noted

jurisdictions, the operative fact in Sebring involves
a partner whose conduct harmed the partnership and
made it unfeasible for the remaining partners to

continue running a business with him. Ibid. The
specific nature of defendants' conduct is immaterial

to the court's reliance on Sebring. The significant
point is that defendants' refusal to respond to the notice
of breach after two years of unquestionable discord
in the partnership “prejudicially [affected] ... the
business and made it impracticable for” the partnership

to continue. Id. at 431, 790 A.2d 225 (quoting

Hansford v. Maplewood Station Bus. Park, 621
N.E.2d 347, 351 (Ind. App. 1993)). The court did
not find, nor do we need to conclude, that defendants
breached specific terms of the partnership agreement to
judicially dissociate Blue Ocean Waters. Defendants'
*528  failure to respond to the notice of breach

was the focal point in realistically concluding the
partnership was over. Given there was no dispute that
Blue Ocean Waters did not respond to the notice to
breach, summary judgment was appropriate.

For a partnership to exist and thrive, the partners need
to communicate to resolve issues that are intrinsic
to their business. Defendants' failure to do so is a
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clear indication that judicial dissociation is appropriate
as “it [is] not reasonably practicable to carry on the
business in partnership with the partner.” N.J.S.A.
42:1A-31(e). The trial court did not abuse its discretion
in rejecting defendants' reconsideration arguments

regarding dissociation. **963  6

6 Defendants argued AC Ocean Walk:
refus[ed] to enter into a lease
for the clubs with the partnership;
misappropriat[ed] ... partnership funds; ...
use[d] ... partnership assets for its own
exclusive benefit [without authorization];
total[ly] exclu[ded] ... Blue Ocean
[Waters] from any participation in the
partnership's management and affairs;
and fraudulent[ly] allocat[ed] ... its own
costs, expenses and employee wages to
the partnership, but to name a few [actions
which] ha[ve] made it not practical, if
not outright impossible, for the parties to
continue as partners.

B. Dissolution
[5] In deciding their reconsideration motion,

defendants argue the trial court erred in dissolving
the partnership based on their concession that the
partnership had ended. They assert they never
conceded the partnership “had already terminated,”
claiming they merely stated the partnership “[s]hould
be dissolved.” To substantiate their position that the
parties continued to act as though the partnership
existed, they point to the partnership's 2021 tax filings,
when AC Ocean Walk complied with their August
2022 request to allocate their share of partnership
income. Defendants contend “summarily expelling”
them from the partnership based on “nothing more
than a simple failure to reply to a [disputed] demand
for payment” constituted “unwarranted forfeiture” of
its partnership interest. Because the record does not
support defendants' *529  arguments, we discern no
abuse in discretion in the court's reasoning.

In its summary judgment decision dissolving the
partnership, the trial court cited the parties' admission
at oral argument that the partnership was terminated.
In response to the court's inquiry, “[i]f ... we've all
agreed that this partnership is dissolved,” defense
counsel replied “[s]hould be dissolved.” AC Ocean

Walk's counsel agreed. In its reconsideration decision,
the court cited the summary judgment argument
transcripts to affirm the parties' admission that the
business relationship ended. The court held, “the
[p]artnership at this juncture is unsalvageable and no
longer exists,” thus, business could be wound up and
terminated. It seems clear that defendants conceded the
partnership with AC Ocean had run its course.

[6]  [7] Yet, assuming there was no such concession,
the court's orders remain on solid ground because
defendants' concession was not the primary factor
in the court's dissolution order. Defendants' conduct
in not responding to the notice of breach was
the main thrust of the court's dissolution decision
based on N.J.S.A. 42:1A-39(e)(3), which allows
judicial dissolution under the same “not reasonably
practicable” standard that applies to the dissociation of

individual partners. See Brennan, 977 A.2d at 121;
Merila, 541 P.3d at 775. When a partnership dissolves,
it continues to exist “only for the purpose of winding
up its business,” after which the partnership terminates.
N.J.S.A. 42:1A-40(a); N.J.S.A. 42:1A-41(c) (setting
forth the required steps to wind up the partnership
business).

C. Dissolution Effective Date
[8] Defendants assert the trial court's reconsideration

order incorrectly set October 10, 2020, as the effective
date of the partnership's dissolution. Defendants
contend the “presumptive” dissolution date is the date
a court orders dissolution, and there was no basis here
to order an earlier dissolution date. We agree.

*530  [9] Defendants correctly cite the UPA's plain

language, see D'Annunzio v. Prudential Ins. Co.
of Am., 192 N.J. 110, 119-20, 927 A.2d 113 (2007)
(holding a **964  court must first consider a statute's
plain language to determine its meaning), which allows
for dissolution and winding up of a partnership where
“[o]n application by a partner, [there is] a judicial
determination that ... it is not otherwise reasonably
practicable to carry on the partnership business in
conformity with the partnership agreement.” N.J.S.A.
42:1A-39(e)(3) (emphasis added). It thus makes sense
that the statute intended for a partnership to dissolve on

the day a court orders its dissolution. See Hubbard
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v. Reed, 168 N.J. 387, 395-96, 774 A.2d 495 (2001)
(holding a commonsense interpretation of a statute
applies where it does not expressly mandate a specific
outcome).

As noted with the standards for judicial dissociation,
there is no New Jersey precedent regarding the
effective date of judicial dissolution, thus we look

to rulings from other jurisdictions. In Robertson
v. Jacobs Cattle Co., 285 Neb. 859, 830 N.W.2d
191, 204 (2013), the Nebraska Supreme Court
expressly rejected an attempt to backdate a partner's
dissociation under Nebraska's judicial dissociation
statute, Neb. Rev. Stat. § 67-431, which is like
ours, reasoning nothing in the statute permitted
“mak[ing] the dissociation retroactive to the date of
the conduct which was judicially determined to be
grounds for expulsion.” The Connecticut Supreme
Court reached a similar outcome in its follow-up

decision to Brennan, explaining dissociation under
Connecticut's statute occurred when “the dissociated
partner is actually expelled from the partnership”
and “can no longer lawfully participate in managing

the partnership.” Brennan v. Brennan Assocs.,
316 Conn. 677, 113 A.3d 957, 963-64 (2015). The
court observed a “dissociated partner continues to
have an economic stake in the partnership as long
as [they] ha[ve] the right to continue participating

in managing the partnership.” Id. at 967. This
reasoning is particularly instructive considering AC
Ocean Walk acknowledged Blue Ocean Waters'
continued partnership rights when it agreed to allocate
Blue Ocean Waters' share of the partnership's profits
*531  despite AC Ocean Walk's complaint suing

defendants for breaching the partnership agreement.
These rulings support Blue Ocean Waters' position
that, based on the facts herein, the effective date
of dissolution should be the date of the trial court's
dissociation order.

Furthermore, we reject AC Ocean Walk's reliance

on our follow-up decision to Sebring, where we
affirmed the trial court's order dating dissolution
of the partnership prior to the date of its previous

order dissociating the defendant. Sebring Assocs.
v. Coyle, 375 N.J. Super. 315, 318, 318 n.2, 867 A.2d
1213 (App. Div. 2005). We recognized the defendant
enjoyed no powers as a partner on the day the trial court
ordered dissolution and would not have had any such

powers on the backdated dissolution date. See id.
at 318 n.2, 867 A.2d 1213. Blue Ocean Waters, on
the other hand, was still formally a partner when the
court issued the partial summary judgment order that
dissolved the partnership.

Accordingly, we reverse the trial court's order setting
forth October 10, 2020, as the effective date of the
partnership's dissolution, and remand for the court
to enter an order reflecting January 18, 2023, as the
effective date of the partnership's dissolution.

Affirmed in part and reversed in part. We do not retain
jurisdiction.

All Citations

478 N.J.Super. 515, 316 A.3d 955
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Synopsis
Background: Contractor, who formed partnership
with business partner, an attorney, that partner later
converted into a limited liability company (LLC),
brought action against partner and LLC, asserting
claims for breach of fiduciary duty and for statutory
dissolution of the LLC, among others. The Supreme
Court, Tompkins County, Christopher P. Baker, J.,
granted defendants' motion for summary judgment.
Contractor appealed.

Holdings: The Supreme Court, Appellate Division,
Mackey, J., held that:

[1] fact issues as to whether partner breached
a fiduciary duty owed to contractor and whether
contractor suffered damages as a result precluded
summary judgment on breach-of-fiduciary-duty claim;

[2] fiduciary relationship existed between contractor
and partner before LLC was formed; and

[3] judicial dissolution of the LLC was warranted.

Affirmed as modified; motion denied; summary
judgment granted to contractor on statutory-
dissolution claim.

Procedural Posture(s): On Appeal; Motion for
Summary Judgment.

West Headnotes (15)

[1] Summary Judgment Drastic or
extreme remedy; use of caution

Summary Judgment Absence of
Issue of Fact

Summary judgment is a drastic remedy
and should not be granted where triable
issues of fact are raised and cannot be

resolved on conflicting affidavits. N.Y.
CPLR § 3212.

[2] Summary Judgment Role of court
in general

Summary Judgment Weighing
evidence, resolving conflicts, and
determining credibility

It is not the function of a court deciding
a summary judgment motion to make
credibility determinations or findings of
fact, but rather to identify material triable
issues of fact, or point to the lack thereof.

N.Y. CPLR § 3212.

[3] Summary Judgment Court's own
motion; sua sponte determination

On a motion for summary judgment,
if it shall appear that any party other
than the moving party is entitled to a
summary judgment, the court may grant
such judgment without the necessity of
a cross-motion, so long as the cause of
action or issue that is the subject of the

motions is before the court. N.Y. CPLR
§ 3212(b).

[4] Appeal and Error Summary
judgment

Because the Appellate Division is a
division of the supreme court and shares
that court's power to search the record, it
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is, like the supreme court, empowered to
award summary judgment to a nonmoving

party. N.Y. Const. art. 6, §§ 4, 7;

N.Y. CPLR § 3212(b).

[5] Fraud Fiduciary or confidential
relations

A cause of action for breach of
fiduciary duty requires the existence of a
fiduciary relationship, misconduct by the
defendants, and damages directly caused
by the misconduct.

[6] Fraud Fiduciary or confidential
relations

A “fiduciary relationship” is a relationship
where confidence is reposed on one side
and there is resulting superiority and
influence on the other.

[7] Fraud Fiduciary or confidential
relations

There are no precise limits imposed on
the scope of relationships that may be
considered fiduciary.

[8] Fraud Fiduciary or confidential
relations

The term “fiduciary relationship”
encompasses those informal relations that
exist whenever one man trusts in, and
relies upon, another.

[9] Fraud Fiduciary or confidential
relations

A “fiduciary relationship” arises between
two persons when one of them is under a
duty to act for or to give advice for the
benefit of another upon matters within the
scope of the relation.

[10] Fraud Fiduciary or confidential
relations

Ascertaining the existence of a fiduciary
relationship inevitably requires a fact-
specific inquiry.

[11] Fraud Fiduciary or confidential
relations

Although not determinative, a preexisting
relationship between two parties, whether
a personal relationship between family
members or a prior course of business
dealings, may be relevant to the inquiry
of whether a fiduciary relationship exists
between them.

[12] Partnership Trial

Summary Judgment Partnerships
and joint ventures

Genuine issues of material fact existed
as to whether contractor's business
partner, an attorney, breached a fiduciary
duty owed to contractor when he
converted their partnership into a limited
liability company (LLC) and whether
contractor suffered damages as a result,
thus precluding summary judgment
on contractor's breach-of-fiduciary-duty
claim against partner.

More cases on this issue

[13] Partnership Fiduciary Duty

“Fiduciary relationship” existed between
contractor, who formed partnership with
business partner, an attorney, that partner
later converted into a limited liability
company (LLC), and partner before the
LLC was formed; contractor trusted
partner, as an attorney, to act on his
behalf in executive matters related to the
partners' real estate business, as a result
of which partner acquired influence over
contractor, contractor and partner had a
close relationship that spanned more than
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three decades and included partner's prior
representation of contractor, and, though
contractor was a skilled and seemingly
successful contractor, he admittedly had
no knowledge of the legal and practical
implications of converting a partnership
to an LLC, instead relying on partner's
expertise in that area.

More cases on this issue

[14] Corporations and Business
Organizations Grounds

Deadlock between the two members
of limited liability company (LLC), a
contractor and an attorney, in which
contractor wanted to dissolve the LLC and
attorney wanted it to operate rendered it
impracticable for the company to carry
on its business, thus warranting judicial
dissolution of the LLC; although attorney
filed articles of organization for the LLC,
no operating agreement was ever executed
and no manager was ever appointed by
the members, and articles of organization
provided that management of the LLC
would be vested in one or more managers
and that no member would have authority
to act for the LLC solely by virtue of
being a member. N.Y. Limited Liability
Company Law § 702.

More cases on this issue

[15] Corporations and Business
Organizations Grounds

An alleged deadlock between the
members of a limited liability company
(LLC) will not necessarily render it
impracticable for the company to carry
on its business, within meaning of statute
authorizing judicial dissolution of an
LLC whenever it is not reasonably
practicable to carry on the business
in conformity with the articles of
organization or operating agreement. N.Y.
Limited Liability Company Law § 702.

Attorneys and Law Firms

Hancock Estabrook, LLP, Syracuse (Janet D. Callahan
of counsel), for appellant.

Coughlin & Gerhart LLP, Ithaca (Dirk A. Galbraith of
counsel), for respondents.

Before: Garry, P.J., Lynch, Fisher, Powers and
Mackey, JJ.

MEMORANDUM AND ORDER

Mackey, J.

*1  Appeal from an order of the Supreme Court
(Christopher P. Baker, J.), entered April 9, 2024 in
Tompkins County, which granted defendants’ motion
for summary judgment dismissing the complaint.

In 1986, plaintiff and defendant Edward A. Mazza
became business partners, without a formal partnership
agreement, as joint owners of real estate purchased
and leased as residential rental properties. Plaintiff
has a high school degree and works as a contractor,
and Mazza is an attorney. As part of the business
model, plaintiff performed the day-to-day functions of
labor, leasing and maintenance of the rental properties
while Mazza performed the executive functions of
the business. Ultimately, they acquired 20 residential
buildings, many through leads that Mazza generated,
with plaintiff inspecting and evaluating the properties
prior to purchase. In 2011, plaintiff asked Mazza
whether they should consider forming a limited
liability company, but acknowledged that he “knew
nothing about [them].” Thereafter, in 2012 Mazza
formed defendant Mazza and Amici, LLC (hereinafter
the LLC) by filing “Articles of Organization of
Mazza and Amici, LLC.” That document, which
Mazza claims was drafted by his father and law
partner, Bruno Mazza, was executed by Mazza as
“Sole Organizer” and states, among other things, that
“[m]anagement of the Company shall be vested in
one or more managers.” The Articles of Organization
contain no mention of the LLC's purpose, no operating
agreement has been executed, and there is no written
documentation evidencing the terms of the contract
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between the members or their purpose in creating the
LLC. However, there is no dispute that the rental
properties were transferred to the LLC and that they
have been leased to tenants, as before. Plaintiff claims
that he played no role in forming the LLC and that there
were no discussions regarding its formation; rather,
“Mazza simply had informed [him] that the Partnership
had been converted to an LLC and the properties were
transferred into the LLC.” Plaintiff and Mazza agree
that they each own 50% of the business, although other
than partnership income tax returns there is nothing in
writing to document that.

In 2021 plaintiff, who was 73 years old and in declining

health, 1  informed Mazza of his desire to retire and
to withdraw his half of the business from the LLC,
“which had always been [his] understanding.” Mazza
was unwilling to discuss such a plan, which prompted
plaintiff to commence this action to recover damages
for, among other things, breach of fiduciary duty and
for statutory dissolution of the LLC (see Limited
Liability Company Law § 702). In his complaint,
plaintiff alleged that Mazza, as a general partner of
the partnership that preceded the LLC, had a duty to
inform him of the consequences of forming an LLC –
specifically, his inability to unilaterally withdraw from
or dissolve the LLC – which he failed to do. Plaintiff
also asserted that Mazza has engaged in self-dealing
and has misappropriated LLC funds. Defendants
served an answer denying the material allegations of
the complaint, and opposed the dissolution of the LLC,
contending, among other things, that the LLC had been
operated in a profitable manner as evidenced by its
2020, 2021 and 2022 tax returns. Following joinder
of issue, defendants moved for summary judgment
dismissing the complaint on the basis that Mazza did
not breach a fiduciary duty and that there has been no
showing that it is not reasonably practicable to carry
on the business of the LLC. Supreme Court granted
defendants’ motion and dismissed the complaint. In
doing so, Supreme Court acknowledged that there
were differing accounts regarding the manner in which
the business changed from a partnership to an LLC.
Notwithstanding, the court dismissed the cause of

action for breach of fiduciary duty. Plaintiff appeals. 2

1 The record reflects that plaintiff has recently
been diagnosed with terminal pancreatic
cancer.

2 Although plaintiff pleaded eight causes of
action, he limits his argument to his first, for
breach of fiduciary duty, and to his fourth
through eighth, wherein he seeks various
remedies. Accordingly, plaintiff's remaining
causes of action are deemed abandoned (see
Matter of Ryan, 226 A.D.3d 1183, 1184 n 2,
209 N.Y.S.3d 635 [3d Dept. 2024]).

*2  [1]  [2]  [3]  [4] It is “axiomatic that summary
judgment is a drastic remedy and should not be
granted where triable issues of fact are raised and
cannot be resolved on conflicting affidavits” (Brunetti
v. Musallam, 11 A.D.3d 280, 280, 783 N.Y.S.2d 347

[1st Dept. 2004]; see Millerton Agway Coop.,
Inc. v. Briarcliff Farms, Inc., 17 N.Y.2d 57, 61, 268

N.Y.S.2d 18, 215 N.E.2d 341 [1966]; Sillman v.
Twentieth Century–Fox Film Corp., 3 N.Y.2d 395,
404, 165 N.Y.S.2d 498, 144 N.E.2d 387 [1957]; Hall
v. Queensbury Union Free Sch. Dist., 147 A.D.3d
1249, 1250, 47 N.Y.S.3d 765 [3d Dept. 2017]). “It
is not the function of a court deciding a summary
judgment motion to make credibility determinations or
findings of fact, but rather to identify material triable

issues of fact (or point to the lack thereof)” ( Vega
v. Restani Constr. Corp., 18 N.Y.3d 499, 505, 942
N.Y.S.2d 13, 965 N.E.2d 240 [2012] [citation omitted];

see Matter of Suffolk County Dept. of Social Servs.
v. James M., 83 N.Y.2d 178, 182, 608 N.Y.S.2d 940,
630 N.E.2d 636 [1994]). At the summary judgment
stage, evidence is viewed in the light most favorable
to the nonmoving party, who is afforded the benefit
of every reasonable inference (see Nomura Asset
Capital Corp. v. Cadwalader, Wickersham & Taft
LLP, 26 N.Y.3d 40, 49, 19 N.Y.S.3d 488, 41 N.E.3d

353 [2015]; McKenna v. Reale, 137 A.D.3d 1533,
1534, 29 N.Y.S.3d 596 [3d Dept. 2016]). “If it shall
appear that any party other than the moving party
is entitled to a summary judgment, the court may
grant such judgment without the necessity of a cross-

motion” ( CPLR 3212[b]), so long as the “cause
of action or issue that is the subject of the motions

[is] before the court” ( Dunham v. Hilco Constr.
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Co., Inc., 89 N.Y.2d 425, 430, 654 N.Y.S.2d 335, 676
N.E.2d 1178 [1996]). Because “the Appellate Division

is a division of the Supreme Court (see N.Y. Const,

art VI, §§ 4, 7) and shares that court's power to
search the record[, it is similarly empowered to] award

summary judgment to a nonmoving party” ( Merritt
Hill Vineyards, Inc. v. Windy Hgts. Vineyard, Inc., 61
N.Y.2d 106, 111, 472 N.Y.S.2d 592, 460 N.E.2d 1077
[1984]; see Rubiano v. Kelly, 136 A.D.3d 780, 782, 26
N.Y.S.3d 106 [2d Dept. 2016]; Strawberry Lane, Inc.
v. Fraser, 129 A.D.2d 874, 875, 513 N.Y.S.2d 898 [3d
Dept. 1987]).

[5]  [6]  [7]  [8]  [9]  [10]  [11] A cause of
action for breach of fiduciary duty “requires the
existence of a fiduciary relationship, misconduct by
the defendants and damages directly caused by the
misconduct” (Matter of Testani v. Russell & Russell,
LLC, 204 A.D.3d 1260, 1262, 167 N.Y.S.3d 583
[3d Dept. 2022]; see Country Club Partners, LLC
v. Goldman, 79 A.D.3d 1389, 1391, 913 N.Y.S.2d

803 [3d Dept. 2010]; Ulico Cas. Co. v. Wilson,
Elser, Moskowitz, Edelman & Dicker, 56 A.D.3d 1,
5–6, 865 N.Y.S.2d 14 [1st Dept. 2008]). A well-
established definition of a fiduciary relationship is a
relationship where “confidence is reposed on one side
and there is resulting superiority and influence on
the other” (Roni LLC v. Arfa, 18 N.Y.3d 846, 848,
939 N.Y.S.2d 746, 963 N.E.2d 123 [2011] [internal
quotation marks and citations omitted]). There are no
precise limits imposed on the scope of relationships

that may be considered fiduciary (see Penato v.
George, 52 A.D.2d 939, 942, 383 N.Y.S.2d 900 [2d
Dept. 1976], appeals dismissed 42 N.Y.2d 908, 397
N.Y.S.2d 1004, 366 N.E.2d 1358 [1977]). Rather, the
term encompasses “those informal relations which
exist whenever one man trusts in, and relies upon,
another” (Braddock v. Braddock, 60 A.D.3d 84, 89,
871 N.Y.S.2d 68 [1st Dept. 2009] [internal quotation
marks and citation omitted]). To be sure, a fiduciary
relationship arises “between two persons when one
of them is under a duty to act for or to give advice
for the benefit of another upon matters within the

scope of the relation” ( EBC I, Inc. v. Goldman,
Sachs & Co., 5 N.Y.3d 11, 19, 799 N.Y.S.2d 170,
832 N.E.2d 26 [2005] [internal quotation marks
and citation omitted]). Ascertaining the existence of

a fiduciary relationship “inevitably requires a fact-

specific inquiry” ( Eurycleia Partners, LP v. Seward
& Kissel, LLP, 12 N.Y.3d 553, 561, 883 N.Y.S.2d 147,
910 N.E.2d 976 [2009]). Although not determinative

(see United States v. Chestman, 947 F.2d 551, 568
[2d Cir. 1991]), a preexisting relationship between
two parties, whether a personal relationship between
family members or a prior course of business dealings,
may be relevant to the inquiry of whether a fiduciary

relationship exists between them (see Loeuis v.
Grushin, 126 A.D.3d 761, 764, 5 N.Y.S.3d 283 [2d

Dept. 2015]; Penato v. George, 52 A.D.2d at
942, 383 N.Y.S.2d 900; Perrone v. Amato, 2017
WL 2881136 [E.D.N.Y., July 5, 2017, No. CV 09–
316(AKT)]; see also Loevner v. Loevner, 81 A.D.3d
791, 791, 916 N.Y.S.2d 820 [2d Dept. 2011]; Braddock
v. Braddock, 60 A.D.3d at 88, 871 N.Y.S.2d 68).

*3  [12] In support of their motion for summary
judgment dismissing the complaint, defendants
submitted an affidavit in which Mazza stated that
plaintiff presented the idea of transforming the real
estate business from a partnership to a limited liability
company. Mazza stated that, although he did not think
it would be “much benefit” to the business, his father
(and law partner) nonetheless formed the LLC and
drafted an operating agreement. Mazza claimed that he
did not provide legal counsel in the LLC's formation
and stated that his father was the attorney in their office
who did that type of work. He further stated that until
this action was commenced, he was unfamiliar with
the “intricacies of the law restricting a member from
dissolving an LLC.”

In opposition, plaintiff submitted his affirmation in
which he stated that, prior to he and Mazza forming
a business relationship, Mazza represented him in an
unrelated property transaction. According to plaintiff,
sometime in late 2011, he approached Mazza about
“Limited Liability Corporations,” as he had noticed
other property owners in the area had been registering
their rental properties that way. However, he informed
Mazza that he “knew nothing about [LLCs].” He
averred that while Mazza generally explained the
purpose of an LLC, he never informed him of
the differences between an LLC and a partnership,
including the differences in the rights of partners
and LLC members to withdraw or terminate the
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relationship. In addition, plaintiff stated that he played
no role in forming the LLC and that there was never
any discussion regarding its formation; rather, Mazza
simply informed plaintiff that the partnership had been
converted to an LLC and that the properties were
transferred into it. According to plaintiff, Mazza never
told him that his father, Bruno Mazza, organized the
LLC, nor had he ever spoken with Bruno Mazza
regarding forming the LLC. He affirmed that at no
time prior did he receive a copy of an “Operating
Agreement,” nor was one ever discussed. According
to plaintiff, Mazza, who had always acted as both a
partner and attorney for the partnership and/or LLC,
never informed him that in the absence of specific
provisions in an operating agreement, his ability to
withdraw from and/or dissolve the LLC would be
extremely limited, in comparison with the ability to
withdraw from and dissolve a partnership. In addition
to his factual averments, plaintiff also presented
the metadata of a drafted, but unsigned, operating
agreement for the LLC. The metadata indicates that
the draft agreement was saved and modified by “Ed–
Optl790” on January 17, 2014, which appears to refer
to Edward Mazza, not Bruno Mazza. Plaintiff also
submitted evidence raising a question of fact as to
whether Mazza misappropriated LLC assets by, among
other things, making his wife a full-time employee of
the LLC and using LLC assets to pay certain expenses
of running his law office.

[13] This evidence, viewed in the light most favorable
to plaintiff, presented triable issues of fact as to
whether Mazza breached a fiduciary duty owed to
plaintiff and whether plaintiff suffered damages as a
result. There is no dispute that a fiduciary relationship
existed between plaintiff and Mazza before the LLC
was formed. The record indeed reflects that plaintiff
trusted Mazza, an attorney, to act on his behalf
in executive matters related to the partners’ real
estate business, and that Mazza resultingly acquired
influence over plaintiff (see Roni LLC v. Arfa,
18 N.Y.3d at 848, 939 N.Y.S.2d 746, 963 N.E.2d
123). The close relationship between the two men,
which spanned more than three decades and included
Mazza's prior representation of plaintiff, supports this
conclusion. And although plaintiff was a skilled and
seemingly successful contractor, he admittedly had no
knowledge of the legal (and practical) implications of

converting a partnership to an LLC and accordingly
relied on Mazza's expertise in that area.

*4  In dismissing the complaint, Supreme Court
concluded that “even assuming as partners that Mazza
owed [plaintiff] a fiduciary duty ... there is no
evidence that Mazza engaged in any misconduct.
He only formed the LLC after [plaintiff] raised the
possibility of doing so, and there is no evidence
that he did so to harm [plaintiff's] interests ....
Defendant's submissions further establish that plaintiff
has not suffered any damages, as the business
has remained highly profitable.” These conclusions
bespeak issue determination, not issue finding. Had
plaintiff been properly informed that it would be
difficult – if not impossible – to terminate his business
relationship with Mazza and expropriate his share of
the partnership assets, he then could have made an
informed decision as to whether it was prudent to tie
the properties up in an LLC. We find that Supreme
Court improperly resolved material issues of fact in
favor of defendants. Accordingly, defendants’ motion
for summary judgment should have been denied as to
plaintiff's first cause of action for breach of fiduciary
duty.

[14]  [15] We turn next to plaintiff's sixth cause of
action, in which he seeks statutory dissolution of the
LLC. Limited Liability Company Law § 702 provides
that “the supreme court ... may decree dissolution of a
limited liability company whenever it is not reasonably
practicable to carry on the business in conformity with
the articles of organization or operating agreement.”
Although an alleged “deadlock” between the members
of a limited liability company will not necessarily
render it impracticable for the company to carry on its

business (see Matter of 1545 Ocean Ave., LLC, 72
A.D.3d 121, 125, 893 N.Y.S.2d 590 [2d Dept. 2010]),
upon careful review of the record we find that it does in
the case at bar. Here, although Mazza filed Articles of
Organization for the LLC, no operating agreement was
ever executed and no manager has ever been appointed

by the members. 3  This is critical, as the Articles
of Organization provide that “[m]anagement of the
Company shall be vested in one or more managers”
and that “[n]o member shall have authority to act for
the Company solely by virtue of being a member.”
Certainly, plaintiff and Mazza are deadlocked, with
plaintiff wanting to dissolve the LLC and Mazza
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wanting it to operate. However, as neither of them
has legal authority to act on behalf of the LLC, we
find that it is not reasonably practicable for the LLC
to carry on its business. This is in contrast to the

circumstances presented in Matter of 1545 Ocean
Ave., LLC, where there was an operating agreement in
which the members appointed two managers to operate
the business and where there were “no allegation[s]

of fraud” ( id. at 125, 893 N.Y.S.2d 590; compare
Matter of Extreme Wireless, 299 A.D.2d 549, 550,
750 N.Y.S.2d 520 [2d Dept. 2002]). Although Mazza
has continued to lease the properties, file income tax
returns, and take other actions ostensibly on behalf of
the LLC, he clearly lacks any legal authority for doing
so. Accordingly, upon searching the record we direct
the entry of summary judgment in favor of plaintiff on
his sixth cause of action for statutory dissolution of the
LLC, pursuant to Limited Liability Company Law §
702. This renders plaintiff's arguments regarding his
fourth, fifth, seventh and eighth causes of action, in

which he seeks recission or dissolution of the LLC
under a variety of alternative theories, academic.

3 No document has ever been executed
concerning membership in the LLC,
although the parties agree that they each
hold a 50% membership interest.

Garry, P.J., Lynch, Fisher and Powers, JJ., concur.
ORDERED that the order is modified, on the law,
with costs to plaintiff, by reversing so much thereof
as dismissed plaintiff's first and sixth causes of action;
motion denied as to the same and plaintiff is granted
summary judgment on his sixth cause of action for
statutory dissolution of Mazza and Amici, LLC; and,
as so modified, affirmed.

All Citations

--- N.Y.S.3d ----, 2025 WL 208446, 2025 N.Y. Slip Op.
00259

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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*1  This case presents an unusual dissolution request.
The nominal defendant is a Delaware limited liability
company with no operations, employees, or income. It
has a single asset: a beach house in Fenwick Island.

The defendant—a lawyer—formed the company when
he and the plaintiff were a couple, giving each equal
membership interests. At the defendant's suggestion,
they bought the then-dilapidated house through the
company to limit taxes. The defendant prepared a
limited liability company agreement with provisions
favorable to him, which he told the plaintiff were
standard. The parties worked to renovate the house
and hoped it would bring them years of personal
enjoyment.

This plan went awry when the parties’ romantic
relationship came to a bitter end. But their business

relationship as co-owners of the company continues.
The plaintiff wants to recover her investment, sell the
house, and move on. The defendant will not let her.

After trial, there is no doubt that the entity must
be dissolved. The governing agreement requires
the members’ unanimous approval to dissolve the
company, and the members are deadlocked. The
plaintiff cannot withdraw from the company without
triggering punitive provisions depriving her of fair
value. The “business” of jointly owning a vacation
property is no longer practicable.

Given the company's function, the winding up
process involves selling the property and dividing
the proceeds. Some steps in that process are
straightforward; others are hotly contested. The parties
debate whether their lopsided mortgage payments
recut their respective ownership interests. They each
seek reimbursement for home improvement store
receipts, furniture, and contractor fees. The defendant
also asks to be paid back for his “sweat equity” and his
legal services to the entity.

In the decision that follows, I grant dissolution of
the company. I also interpret the governing agreement
to outline the parties’ interests and entitlement to
reimbursement. But I decline the parties’ invitation to
oversee the sale of the property. A liquidating trustee
will be appointed to that end.

I. FACTUAL BACKGROUND
Unless otherwise noted, the following facts were
stipulated to by the parties or proven by a

preponderance of the evidence at trial. 1

1 Joint Pre-trial Order (Dkt. 116) (“PTO”).
Trial testimony is cited as “[Name] Tr.” See
Dkts. 118, 120. Trial exhibits are referred
to according to the numbers provided on
the parties’ joint exhibit list and cited as
“JX__” unless otherwise defined. See Dkt.
109. To the extent that conflicting evidence
was presented, I have weighed it and made
findings of fact accordingly.

A. 23 West Bayard Street
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Nominal defendant 23 West Bayard Street, LLC (the
“Company”) is a Delaware limited liability company
with two members: plaintiff Julie (Coonce) Gibson

and defendant David Konick. 2  Gibson is a Virginia

resident. 3  Konick, also a Virginia resident, is a lawyer

admitted to practice in Virginia. 4

2 PTO ¶ 1; see JX 14 (“LLC Agreement”) §
2.7.

3 See Gibson Tr. 7-8.

4 PTO ¶ 4.

*2  Gibson first met Konick in 2017 when she sought

to engage him for legal advice on a potential divorce. 5

After Gibson became separated from her spouse, she

moved about a mile away from Konick in Virginia. 6

She developed a personal relationship with Konick,

who was 29 years her senior. 7  They became a couple

by the summer of 2018. 8

5 Gibson Tr. 9-10. She did not retain him.

6 Id.

7 Id. at 10; Konick Tr. 178.

8 See Gibson Tr. 9-10.

Soon after their relationship began, Gibson and Konick
began to discuss purchasing a vacation home at 23
West Bayard Street Extension in Fenwick Island,

Delaware (the “Property”). 9  The Property was well
known to Konick. It belonged to the family of his
childhood friend. Konick had stayed in the Property
during the summer months since 2008 and, with the

owners’ permission, had docked a boat there. 10

9 See JX 2; Gibson Tr. 12, 16.

10 Konick Tr. 161.

The Property had fallen into disrepair during long

periods of vacancy. 11  Its roof was leaking, walls were
rotting, a large masonry fireplace and chimney were
causing the house to sink into a marsh, and a front

addition was separating from the original structure. 12

The house reeked of mold and lacked a functioning

HVAC system or furnace. 13

11 Id. at 161-62; see JX 7.

12 See JX 5 at 1-4; see generally JX 22.

13 See JX 4; JX 5 at 1-5; Konick Tr. 108-11,
162-68.

By 2019, the Property was the subject of numerous
county repair notices and at risk of being

condemned. 14  Rather than renovate the house, the

original owners decided to sell it to Konick. 15  A
purchase agreement for the Property was negotiated

over several months until Konick walked away. 16

Gibson encouraged him to revive negotiations since
she viewed the Property as a “long-term investment”

that could be secured at a favorable price. 17

14 Konick Tr. 167.

15 Id.

16 JX 5; see Konick Tr. 184.

17 Gibson Tr. 13, 16; Konick Tr. 184.

In July 2020, Konick agreed to purchase the Property
for $550,000 from Borodulia Family Properties, LLC

(the “Seller”). 18  Gibson and Konick intended to buy

the Property together and renovate it. 19  They wanted
to use the Property for their own enjoyment rather than

rent it out. 20

18 JX 7; PTO ¶ 7.

19 Gibson Tr. 12, 16.

20 Id. at 16.

B. The Purchase
To avoid real estate transfer taxes, Konick
endeavored to structure the purchase as a “tax-free

reorganization.” 21  This involved forming an entity
that would operate as a subsidiary of the Seller: 23

West Bayard Street, LLC. 22  The Seller would spin
the property off to the Company and sell ownership
interests in the Company (as opposed to the real estate
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itself) to Konick. 23  The Company was formed as
a Delaware limited liability company on August 3,

2020. 24

21 See JX 5 at 52-54; Gibson Tr. 114; Konick
Tr. 183, 206.

22 JX 8.

23 See JX 5 at 52-54; JX 7 ¶¶ 2, 3; Gibson Tr.
114-16, 125-26; Konick Tr. 205-06.

24 LLC Agreement at Recitals.

The purchase was initially financed by equal
contributions of $100,000 each from Gibson and
Konick and a short-term promissory note in the
principal amount of $350,000 owed to the Seller (the

“Note”). 25  The Company was the primary obligor
on the Note, and Konick and Gibson were joint

guarantors. 26  Monthly payments of $2,333.76 were
owed and the remaining principal balance was to be

paid in full by January 1, 2022. 27

25 PTO ¶ 7; see JX 7 ¶ 6(b).

26 PTO ¶ 8.

27 Id. ¶ 7; see JX 7 ¶ 6(b).

*3  Konick made fourteen consecutive monthly

payments on the Note totaling $32,672.64. 28  Konick
made an additional $25,000 curtailment payment to

extend the Note when it reached maturity. 29

28 PTO ¶ 8.

29 Id.; see JX 16.

On March 9, 2022, the Note was largely paid off with
a $300,000 loan from Nation Bank of Kansas City

(the “Loan”). 30  After closing costs, the net proceeds

from the Loan were $297,035.42. 31  Konick paid the

remaining balance on the Note of $7,663.24. 32

30 PTO ¶ 9; see JX 18; JX 19; JX 20.

31 PTO ¶ 9.

32 Id.

Gibson and Konick are joint obligors on the Loan

and continue to make payments. 33  They equally

contribute to the $2,070.30 monthly payments. 34  The
Loan is secured by liens on the Property and on

Konick's primary residence in Virginia. 35

33 See id. ¶ 11.

34 Id.

35 Id.

C. The LLC Agreement
Around the time the Loan was secured in March
2022, Konick presented Gibson with a limited liability
company agreement (the “LLC Agreement”) that he

had drafted. 36  The LLC Agreement was “entered into

as of” October 4, 2020. 37  It states that the Company's
sole purpose was to acquire, develop, own, and lease

residential property in Sussex County, Delaware. 38

The LLC Agreement contains an integration clause
stating that it “constitutes the complete and exclusive
statement of the Agreement among the Members”
and “supersedes all prior written and oral statements,”

including a prior “Operating Agreement.” 39

36 Gibson Tr. 66-67; PTO ¶ 3. Gibson recalled
that she had been presented with the
LLC Agreement long after the Property
was purchased in 2020 because the LLC
Agreement references a home that she did
not own until August 2021. Gibson Tr.
66-67; see LLC Agreement § 9.2.

37 LLC Agreement at Recitals; see PTO ¶ 2.

38 PTO ¶ 12; see LLC Agreement § 2.3.

39 LLC Agreement § 9.3.

The LLC Agreement confirms that Konick and Gibson
were the Company's only two members and that

each owned a 50% interest. 40  Exhibit A to the LLC
Agreement also reflects that “as of October 4, 2020,”
Konick and Gibson each held a 50% interest in the
Company based on their “[i]nitial [i]nvestment[s]” of

$100,000. 41  These initial investments were used to
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pay the Seller when the Property was purchased. The
LLC Agreement stated that neither member would “be
required to contribute any additional capital to the

Company,” except to pay off the $350,000 Note. 42

40 Id. § 2.7.

41 Id. at Ex. A.

42 Id. § 3.2.

Although the LLC Agreement is titled “Member-
Managed Limited Liability Company Agreement
of 23 West Bayard Street, LLC,” it states that
the Company “shall be managed by one or more

Managers.” 43  Gibson and Konick designated Konick

as the Company's “initial and sole Manager.” 44  The
Manager can only be removed by a vote of members

“holding a two-thirds interest in the Company.” 45

43 Id. § 5.1.

44 Id. § 5.2.1.

45 Id. § 5.2.2.

The LLC Agreement reserves other decisions and
actions to the members by requiring approval of more

than 50% of the membership interests. 46  For example:

• borrowing more than $10,000 requires “unanimous

consent of the Members”; 47

• compensating a member “for services performed
by” the Company requires “approv[al] by the

Members”; 48

*4  • the “timing and amount of all distributions” is

to be “determined by the Members”; 49

• the value of non-cash proceeds from a sale of
Company assets is to be “determined by the
Members” with proceeds allocated “in proportion

to their percentage interests.” 50

Particularly relevant to this case, the dissolution of the
Company requires “the unanimous written agreement

of the Members.” 51  The LLC Agreement cannot be
amended without “written unanimous consent of all

Members.” 52

46 See PTO ¶¶ 15(a)-(h).

47 LLC Agreement § 5.1(f).

48 Id. § 5.8.

49 Id. § 4.6.1.

50 Id. § 4.2.

51 Id. § 7.1.2; see Konick Tr. 192.

52 LLC Agreement § 9.3.

D. The Breakup
For a time, Gibson and Konick enjoyed the using
Property and worked to improve it. Konick preferred to
do the renovations himself and, throughout 2021 and

2022, worked extensively on the Property. 53  Gibson
preferred to hire contractors and hired one to replace

an unworkable bathroom. 54

53 See JX 22.

54 Gibson Tr. 31-33.

Gibson and Konick's relationship began to deteriorate

in late 2021. 55  They separated and got back

together several times over two volatile years. 56

The relationship became irreparably broken in August

2022. 57

55 Id. at 81.

56 Id. at 80-83.

57 See Konick Tr. 180-81; Gibson Tr. 82-83.

This break-up was far from amicable. Gibson made
clear that she no longer wanted to own and

share the Property with Konick. 58  Konick made
disparaging remarks about Gibson while refusing to

take her calls. 59  He began removing Gibson's personal
belongings from the Property and dropping them off at

her Virginia residence. 60  When Gibson tried to access
the Property, she discovered that Konick had taken the

only available key. 61  Konick refused to let Gibson

visit the Property unless he was also present. 62  He
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also cut off her access to the Company's joint bank

account. 63

58 See Gibson Tr. 86-90.

59 Id. at 84-85, 88, 99-100; see also id. at 84
(testifying that Konick became upset after
she went on a date with someone else).

60 Id. at 84.

61 Id. at 86; Konick Tr. 299-300.

62 Konick Tr. 289.

63 Gibson Tr. 92.

Gibson sought legal recourse. 64  After retaining
counsel, she became wise to “zingers” in the LLC

Agreement she had signed. 65  Under Section 6.1,
without Konick's consent, Gibson cannot transfer

membership interests to anyone. 66  If she transfers
her interests without Konick's approval, the transferee

loses “Membership Rights.” 67  These “Membership
Rights” include “(i) interest; (ii) [the] right to inspect
the Company's books and records; and (iii) the right to
participate in the management of and vote on matters

coming before the Company.” 68  Under Section 6.2,
if Gibson were to “Voluntarily Withdraw” from the
Company, she would “not be entitled to receive the fair
market value of the Member's Interest as of the date

of the Voluntary Withdrawal.” 69  That is, if Gibson
were to withdraw from the Company by resignation,
she would forfeit her right to receive fair market value
for her interests.

64 Id. at 89-90.

65 Id. at 88.

66 LLC Agreement § 6.1.

67 PTO ¶ 17; see LLC Agreement § 6.1.

68 PTO ¶ 17; see LLC Agreement § 1.

69 LLC Agreement § 6.2; see PTO ¶ 17.

E. This Litigation

*5  On November 16, 2022, Gibson filed a Verified

Complaint in this court advancing three counts. 70

Count I is a claim for judicial dissolution under 6 Del.

C. § 18-802. 71  Count II is a claim for declaratory
relief. Gibson seeks a declaration that her and Konick's
capital accounts have equal value and that she is
entitled to an equal 50% share of the net proceeds
from the dissolution of the Company and sale of the

Property. 72  She also seeks a declaration that Konick
is not entitled to indemnification or advancement of
expenses by the Company or the use of Company funds

for his defense in this litigation. 73  Count III is a claim
for a breach of Section 5.9.1 of the LLC Agreement,
which provides that each member “shall have a general

fiduciary duty” to the Company. 74

70 Dkt. 1.

71 Verified Compl. for Judicial Dissolution and
Declaratory J. (“Compl.”) ¶¶ 51-55.

72 Id. ¶¶ 62-64.

73 Id. ¶¶ 59-61.

74 Id. ¶¶ 67-72; see LLC Agreement § 5.9.1.

After filing the litigation, Gibson continued to
communicate with Konick. She called him; he would
not answer. When she went to his home in January
2024 to discuss the Property, he told her she

was trespassing. 75  No negotiated path forward was
reached.

75 Gibson Tr. 83-84.

Meanwhile, Konick both moved to dismiss and
answered the complaint, asserting seven affirmative

defenses. 76  Konick then filed a barrage of motions.

This included two motions to strike, 77  a motion to

compel, 78  a motion for “craving oyer,” 79  and two

Rule 41(b) motions. 80  All were denied. 81

76 Dkts. 9, 10, 18. Because Konick filed an
answer to the complaint, I deemed his
motion to dismiss as a motion for judgment
on the pleadings under Court of Chancery
Rule 12(c).
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77 Dkts. 24, 51.

78 Dkt. 38.

79 Dkt. 63.

80 Dkts. 76, 88.

81 See Dkts. 31, 70, 72, 93, 95.

A one-day trial was held on February 28, 2024. 82

After post-trial briefing, this matter was submitted for

decision on April 5. 83  Gibson's post-trial briefing did
not address her claim in Count III claim for breach of

Section 5.9.1 of the LLC Agreement. 84  The remaining
claims are resolved below.

82 Dkts. 118, 120.

83 Dkts. 125, 126.

84
See In re IBP, Inc. S'holders Litig., 789
A.2d 14, 62 (Del. Ch. 2001) (concluding
that a party waived an argument by not
including it in its opening post-trial brief);

see also Emerald P'rs v. Berlin, 2003 WL
21003437, at *43 (Del. Ch. Apr. 28, 2003).

II. LEGAL ANALYSIS
Gibson's primary claim is for judicial dissolution of
the Company under 6 Del. C. § 18-802. Because it
is no longer reasonably practicable to maintain the
LLC, that relief is appropriate. Gibson and Konick are
deadlocked on whether to dissolve the Company and
the LLC Agreement lacks a feasible deadlock-breaking
mechanism.

I go on to conclude that Konick is a 60.51% member
and Gibson is a 39.49% member of the Company
based on their capital contributions. I also address
their entitlement to recover certain expenses and reject
Konick's demand that he be compensated for certain
services.

Finally, I appoint a liquidating trustee to oversee the
winding up of the LLC and sale of the Property.

A. Judicial Dissolution

The LLC Agreement permits dissolution upon “the
entry of a decree of judicial dissolution under 6

Del. C. § 18-802.” 85  Under Section 18-802, “on
application by or for a member or manager,” this court
“may decree dissolution of a limited liability company
whenever it is not reasonably practicable to carry on
the business in conformity with a limited liability

company agreement.” 86

85 LLC Agreement § 7.1.4.

86 6 Del. C. § 18-802.

A petitioner need not “show that the purpose of

the [LLC] has been ‘completely frustrated.’ ” 87

Dissolution may be appropriate where “the LLC's
management has become so dysfunctional or its
business purpose so thwarted that it is no longer
practicable to operate the business, such as in the case
of a voting deadlock or where the defined purpose of

the entity has become impossible to fulfill.” 88  Even if
a business can function, the analysis considers whether
the “entity is otherwise stuck within a ‘residual, inertial
status quo’ that prevents it from ‘operating or from

furthering its stated business purpose.’ ” 89

87
Fisk Ventures LLC v. Segal, 2009 WL

73957, at *4 (Del. Ch. Jan. 13), aff'd, 984
A.2d 124 (Del. 2009).

88
In re Arrow Inv. Advisors, 2009 WL

1101682, at *2 (Del. Ch. Apr. 23, 2009).

89 Seokoh, Inc. v. Lard-PT, LLC, 2021 WL
1197593, at *8 (Del. Ch. Mar. 30, 2021)

(quoting Fisk Ventures, 2009 WL 73957,
at *4).

*6  There is no “blueprint for determining whether
it is ‘not reasonably practicable’ for an LLC to

continue.” 90  But “several factual circumstances
indicative of a lack of ‘reasonable practicability’ have

‘pervaded the case law.’ ” 91  These factors are: “(1)
the members’ vote is deadlocked at the Board level; (2)
the operating agreement gives no means of navigating
around the deadlock; and (3) due to the financial
condition of the company, there is effectively no
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business to operate.” 92  The factors are not mandatory

and no single factor is dispositive. 93

90 In re GR Burgr, LLC, 2017 WL 3669511, at
*5 (Del. Ch. Aug. 25, 2017).

91 Seokoh, 2021 WL 1197593, at *8 (quoting

Fisk Ventures, 2009 WL 73957, at *4).

92
Fisk Ventures, 2009 WL 73957, at *4; see

also Lola Cars Int'l Ltd. v. Krohn Racing,
LLC, 2009 WL 4052681, at *5 (Del. Ch.
Nov. 12, 2009).

93 See Seokoh, 2021 WL 1197593, at *8;

Fisk Ventures, 2009 WL 73957, at *4.

1. Deadlock

The LLC Agreement provides that the “powers of the
Company shall be exercised by or under the authority
of, and the business and affairs of the Company

shall be managed by one or more Managers.” 94

Certain matters, though, are reserved for decision by

the members. 95  They include dissolving the LLC,
which requires “the unanimous written agreement

of the Members.” 96  Amending the LLC Agreement
or selling the Property similarly require unanimous

member consent. 97  The LLC Agreement lacks a tie
breaking clause.

94 LLC Agreement § 5.1.

95 See supra notes 46-52 and accompanying
text; e.g., LLC Agreement §§ 5.1(j), 5.2.2,
7.1.2.

96 LLC Agreement § 7.1.2.

97 LLC Agreement § 9.3; see id. §§ 4.2, 4.6.1,
4.6.2, 7.1.2.

Konick argues that Gibson is no longer a 50% member
of the Company since he has made more capital

contributions than her. 98  He believes that based on his
payments on the Note and Loan, his capital account
stands at $188,109.18 to Gibson's $122,773.30 and that

he now holds 60.51% to Gibson's 39.49%. 99  Even if
he were right, it would have no effect on the present
deadlock insofar as 2/3 or unanimous members consent
is required.

98 See Def.’s Post-trial Br. (Dkt. 125) 21-24;
Konick Tr. 268.

99 See Def.’s Post-trial Br. 22; JX 16.

Konick maintains that there is no deadlock since
Gibson did not pursue a formal meeting of the
Company's members to vote on selling the Property
or dissolving the Company before pursuing relief
in this court. But there is no requirement that
a petitioner pursue such actions before claiming
deadlock. “Delaware law does not require a member
to plead she made performative proposals she knew
would be dead-on-arrival as a predicate to seeking

judicial dissolution.” 100  Gibson tried in vain to
communicate with Konick both before and during this
litigation. He repeatedly (even cruelly) rebuffed her
and denied her access to the Property.

100 Seokoh, 2021 WL 1197593, at *11.

Although Konick is the Company's manager, its two
members are hopelessly deadlocked. The very fact
of this lawsuit evidences Gibson's desire to dissolve

the Company and recover her investment. 101  Konick

wishes to retain the Property through the Company. 102

The end of Gibson and Konick's romantic relationship
has left them unable to amicably communicate for
the past two years, let alone reach consensus on
matters requiring 2/3 or unanimous member approval.
Given the mutual hostility expressed at trial, I see no
potential for them to resolve their differences in a way

that provides a path forward. 103  Gibson has proven
deadlock.

101 Pl.’s Post-trial Br. (Dkt. 126) 19.

102 See Def.’s Post-trial Br. 29.

103
See Haley v. Talcott, 864 A.2d 86, 96
(Del. Ch. 2004) (finding that the parties were
at an impasse based on evidence including
that they had “not interacted since their
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falling out” a year before and their “open
hostility” toward one another).

2. No Deadlock Breaking Mechanism

*7  The LLC Agreement lacks a viable means for
breaking the deadlock. Konick insists that Section
7.1.2 is an “anti-deadlock provision” because it permits

the members to agree on dissolution. 104  That is
illogical. Section 7.1.2's requirement that dissolution
have unanimous member consent is the very reason the
present deadlock on dissolution exists. In fact, Konick
himself views the provision as leaving Gibson “stuck

in the deal.” 105

104 Def.’s Post-trial Br. 33; Konick Tr. 193-94.

105 Konick Tr. 255 (“I said she is stuck because
the operating agreement says it can't be sold
unless its unanimous. So, in my view, she
was stuck in the deal.”); see also id. at
187-88.

Sections 6.1 and 6.2 of the LLC Agreement outline
how Gibson could exit her investment in the Company.
But these exit mechanisms are insufficient alternatives
to dissolution. Section 6.1 of the LLC Agreement
prevents Gibson from effectively transferring her
shares to anyone other than Konick, who has declined

to purchase them. 106  And Section 6.2 prevents
her from receiving the fair market value of her
membership interests if she voluntarily withdraws

from the LLC. 107  Konick acknowledges that the

exit provisions are “onerous.” 108  Proceeding under
Sections 6.1 and 6.2 would not permit Gibson “a fair
opportunity” to “exit and receive the fair market value

of her interest.” 109

106 LLC Agreement § 6.1; see Konick Tr. 255.
During trial, Konick asked that I give the
parties time to decide whether one is able
to buy the other's interest in the Company.
Konick Tr. 252. As I remarked at the close
of trial, he has had ample time. Id. at 292.
The case has not resolved in the more than
20 months since it was filed.

107 LLC Agreement § 6.2.

108 Konick Tr. 188.

109
Haley, 864 A.2d at 96; see also In re

Dissolution of T&S Hardwoods KD, LLC,
2023 WL 334674, at *7 (Del. Ch. Jan.
20, 2023) (explaining that a viable exit
mechanism is one that is “equitable in its
operation”).

Konick argues otherwise based on the text in Section
6.1 stating that each member acknowledges “the
reasonableness of these restrictions in view of the
purposes of the Company and the relationship of the

Members.” 110  That provision carries little weight.
The parties’ purpose of enjoying the home over
the long-term is frustrated and their relationship is
irreconcilably damaged. Gibson and Konick can no
longer negotiate a separation of Gibson's membership

in a reasonable way. 111  Gibson's only viable path
to exit the Company and recover her investment is

through judicial dissolution. 112

110 LLC Agreement § 6.1; see Def.’s Post-trial
Br. 8-9.

111 See Seokoh, 2021 WL 1197593, at *15.

112 Although it is hypothetically possible for
Konick to purchase Gibson's membership
interests, he has refused to do so. See Konick
Tr. 255; supra not 105 and accompanying
text.

3. Frustration of Purpose

The LLC Agreement defines the Company's purpose
as “to purchase, acquire, buy, sell, own, trade in, hold,
develop, lease, manage, and otherwise deal in real
property in Sussex County, Delaware ... and do any
and all things necessary, convenient, or incidental to

that purpose.” 113  The Company has no operations.
The Property is and has always been the Company's

sole asset. 114  The Property has never been rented out

or otherwise generated income. 115  The parties have
also not contemplated buying other properties through
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the Company. 116  Their intention was to improve the

property for personal enjoyment. 117

113 LLC Agreement § 2.3.

114 PTO ¶ 13.

115 Id. ¶ 5.

116 Id. ¶ 6.

117 E.g., Gibson Tr. 12; Konick Tr. 202.

*8  Konick has retained the use of the Property.

But he has blocked Gibson from accessing it. 118

Meanwhile, she has ongoing financial obligations
through the Loan. Given the deterioration of her ties
to Konick, she is unwilling to continue to cover costs
and maintenance associated with the Property. Konick,
too, has expressed concerns about his ability to afford

the Property and its upkeep. 119  The Company's ability
to procure a new loan of $10,000 or more without
unanimous member consent further hamstrings its

viability. 120

118 See Konick Tr. 288-89.

119 Id. at 171.

120 See LLC Agreement § 5.1(f).

Although it may be feasible for the Company to
continue holding the Property, that would hardly fulfill
its intended purpose. The present situation benefits
only Konick. Gibson has been deprived of the upside
while she continues to pay costs, with no guarantee
of recovering them. The parties’ intended purpose
of using the Property for pleasure and long-term

investment has been meaningfully frustrated. 121

121 Although Konick contends that as the
Company's manager he has authority to
determine who can use and access the
Property, this purported authority is not
found in the LLC Agreement. See Konick
Tr. 287.

* * *

The parties’ deadlock, the lack of a deadlock-
breaking provision or viable exit mechanism in
the LLC Agreement, and the frustration of the
Company's purpose demonstrate that it is not
reasonably practicable for the Company's business
to continue. Dissolution under Section 18-802 is
warranted. Judgment on Count I is in Gibson's favor.

B. Relative Ownership Interests and
Reimbursement

Gibson seeks a declaration that she remains a
50% member of the Company. Konick disagrees,
citing to the parties’ capital contributions, out of
pocket expenses, and his provision of services to
the Company. The parties’ respective membership
interests must be adjusted based on their capital
contributions at the time of trial. They will be entitled
to recover certain out of pocket expenses used to
improve the Property. But Konick is not entitled to
recover for his services.

1. Ownership Percentages

Section 2.7 of the LLC Agreement provides that
the “Percentages” owned by Konick and Gibson

are 50% of the Company's total interests. 122  Those
“Percentages” are also reflected Exhibit A to the
LLC Agreement. Exhibit A states that the ownership

“Percentage” of Gibson and Konick are 50%. 123

122 LLC Agreement § 2.7.

123 Id. at Ex. A.

The term “Percentage” is defined in the LLC
Agreement as “the percentage set forth after the
Member's name on Exhibit A, as amended from
time to time based on each Member's capital

contributions.” 124  The members’ initial capital
contributions were $100,000 each, supporting the 50%
allocation of membership interests in Exhibit A to

the LLC Agreement as drafted. 125  Section 3.2 states
that no further capital contributions were required,
“[e]xcept for funds necessary to discharge the [Note]”

of $300,000. 126
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124 Id. § 1.

125 Id. at Ex. A; see id. § 3.1 (discussing the
initial capital contributions).

126 Id. § 3.2.

Gibson argues that the parties’ interests remain
50/50 irrespective of their additional capital

contributions. 127  She reads the word “amended” in
the definition of “Percentages” to require that Exhibit
A to the LLC Agreement be formally amended under
Section 9.3 for the parties’ initial interests to change.
I disagree. “Amended” is not a defined term. It means

“to change or modify.” 128  To require the members
to unanimously consent to a formal amendment to
Exhibit A to adjust their respective ownership stakes

would be commercially unreasonable. 129  If that were
required, either party could block the other from
adjusting his or her stake, regardless of their relative
capital contributions.

127 Pl.’s Post-trial Br. 18-19.

128 Amended, Merriam-Webster, https://
www.merriam-webster.com/dictionary/
amended (last visited July 6, 2024); see
Lorillard Tobacco Co. v. Am. Legacy
Found., 903 A.2d 728, 738 (Del. 2006)
(“Under well-settled case law, Delaware
courts look to dictionaries for assistance
in determining the plain meaning of terms
which are not defined in a contract.”).

129
See Manti Hldgs., LLC v. Authentix
Acquisition Co., 261 A.3d 1199, 1211
(Del. 2021) (“[I]nterpretations that are
commercially unreasonable or that produce
absurd results must be rejected.”).

*9  The definition of “Percentages” unambiguously
reflects the parties’ intention that their ownership
interests correspond to their capital contributions.
Exhibit A can be changed at any time to reflect those
interests. Because capital contributions toward the
Note were required by Section 3.2, the parties’ interests
should fairly match their payments toward the Note
and successor Loan.

Konick made all payments on the Note—14 monthly

payments of $2,333.76 each totaling $32,672.54. 130

Konick also made a $25,000 “curtailment payment”
and paid an additional $7,364.24 at closing to pay

off of the Note. 131  The balance of the Note was
paid through the Loan. As of the trial, Gibson and
Konick have made equal payments on the Loan of

$2,070.30, totaling $45,546.60 ($22,773.30 each). 132

These payments are appropriately credited towards the
parties’ capital contributions.

130 PTO ¶ 8; see JX 26; Konick Tr. 123.

131 JX 26; PTO ¶ 8.

132 See JX 26; JX 35; PTO ¶ 11.

Konick has made capital contributions of $188,109.18,
corresponding to a 60.51% interest. Gibson has made
capital contributions of $122,773.30, corresponding to
a 39.49% interest. Declaratory relief will be issued to
this effect for Count II.

2. Reimbursement of Out of Pocket Expenses

At trial, the parties presented extensive evidence of
their expenditures toward improving the Property.
Konick contends that they should be counted as capital
contributions. Gibson, however, insists that they are
reimbursable out of pocket expenses rather than capital
contributions.

A capital contribution is funds or assets invested

into the business itself. 133  The LLC Agreement
defines “Capital Contribution” as “the total amount
of cash and the fair market value of any other assets
contributed or deemed contributed under the [Internal

Revenue Code].” 134  The $100,000 payments to
acquire the Property—the focal point of the business
—and pay the Note and Loan on the Property are
considered “Additional Capital Contributions” under

Section 3.2. 135  Expenses, on the other hand, are costs

incurred from operating the business. 136  Funds used
for materials, supplies, and contractors to improve the
Property are fairly viewed as expenses. The costs at

issue fall into the latter category. 137

What's New with LLCs 2025? - 27

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009597689&pubNum=0000162&originatingDoc=I668afd603fda11ef8b40d81fe5ef1093&refType=RP&fi=co_pp_sp_162_738&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_738 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009597689&pubNum=0000162&originatingDoc=I668afd603fda11ef8b40d81fe5ef1093&refType=RP&fi=co_pp_sp_162_738&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_162_738 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I747208a0159a11ec8aabc101dd28eb2c&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=7a3d0b2c066e45669ad0e4c5866bfe00&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054491857&pubNum=0007691&originatingDoc=I668afd603fda11ef8b40d81fe5ef1093&refType=RP&fi=co_pp_sp_7691_1211&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7691_1211 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054491857&pubNum=0007691&originatingDoc=I668afd603fda11ef8b40d81fe5ef1093&refType=RP&fi=co_pp_sp_7691_1211&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7691_1211 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054491857&pubNum=0007691&originatingDoc=I668afd603fda11ef8b40d81fe5ef1093&refType=RP&fi=co_pp_sp_7691_1211&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7691_1211 


Gibson v. Konick, Not Reported in Atl. Rptr. (2024)

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 11

133 See Capital Contribution, Black's Law
Dictionary (12th ed. 2024) (defining
“capital contribution” as “[c]ash, property,
or services contributed by partners to a
partnership”).

134 LLC Agreement § 1.

135 Id. § 3.2.

136 See Expense, Black's Law Dictionary (12th
ed. 2024) (defining “expense” as “[a]n
expenditure of money, time, labor, or
resources to accomplish a result”).

137 See JX 26 (summarizing expenses and
attaching receipts); see JX 31; JX 33.

Section 5.8 of the LLC Agreement states that “upon
substantiation of the amount and purpose thereof,
the Members shall be entitled to reimbursement for
expenses reasonably incurred in connection with the

business of the Company.” 138  The record includes
a spreadsheet detailing each member's expenses
toward the remodeling and construction work at the

Property. 139  This spreadsheet states that Konick's
expenses total $260,814.08 and that Gibson's expenses

total $197,120.42. 140  But these expenses include the
payments on the Note, the curtailment payment, and
payments on the Loan.

138 LLC Agreement § 5.8.

139 JX 26.

140 Id.

To the extent that the expenses are not included
in the capital contributions discussed above, are
substantiated, and were “reasonably incurred in
connection with” the Company's business, they
are recoverable under Section 5.8 of the LLC

Agreement. 141  Certain expenses, though, are a
stretch. For example, Gibson seeks reimbursement for
the purchase of televisions and furniture, for Konick's
cell phone, for cable television, and for a gas station

gift card she purchased for Konick. 142  These seem
to be living expenses, rather than business expenses
toward renovating or improving the Property. Other
expenses for which reimbursement is sought lack

substantiation. 143  As discussed below, a liquidating
trustee will assess the expenses consistent with this
guidance.

141 The LLC Agreement requires
reimbursement of expenses to creditors
and acknowledges that Section 7.2
acknowledges that the members can be
creditors. Pl.’s Post-trial Br. 24. Gibson
invokes this provision regarding the same
expenses for which the parties seek
reimbursement under Section 5.8. See
LLC Agreement §§ 5.8, 7.2. Because the
expenses are reimbursable under Section
5.8, I need not address Section 7.2.

142 See JX 33.

143 See JX 31.

3. Compensation for Services

*10  Konick also seeks to be paid for the “sweat
equity” he contributed to the Company, relying on

unjust enrichment and quantum meruit theories. 144

He asks to be compensated for legal services at a rate

of $250 per hour totaling $9,950. 145  He also demands
compensation for “design, construction, labor, and
supervision” services at a rate of $75 per hour for a

total of $61,690. 146

144 Def.’s Post-trial Br. 38-42. These
theories were improperly raised as
affirmative defenses rather than compulsory
counterclaims. Dkt. 18. Gibson opted not to
challenge them on that basis. See Dkt. 113.
They fail in any event.

145 JX 23.

146 JX 24.

Konick insists that Gibson would be unjustly enriched
if the Company were to be dissolved since the value
of the Property has increased from $550,000 in 2020
to over $1 million in value due (in part) to his

efforts. 147  Similarly, he claims entitlement to payment

“on a quantum meruit” basis. 148  But Konick is
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constrained by the very terms of the LLC Agreement

he drafted. 149  Delaware courts have repeatedly held
that there can be no recovery on unjust enrichment or
quantum meruit grounds when a contract governs the

parties’ relationship. 150

147 Gibson Tr. 138-39; see Def.’s Post-trial Br.
38-39.

148 Def.’s Post-trial Br. 41.

149 There is another problem with Konick's
request for “legal services” payments: he
is not barred in Delaware. His testimony
prompts one to question whether his services
constituted the unauthorized practice of law
in Delaware. See, e.g., Konick Tr. 205-06
(“I was doing legal work to facilitate the
implementation of the sale agreement for the
[Delaware] entity that I was supposed to get.
So that may or may not be some technical
violation[.]”). Seeking compensation for
these services heightens this concern.

150 See, e.g., Poppiti v. Conaty, 2013 WL
1821621, at *4 (Del. Ch. May 1, 2013)
(“[Q]uantum meruit is a quasi-contractual
principal that only operates in the absence of

an express agreement.”); Kuroda v. SPJS
Hldgs., L.L.C., 971 A.2d 872, 891 (Del.
Ch. 2009) (“A claim for unjust enrichment
is not available if there is a contract that
governs the relationship between parties
that gives rise to the unjust enrichment

claim.”); S'holder Representative Servs.
LLC v. RSI Holdco, LLC, 2019 WL
2207452, at *1 (Del. Ch. May 22, 2019)
(“[A]n unjust enrichment claim cannot
lie when a contract governs the parties’

relationship[.]”); Wood v. Coastal States
Gas Corp., 401 A.2d 932, 942 (Del. 1979)
(“Because the contract is the measure
of [the movant's] right, there can be no
recovery under an unjust enrichment theory
independent of it.”). Konick acknowledges
this reality. See Def.’s Post-trial Br. 41 n.18
(“It is well established that the Court will not
consider a quantum meruit claim against an

owner when a party has a contractual avenue
for recovery.”).

Section 5.8 of the LLC Agreement states that “[u]nless
approved by the members, no member shall be
entitled to compensation for services performed by

the Company.” 151  Konick argues that this provision
is no bar to compensation because these services

“were not performed ‘by the Company.’ ” 152  But as
Lord Chancellor Thurlow of England once observed,
a business entity “has no soul to be damned, and no

body to be kicked.” 153  An LLC lacks arms to put up
drywall or hands to draft legal agreements. The only
reasonable reading of Section 5.8 is that a member's
services provided “to” or “for the Company” are not
compensable. Accordingly, Konick is not entitled to
recover for personal or renovation-related services.

151 LLC Agreement § 5.8.

152 Def.’s Post-trial Br. 38.

153 Mervyn King, Public Policy and the
Corporation 1 (1977).

4. Advancement or Indemnification

*11  Gibson also seeks a declaration that Konick is not
entitled to use Company funds to reimburse his legal

fees and expenses in this litigation. 154  It is unclear
whether she continues to press this claim after trial.
That may be because the parties stipulated that the LLC
Agreement “does not provide for indemnification or
advancement of the managing member's expenses or

attorneys’ fees.” 155

154 See Compl. ¶ 61; Pl.’s Opening Pre-trial Br.
(Dkt. 96) 24-25.

155 PTO ¶ 18; see 6 Del. C. § 18-108.

I decline to issue declaratory relief on this aspect
of Count II. The parties’ post-trial briefing is silent
on the subject and there is agreement on the
absence of a contractual right to indemnification
or advancement. Konick has also not sought
advancement or indemnification, leaving the issue
unripe. To resolve it now would amount to an advisory
opinion. If Konick later pursues advancement or
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indemnification out of the Company's funds, Gibson is
not barred from raising the issue anew.

C. Appointment of a Liquidating Trustee
The parties’ post-trial briefs discuss potential plans of

dissolution. 156  They have tentatively agreed on a local
realtor to list and market the Property and that the first

priority after a sale is to pay off the Loan. 157  They
insist that there is no need for the court to appoint a
liquidating trustee.

156 Pl.’s Post-trial Br. 29-33; Def.’s Post-trial Br.
46-47.

157 Pl.’s Post-trial Br. 32; Def.’s Post-trial Br.
46.

There are, however, many issues left to be resolved
in selling the Property and winding up the Company's
affairs. Konick and Gibson's deadlock leaves them
unable to direct this process. To limit any dysfunction,
they ask that I determine the fair market value of
the Property and set a threshold price above which
the parties must accept an offer. They also ask
that I oversee the disbursement of proceeds and
assess whether individual out of pocket expense are

reimbursable. 158

158 See Pl.’s Post-trial Br. 29-33; Def.’s Post-
trial Br. 46.

These issues fall at the outermost bounds of my
purview—if not beyond. The trial record leaves me
with no confidence that the parties can cooperate on
how the winding up should proceed. And I am ill-
suited to break up disagreements over the sale of a
Fenwick Island beach house. Although Gibson did not
seek the appointment of a liquidating trustee under
Section 18-803, I believe it is prudent to appoint one

pursuant to this court's equitable powers. 159  The court
appoints Seth L. Thompson, Esquire to serve in this
capacity.

159 See Spellman v. Katz, 2009 WL 418302, at
*4 n.28 (Del. Ch. Feb. 6, 2009) (“Although
the Court relies upon 6 Del. C. § 18-803(a)

to appoint a liquidating trustee, the same
authority may well be found in the Court's
traditional equitable powers.”); see also

Vila v. BVWebTies LLC, 2010 WL
3866098, at *13 (Del. Ch. Oct. 1, 2010)
(appointing a liquidating trustee “with the
broadest possible fiduciary powers to wrap
up its affairs”); 6 Del. C. § 18-803 (“[T]he
Court of Chancery, upon cause shown, may
wind up the limited liability company's
affairs upon application of any member ...
and in connection therewith, may appoint a
liquidating trustee.”).

As liquidating trustee, Mr. Thompson will be tasked
with overseeing the sale of the Property. With notice
to and in consultation with the parties, he will make
a recommendation to the court on how to dissolve
the Company, dispose of its assets, and resolve its
affairs. This proposal will include the allocation of
sale proceeds among the members relative to their
ownership interests and the reimbursement of out of
pocket expenses, consistent with this decision and the
LLC Agreement.

*12  Mr. Thompson is asked to prepare a proposed
order of appointment and to attempt to attain the
parties’ assent to that order. The order should
reflect that Mr. Thompson has the broadest authority
contemplated by the LLC Act.

III. CONCLUSION
For the reasons set forth above, judicial dissolution of
the Company is warranted under 6 Del. C. § 18-802.
23 West Bayard Street, LLC will be dissolved. As for
the declaratory relief sought in Count II, Gibson is
a 39.49% member of the Company and Konick is a
60.51% member of the Company. Seth L. Thompson,
Esquire will serve as liquidating trustee. Within 14
days, and after notice to the parties, Mr. Thompson
is asked to file a proposed order implementing this
decision and outlining the scope of his appointment.

All Citations

Not Reported in Atl. Rptr., 2024 WL 3370927

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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321 A.3d 559
Court of Chancery of Delaware.

Steven GURNEY-GOLDMAN, as Executor

of the Estate of Allan H. Goldman,

and Amy Goldman Fowler, Plaintiffs,

v.

Jane H. GOLDMAN, Defendant,

and

SG Windsor, LLC, a Delaware Limited

Liability Company, Nominal Party.

C.A. No. 2023-1124-JTL
|

Date Submitted: July 9, 2024
|

Date Decided: July 12, 2024

Synopsis
Background: Executor for estate of member of limited
liability company (LLC), which member was one of
two members that handled LLC's daily governance
on behalf of LLC's four sibling members, and non-
governing member brought action against remaining
governing member and LLC, seeking injunctive relief
and declarations concerning LLCs governing structure
and extent of executor's ability to exercise deceased
member's governance rights. A trial was held.

Holdings: The Court of Chancery, J. Travis Laster,
Vice Chancellor, held that:

[1] LLC was member-managed LLC governed by LLC
agreement consisting of default provisions of LLC Act,
rather than any implied agreement;

[2] estate was assignee of membership interest, rather
than LLC member;

[3] as matter of apparent first impression, because
handling an estate requires administering its assets
before the ultimate settlement of the estate's affairs, an
executor of the estate of a deceased member of an LLC
must have the ability to do both under the Act;

[4] as matter of apparent first impression, Act
provision empowering personal representatives to

exercise membership rights authorizes a personal
representative to exercise the full governance rights of
that member for a proper purpose, at the expense of the
pick-your-partner principle;

[5] as a matter of apparent first impression, an
executor for estate of deceased member of LLC must
subjectively believe that his exercise of governance
rights serves a proper purpose under Act, and his belief
must be rational;

[6] executor and non-governing member were not
barred, under acquiescence, ratification, estoppel,
laches, consent, or waiver, from challenging
governing-member's status as LLC's official manager;
and

[7] injunction was not warranted to prevent governing
member from taking action unilaterally on behalf of
LLC.

Ordered accordingly.

Procedural Posture(s): Judgment.

West Headnotes (49)

[1] Corporations and Business
Organizations Organizing
documents;  operating agreement

Limited liability company (LLC), whose
members were four siblings and which
had its daily activities handled by only two
of those siblings, was member-managed
LLC governed by LLC agreement
consisting of default provisions of LLC
Act, rather than any implied agreement;
LLC had no written LLC agreement,
siblings that dealt with daily LLC
activities were colloquial managers rather
than “managers” as defined in Act,
all members were consulted for major
decisions, draft operating agreement
that would have made LLC manager-
managed was never signed, siblings could
not recall any discussion or agreement
about making LLC manager-managed,
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and inconsistent management structures
among siblings' other related entities did
not suggest manager-managed structure. 6
Del. Code §§ 18-101(9), (12), 18-402.

More cases on this issue

[2] Corporations and Business
Organizations Organizing
documents;  operating agreement

To create a manager-managed structure
for an limited liability company (LLC),
the LLC agreement must expressly vest
authority in one or more managers. 6 Del.
Code § 18-402.

[3] Contracts Implied agreements

An implied agreement is one inferred
from the conduct of the parties, though not
expressed in words.

[4] Contracts Implied agreements

Just as assent may be manifested by
words, so intention to make a promise
may be manifested in language or by
implication from other circumstances.

[5] Contracts Necessity of assent

Like any other contract an implied
agreement requires a meeting of minds.

[6] Contracts Implied agreements

To prove an implied agreement, a court
must be able to infer as a fact, from
conduct of the parties showing, in light of
the surrounding circumstances, their tacit
understanding.

[7] Contracts Implied agreements

The failure to object to provided services
may be treated as acceptance necessary
for implied contract.

[8] Evidence Party asserting or denying
existence of facts

The burden of proof typically falls on
the party asserting the existence of a
particular fact.

[9] Corporations and Business
Organizations Directors, Officers,
and Agents;  Non-Member Managers

Under the Limited Liability Company
Act, “manager” is a term of art. 6 Del.
Code § 18-101(12).

[10] Corporations and Business
Organizations Directors, Officers,
and Agents;  Non-Member Managers

Outside the world of limited liability
companies (LLC), the term “manager”
refers colloquially to the person running
things; restaurants, bank branches, big
box stores, and ranches all have managers,
but that does not mean those managers
are LLC Act managers. 6 Del. Code §
18-101(12).

[11] Corporations and Business
Organizations Management of
company affairs in general

Being a member-manager limited liability
company (LLC) does not mean that
the member-managers have to do all
the work; a colloquial manager can run
the business, with the member-managers
making the big decisions.

[12] Corporations and Business
Organizations Transfer, pledge, or
assignment of interest

The assignee of a membership interest in
an limited liability company (LLC) does
not receive any of the governance rights
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associated with the interest under the LLC
Act. 6 Del. Code § 18-702.

[13] Corporations and Business
Organizations Transfer, pledge, or
assignment of interest

The policy that underlies the provision
of the Limited Liability Company
Act providing that an assignee of a
membership interest is not entitled to
exercise the powers of a member is
that it is far more tolerable to have
to suffer a new passive co-investor
one did not choose than to endure a
new co-manager without consent; this
consideration is often called the “pick-
your-partner principle.” 6 Del. Code §
18-702(b)(3).

[14] Corporations and Business
Organizations Transfer, pledge, or
assignment of interest

Until an assignee of a membership interest
in an limited liability company (LLC)
follows one of the two statutorily listed
paths in the LLC Act to become a member,
the assignee remains an assignee. 6 Del.
Code § 18-704(a).

[15] Corporations and Business
Organizations Transfer, pledge, or
assignment of interest

Corporations and Business
Organizations Dissociation; 
 withdrawal

Estate of deceased member of limited
liability company (LLC), which member
was one of four sibling members who
became members upon death of their
sole-member mother, did not follow LLC
Act paths to gain membership, and
thus, estate was assignee of membership
interest, rather than LLC member; estate
received only assignee rights under
Act, living siblings did not approve

estate's membership, there was no way
to determine how siblings became
members to suggest implied agreement
for automatic estate membership, siblings'
agreement equalizing maternal gifts and
bequests did not obligate membership of
estate, and inconsistent practices among
siblings' other related entities did not
suggest automatic estate membership.
6 Del. Code §§ 18-101(13), 18-702,
18-1704(a).

More cases on this issue

[16] Corporations and Business
Organizations Transfer, pledge, or
assignment of interest

Corporations and Business
Organizations Dissociation; 
 withdrawal

Executors and
Administrators Personal property
in general

Like other personal property, the
membership interest of a deceased
member of a limited liability company
(LLC) transfers by operation of law to the
deceased member's estate. 6 Del. Code §
18-701.

[17] Corporations and Business
Organizations Dissociation; 
 withdrawal

Executors and
Administrators Exempt property

A limited liability company (LLC)
membership interest is not exempt
property that does not constitute an asset
of a deceased member's estate and vests in
a surviving spouse or minor child at the
date of death of the member. 6 Del. Code
§ 18-701.

[18] Statutes Plain language;  plain,
ordinary, common, or literal meaning
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An unambiguous statute precludes the
need for judicial interpretation, and the
plain meaning of the statutory language
controls.

[19] Statutes What constitutes
ambiguity;  how determined

Statutes Relation to plain, literal, or
clear meaning;  ambiguity

A statute is ambiguous if it is reasonably
susceptible of different conclusions or
interpretations or if a literal reading of
the statute would lead to an unreasonable
or absurd result not contemplated by the
legislature.

[20] Statutes What constitutes
ambiguity;  how determined

The fact that the parties disagree about
the meaning of a statute does not create
ambiguity.

[21] Corporations and Business
Organizations Continuance of
Corporation for Purpose of Winding up

If necessary, a court can extend the
winding-up process for a corporation
terminating its legal existence for the
purposes of prosecuting and defending
suits by or against it and gradually settling
and closing its business. 8 Del. Code §
278.

1 Case that cites this headnote

[22] Corporations and Business
Organizations Effect of Dissolution
in General

Corporations and Business
Organizations Continuance of
Corporation for Purpose of Winding up

At the end of the winding-up period
when a corporation is terminating its legal
existence, the corporation's existence

terminates; termination means what it
says: the end of the corporation's separate
legal existence, and after termination, the
corporation has no power to conduct its
affairs. 8 Del. Code § 278.

1 Case that cites this headnote

[23] Corporations and Business
Organizations Operation and Effect

Cancellation of a limited liability
company (LLC) is termination for a
corporation, and it means just that. 6 Del.
Code § 18-203; 8 Del. Code § 278.

[24] Executors and
Administrators Nature of the trust

Executors and
Administrators Authority and duty
in general

An administrator is the personal
representative of his intestate, and,
by virtue of his appointment and
qualification, is invested with the legal
ownership of all the goods and chattels,
rights and credits which belonged to the
deceased at the time of his death.

[25] Executors and
Administrators Authority and duty
in general

Executors and
Administrators Authority and duty
to make in general

An estate administrator's first duty, after
completing an inventory of the personal
property, is to collect outstanding debts
due to the estate, sell the movable property
when necessary, pay the debts due from
the estate and distribute the surplus, if
any, according to law; for these ends he
acquires a property in all the assets of the
estate, and is the owner of them from the
time of the intestate's death until a final
settlement is made.
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[26] Executors and
Administrators Continuance of
Decedent's Business

Executors and
Administrators Provisions of will

Whether an executor can manage or
operate a decedent's business depends on
the powers granted to the executor, either
by statute or under the decedent's will.

[27] Executors and
Administrators Continuance of
Decedent's Business

Unless a decedent gives his executor
different powers, the executor can only
continue the decedent's business for a
limited time for the purpose of selling
it as a going concern, winding up its
operations and converting it to cash, or
transferring the business in accordance
with the decedent's wishes.

[28] Corporations and Business
Organizations Dissociation; 
 withdrawal

Executors and
Administrators Continuance of
Decedent's Business

Because handling an estate requires
administering its assets before the
ultimate settlement of the estate's affairs,
an executor of the estate of a deceased
member of a limited liability company
(LLC) must have the ability to do both
under the LLC Act. 6 Del. Code § 18-705.

[29] Corporations and Business
Organizations In general;  nature
and status

Corporations and Business
Organizations Liability for acts and
debts of company

A limited liability company (LLC) is
primarily a creature of contract; the
adverb “primarily” is important and
should not be overlooked because there
are core attributes of the LLC that are not
contractual and which only the sovereign
can authorize, such as its separate legal
existence, potentially perpetual life, and
limited liability for its members.

[30] Corporations and Business
Organizations Organizing
documents;  operating agreement

A limited liability company (LLC)
agreement cannot be an exclusively
private contract among its members
precisely because the LLC has powers that
only the State of Delaware can confer.

[31] Corporations and Business
Organizations Dissociation; 
 withdrawal

Executors and
Administrators Continuance of
Decedent's Business

The rights that an executor of the estate
of a deceased limited liability company
(LLC) member can exercise can vary
based on what the law of the probate
jurisdiction provides or what the decedent
authorizes the executor to do, but the
member rights that the executor can
potentially exercise can vary as well. 6
Del. Code § 18-705.

[32] Corporations and Business
Organizations Organizing
documents;  operating agreement

Using the contractual freedom that
the Limited Liability Company (LLC)
Act bestows, the drafters of an LLC
agreement can create an LLC with
bespoke governance features or design an
LLC that mimics the governance features
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of another familiar type of entity. 6 Del.
Code § 18-101 et seq.

[33] Corporations and Business
Organizations Transfer, pledge, or
assignment of interest

The pick-your-partner principle, which
prevents an assignee of a membership
interest in a limited liability company
(LLC) from automatically being able to
exercise the full powers of a member
without further action, is an important
default rule in LLC law, but it is not
mandatory. 6 Del. Code § 18-702(b)(3).

[34] Corporations and Business
Organizations Transfer, pledge, or
assignment of interest

Corporations and Business
Organizations Who are members,
owners, and shareholders;  admission
and eligibility

Parties can contract around the pick-
your-partner principle, which prevents
an assignee of a membership interest
in a limited liability company (LLC)
from automatically being able to exercise
the full powers of a member without
further action, in an LLC Agreement by
providing for the automatic admission of
assignees as members; they can also craft
other mechanisms that are less onerous
than the requirement of a unanimous vote
by the other members. 6 Del. Code §
18-702(b)(3).

[35] Statutes History of statute

Statutes Earlier and later statutes

The legal history of a statute, including
prior statutes on the same subject,
is a valuable guide for determining
what object an act is supposed to
achieve because frequently legislative
enactments are not accompanied by a
contemporaneous commentary.

[36] Corporations and Business
Organizations Transfer, pledge, or
assignment of interest

Corporations and Business
Organizations In general;  rights
and liabilities

Corporations and Business
Organizations Dissociation; 
 withdrawal

Executors and
Administrators Continuance of
Decedent's Business

Mental Health Authority, duties,
and liability of guardians in general

The provision of the Limited Liability
Company (LLC) Act empowering
personal representatives to exercise the
membership rights of LLC members
who have died or been adjudicated
incompetent authorizes a personal
representative to exercise the full
governance rights of that member for a
proper purpose, at the expense of the pick-
your-partner principle, which prevents an
assignee of a membership interest in an
LLC from automatically being able to
exercise the full powers of a member
without further action. 6 Del. Code §§
18-702(b)(3), 18-705.

[37] Corporations and Business
Organizations Fiduciary Duties as
to Management of Corporate Affairs in
General

Corporate fiduciaries must exercise their
powers for a proper purpose, namely the
best interests of the beneficiary.

[38] Corporations and Business
Organizations Fiduciary Duties as
to Management of Corporate Affairs in
General
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Corporations and Business
Organizations Good faith

A corporate fiduciary must both identify
how the fiduciary act benefits the
beneficiary and pursue that purpose in
subjective good faith.

[39] Corporations and Business
Organizations Dissociation; 
 withdrawal

Executors and
Administrators Continuance of
Decedent's Business

Executor for estate of deceased member
of limited liability company (LLC) must
subjectively believe that his exercise of
governance rights serves a proper purpose
under LLC Act, and his belief must be
rational. 6 Del. Code § 18-705.

[40] Declaratory
Judgment Corporations

Executor for estate of member of limited
liability company (LLC), which member
was one of two members that handled
LLC's daily governance on behalf of
LLC's four sibling members, and non-
governing member did not acquiesce to
remaining governing member's status as
LLC's official manager, as would have
prevented executor and non-governing
member from challenging governing
member's status in declaratory judgment
action, even though there was long-
standing status quo with respect to LLC
governance, since governing-members
were colloquial managers rather than
LLC Act managers, dispute over LLC's
governing structure did not arise until
executor attempted to exercise deceased
member's governance rights, and such
dispute led to prompt filing of action. 6
Del. Code § 18-101(12).

More cases on this issue

[41] Declaratory
Judgment Corporations

Executor for estate of member of
limited liability company (LLC), which
member was one of two members that
handled LLC's daily governance on behalf
of LLC's four sibling members, and
non-governing member did not ratify
remaining governing member's status as
LLC's official manager, as would have
prevented executor and non-governing
member from challenging governing
member's status in declaratory judgment
action, even though there was long-
standing status quo with respect to LLC
governance, since governing-members
were colloquial managers rather than
LLC Act managers, dispute over LLC's
governing structure did not arise until
executor attempted to exercise deceased
member's governance rights, and such
dispute led to prompt filing of action. 6
Del. Code § 18-101(12).

More cases on this issue

[42] Declaratory
Judgment Corporations

Executor for estate of member of
limited liability company (LLC), which
member was one of two members that
handled LLC's daily governance on
behalf of LLC's four sibling members,
and non-governing member were not
estopped from challenging remaining
governing member's status as LLC's
official manager, in declaratory judgment
action by executor and non-governing
member, even though there was long-
standing status quo with respect to LLC
governance, since governing-members
were colloquial managers rather than
LLC Act managers, dispute over LLC's
governing structure did not arise until
executor attempted to exercise deceased
member's governance rights, such dispute
led to prompt filing of action, and there
was no representation that governing-
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member would be LLC Act manager. 6
Del. Code § 18-101(12).

More cases on this issue

[43] Declaratory Judgment Limitations
and laches

Doctrine of laches did not bar executor
for estate of member of limited liability
company (LLC), which member was one
of two members that handled LLC's
daily governance on behalf of LLC's
four sibling members, and non-governing
member from challenging remaining
governing member's status as LLC's
official manager, in declaratory judgment
action by executor and non-governing
member, even though there was long-
standing status quo with respect to LLC
governance, since governing-members
were colloquial managers rather than
LLC Act managers, dispute over LLC's
governing structure did not arise until
executor attempted to exercise deceased
member's governance rights, and such
dispute led to prompt filing of action. 6
Del. Code § 18-101(12).

More cases on this issue

[44] Declaratory
Judgment Corporations

Executor for estate of member of limited
liability company (LLC), which member
was one of two members that handled
LLC's daily governance on behalf of
LLC's four sibling members, and non-
governing member did not consent to
remaining governing member's status as
LLC's official manager, as would have
prevented executor and non-governing
member from challenging governing
member's status in declaratory judgment
action, even though there was long-
standing status quo with respect to LLC
governance, since governing-members
were colloquial managers rather than
LLC Act managers, dispute over LLC's

governing structure did not arise until
executor attempted to exercise deceased
member's governance rights, and such
dispute led to prompt filing of action. 6
Del. Code § 18-101(12).

More cases on this issue

[45] Declaratory
Judgment Corporations

Executor for estate of member of limited
liability company (LLC), which member
was one of two members that handled
LLC's daily governance on behalf of
LLC's four sibling members, and non-
governing member did not waive any right
to contest remaining governing member's
status as LLC's official manager, as
would have prevented executor and
non-governing member from challenging
governing member's status in declaratory
judgment action, even though there was
long-standing status quo with respect
to LLC governance, since governing-
members were colloquial managers rather
than LLC Act managers, dispute over
LLC's governing structure did not arise
until executor attempted to exercise
deceased member's governance rights,
and such dispute led to prompt filing of
action. 6 Del. Code § 18-101(12).

[46] Contracts Implied agreements

Acquiescence, ratification, consent, and
waiver treat a long delay as implied
consent.

[47] Equity Lapse of Time

Estoppel treats a long delay as an implied
representation on which a defendant
relied.

[48] Declaratory Judgment Injunction

Injunction was not warranted to prevent
member of member-managed limited
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liability company (LLC) from taking
action unilaterally on behalf of LLC,
in action by another LLC member and
executor for estate of deceased LLC
member, seeking declaratory judgments
concerning LLC's governing structure and
executor's ability to exercise deceased
member's governance rights, where other
member and executor did not identify any
concrete threatened action by member that
could be enjoined. Del. Ch. Ct. R. 65.

More cases on this issue

[49] Declaratory Judgment Injunction

Injunctive relief is not the natural
consequence of a declaratory judgment.
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POST-TRIAL OPINION

LASTER, V.C.

*566  Four siblings owned equal, 25% shares in a
New York-based real estate empire. From 1987 until
2022, two of the siblings managed the business. The
other two pursued other interests.

Today, literally hundreds of entities play roles in the
empire. One of the entities is a Delaware limited
liability company (“LLC”) that lacks a written LLC
agreement. From 2002 until 2022, the four siblings
each owned a 25% member interest in the LLC.

In 2022, one of the siblings who managed the business
died. His 25% interest passed to his estate. In this
action, his son seeks a declaration that he can exercise
the governance rights associated with his deceased
father's member interest. One of the two siblings who
has not historically been involved in managing the
business supports his efforts. The sibling who currently
oversees the management of the family's real estate
empire opposes their efforts. So does the other sibling
who has not been involved in management.

The parties seek declarations regarding the governance
of the Delaware LLC. This decision holds that (i) the
LLC is member-managed, (ii) the estate does not own
a member interest in the LLC but rather only holds an
assignee interest, and (iii) the executor of the estate can
exercise the member rights associated with the LLC
interest for the purpose of administering and settling
the estate. The court will not issue any injunctive relief.

I. FACTUAL BACKGROUND

The court held a one-day trial where three witnesses
testified live. The parties introduced 234 exhibits,

including six deposition transcripts. 1

1 Citations in the form “[Name] Tr.” refer to
witness testimony from the trial transcript.
Citations in the form “[Name] Dep.” refer
to witness testimony from a deposition
transcript. Citations in the form “JX — at
—” reference trial exhibits.

The plaintiffs bore the burden of proving their claims
by a preponderance of the evidence. The defendant
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bore the burden of proving her affirmative defenses
by a preponderance of the evidence. The court has
evaluated the credibility of witnesses and weighed
the factual record. The record supports the following
findings of fact.

A. The Goldman Family Real Estate Business

From humble beginnings, Sol Goldman 2  built one of
the largest private real estate *567  empires in New
York City. He was a Brooklyn grocer's son who started
buying foreclosed properties in 1933 at age 16. When
he died in 1987, his real estate portfolio encompassed
some thirteen million square feet of commercial and
residential space in Manhattan. His estate was valued
at $1 billion—the largest to enter New York probate.

2 For simplicity, this decision refers to the
Goldman family members and Louisa Little
by their first names without implying
familiarity or intending disrespect.

Sol left behind his spouse, Lillian Goldman. He also
left behind four children: Jane H. Goldman, Diane
Goldman Kemper, Amy Goldman Fowler, and Allan
H. Goldman.

For many years before Sol's death, Jane worked side-
by-side with her father as he managed the family
business. In his will, Sol chose Jane and Allan to serve
as co-executors, along with a third executor whom he
authorized Jane to appoint. Jane selected a longtime
employee, Louisa Little. Amy testified that her father
spoke with her about being a co-executor with Jane,
but she recommended that he select Allan.

After Sol's death, Jane, Allan, and Louisa performed
their duties as co-executors, which put them in the
position of making determinations about how to handle
Sol's many properties. Their service as co-executors
morphed into ongoing roles managing the Goldman
family business.

No one objected to Jane, Allan, and Louisa managing
the business. Amy and Diane were content with the
arrangement and acceded to it. Both pursued other
interests.

B. The Dispute Between The Siblings And Lillian

After Sol's death, disputes arose between the siblings
and Lillian over the distribution of his estate. The
siblings became concerned that if Lillian received
significant assets, she might divide them among her
children unequally. In 1988, the siblings addressed that
issue by executing a one-page agreement in which they
committed “to share equally among us, if we are living
or our descendants if we are not, any gift or bequest
or benefits we may receive from mother, either during

her lifetime, or by her will.” 3

3 JX 2 (the “Sharing Agreement”).

Lillian and the siblings ended up settling their disputes.
Lillian received one-third of Sol's estate, and the
siblings received equal shares of the other two-thirds.

Neither the family dispute nor the settlement had any
meaningful effect on the day-to-day operation of the
business. Jane, Allan, and Louisa were managing the
entire real estate portfolio. After the settlement, Lillian
continued to rely on them to manage her share.

Lillian died in August 2002. In her will, she named the
four siblings as her executors. Twenty-two years later,
Lillian's estate remains open and unsettled.

C. The Legal Structure Of The Goldman Family
Business
Sol ran his real estate empire as a sole proprietorship.
After Sol's death, Jane, Allan, and Louisa turned
to Simpson Thacher & Bartlett LLP, a major New
York law firm, to create the legal structure for their
sprawling intersts.

Simpson Thacher created many entities to hold
individual real estate properties, hold the interests
in those entities, and for other purposes. Today, the
Goldman family business involves literally hundreds
of entities. The entities that hold specific Goldman
properties roll up to three parent *568  entities.
One is Sol Goldman Investments, LLC, which holds
the properties the siblings inherited from Sol. The
others are Lighthouse Properties, LLC and Plaza
Circle LLC, which hold the properties that Lillian
inherited from Sol and that became part of her estate.
For simplicity, this decision calls these entities the
“Property Owners.”
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The entity at the heart of the Goldman empire is Solil
Management LLC, organized on June 11, 2001. Its
name is a portmanteau of the first syllables of Sol
and Lillian. That entity provides property-management
services to the Goldman family's properties. For
simplicity, this decision calls it the “Property
Manager.”

The Property Owners pay fees to the Property Manager
for its services. Those services would be familiar to
anyone who has hired a property manager to manage
real estate, albeit on a grander scale. They consist of
collecting rents, handling maintenance, monitoring the
timing of lease renewals, managing lease renewals, and
similar tasks.

Despite its nominally junior position as a service
provider, the Property Manager is the only Goldman-
affiliated entity with any employees. Technically, the
Property Manager does not make major business
decisions, such as whether to lease a given property
or take on debt; the Property Owners make those
calls. But because the Goldman family owns both
the Property Manager and the Property Owners, the
same people make the decisions irrespective of the
entity through which they act. The record suggests that
the Goldman family has not always observed entity
formalities by maintaining a strict division between the
Property Manager and the Property Owners. Who does
what in what capacity seems fluid.

The Property Manager is a New York LLC. Despite its
significance to the Goldman family business, it does
not have an executed written operating agreement.

The Property Manager's two members are SG Windsor,
LLC, a Delaware LLC, and SG Empire, a New York
LLC. Until 2022, each of the four siblings owned
a 25% member interest in SG Windsor. The same
appears true for SG Empire.

SG Windsor and SG Empire are holding companies.
Neither has any assets or operations other than owning
their member interests in the Property Manager.

Simpson Thacher created SG Windsor in July 2002
by filing a certificate of formation with the Delaware
Secretary of State. The entity's original name was
Mill Neck L.L.C. (“Mill Neck”), and the certificate

identified Lillian as the sole member. For reasons
unknown, the LLC changed its name to SG Windsor on
September 6, 2012. The entity does not have a written
LLC agreement.

After Lillian died in August 2002, Jane, Diane, Amy,
and Allan treated themselves as equal members of
SG Windsor, with each receiving a 25% member
interest. There are no documents establishing the
transfer of interests in SG Windsor to the siblings.
No one remembers how that was accomplished. It just
happened.

As long as Jane, Allan, and Louisa were operating the
family business, SG Windsor and SG Empire played
minimal roles. The entities filed annual tax returns, and
they made distributions to their members. There was
no reason for SG Windsor or SG Empire to do more.
In fact, Amy had never heard of SG Windsor until a

year or so ago. 4

4 Amy Dep. at 211.

*569  D. Thirty-Five Years Of Unified
Management
For thirty-five years after Sol's death in 1987, Jane,
Allan, and Louisa managed the Goldman real estate
empire. During this time, Jane and Allan were the key
decision-makers. Starting in the early 2000s, persistent
health issues forced Allan to work remotely, so he and
Jane would talk regularly by phone. Jane could not
recall ever disagreeing with Allan about a management
decision. Louisa implemented their decisions and
handled the day-to-day management of the Goldman
properties. As Jane explained at trial, Louisa was in

charge of things like boilers, gas, and oil. 5

5 Jane Tr. 91.

Although Jane and Allan were the principal decision-
makers, they did not exercise plenary authority. A
general understanding existed among the siblings that
Jane and Allan would consult with Amy and Diane on
major issues. One example involved how to handle a

prime development site on 60 th  Street between Park
and Madison Avenues. Another involved the Property
Manager potentially applying for a loan under the
Covid-19-era Paycheck Protection Program. Amy and
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Jane originally favored applying for the loan, and the
Property Manager's general counsel sent the siblings
an email asking that they approve the necessary filing.
The draft application listed each of the four siblings as
a “manager” of the Property Manager and had spaces

for their signatures. 6  The application did not identify
Louisa as a manager and did not call for her signature.
Nor did the application only identify Jane and Allan
as managers. After further discussion, the four siblings
reached agreement against applying. The matter was
dropped.

6 JX 81 at ’560.

Allan's son, Steven Gurney-Goldman, worked for the
family business at the Property Manager's main office
between 2013 and 2020. During that time, he observed
Jane and Allan acting as the principal managers for the
Goldman enterprise. He also observed Louisa handling
the quotidian details. And he observed that Amy and
Diane were not meaningfully involved.

E. Allan Dies.
Allan died on January 15, 2022. His will appointed
Steven as executor of his estate.

Allan's will sought to empower Steven with the
authority necessary to administer and settle his
estate. In a subsection titled “Authority to Deal with
Partnerships or Other Entities,” the will “grant[ed] to
the Executor[ ] the fullest powers and authority to settle
and liquidate” his “interest in any partnership or other

entity forming part of [Allan's] estate.” 7  In a provision
titled “Authority to Continue Business,” the will

authorize[d] the Executor[ ] to
continue for such period of
time as they deem desirable the
operation of any business in
which [Allan] was engaged at
the time of [his] death, whether
alone, in a partnership, through
a corporate form, or in any
other manner, at the risk of [his]
general estate and without any
personal liability on its part,

and in connection therewith: to
take part in the management of
any such business and to fix or

change the policy thereof[.] 8

The will specified that the executor would have the
same management powers as Allan had with regard
to any “rights and interests in real estate and in
incorporated or unincorporated real estate businesses

or *570  enterprises,” 9  including the right to “carry
on, operate and manage such properties, businesses or

enterprises.” 10

7 JX 67 at ’128.

8 Id. at ’130.

9 Id. at ’131.

10 Id.

The sections of the will empowering Steven to act
comported with an instrument Allan executed before
his death. In that instrument, titled “Appointment
of Successor Manager,” Allan appointed Steven as
successor manager of “each Goldman Family Entity
with respect to which Allan H. Goldman has the right
under the Governing Agreement of such Goldman
Family Entity to appoint his successor as Manager ...
to act at such time as Allan H. Goldman ceases to act as

Manager of such Goldman Family Entity.” 11  Steven
accepted those appointments.

11 JX 192 at ’7304.

Steven has engaged in extensive efforts to settle his
father's estate, but it remains open. At this point, the
estate's principal assets comprise Allan's 25% share in
the illiquid real estate holdings making up the Goldman
family empire.

F. The Redemption Dispute
After Allan's death, Jane saw herself as the lone
remaining decision-maker for the family business.
Steven, by contrast, hoped to take over his father's
role and manage the business jointly with Jane. When
Steven approached Jane about that possibility, she
rebuffed him. She felt that Steven—like her own
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similarly aged son—was too young to take on a major
decision-making role. Jane acknowledged that she and
Allan, when similarly callow, had taken on managerial
roles after Sol's death, but necessity had forced the
issue. Jane felt that because she remained at the helm,
there was no reason to integrate the next generation
so quickly. Steven did not like that answer, and his
relationship with Jane came under strain.

Steven also felt that Jane was not sufficiently
responsive to his requests for information to
help him administer his father's estate. Although
Steven acknowledges that he ultimately received the
information he needed, he did not receive the level of
cooperation he expected. Those interactions did not
improve Steven and Jane's relationship.

In November and December 2022, Amy and Steven
sought to exercise put rights they held under
the operating agreement for one of the Property
Managers. The operating agreement contains an
appraisal mechanism to set the redemption price. Jane
secured a third-party appraisal from a firm that she says
Amy's lawyer had suggested. Based on the resulting
appraisal, Jane offered to redeem 5% of each branches’
equity for $91 million.

Amy and Steven viewed that price as facially
inadequate, and they inferred that Jane must have
provided information to the appraisal firm that would
have supported such a low valuation. Jane denies this.

Steven met with Jane in an attempt to agree on
a mutually acceptable price. Recollections of that
meeting differ. Steven testified credibly that he
encouraged Jane to settle because otherwise the dispute
could result in litigation, which would be unpleasant
and bring unwanted public attention to the family. That
was a factually true statement, but Jane interpreted
Steven's comments as an attempt to blackmail her.
Based on the record, Jane's reaction seems overblown.
Regardless, Jane took umbrage at Steven's comments.
Positions hardened.

*571  G. The Litigation
In late 2022, Amy and Steven filed a lawsuit in New
York state court against Jane and Diane. The 134-page
complaint challenged the appraisal and redemption
price, attacked Jane's management of SG Empire and

the Property Manager, and raised various trust and
estate disputes, largely related to Lillian's still unsettled
estate.

In 2023, Amy and Steven filed this litigation. They
seek a declaration that SG Windsor is a member-
managed entity. They also seek a declaration that
Allan's estate is a member of SG Windsor or, to the
extent the estate is only an assignee, that Steven can
exercise governance rights equivalent to those of a
member in his capacity as the executor to Allan's
estate. Based on those assertions they seek a ruling
that SG Windsor can only act if members holding a
majority of the LLC interest approve. With the member
interest equally divided among four members, that
would mean that Jane could not act unilaterally on
behalf of SG Windsor. Any decision would require the
agreement of at least three of the four Goldman family
branches.

II. LEGAL ANALYSIS

The issues in this case consist primarily of requests for
declaratory judgments. This decision addresses those
first. Then it addresses Jane's affirmative defenses and
the plaintiffs’ request for injunctive relief.

A. Whether SG Windsor In Member Managed
[1] The plaintiffs seek a declaration that SG Windsor

is a member-managed LLC. They proved that it is.

[2] By default under the Delaware Limited Liability
Company Act (the “LLC Act”), an LLC is member
managed. The operative provision states:

Unless otherwise provided in
a limited liability company
agreement, the management of
a limited liability company
shall be vested in its members
in proportion to the then
current percentage or other
interest of members in the
profits of the limited liability
company owned by all of
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the members, the decision of
members owning more than 50
percent of the said percentage
or other interest in the profits

controlling[.] 12

“To create a manager-managed structure, the LLC
agreement must expressly vest authority in one or more

managers.” 13

12 6 Del. C. § 18-402.

13 Metro Storage Int'l LLC v. Harron, 2019
WL 3282613, at *19 (Del. Ch. July 19,

2019); accord Phillips v. Hove, 2011
WL 4404034, at *22 (Del. Ch. Sept. 22,
2011) (“If the LLC agreement does not
name a manager or provide a procedure
for designating a manager, then ‘the
management of a limited liability company
shall be vested in its members ....’ ” (quoting
6 Del. C. § 18-402)).

SG Windsor does not have a written LLC agreement.
That means there is no written LLC agreement that
expressly vests authority in any managers.

Jane responds that there is an implied agreement under
which SG Windsor was a manager-managed entity
with Jane, Allan, and Louisa acting as managers. The
LLC Act defines the term “limited liability company
agreement” to mean “any agreement ... written, oral or
implied, of the member or members as to the affairs
of a limited liability company and the conduct of its

business.” 14  By statute, therefore, an LLC agreement

can be “oral or implied.” 15

14 8 Del. C. § 18-101(9).

15 From the perspective of a court adjudicating
LLC disputes, it would be nicer if the
LLC Act required a written agreement to
create a manager-managed entity. But as I
understand it, maintaining the possibility of
oral or implied agreements helps Delaware
practitioners provide clients with favorable
legal opinions on the due formation of LLCs

and the validity of acts those LLCs have
taken, particularly when an LLC has been
operating for an extended period without a
written LLC agreement. Permitting oral and
implied agreements thus makes the lawyers’
lives easier, even if it makes adjudication
harder.

*572  [3]  [4]  [5]  [6]  [7] “An implied agreement
‘is one inferred from the conduct of the parties, though

not expressed in words.’ ” 16  “Just as assent may be
manifested by words, so intention to make a promise
may be manifested in language or by implication from

other circumstances.” 17  Like any other contract an

implied agreement requires “a meeting of minds ....” 18

To prove an implied agreement, the court must be
able to infer “as a fact, from conduct of the parties
showing, in light of the surrounding circumstances,

their tacit understanding.” 19  The “failure to object

may be treated as acceptance.” 20

16 Levey v. Brownstone Asset Mgmt., LP, 2014
WL 3811237, at *10 (Del. Ch. Aug. 1, 2014)

(quoting Cap. Mgmt. Co. v. Brown, 813
A.2d 1094, 1098 (Del. 2002)), aff'd, 115
A.3d 1215 (Del. 2015) (TABLE).

17 Id. (quoting 1 Williston on Contracts § 1:5
(4th ed. 2014)).

18
Chase Manhattan Bank v. Iridium Afr.

Corp., 239 F. Supp. 2d 402, 408 (D. Del.

2002) (citing Hercules Inc. v. United
States, 516 U.S. 417, 424, 116 S.Ct.
981, 134 L.Ed.2d 47 (1996)), report and
recommendation adopted, 294 F. Supp. 2d
634 (D. Del. 2003).

19
Id.; see also Weik, Nitsche & Dougherty,

LLC v. Pratcher, 2020 WL 5036096,
at *4 (Del. Ch. Aug. 26, 2020) (an
implied agreement “represents the presumed
intention of the parties as indicated by their
conduct.”).

20 5high LLC v. Feiler, 2022 WL 3136612,
at *7 (Del. Ch. Aug. 5, 2022) (quoting
Levey, 2014 WL 3811237, at *10); see
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also Phillips v. Wilks, Lukoff & Bracegirdle,
LLC, 2014 WL 4930693, at *4 (Del. Oct.
7, 2014) (implied contract existed where
party accepted services “without raising any
objection to the professional relationship.”).

[8] As the party asserting the existence of an implied
agreement, Jane bore the burden of proof on that

issue. 21  She failed to carry her burden.

21 Otherwise, the plaintiffs would have to
prove a negative. The burden of proof
typically falls on the party asserting the
existence of a particular fact. See, e.g.,

AB Stable VIII LLC v. Maps Hotels &
Resorts One LLC, 2020 WL 7024929, at
*49 (Del. Ch. Nov. 30, 2020) (“Placing
the burden on the [defendant] buyer also
requires the [defendant] buyer to prove
an affirmative fact, rather than forcing the
[plaintiff] seller to prove a negative.”), aff'd,

268 A.3d 198 (Del. 2021); see generally
29 Am. Jur. 2d Evidence § 173, Westlaw
(database updated May 2024) (“Courts
generally do not require litigants to prove a
negative, because it cannot be done.”).

During this litigation, Jane took a series of positions
about the existence of an implied agreement specific
to SG Windsor. She first claimed in an interrogatory
response that the four siblings agreed in 1987 that
she, Allan, and Louisa would act as the managers
of SG Windsor. But that was not possible because
Simpson Thacher did not form the entity now named

SG Windsor until 2002. 22  During her deposition,
Jane suggested that she, Allan, and Louisa became
managers of SG Windsor in 2012, when the LLC

changed its name. 23  But the documents associated
with the name change did not support that assertion.
When pushed, Jane conceded that she could not recall
any discussion or agreement about SG Windsor being a
manager-managed entity with Jane as one of the *573

managers. 24  Amy, Diane, and Louisa could not recall

any discussion of that point either. 25

22 Compare JX 165 (Defendant's Responses
and Objections to Plaintiffs’ First Set
of Interrogatories to Defendant Jane H.

Goldman, Answer to Interrogatory No. 4),
with JX 135 (Mill Neck LLC Certificate of
Formation).

23 Jane Dep. at 127.

24 See Jane Tr. 25–26.

25 See Amy Dep. 120, 127–28; Diane Dep. 34–
35, 39; Louisa Dep. 87–88.

At times, Jane cited a draft, unexecuted operation
agreement for Mill Creek (SG Windsor in its earlier
guise) that would have established a manager-managed

entity. 26  But the most important aspect of that
document is the lack of any signatures. The parties did
not address why no one signed the draft agreement.
Perhaps it slipped through the cracks. Or perhaps the
siblings did not like its terms and rejected it.

26 See JX 5.

Without any persuasive evidence of an agreement
specific to SG Windsor, Jane widened the aperture. At
trial, she contended that the siblings agreed that she
would “act as one of the managers of the Goldman
family real estate business (alongside Allan and

[Louisa]).” 27  She thus claimed that she, Allan, and
Louisa managed all of the families’ entities, including
SG Windsor.

27 JX 177 (Defendant's Amended Responses
and Objections to Plaintiffs’ First Set
of Interrogatories to Defendant Jane
H. Goldman, Amended Answer to
Interrogatory No. 7).

[9]  [10] Jane's argument confuses two different
concepts of management. Under the LLC Act,
“manager” is a term of art. The LLC Act defines a
manager as “a person who is named as a manager
of a limited liability company in, or designated as
a manager of a limited liability company pursuant
to, a limited liability company agreement or similar
instrument under which the limited liability company

is formed.” 28  Outside the world of LLCs, the term
refers colloquially to the person running things.
Restaurants, bank branches, big box stores, and
ranches all have managers, but that does not mean

those managers are LLC Act managers. 29
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28 6 Del. C. § 18-101(12).

29
E.g., Dlayal Hldgs., Inc. v. Al-Bawardi,
2021 WL 6121724, at *6 (Del. Ch. Dec.
27, 2021) (declining to hold that ranch
manager was subject to personal jurisdiction
under the LLC Act because while the
complaint alleged that he was a lower-
case m-manager of the ranch, he was not
a capital-m manager); ATO Enterprises
of Delaware, LLC v. Cabrera, 2022 WL
2678613, at *5 (Del. Ch. July 12, 2022),
report and recommendation adopted, 2022
WL 2987098 (Del. Ch. July 26, 2022)
(same); see also Matrix Parent, Inc. v. Audax
Mgmt. Co., LLC, 2024 WL 3198380, at *11
(Del. Super. June 27, 2024) (“Managing a
discrete task or project on behalf of an LLC
is distinct from managing the LLC itself.”).

Jane's argument boils down to the reality that she and
Allan ran the Goldman family business from 1987
when Sol died until 2022 when Allan died, with Louisa
handling the quotidian details. That is true, but in doing
so, Jane and Allan acted as colloquial managers. The
evidence does not support any agreement that Jane,
Allan, and Louisa were managers in the sense that the
LLC Act uses the term.

Instead, the record shows that all four siblings acted
as LLC member-managers by consulting and reaching
consensus on significant decisions. Jane, Allan, and
Louisa did not act as if they had plenary authority to
manage the business and that Diane and Amy were
simply passive investors.

One example involved the PPP loan application.
The Property Manager's general counsel circulated
an application to be signed by all four siblings with
each denominated as a “manager.” That makes sense
if all four siblings were member-managers *574
while Jane, Allan, and Louisa engaged in colloquial
management on the family's behalf. It would not make
sense if there was an implied agreement that Jane,
Allan, and Louisa held roles as LLC Act managers
(or their equivalents) for all of the Goldman family
entities. If the latter were true, then Jane, Allan, and
Louisa would have signed as managers, and Diane and

Amy would have been left out as passive investor-
members.

Jane also points to an article about the Goldman
family business that appeared in the April 2013
of The Real Deal, a real estate publication. The
article recounted that “[s]ince [Sol] Goldman's death
in 1987, the enigmatic firm—which has Manhattan
holdings estimated to be worth some $6 billion—
has been headed by Goldman's notoriously under-the-
radar children, Jane and Allan, and has seen little

change.” 30  According to the article, “Jane now heads
the company on a day-to-day basis, with Allan working

closely with her in an advisory capacity.” 31  And
the article noted that “[t]wo other children, Amy
and Diane, are not actively involved in managing

the company.” 32  After seeing the article, Amy

emailed Jane, “SO PROUD OF YOU.” 33  That article
discussed colloquial management, and it appropriately
gave credit to Jane and Allan for their roles. The article
did not use “manager” as a legal term of art in the sense
the LLC Act contemplates, nor did Amy's supportive
note elevate Jane to the status of an LLC Act manager.

30 JX 30 at 2.

31 Id. at 9 (internal quotations omitted).

32 Id. at 8.

33 JX 31 at 1; accord Amy Tr. 313–14.

The same is true for an email from Amy's lawyer that
she shared with Allan in May 2018. In that email, her
lawyer stated:

Finally, as I mentioned at the
last meeting, there is a need
to begin a discussion about
long term succession planning
for management of the family
business when Jane and Alan
[sic] are no longer able to

provide stewardship. 34
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At trial, Amy agreed with her lawyer that the family
needed to discuss who would run the business after

Jane and Allan. 35  But that comports with Jane and
Allan acting as colloquial managers, with the four
siblings acting as member-managers. If Jane and Allan
were manager-managers with plenary authority, while
Amy and Diane were just passive investors along for
the ride, then Jane, Allan, and Louisa would have
addressed succession planning. The email from Amy's
lawyer supports the plaintiffs’ position, not Jane's.

34 JX 52.

35 Amy Tr. 311–12.

The governance structure of the various entities in
the Goldman real estate empire delivers the coup de
grâce for the triumvirate-as-managers-of-everything
theory. Simpson Thacher maintained a chart for
the various Goldman entities that identified their
governance structures and who could sign on each

entity's behalf. 36  There is no consistent practice across
those entities, and Jane, Allan, and Louisa did not hold
positions as term-of-art managers or their equivalent
across all of the Goldman family entities. There
are even written operating agreements for specific
entities that identify managers other than the purported

triumvirate of Jane, Allan, and Louisa. 37

36 See JX 198.

37 See, e.g., id. at 3 (identifying Jane, Amy,
and Diane as “managers” of Plaza Circle
Enterprise LLC); id. at 10 (identifying
Jane, Amy, and Diane as “managers” of
Lighthouse Plaza LLC).

*575  [11] In a final appeal, Jane argues that if she
was not a term-of-art manager and if all four siblings
were member-managers, then Diane and Amy should
have been helping her all along, rather than pursuing
other interests. But nothing prevents a member-

managed entity from relying on agents. 38  Just as a
board of directors can manage and oversee the business
and affairs of a corporation by relying on officers and
agents, so too can a member-managed LLC. Being
a member-manager does not mean that the member-
managers have to do all the work. A colloquial
manager can run the business, with the member-

managers making the big decisions. That is what
happened with the Goldman family business. Jane and
Allan found fulfillment in running the operation and
carrying on their father's legacy; Diane and Amy were
happy to let them. When doing so, Jane and Allan acted
as colloquial managers, not term-of-art managers as
contemplated by the LLC Act.

38 See Robert L. Symonds, Jr. & Matthew J.
O'Toole, Symonds & O'Toole on Delaware
Limited Liability Companies § 9.03[B][2], at
9-22 to 9-23 (2d. ed. 2019) (“A Delaware
limited liability company may have officers,
employees, and agents .... It is equally
clear under the statute that a person to
whom a member or manager has delegated
management authority may be an officer,
employee, or agent of the company ....”).

There is yet more evidence cutting against the
contention that SG Windsor was a manager-managed
LLC, but the foregoing is sufficient. SG Windsor
was a member-managed LLC governed by an LLC
agreement consisting of the default provisions of the
LLC Act.

B. Whether The Estate Is A Member Of SG
Windsor
The plaintiffs next seek a declaration that Allan's estate
is a member of SG Windsor. It is not.

[12] When a member of an LLC transfers its member
interests to another person, then by default under
the LLC Act the recipient of the interest does not

automatically become a member. 39  The recipient only
holds the rights of an assignee, which consist of the
economic rights associated with the interest, plus the

power to sue derivatively. 40  The assignee does not
receive any of the governance rights associated with

the interest, 41  nor does an assignee *576  have the
right to seek books and records or seek statutory

dissolution. 42

39 6 Del. C. § 18-702.

40 Id. § 18-702(a) (“The assignee of a
member's limited liability company interest
shall have no right to participate in the

What's New with LLCs 2025? - 47

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT6S18-702&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT6S18-702&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4 


Gurney-Goldman v. Goldman, 321 A.3d 559 (2024)

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 18

management of the business and affairs of a
limited liability company except as provided
in a limited liability company agreement
or, unless otherwise provided in the limited
liability company agreement, upon the vote
or consent of all of the members of the
limited liability company.”); id. § 18-702(b)
(1) (“Unless otherwise provided in a
limited liability company agreement,” “[a]n
assignment of a limited liability company
interest does not entitle the assignee to
become or to exercise any rights or powers
of a member.”); id. § 18-702(b)(2) (“Unless
otherwise provided in a limited liability
company agreement,” “[a]n assignment of a
limited liability company interest entitles the
assignee to share in such profits and losses,
to receive such distributions or distributions,
and to receive such allocation of income,
gain, loss, deduction, or credit or similar
item to which the assignor was entitled, to
the extent assigned”); id. § 18-1001 (“A
member or an assignee of a limited liability
company interest may bring an action in the
Court of Chancery in the right of a limited
liability company to recover a judgment
in its favor if managers or members with
authority to do so have refused to bring the
action or if an effort to cause those managers
or members to bring the action is not likely
to succeed.”).

41 Hawkins v. Daniel, 273 A.3d 792, 826–27
(Del. Ch. 2022) (“[A]n effort to transfer an
interest in a limited partnership or limited
liability company results in the recipient
becoming an assignee who possesses
economic rights, but not governance rights.
The assignee does not receive the full bundle
of property rights associated with ownership
and hence is called an ‘assignee.’ ”), aff'd,
289 A.3d 631 (Del. 2023).

42 See 6 Del. C. § 18-305 (providing
informational rights to members and
managers but not assignees); id. § 18-802
(providing the right to seek dissolution to
members and managers but not assignees).
Given the emphasis that Delaware law
places on using the tools at hand before

filing a derivative claim, it is somewhat odd
that the LLC Act authorizes assignees to
sue derivatively but does not give assignees
the ability to obtain books and records. But
that's what the LLC Act says.

As Chief Justice Strine observed while serving on
this court, “[t]here are likely two motivations for the
statutory default rules ... concerning the assignment of
a limited liability company interest and the assignee's
possible (and subsequent) admission as a member of

the LLC.” 43  The first was tax-related. The imposition
of statutory limitations on the free alienability of
LLC member interests formed a critical part of early
attempts “to create an entity that, as a matter of tax law,
is classified as a partnership with each owner treated as
a partner, but whose owners are shielded by state law

from automatic personal liability.” 44  The adoption of
the “check-the-box” tax classification regime rendered
that rationale superfluous, but when the LLC Act was

drafted, tax implications were top of mind. 45

43 Achaian, Inc. v. Leemon Family LLC, 25
A.3d 800, 804 n.14 (Del. Ch. 2011).

44 Daniel S. Kleinberger, Two Decades
of “Alternative Entities”: From Tax
Rationalization Through Alphabet Soup To
Contract As Deity, 14 Fordham J. Corp.
& Fin. L. 445, 447–54 (2009) [hereinafter
Decades].

45 See Metro Storage, 2019 WL 3282613 at
*10 (discussing history of LLCs); Susan
Pace Hamill, The Story of LLCs: Combining
the Best Features of a Flawed Business
Tax Structure, in Business Tax Stories, 295
(Steven A. Bank & Kirk J. Stark eds., 2005)
(same).

[13] “The second reason for the default rules in the
[LLC] Act regarding the transferability of [member]
interests may rest on the notion that one generally
is entitled to select his own business associates in a

closely held enterprise, like an LLC.” 46  “The policy
that underlies § 18-702(b)(3) is that ‘it is far more
tolerable to have to suffer a new passive co-investor
one did not choose than to endure a new co-manager
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without consent.’ ” 47  This consideration is often
called the “pick-your-partner principle.”

46 Achaian, 25 A.3d at 804 n.14.

47
Eureka VIII LLC v. Niagara Falls Hldgs.

LLC, 899 A.2d 95, 115 (Del. Ch. 2006)

(quoting Milford Power Co., LLC v. PDC
Milford Power, LLC, 866 A.2d 738, 760
(Del. Ch.2004)).

To implement these policies, the LLC Act addresses (i)
what a member is, and (ii) how an assignee becomes
a member. The LLC Act defines a “member” as “a
person who is admitted to a limited liability company

as a member as provided in § 18-301 of this title.” 48

Section 18-301, entitled “Admission of members,”
identifies how an assignee becomes a member. After
the formation of an LLC, a person is admitted as a
member “in the case of an assignee of a limited liability
company interest, as provided in § 18-704(a) of this

title ....” 49

48 6 Del. C. § 18-101(13).

49 Id. § 18-301(b)(2).

[14] By its terms, Section 18-301 thus looks to
Section 18-704(a). Under that provision, the assignee
of an LLC interest in an LLC with more than one
member can become a member in two ways:

*577  (1) As provided in the limited liability
company agreement; [or]

(2) Unless otherwise provided in the limited liability
company agreement, upon the affirmative vote
or written consent of all of the members of the

limited liability company ... 50

Until the assignee follows one of those paths, the
assignee remains an assignee.

50 Id. § 18-1704(a)(1)–(2).

[15]  [16]  [17] Steven claims that Allan's estate
is a member in SG Windsor. But an LLC member

interest is personal property, 51  and “the death of
a member who is a natural person must terminate

that person's membership.” 52  Like other personal
property, the interest transfers by operation of law to

the deceased member's estate. 53  Under the LLC Act,
the recipient of the interest only receives the rights

of an assignee. 54  The estate therefore is currently an
assignee, not a member.

51 Id. § 18-701 (“A limited liability company
interest is personal property.”).

52 Symonds & O'Toole, supra, § 5.04[C][1],
at 5-56. So does a member's bankruptcy,
dissolution, resignation, or expulsion. See
6 Del. C. § 18-101(1) (“ ‘Bankruptcy’
means an event that causes a person to
cease to be a member as provided in
§ 18-304 of this title.”); id. § 18-304
(setting default rule of termination upon
bankruptcy); Symonds & O'Toole, supra,
§ 5.04[B][1], at 5-51 to 5-52 (“A person's
effective resignation as a member terminates
that person's membership in a Delaware
limited liability company.”); id. § 5.04[E],
at 5-58 (“[E]xpulsion is recognized as
an event that may terminate a person's
membership.”).

53 See In re Cote d'Azur Est. Corp., 2022 WL
4392938, at *16 (Del. Ch. Sept. 19, 2022)
(“A member interest in a Delaware LLC is
personal property. Accordingly, if Mr. Perry
remained the sole member of the LLC at the
time of his death, then the member interest
became the part of the ... Estate.”); See 31
Am. Jur. 2d Executors and Administrators §
378, Westlaw (database updated May 2024)
[hereinafter, 31 Am. Jur. 2d Executors and
Administrators § ––] (“The general rule is
that, with the exception of statutorily exempt
property, legal title to personal property of
the deceased passes directly to the personal
representative, and nothing passes to the
heirs or legatees until distribution by this
representative.”); id. § 374 (“As a general
rule, the personal representative is vested,
from the time that he or she is appointed,
with the title to all property of the decedent
or at least title to all personal property of
an intestate decedent.” (footnotes omitted));
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see also Kojro v. Sikorski, 267 A.2d 603,
606 (Del. Super. 1970) (“Although it has
been stated in Delaware that upon the
death of a person, legal and equitable
title to his personal property vests in his
executor or administrator, it is likewise
clear that such vesting is for the limited
purpose of administration.”). The concept
of exempt property refers to the fact that
“[m]ost states have statutes, designed for
the benefit of a decedent's surviving spouse
or minor children, specifically exempting
some property, such as clothing, jewelry,
books, or furniture, from payment of a
decedent's debts; such statutorily exempt
property vests in the surviving spouse or
minor children at the date of death and
does not constitute an estate asset.” 31 Am.
Jur. 2d Executors and Administrators § 381
(footnote omitted). An LLC interest is not
exempt property.

54 See 6 Del. C. § 18-702(b)(1) (“An
assignment of a limited liability company
interest does not entitle the assignee to
become or to exercise any rights or powers
of a member ....”).

Section 18-705 confirms this reading. As discussed
in greater detail below, Section 18-705 authorizes
the personal representative of a deceased or disabled
member to “exercise all of the member's rights
for the purpose of settling the member's estate or
administering the member's property, including any
power under a limited liability company agreement

of an assignee to become a member.” 55  If the
estate of a deceased member automatically became
a member, then there would be no reason to enable
the personal representative to exercise *578  member
rights, because the personal representative already
would have them. Likewise, there would be no need to
authorize the personal representative to exercise “any
power under a limited liability company agreement of
an assignee to become a member,” because the estate

already would be a member. 56

55 Id. § 18-705.

56 Carter G. Bishop & Daniel S. Kleinberger,
Limited Liability Companies § 14.40 (2023)

(“Does the estate (and, through it, the
heirs) simply succeed to membership,
‘exercis[ing] all of the [deceased] member's
rights’ including management rights? The
answer is no, for at least two reasons. First,
the statute does not make an open-ended
grant of rights to the decedent's personal
representative. ... Second, if the phrase ‘all
of the member's rights’ suffices to empower
the estate to become a member, why does
the statute expressly include ‘any power
under a limited liability company agreement
for an assignee to become a member’?
The emphasized language suggests that the
estate has no greater rights than a living
member to foist a new member on the
LLC.”) (italics in original); see Hillman
v. Hillman, 910 A.2d 262, 275 n.41 (Del.
Ch. 2006) (recognizing that under analogous
provision of the Delaware Revised Uniform
Limited Partnership Act, “Section 17-705
suggests that a partner's estate or personal
representative becomes an assignee with §
17-702 rights ....”).

Allan's estate thus starts as an assignee. To gain
membership status, the estate must follow one of the
paths identified in Section 18-704(a).

The estate has not traveled the member-approval path.
All of the other members of SG Windsor have not
voted for the estate to become a member, so the estate
has not qualified as a member by that method.

Focusing on the alternative path, the plaintiffs argue
that an implied agreement exists to admit any member's
estate as a member. Just as Jane had to prove the
existence of an implied LLC agreement under which
SG Windsor operated as a manager-managed LLC, so
too must the plaintiffs carry the burden of proving the
existence of an implied LLC agreement about member
admission.

The plaintiffs first point to what seemingly transpired
after Lillian's death, when she was the sole member
of SG Windsor. When Lillian died, her interest
transferred to her estate by operation of law, her estate
became an assignee. Under Delaware law as it then
existed, that event would have left the LLC with no

members, forcing the LLC to dissolve. 57  Without
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any members, there was also no one to vote to admit
new members, so there would have been no path

around dissolution. 58  Yet somehow, SG Windsor did
not dissolve. Instead, the four siblings ended up as
members, each with a 25% share.

57 6 Del. C. § 18-801(a)(4) (“A limited liability
company is dissolved and its affairs shall be
wound up [if] ... [a]t any time there are no
members ....”).

58 In 2016, the General Assembly partially
addressed this trap for the unwary by
amending the LLC Act to provide a special
rule for single member LLCs. Under that
rule, an assignee of the sole member's
interest can opt to become a member after a
voluntary transfer. See 6 Del. C. § 18-704(a)
(3). But because the special rule requires
a voluntary transfer, it would not apply to
a transfer as by operation of law upon the
death of the sole member. See id. (“An
assignment will be voluntary for purposes of
this subsection if it is consented to by the
member at the time of the assignment and is
not effected by foreclosure or other similar
legal process.”).

Steven infers that the transition could only work
if there was an implied agreement that (i) the
estate of a Goldman family member automatically
becomes a member in any LLC in which the decedent
was a member, and (ii) any beneficiaries of the
estate who received member interests in the LLC
likewise automatically become members. That is one
possibility, but an unlikely one. Another possibility is
that *579  just before her death, Lillian transferred
some percentage of her member interest to each
sibling and admitted them as members, so that after
she died, the siblings were already members and
could vote unanimously to admit themselves as to
the remainder of their interests (assuming that was
necessary). Doubtless creative transactional lawyers

could identify additional solutions. 59

59 If I were to speculate, I wouldn't be surprised
if the family's lawyers simply chose to
treat the four siblings as members. When
all of the parties to a transaction want

the same outcome, lawyers can generally
create the paper trail necessary to document
the desired result, even if that requires
some creative backfilling and backdating of
documents. Sometimes, however, a dispute
arises or the backdating affects third parties,
at which point the alternative factual account

can quickly unravel. See, e.g., Bamford
v. Penfold, L.P., 2022 WL 2278867, at *2
(Del. Ch. June 24, 2022) (“In June 2016,
Manheim, Ban, and Bamford reorganized
the entities and their ownership stakes ....
Unfortunately, they did so through two
poorly drafted agreements that they created
themselves, and they backdated one of the
agreements for tax purposes so that the
first step of the Reorganization appeared
to take place in June 2015. Also in 2016,
Manheim and Ban hired a law firm to help
them clean up their records, but that effort
involved the creation of still more backdated
documents that sought to fix problems
in the entities’ corporate structure.”), aff'd
sub nom. Manheim v. Ban, 2024 WL
1716494 (Del. Apr. 22, 2024); Stream TV
Networks, Inc. v. SeeCubic, Inc., 250 A.3d
1016, 1026 (Del. Ch. 2020) (“The evidence
instead demonstrates that the Rajan brothers
executed the May Stockholder Consent
later, possibly during the evening of May
8 or on May 9, and then backdated it
to May 6 in an effort to preempt the
Omnibus Agreement.”); Perry v. Neupert,
2019 WL 719000, at *2 (Del. Ch. Feb.
15, 2019) (“In late September or October
2016, Lopag and Neupert manufactured
the power of attorney and backdated it
to February 5, 2016, ostensibly before
Neupert filed the certificate of conversion
and certificate of incorporation.”); Choupak
v. Rivkin, 2015 WL 1589610, at *2 (Del.
Ch. Apr. 6, 2015) (“In July 2000, Rivkin
prepared an employment agreement for
himself using the Company's standard form
as a template. Rivkin backdated it to March
1, 2000, reflecting when he started at
Intermedia.” (citation omitted)), aff'd, 129
A.3d 232 (Del. 2015).
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In 2024, over two decades later, it is not possible to
determine what happened in 2002. The plaintiffs have
offered a theory, but there is no direct evidence to
support it, and it is not sufficiently persuasive to carry

the day by a preponderance of the evidence. 60

60 This is one of the times when the burden of
proof matters beyond those rare occasions
when the evidence is in equipoise. See
Goldstein v. Denner, 310 A.3d 548, 586
(Del. Ch. 2024) (“Although Delaware
decisions assert that presumptions and their
close cousin—the burden of proof by a
preponderance of the evidence—merely
determine how a judge rules when the
evidence is precisely in equipoise, that is an
incomplete description of their effect. Far
more often, they determine what happens
if there is no credible evidence on a topic,
or if there is some credible evidence, but
not enough that either side could carry a
burden by a preponderance. In each of those
common situations, the party favored by the
presumption prevails. The party with the
burden loses.” (footnote omitted)).

The plaintiffs next rely on the Sharing Agreement.
That agreement obligated the four siblings to true
up any gifts or bequests they received from Lillian
during her life or under her will so that they all shared
equally. The plaintiffs argue that because the siblings’
interests in SG Windsor came from Lillian, the Sharing
Agreement applies. They also argue that sharing all
benefits equally among the four branches includes
sharing governance rights equally among the four
branches. They conclude that to share the governance
rights in SG Windsor equally among all four branches,
the estate must be admitted as a member.

That argument misreads the Sharing Agreement. It
obligated the siblings to *580  true up what they
received from Lillian. It did not require that the siblings
maintain equality among their branches going forward.
If, for example, Lillian had bequeathed a total of $100
million to the siblings, with $70 million going to
Jane and $10 million each to Amy, Diane, and Allan,
then the Sharing Agreement would have obligated the
siblings to reallocate that bequest so that each received
$25 million. The Sharing Agreement would not have

had anything to say about what the siblings could
do with their property after the true-up. Nothing in
the Sharing Agreement would have prohibited one of
the siblings from giving the $25 million to a charity
or gambling it away. By the same token, after the
siblings allocated the member interests in SG Windsor
so that each received a 25% allotment, then the Sharing
Agreement was satisfied. From that point on, the
siblings could do whatever they wanted with their
interests. The Sharing Agreement does not obligate the
other siblings to admit the estate as a member.

The plaintiffs also point to a handful of LLC
agreements of other limited liability companies that
expressly provide for the automatic admission of
estates or lineal descendants as members of those
entities. That is true, but there is no consistent practice
across the Goldman family entities as to that issue
either, and some agreements expressly prohibit the
admission of any replacement member absent all other
members’ consent.

Shifting gears, the plaintiffs cite the Schedule K-1s
for 2022, which identify Allan's estate as an “LLC
member” of SG Windsor during that year. The
Schedule K-1s are not persuasive. The schedule
only offers only two options: (i) “General partner
or LLC member-manager” or (ii) “Limited partner

or other LLC member.” 61  Contrary to both sides’
theories, SG Windsor checked the second box for

all three living siblings and Allan's estate. 62  If the
plaintiffs are right about the estate and all three living
siblings being member-managers, then each Schedule
K-1 should have selected “General partner or LLC
member-manager.” By contrast, if Jane is right that
SG Windsor is a manager-managed entity, then her
Schedule K-1 should have selected “General partner
or LLC member-manager,” and Allan should have
done the same for the period when he was alive.
By contrast, the estate, Amy, and Diane should have
checked “Limited partner or other LLC member.”
The tax treatment on the Schedule K-1s is therefore
contradictory and inconclusive.

61 See, e.g., JX 142 at 26, 29, 33, 36.

62 Id. at 29.
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The plaintiffs have failed to carry their burden to show
that the estate is already a member of SG Windsor. The
estate has the status of an assignee.

C. Whether Steven Can Exercise Member-
Manager Powers Under Section 18-705
The plaintiffs last seek a declaration that under
Section 18-705 of the LLC Act, Steven can assert the
governance rights that Allan could have exercised as a
member for the purpose of administering and settling
his estate. Jane concedes the point generally, but she
argues that Steven can only assert member rights to the
extent necessary to administer Allan's estate, and she
takes a narrow view of what constitutes administration.

To put it mildly, this is not a well-developed area of
Delaware law. As the leading Delaware LLC treatise
put it:

The full extent of the
interplay between Section
18-705 and other provisions
of the statute that establish
rights or default *581  rules,
such as Sections 18-603 and
18-702(a) regarding restrictions
on transfer of limited
liability company interests
[i.e., economic interests], and
Section 18-407 regarding
delegability of management
rights, powers and duties,

remains to be determined. 63

The issues that this decision confronts about the
scope of Section 18-705 largely present issues of first
impression.

63 Symonds & O'Toole, supra, § 5.04[C][1], at
5-56 to 5-57.

1. The Plain Language Of Section 18-705
[18]  [19]  [20] The starting point in statutory

construction is “to determine the legislative intent
from the language or text of the statute itself ....

Typically, the process of giving effect to the intent
of the legislature begins and ends with the statutory
text. The statutory words should be given the meaning

intended by the lawmakers.” 64

It is a familiar rule of
construction that when a
statute uses words which have
a definite and well-known
meaning at common law, it
will be presumed that the
terms are used in the sense in
which they were understood at
common law, and they will be
so construed unless it clearly
appears that it was not so

intended. 65

“An unambiguous statute precludes the need for
judicial interpretation, and ‘the plain meaning of

the statutory language controls.’ ” 66  “A statute is
ambiguous if ‘it is reasonably susceptible of different
conclusions or interpretations’ or ‘if a literal reading
of the statute would lead to an unreasonable or absurd

result not contemplated by the legislature.’ ” 67  “The
fact that the parties disagree about the meaning of the

statute does not create ambiguity.” 68

64 82 C.J.S. Statutes § 393, Westlaw (database
updated May 2024) (footnotes omitted);

accord Kofron v. Amoco Chemicals
Corp., 441 A.2d 226, 230 (Del. 1982); see
also Angstadt v. Red Clay Consol. Sch.
Dist., 4 A.3d 382, 390 (Del. 2010) (“In
interpreting undefined statutory terms, we
must give them a ‘reasonable and sensible
meaning in light of their intent and purpose.’
” (quoting E. I. Du Pont De Nemours & Co.
v. Clark, 88 A.2d 436, 438 (Del. 1952)).

65 73 Am. Jur. 2d Statutes § 135, Westlaw
(database updated May 2024) [hereinafter,
73 Am. Jur. 2d Statutes § ––]; accord id.
§ 84 (“When a state legislature couches
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its enactment in common law language,
the courts presume that it intended to
carry over such rules as were part of
the common law into statutory form.”);
see 1 Del. C. § 303 (“Technical words
and phrases, and such others as may
have acquired a peculiar and appropriate
meaning in the law, shall be construed and
understood according to such peculiar and

appropriate meaning.”). Compare Sekhar
v. United States, 570 U.S. 729, 733, 133
S.Ct. 2720, 186 L.Ed.2d 794 (2013) (“[I]f a
word is obviously transplanted from another
legal source, whether the common law
or other legislation, it brings the old soil
with it.” (quoting Felix Frankfurter, Some
Reflections on the Reading of Statutes, 47
Colum. L. Rev. 527, 537 (1947)), and

Perrin v. United States, 444 U.S. 37, 42,
100 S.Ct. 311, 62 L.Ed.2d 199 (1979) (“A
fundamental canon of statutory construction
is that, unless otherwise defined, words
will be interpreted as taking their ordinary,
contemporary, common meaning.”), with

United States. v. Guidry, 456 F.3d 493,
509 (5th Cir. 2006) (“We do not use the
common law definition of any term where
it would be inconsistent with the statute's
purpose, notably where the term's definition
has evolved.” (collecting authorities)).

66
LeVan v. Independence Mall, Inc., 940

A.2d 929, 932–33 (Del. 2007) (quoting
Eliason v. Englehart, 733 A.2d 944, 946
(Del. 1999)).

67
LeVan, 940 A.2d at 933 (quoting

Newtowne Vill. Serv. Corp. v. Newtowne
Rd. Dev. Co., 772 A.2d 172, 175 (Del.
2001)).

68 Chase Alexa, LLC v. Kent Cty. Levy Court,
991 A.2d 1148, 1151 (Del. 2010).

[21]  [22]  [23] Section 18-705 is a challenging
statute that could benefit from thoughtful legislative
attention. It currently states:

*582  If a member who is an
individual dies or a court of
competent jurisdiction adjudges
the member to be incompetent
to manage the member's person
or property, the member's
personal representative may
exercise all of the member's
rights for the purpose of
settling the member's estate
or administering the member's
property, including any power
under a limited liability
company agreement of an
assignee to become a member.
If a member is a corporation,
trust or other entity and is
dissolved or terminated, the
powers of that member may
be exercised by its personal

representative. 69

*583  The LLC Act defines “personal representative”
to mean “as to a natural person, the executor,
administrator, guardian, conservator or other legal
representative thereof and, as to a person other than
a natural person, the legal representative or successor

thereof.” 70

69 6 Del. C. § 18-705. Although not directly at
issue in this case, the last sentence of Section
18-705 refers to a personal representative
exercising the rights of an entity-member
after the termination of the entity. That is
difficult to comprehend. The shutting down
of an entity involves two distinct events that
bracket an intermediate period of activity.
The first event is dissolution, marking
the point at which the entity enters the
intermediate period called winding up. The
second event is termination, which takes
place after the entity completes winding
up. Transactional lawyers can draw a rough
analogy to signing a deal (comparable
to dissolution), the post-signing and pre-
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closing period (analogous to winding up),
and closing (comparable to termination).
A treatise suggests comparing the
termination of an entity member with the
death of a human member. See Symonds
& O'Toole, supra, § 5.04[C][1]. But for
an entity, termination is the end. After
termination, the entity is kaput. For a
human member, death gives rise to an
estate that an executor must administer. The
proper comparisons are (i) human death with
entity dissolution, (ii) the administration
of an estate with winding up, and (iii)
the settlement of an estate with entity
termination.
Consider how the reference in Section
18-705 to a personal representative
exercising an entity's rights after
“dissolution or termination” would apply to
a corporation. A corporation can dissolve
voluntarily, by court order, or when it
“expire[s] by [its] own limitation.” 8 Del.
C. § 278. Dissolution marks the start of the
winding-up period: a three-year extension
of the corporation's existence in which the
entity organizes its affairs in order to close.
Id. During winding-up, the corporation
cannot initiate any new business, but it
can continue operating its existing business
in preparation for a sale or to ensure
a smooth winddown. Other tasks during
the winding-up phase include marshalling
assets, discharging or establishing reserves
for liabilities, and ultimately distributing
any remaining assets to stockholders. Id. If
necessary, a court can extend the winding-up
process “for the purpose[s] of prosecuting
and defending suits by or against it”
and “gradually settl[ing] and clos[ing] its

business.” In re Citadel Indus., Inc., 423
A.2d 500, 504 (Del. Ch. 1980). At the end
of the winding-up period, the corporation's
existence terminates. Termination means
what it says: the end of the corporation's
separate legal existence. After termination,
the corporation has no power to conduct its
affairs. In re Krafft-Murphy Co. 82 A.3d
696, 710 (Del. 2013).

An LLC goes through the same progression.
Dissolution marks the start of a winding-up
period. See 6 Del. C. § 18-801(a). During the
winding up phase, the LLC engages in the
same tasks as the corporation: marshalling
its assets, discharging or establishing
reserves for liabilities, and ultimately
distributing any remaining surplus to its
members. See id. §§ 18-803, 18-804. At the
end of the winding up process, an authorized
person files a certificate of cancellation,
id. § 18-203, which terminates the LLC's
existence. See id. § 18-201(b). Cancellation
is termination, and it means just that. See
In re Reinz Wisconsin Gasket, LLC, 2023
WL 3300042, at *1 (Del. Ch. May 8, 2023)
(“Counsel's purported representation of a
defunct limited liability company is not only
puzzling, but impossible.”).
The reference in Section 18-705 to a
personal representative exercising the rights
of an entity member after “termination” thus
initially makes little sense. But it turns out
that there is a section in the LLC Act that
authorizes a court to appoint a trustee or
receiver for a cancelled (i.e. terminated)
LLC. Under that statute, the court can
empower the trustee or receiver to

take charge of the limited liability
company's property, and to collect the
debts and property due and belonging to
the limited liability company, with the
power to prosecute and defend, in the
name of the limited liability company,
or otherwise, all such suits as may be
necessary or proper for the purposes
aforesaid, and to appoint an agent or
agents under them, and to do all other
acts which might be done by the limited
liability company, if in being, that may be
necessary for the final settlement of the
unfinished business of the limited liability
company.

6 Del. C. § 18-805.
Because that statute envisions a post-
termination representative doing what is
necessary to complete the winding up
process, I personally would encourage a
revision that authorizes the court to revoke
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the certificate of cancellation, appoint
representatives to complete the winding up
process, and then file a new certificate of
cancellation once winding up is complete.
That is what happens with a corporation,
where the winding up process ends by
default three years after dissolution, but a
court can extend or reopen the winding
up process. See 8 Del. C. § 279. Taking
that approach in the LLC Act would have
the benefit of intellectual and doctrinal
coherence, because it would preserve the
distinctions between dissolution, winding
up, and cancellation/termination. But it
might bump into practitioner concerns that I
am not appreciating.

70 6 Del. C. § 18-101(13). The reference
to “successor thereof” in the definition
further complicates the application of the
last sentence of Section 18-705. To reiterate,
that sentence states: “If a member is
a corporation, trust or other entity and
is dissolved or terminated, the powers
of that member may be exercised by
its personal representative,” defined for a
person other than a natural person, as “the
legal representative or successor thereof.”
Id. § 18-705. But what does “successor”
mean? The LLC Act does not tell us.
And who does thereof refer to? Is it the
successor to the entity, or is it the successor
to the personal representative? The type of
entity successor that most readily springs
to mind is a successor by merger. But does
the definition of “personal representative”
really imply that a member's successor by
merger might not be limited by default
rights as an assignee but rather might
be able exercise member-level governance
rights “for the purpose of ... administering
the member's property”? A thoughtful and
nuanced revision to Section 18-705 and
the definition of personal representative
could work through these policy issues and
provide welcome guidance for the court.

Steven interprets the statutory language broadly. He
reads the plain meaning of Section 18-705 as applying
in two scenarios. The first arises “[i]f a member who is

an individual dies,” resulting in the creation of an estate
and the appointment of a personal representative—an
executor or administrator—taking over the deceased
person's affairs for the purpose of administering and
settling the estate (the “Executor Scenario”). The
second arises if “a court of competent jurisdiction
adjudges the member to be incompetent to manage
the member's person or property,” resulting in the
appointment of a personal representative—a guardian
or conservator—taking over the disabled person's
affairs for the purpose of acting on the disabled
person's behalf (the “Disability Scenario”).

Steven reads the plain language of the statute to
say that in both scenarios, “the member's personal
representative may exercise all of the member's
rights for the purpose of settling the member's
estate or administering the member's property” (the
“Purpose Clauses”). Under his reading, any personal
representative can exercise “all of the member's rights”
to the extent the personal representative seeks to do
one of two things: settle the deceased member's estate
or administer the deceased member's property that
has become part of the estate. And he reads “all
of the member's rights” to mean just that—all of
the member's governance rights in addition to any
economic rights.

Jane interprets the statute narrowly. She too reads the
plain meaning of *584  Section 18-705 as applying
in the Executor Scenario and the Disability Scenario,
but she applies the distributive phrasing canon of

interpretation. 71  To illustrate how that canon works,
she offers the following statement: “Men and women
are eligible to become members of fraternities and
sororities.” She explains that under the distributive
phrasing canon, the sentence plainly means that men
are eligible to become members of fraternities and
women are eligible to become members of sororities.

71 Jane does not draw this principle from
Delaware precedent. At oral argument, she
relied on Josh Blackman, 70 Principles of
Statutory Interpretation Everyone Should
Know, https://www.flcourts.gov. Her brief
also cites Antonin Scalia & Bryan A.
Garner, Reading Law: The Interpretation
Of Legal Texts 214 (2012) (explaining
that under the distributive phrasing canon

What's New with LLCs 2025? - 56

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT8S279&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT6S18-101&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_aac5000007ec7 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT6S18-705&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT6S18-705&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT6S18-705&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT6S18-705&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT6S18-705&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 


Gurney-Goldman v. Goldman, 321 A.3d 559 (2024)

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 27

of construction, “[d]istributive phrasing
applies each expression to its appropriate
referent”).

Applied to Section 18-705, Jane sees two disjunctive
pairings. The first identifies the two scenarios: the
Executor Scenario and the Disability Scenario. The
second identifies actions that a personal representative
can take: settle the member's estate or administer the
member's property. She argues that the distributive-
phrasing canon calls for matching the first concept in
both disjunctive pairings and the second concept in
both disjunctive pairings. Thus “settling the member's
estate” correlates solely to the Executor Scenario
(“a member who is an individual dies”), while
“administering the member's property” correlates
solely to the Disability Scenario (“a court of competent
jurisdiction adjudges the member to be incompetent
to manage the member's person or property”). Jane
concludes that Steven, as the executor of Allan's
estate, only has power to exercise member rights
for the purpose of “settling the member's estate”
and not for “administering the member's property.”
She finds support for this interpretation in a treatise

the argues for this construction, 72  but the leading
treatise on Delaware LLCs does not share that view.
The Delaware treatise describes the statute's operation

consistent with Steven's positon. 73

72 Bishop & Kleinberger, supra, § 14.40
(“The Delaware LLC Act makes only a
very narrow grant of management rights to
the decedent's personal representative; the
grant is ‘for the purpose of settling the
member's estate.’ In contrast, the ‘personal
representative’ of an incompetent member
‘may exercise all of the member's rights
for the purpose of ... administering the
member's property.’ ”).

73 See Symonds & O'Toole, supra, § 5.04[C]
[1], at 5-56 (“Section 18-705 of the DLLC
Act provides that the personal representative
of an individual member who has died or
has been adjudged by a court of competent
jurisdiction incompetent to manage his or
her person or property, may exercise all
of the member's rights for the purpose of
settling the member's estate or administering

the member's property.”); accord id. §
8.04[B][1]. The leading Delaware treatise
on limited partnerships describes the
comparable limited partnership provision
in the same way. Martin I. Lubaroff &
Paul M. Altman, Lubaroff & Altman on
Delaware Limited Partnerships § 4.25 (2d
ed. 2022)(“Section 17-705 provides that,
if a general partner of a Delaware limited
partnership who is an individual dies or a
court of competent jurisdiction adjudicates
such individual to be incompetent to
manage his or her person or property,
the general partner's personal representative
may exercise all of the general partner's
rights for the purpose of settling his or
her estate or administering his or her
property ....”).

Only Steven's interpretation is reasonable, because
handling an estate requires not only ultimately
settling the estate, but also estate administration.
The requirements an executor must fulfill vary
from state to state and are typically established by
statute, but they invariably include “the orderly and
speedy administration, liquidation, and settlement of

the estate.” 74  *585  This court has observed that
“[d]uring [the] period [of estate administration], an
administrator should reduce the decedent's personal
assets to possession, pay the debts of the estate, and

distribute the balance to those entitled to it.” 75

74 34 C.J.S. Executors and Administrators
§ 209, Westlaw (database updated May
2024) [hereinafter, 34 C.J.S. Executors and
Administrators § ––]. Given the possibility
of divergence between the general common
law, Delaware statutory law, and the laws of
other states, this decision has relied heavily
on black-letter authorities. For example,
“[t]he administration of the estate of a
decedent is governed by the law of the state
of the decedent's domicile at death.” Id. §
8. The Purpose Clauses could result in a
personal representative in a state that gave
executors relatively limited powers having
fewer rights than a personal representative in
a state that gave executors relatively broad
powers.
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75 Matter of Est. of Hedge, 1984 WL 136921,
at *3 (Del. Ch. Feb. 8, 1984). According
to one source, “[t]he term ‘settlement,’
strictly speaking, means the adjustment of
the claims and demands in favor of and
against the estate and does not include
the distribution of the estate.” 34 C.J.S.
Executors and Administrators § 914; see
also id. § 917 (“A final settlement cannot
be made before the estate has been fully
administered, with collections made and the
debts and legacies paid.”).

[24]  [25] Under estate law, “[t]he purposes of
administration are to collect the assets of the decedent,
pay his or her debts and expenses, and make
distribution to the persons entitled thereto, and to do

so in an orderly, expeditious, and efficient fashion.” 76

According to a venerable Delaware case,

An administrator is the
personal representative of his
intestate, and, by virtue of his
appointment and qualification,
is invested with the legal
ownership of all the goods
and chattels, rights and
credits which belonged to the
deceased at the time of his
death. His first duty, after
completing an inventory of
the personal property, is to
collect outstanding debts due
to the estate, sell the movable
property when necessary, pay
the debts due from the estate
and distribute the surplus, if
any, according to law. For these
ends he acquires a property in
all the assets of the estate, and
is the owner of them from the
time of the intestate's death until

a final settlement is made. 77

“[A]dministration also involves all that may be done
rightfully in preserving the assets,” such as defending

against “adverse claims to [the estate's] assets” and

prosecuting claims for monetary recovery. 78  “The
right and liability of personal *586  representatives to
sue and be sued are commensurate with the powers and

duties imposed on them by statute.” 79

76 33 C.J.S. Executors and Administrators
§ 3. There is a strong parallel between
these functions and the stages involved in
wrapping up an entity's affairs, discussed
above. The decedent's death marks the start
of the process, comparable to the act of
dissolution. The administration of the estate
corresponds to the winding up of the entity's
affairs. And the final settlement of the estate
wraps up the process, just as termination
or cancellation finally ends the winding up
phase.

77 Fid. Ins. Tr. & Safe Deposit Co. v. Niven,
11 Del. (6 Houst.) 64, 81–82 (1880); accord
Theisen v. Hoey, 58 A.2d 569, 571 (Del. Ch.
1948) (“In administering an estate according
to law, in general it is the duty of personal
representatives to collect any debts due the
deceased, to convert other personal property
into cash, and after the payment of the
debts of the deceased and the deduction
of all other proper charges and expenses,
to pay any balance there may be to the
person or persons entitled thereto.”); see
34 C.J.S., Executors and Administrators §
209 (“An executor or administrator has a
duty to preserve the assets of the estate
to which they are entrusted. A personal
representative's duty is to act on behalf of the
estate with the end goal of distributing and
closing that estate.”).

78 33 C.J.S. Executors and Administrators
§ 3; see id. § 175 (“All debts, claims,
rights, choses in action, and surviving
rights of action of decedent, of every kind,
reducible to money, vest in the executor
or administrator, to be collected or sued
on or transferred for the benefit of the
estate .... The representative also becomes
invested with the general rights of action
pertaining to personal property, including a
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right of action to recover personal property,
or for injuries to such property, as well ....”);
id. § 823 (“The executor or administrator
of a deceased person may sue or be
sued on causes of action connected with
the estate committed to their care.”); id.
§ 824 (“Estate representatives have been
found entitled to maintain various particular
actions, such as actions in tort, in contract,
or to determine property rights.” (footnotes
omitted)); id. § 827 (“[I]f the fruits of
recovery from a cause of action accruing
after decedent's death will be assets of the
estate, the representative may sue in either
a representative or an individual capacity.”);
see also id. § 169 (“Property, including
causes of action, accruing to a decedent after
death, is part of the decedent's estate.”); 31
Am. Jur. 2d Executors and Administrators §
990 (“A representative is charged with the
duty of collecting the goods, chattels, and
debts of a deceased and preserving them for
the estate and is a proper party to bring an
action toward that end. ... Thus, for example,
the executor of the estate of a deceased
noteholder holds title to the note and is the
proper party to bring suit on the note.”).

79 33 C.J.S. Executors and Administrators
§ 823. E.g., 10 Del. C. § 3701 (“All
causes of action, except actions for
defamation, malicious prosecution, or upon
penal statutes, shall survive to and against
the executors or administrators of the
person to, or against whom, the cause of
action accrued. Accordingly, all actions, so
surviving, may be instituted or prosecuted
by or against the executors or administrators
of the person to or against whom the cause
of action accrued.”); 10 Del. C. § 3704
(“No action brought to recover damages
for injuries to the person by negligence or
default shall abate by reason of the death of
the plaintiff, but the personal representatives
of the deceased may be substituted as
plaintiff and prosecute the suit to final
judgment and satisfaction.”). See also Lumb
v. Cooper, 266 A.2d 196, 197 (Del. Super.
1970) (discussing possibility for states’ laws

to diverge regarding personal representative
standing to assert wrongful death claim).

[26]  [27] Whether the executor can manage or
operate the decedent's business depends on the powers
granted to the executor, either by statute or under the
decedent's will. Under the common law, “[t]he conduct
of a business operation is normally outside the scope of

the duties of an executor or administrator.” 80  Unless
the decedent gives the executor different powers, the
executor can only continue the decedent's business for
a limited time for the purpose of selling it as a going
concern, winding up its operations and converting it to
cash, or transferring the business in accordance with

the decedent's wishes. 81

80 31 Am. Jur. 2d Executors and
Administrators § 429.

81
See generally In re Kurkowski's Est.,
487 Pa. 295, 409 A.2d 357, 361 (1979)
(“The personal representative's duty to settle
the estate must be viewed with reference
to the situation of the assets at the time
of decedent's death. Thus, he has no
duty to carry on a business conducted by
the decedent. On the contrary, a personal
representative breaches his trust if he
continues to operate a trade or business
on behalf of an estate in the absence of
testamentary direction or the consent of all
interested persons. ... This general rule is
subject to the limitation that the personal
representative may continue operating a
business of the decedent for a limited time
without liability for the purpose of selling
the business as a going concern or winding
up the business by converting the assets
into cash or performing existing contracts
of the decedent.” (citations omitted));
In re Gibson's Est., 46 Misc.2d 954,
261 N.Y.S. 2d 550, 554 (N.Y. Sur. Ct.
1965) (“Generally a fiduciary may not
continue the decedent's business unless
explicit and specific authority may be
found in the decedent's will, or if it is
continued temporarily for the purpose of
liquidation.” (citations omitted)); 31 Am.
Jur. 2d Executors and Administrators §
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429 (“Notwithstanding the general rule
against unauthorized continuation of a
decedent's business, a sound administrative
discretion may require some latitude in
closing out a decedent's business, and an
executor or administrator may be justified
in temporarily continuing a business for
the purpose of winding it up or liquidating
it.”); id. § 431 (“A statute may authorize
an executor or administrator to continue
or carry on the business of the decedent
where it is for the best interest of the estate,
and the probate court approves.” (footnote
omitted)).

*587  In contrast to the concept of estate
administration, the concept of settlement is more
limited. Settlement brings the estate to a close, with
the personal representative providing an accounting
to the court with jurisdiction over the estate and to

those with an interest in the estate. 82  “The final
account should show the inventory value of the items
the representative is chargeable with, which may be
corrected by ... evidence indicating their actual value,

or by loss or destruction of property.” 83

82 See 34 C.J.S. Executors and Administrators
§ 981 (“The final settlement of decedent's
estate must provide a just and true account
of the money collected by the personal
representative as a requirement for court
approval of the settlement. ... The balance
for distribution should be shown in the
account.”); id. § 916 (“It is the primary
duty of an administrator or executor to
render a full and true account of the
administration of the estate and to make
complete disclosure of all relevant data
pertaining thereto.” (footnote omitted)); see
also id. § 914 (“An accounting is the
personal representative's statement under
oath of the amount of money received and
spent, and a settlement is an adjustment
of the claims in favor of and against the
estate.”).

83 34 C.J.S. Executors and Administrators §
981.

[28] Because handling an estate requires
administering its assets before the ultimate settlement
of the estate's affairs, an executor must have the
ability to do both. Other jurisdictions have interpreted
provisions analogous to Section 18-705 to support this
outcome. New York courts have consistently construed
the comparable New York statute to permit the
executor of a deceased member to exercise governance

rights for the purpose of settling an estate. 84  An

intermediate appellate court in Virginia 85  and the

Supreme Court of Ohio 86  have reached the same
conclusion.

84 See, e.g., Crabapple Corp. v. Elberg, 153
A.D.3d 434, 435, 60 N.Y.S.3d 124 (1st Dep't
2017) (interpreting the nearly-identical NY
LLCL § 608, holding that the deceased
member's “controlling interest in the LLCs
passed to his estate upon his death,” and
that, consequently, the “co-executors of the
estate[ ] had the authority to act as co-
managers of the LLCs” (emphasis added));
Andris v. 1376 Forest Realty, LLC, 213
A.D.3d 923, 924, 184 N.Y.S.3d 813 (2d
Dep't 2023) (holding that the executor
was empowered “to exercise the decedent's
rights in the LLC for the purpose of settling
the estate”); Est. of Judith Lindenberg v.
Winiarsky, 2021 WL 1794560, at *1-2 (N.Y.
Sup. Ct. May 05, 2021) (contrasting the
personal representative with an assignee and
clarifying that the former “can act with all
rights the member enjoyed for the defined
purposes enumerated in [§ 608]”); Pachter v.
Winiarski, 2021 WL 1794565, at *1–2 (N.Y.
Sup. Ct. May 05, 2021) (confirming that the
surviving members “must accept the Estate
as a replacement of [the deceased member]
in a seamless transition”); see also In re
Bookhamer v. Karten - Bermaha Textiles
Co., L.L.C., 2004 WL 7329684, at *3 (N.Y.
Sup. Ct. Dec. 14, 2004) (confirming the
executors’ rights under LLCL § 608 to
seek information related to the deceased's
interest, including information that may
“support possible claims of mismanagement
affecting the value of that interest”).
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85 Friedberg v. Hague Park Apartments Ltd.
P'ship, 2001 WL 34157592, at *6 (Va. Cir.
Ct. Dec. 3, 2001) (interpreting § 50-73.48
of the Virginia Limited Partnership Act to
“in no way circumscribe[ ] the power of the
executor to exercise all powers previously
held by the deceased limited partner”).

86
Holdeman v. Epperson, 111 Ohio St.3d

551, 857 N.E.2d 583, 587–88 (2006)
(rejecting attempt to read in extra-statutory
limitations on the specific rights the personal
representative could exercise).

Under Jane's reading of Section 18-705, a personal
representative of a deceased member could exercise
the member's *588  rights for the purposes of
estate settlement, but not for the purposes of estate
administration. Under that reading, an executor could
not exercise member-level rights for the bulk of what
an executor has to do. A personal representative only
could exercise member-level rights for the final act of
settlement. That is not a reasonable reading of Section
18-705.

To bolster her reading, Jane argues that authorizing an
executor to engage in administration means that the
extent to which an executor can exercise member-level
rights will vary depending on the jurisdiction in which
the estate is subject to probate and the powers granted
to the executor. Jane argues that public policy demands
that all personal representatives operate under a single
governing law, with Section 18-705 of the Delaware
LLC Act providing the definitive expression of what
an executor or other personal representative can do.

[29]  [30] The extent to which Delaware LLC law
can or should overrides the estate law of other
jurisdictions would present a knotty choice of law
problem that the parties have not fairly presented. With
ever increasing frequency, practitioners argue that
Delaware entity law should take precedence over areas

of law that carry significance for other jurisdictions. 87

But under a truly contractarian approach to entity law

—and LLCs are primarily creatures of contract 88 —
there is no need *589  for Section 18-705 to provide a
one-size-fits-all solution. Let a thousand contractarian
flowers bloom.

87
See, e.g., Sunder Energy, LLC v. Jackson,
305 A.3d 723, 730 (Del. Ch. 2023) (“But
Sunder filed suit here—in Delaware—
because Sunder is a Delaware LLC and
its lawyers deployed the now widespread
legal technology of inserting restrictive
covenants into an internal governance
document. Businesses and their lawyers
do that so they can invoke Delaware's
contractarian regime and argue that it should
override how other jurisdictions regulate
restrictive covenants. That legal technology
calls on the Delaware courts to adjudicate
post-employment disputes for the country
and potentially the world. In the past
five years alone, the Court of Chancery
has issued written decisions addressing
disputes over restrictive covenants for
businesses operating in Hong Kong, Italy,
Alabama, Arizona, California, Colorado,
Idaho, Illinois, Louisiana, Nebraska, New
Jersey, New York, Oklahoma, and Texas.
Only two businesses operated in Delaware,
one of which filed two cases.” (footnotes

omittes)). Focus Fin. P'rs, LLC v.
Holsopple, 241 A.3d 784, 804 n.4
(“Delaware court have confronted with
increasing frequency situations in which
parties have attempted to use choice-of-
law provisions selecting Delaware law to
bypass the substantive law of sister states.
In this court, the conflicts most often
involve agreements containing restrictive

covenants.” (collecting authorities)).
(Del. Ch. 2020). See generally Ann M.
Lipton, Inside Out (or, One State to Rule
Them All): New Challenges to the Internal
Affairs Doctrine, 58 Wake Forest L. Rev.
321, 323–24 (2023) (“The current scope
of the internal affairs doctrine undermines
states’ ability to regulate economic activity
within their territory, as laws enacted to
protect their residents and promote state
policies are evaded by entity founders who
choose to organize in Delaware despite
maintaining all substantive operations in
other locations. More importantly, citizens
who reside in the affected states—those
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outside of Delaware--have no voice in
policy choices that may directly affect
their lives. And it appears that states all
too often acquiesce in this arrangement,
perhaps because it allows them to
evade responsibility for difficult political
choices.”).

88
In re Seneca Invs. LLC, 970 A.2d

259, 261 (Del. Ch. 2008) (“An LLC is
primarily a creature of contract ....”). “The
adverb ‘primarily’ is important and should

not be overlooked.” Godden v. Franco,
2018 WL 3998431, at *7 n.17 (Del. Ch.
Aug. 21, 2018). That is because there are
“core attributes of the LLC” that are not
contractual and which “only the sovereign
can authorize, such as its separate legal
existence, potentially perpetual life, and

limited liability for its members.” In re
Carlisle Etcetera LLC, 114 A.3d 592, 605

(Del. Ch. 2015); accord Holsopple, 241
A.3d at 809 (Del. Ch. 2020) (“A Delaware
LLC is ‘a separate legal entity’ created
through Delaware's sovereign power as a

state.”); see Totta v. CCSB Fin. Corp.,
2022 WL 1751741, at *17 & n.193 (Del. Ch.
May 31, 2022) (discussing entity attributes

that only a sovereign can authorize); In
re Coinmint, LLC, 261 A.3d 867, 908–
10 (Del. Ch. 2021) (discussing the role of
the sovereign in authorizing an LLC and
declining to dissolve an LLC domiciled
in Puerto Rico). An LLC agreement
cannot be an exclusively private contract
among its members “precisely because the
LLC has powers that only the State of

Delaware can confer.” Carlisle, 114

A.3d at 606; see Feeley v. NHAOCG,
LLC, 62 A.3d 649, 659–63 (Del. Ch.

2012); Auriga Cap. Corp. v. Gatz
Props., LLC, 40 A.3d 839, 849–56 (Del.

Ch. 2012), aff'd, 59 A.3d 1206 (Del.
2012). Professor Mohsen Manesh has
identified thirteen reasons why LLCs are

not wholly contractual and only partially
creatures of contract. See Mohsen Manesh,
Creatures of Contract: A Half-Truth About
LLCs, 42 Del. J. Corp. L. 391 (2018).
See generally Decades, supra, at 460–71
(identifying historical, jurisprudential, and
policy reasons why LLCs should not be
regarded as purely contractual entities);
Sandra K. Miller, The Best of Both Worlds:
Default Fiduciary Duties and Contractual
Freedom in Alternative Business Entities, 39
J. Corp. L. 295, 315–24 (2014) (reviewing
empirical studies and presenting data about
alternative entity agreements that undermine
premises of purely contractarian approach).

[31]  [32] To be sure, the rights that an executor
can exercise can vary based on what the law of the
probate jurisdiction provides or what the decedent
authorizes the executor to do, but the member rights
that the executor can potentially exercise can vary as
well. “Using the contractual freedom that the LLC Act
bestows, the drafters of an LLC agreement can create
an LLC with bespoke governance features or design an
LLC that mimics the governance features of another

familiar type of entity.” 89  As is the case here, drafters
can accept the statutory default of a member-managed
governance arrangement, which has strong functional
and historical ties to the general partnership (albeit

with limited liability for the members). 90  Drafters
can also opt to have a single managing member
and other, generally passive, non-managing members,
which closely resembles a limited partnership and is
also used as a substitute. Or drafters can opt for a
manger-managed entity, create a board of managers,
create classes of member units that resemble common
and preferred shares, and incorporate other corporate
features. In an LLC that resembles a corporation or
a limited partnership, the member's rights available
for the executor of a non-managing member will be
quite narrow. In an LLC that resembles a general
partnership, the “member's rights” will be broad.
Drafters can take these issues into account, just as
they take into account other issues presented by
the contractual freedom that the LLC Act provides.
Whatever rights the executor can exercise remain
subject to the ceiling that Section 18-705 imposes:
they have to be used for a proper purpose of either
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settling an estate or administering the former member's

property. 91

89 Obeid v. Hogan, 2016 WL 3356851, at *6
(Del. Ch. June 10, 2016).

90 See 6 Del. C. § 18-402 (establishing the
default rule that management of an LLC
is “vested in its members in proportion to
the then current ... interest of members in
the profits of the limited liability company
owned by all of the members,” with the
decision of members owning a majority of

such profit interest controlling); Kelly
v. Blum, 2010 WL 629850, at *11 n.73
(Del. Ch. Feb. 24, 2010) (identifying
parallel between member-managed LLC
and partnership); Symonds & O'Toole,
supra, § 9.01[A][1], at 9-5 (noting that as in
a general partnership, the LLC Act's “default
framework generally contemplates a unity
of membership and management control.”).

91 An alternative version of Section 18-705
might well identify a list of specific
member rights that a personal representative
could exercise. Or an alternative version
might distinguish between LLCs where
members have broad governance rights
and LLCs where certain members have
limited governance rights. An alternative
version might even distinguish between
the rights that a personal representative
could exercise in the Estate Scenario or
in a Disability Scenario. Currently, Section
18-705 does none of that. An alternative
version might also address whether an
LLC agreement can modify the statutory
rules. At present, Section 18-705 omits
the phrase “unless otherwise provided in
a limited liability company agreement,” or
some comparable variant. In this respect the
LLC Act differs from the Revised Uniform
LLC Act, which helpfully contains a single
section (105(c)) identifying the provisions
that cannot be modified by contract. The
Delaware LLC Act, by contrast, scatters
that signifier throughout the statute to
identify fifty-four default provisions that

an LLC agreement can modify. When
that phrase does not appear, the natural
inference is that the provision is mandatory.
The phrase does not appear in Section
18-705, suggesting an intent to ensure that a
personal representative possesses the ability
to exercise member-governance rights for
the two purposes that the statute authorizes.

*590  The possibility of executors exercising different
bundles of rights does not pose a problems for an entity
grounded on the ideal of bespoke agreements tailored
for specific parties and particular settings. Section
18-705 need not impose a universal standard for
personal representatives everywhere. Its plain meaning
controls.

2. The Interaction Between Section 18-705 And
The Pick-Your-Partner Principle

To support a narrower reading of Section 18-705, Jane
also cites the pick-your-partner principle. As discussed
previously, the default provisions of the LLC Act
incorporate pick-your-partner concepts. But neither
those default rules nor the general policy of being able
to pick your partner override the specific language
of Section 18-705. That section reflects a conscious
legislative decision to incorporate other policies, such
as fairness to a member who has died or suffered a
disability.

[33]  [34] The pick-your-partner principle is an
important default rule in LLC law, but it is not
mandatory. Parties can contract around the pick-your-
partner principle in an LLC Agreement by providing
for the automatic admission of assignees as members.
They can also craft other mechanisms that are less
onerous than the requirement of a unanimous vote by
the other members.

Section 18-705 reflects a compromise between at
least two policies: the non-mandatory pick-your-
partner principle and a desire to treat a member
fairly following an adverse life event. Section
18-705 implements the pick-your-partner principle
by recognizing that a member interest that flows
to an estate only has assignee status. But Section
18-705 counterbalances that limitation by enabling the
executor to exercise member-level governance rights
for limited purposes.
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[35] The history of Section 18-705 evidence a
steady broadening of the powers afforded to personal
representatives, notwithstanding the consequences for
the pick-your-partner principle. “[I]n the interpretation
of a statute, it is proper to look to the origin of
the act or of the section being construed, or to the

sources from which it was derived.” 92  “ ‘The legal
history of a statute, including prior statutes on the
same subject, is a valuable guide for determining
what object an act is supposed to achieve’ because
frequently legislative enactments are not accompanied

by a contemporaneous commentary.” 93

92 73 Am. Jur. 2d Statutes § 83.

93
Cede & Co. v. Technicolor, Inc., 758

A.2d 485, 495 (Del. 2000) (quoting 2A
Norman F. Singer, Sutherland Statutory
Construction § 48.03, at 315 (5th ed.
1992)); accord Sussex Cty. Dep't of Elecs.
v. Sussex Cty. Republican Comm., 58 A.3d
418, 423 (Del. 2013). See generally 73
Am. Jur. 2d Statutes § 66 (“The purpose
of a statute may in part be gathered
from the whole act. In determining such
purpose, resort may be had not only to
the context but also to the structure and
scheme of the act, and in some cases, to its
legislative history.” (footnotes omitted)); 2A
Sutherland Statutory Construction § 48:3
(7th ed. 2014) (“A statute's legal history
may be as important for interpretation as
its historical background. Courts discussing
an act's legal history usually are speaking
more specifically about prior statutes on the
same subject, and recent statutes on similar
subjects, and the case law interpreting such
legislation. Consequently, most analyses of
an act's legal history amount to application
of the rule of in pari materia, even where
employing a different vocabulary.”); id.
§ 51:3 (“Statutes are in pari materia—
pertain to the same subject matter—when
they relate to the same person or thing,
to the same class of persons or things, or
have the same purpose or object.” (footnote
omitted)).

*591  “[M]uch of the language and many of the
concepts found in the LLC Act are taken from” the

Delaware Limited Partnership Act (the “LP Act”). 94

The history of the LLC Act thus largely means the
history of the LP Act. That is particularly true for
Section 18-705, which tracks the analogous provision
of the LP Act. For the origins of the latter provision,
we must look to limited partnership law.

94 Lubaroff & Altman, supra, § 13.1.2, at 13-2;
see also id. at 13-2 to 13-3 (“Recognizing
the striking similarities of both the language
and concepts of [DRULPA] and the LLC
Act, it is logical to conclude that, except
where an analogy fails due to a fundamental
difference between a Delaware limited
partnership and an LLC, such as a difference
flowing from the absence of any general
liability in an LLC, authorities decided
under [DRULPA] should be relevant in
interpreting the LLC Act and in dealing
with issues relating to LLCs.”); id. at 13-2
(“[I]n many respects, a member of an LLC is
treated like a limited partner is treated under
[DRULPA].” (citing 6 Del. C. §§ 18-209,
18-301, 18-302, 18-305, 18-306, 18-501,

18-502, 18-603, 18-607, 18-705, 18-803,

18-804, 18-1001, & 18-1101(c))).

a. Early Limited Partnership Statutes

The American version of the limited partnership has
French roots. In 1673, France recognized “the société
en commandite, in which some partners were treated

as outside investors and granted limited liability.” 95

In 1807, France codified its commercial law. 96  The

new code provided for a form of limited partnership 97

and received significant attention in the United *592

States. 98

95 Eric Hilt & Katharine O'Banion, The
Limited Partnership in New York, 1822–
1858: Partnerships Without Kinship, 69 J.
Econ. Hist. 615, 615–16, 619 (2009). The
concept of the limited partnership “dates at
least as far back as twelfth-century Italy,
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where it was known as the accomandita.”
Id. at 1619. In that atavistic entity, a general
partner's death caused the entity to dissolve,
but the death of a limited partner did not.
Instead, a limited partner interest could
pass to the limited partner's heirs. Francis
J. Troubat, The Law of Commandatary
Limited Partnership in the United States
439 (1853) (“The reason for the difference
is, that it is contrary to common reason,
that in general or ordinary partnerships,
the surviving partners should be obliged to
receive the heir of the deceased member
as an associate, a person who may be
utterly disqualified for their business, while
in the accomandita, it is wholly immaterial
whether the special partner be succeeded
by the heir, inasmuch as neither is more
than a creditor of his capital invested, and
a participant of the profit or loss, after
the payment of all the debts.”) (citing 1
Gregorio Fierli, Della Società chiamata
Accomandita e di Altre Materie Mercantili
secondo le Leggi e Statuti veglianti in
Toscana 46–47 (1803)).

96 Charles E. Freedeman, Joint-Stock Business
Organizations in France, 1807–1867, 39
Bus. Hist. Rev. 184, 185 (1965) (“The
juridical framework of modern French
business organization was established by the
Code de commerce in 1807, one of the five
major codes of the Napoleonic period. It was
a codification of commercial law modeled
on an earlier partial codification, the Edict
of 1673.”).

97 Id. at 186 (“[T]he société en commandite
was a ‘limited’ (or ‘sleeping’ or ‘silent’)
partnership in which one or a number
of active partners (gérants), managed the
enterprise, and one or a number of passive
or ‘limited’ partners (commanditaires),
contributed capital or other assets to the
enterprise but were denied participation in
management. The gérants of a commandite
... were subject to unlimited liability. The
commanditaires, described in the Code as
simply lenders of capital (bailleurs des
fonds), possessed limited liability and were

to receive an agreed-upon share of the
profits.” (footnotes omitted)).

98 Hilt & O'Banion, supra, at 619 (“In France,
the société en commandite was recognized
in its first commercial code, Colbert's
Ordinance of 1673, and a more precise
specification of the form was included in
its 1807 commercial code, which received
significant attention in the United States.”).

In 1822, New York adopted the first American limited

partnership statute, basing it on the French model. 99

Under the New York statute, a general partner's death
caused the limited partnership to dissolve, but if a
limited partner died, then the partners could vote to

renew the partnership. 100

99 See id. (“New York's 1822 statute was
an adaptation of the 1807 code's terms
relative to the commandite.”); id. at 620
n.23 (“The initial bill [for the New York
statute] contain[ed] long passages taken
verbatim from [the] 1814 translation of the
1807 code, which account for more than
half of its text.”). The statute referred to
a limited partner as a “special partner.”
See, e.g., Skolny v. Richter, 139 A.D. 534,
541, 124 N.Y.S. 152 (N.Y. App. Div. 1910)
(“[T]he special partner, so far as concerns
his relations to his general partners, is
treated as a mere contributor of capital with
none of the rights or liabilities belonging to
general partners, such as universal agency,
unlimited liability for debts and a property
interest in the firm name and good will.”).

100 See 1 John Duer et al., The Revised Statutes
of the State of New-York, pt. II, ch. IV, tit. I,
§ 12 (1829) (“Every alteration which shall
be made in the names of the partners, in
the nature of the business, or in the capital
or shares thereof, or in any other matter
specified in the original certificate, shall
be deemed a dissolution of the partnership;
and every such partnership, which shall
in any manner be carried on after any
such alteration shall have been made, shall
be deemed a general partnership, unless
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renewed as a special partnership, according
to the provisions of the last section.”).

In 1838, Pennsylvania took the next step by
providing by default for the continuation of a limited

partnership after the death of a limited partner. 101

The Pennsylvania statute also provided that a deceased
limited partner's “executor or administrator may either
continue his interest therein for its unexpired term, for

the benefit of his estate, or may sell the same.” 102  The
executor also had standing to sue for an accounting
or to obtain a judgment for any amounts owed to the

deceased limited partner. 103  The concept of special
rights for an executor was born. New York made

similar changes to its statute in 1857. 104

101 James Dunlop, The General Laws of
Pennsylvania 858 (2d ed. 1849) (“[T]he
decease of special partners shall not dissolve
[the] limited partnership, unless by the
agreement between the parties it is provided
that such decease shall have that effect.”).

102 George M. Stroud, A Digest of the Laws of
Pennsylvania 845 (6th ed. 1841) (emphasis
added). The Pennsylvania statute also
permitted a limited partner to transfer
their interests before death: “[A] special
partner, with the assent of his partner, in
writing, first had and obtained, may sell or
assign his interest in a limited partnership
without causing thereby a dissolution of the
partnership.” Id.

103 See, e.g., Bunting v. Bunting, 199 Pa. 27, 48
A. 681 (1901).

104 See Walkenshaw v. Perzel, 32 How. Pr.
233, 239 (N.Y. Sup. Ct. 1866); 1 John W.
Edmonds, Statutes at Large of the State of
New York, pt. II, ch. IV, tit. I, § 12 (2d. ed.
1869); Edmonds, supra, § 12.

b. The Uniform Limited Partnership Act of 1916

The next big event for limited partnership law
arrived in 1916 when the National Conference
of Commissioners on Uniform State Laws (the
“Commissioners”) promulgated *593  the Uniform

Limited Partnership Act (“ULPA”). At the time, most
limited partnership statutes provided for dissolution
upon a limited partner's death; Pennsylvania and New

York were outliers. 105  The Commissioners adopted
the minority approach. For general partners, ULPA
provided that “[t]he retirement, death or insanity of
a general partner dissolves the partnership, unless the
business is continued by the remaining general partners
(a) Under a right so to do stated in the certificate, or

(b) With the consent of all members.” 106  For limited
partners, ULPA provided as follows: “On the death of
a limited partner his executor or administrator shall
have all the rights of a limited partner for the purpose
of settling his estate, and such power as the deceased
had to constitute his assignee a substituted limited

partner.” 107  That language anticipates the current
content of Sections 17-705 and 18-705, but it only
applies to limited partners.

105 See Eugene A. Gilmore, Handbook on the
Law of Partnerships 638 (1911); id. at
638–39 (“Some statutes, however, contain
provisions affecting [the majority] rule. ...
In Minnesota the certificate may provide
that the death of a partner shall not dissolve
the partnership, in which case it may be
continued by the surviving partners as
a limited partnership till the expiration
of the period fixed. In New York the
business may be continued if the partnership
articles so provide and the deceased partner's
representatives consent. ... In Virginia a
partnership is not dissolved by the death of
one or more special partners, unless it is
expressly stated in the certificate or ‘paper.’
”).

106 ULPA § 20 (1916).

107 Id. § 21.

Delaware was the last state to adopt ULPA. 108

Nearly sixty years after its promulgation, in 1973,
the General Assembly adopted the Delaware Uniform
Limited Partnership Act (“DULPA”). Delaware's
version copied ULPA's provisions for what happened
upon a limited partner's death and the rights of the

estate. 109
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108 See generally Joseph J. Basile, Jr., The
1985 Delaware Revised Uniform Limited
Partnership Act, 41 Bus. Law. 571, 571–
73 (1986); accord Stephen I. Glover
& Craig M. Wasserman, Partnerships,
Joint Ventures & Strategic Alliances §
12.02, at 12-7 (2003); see Basile, supra,
at 571 (“All states except Louisiana
ultimately did adopt the ULPA. Delaware
was the last to do so, waiting until
1973. [DULPA] contained a number of
nonuniform provisions, however, that made
Delaware an attractive jurisdiction in which
to organize limited partnerships.” (footnote
omitted)).

109 Compare 6 Del. C. § 1721 (1973), with
ULPA § 21 (1916) (identical text).

c. The Revised Uniform Limited Partnership Act

In 1976, just three years after Delaware adopted
DULPA, the Commissioners promulgated the Revised
Uniform Limited Partnership Act (“RULPA”). The
new statute provided that the death of a general
partner who was an individual caused the general

partner to withdraw from the limited partnership, 110

but the withdrawal of a general partner (including
by reason of death) would not cause dissolution if
at least one other general partner remained and the
limited partnership agreement authorized the limited

partnership to continue. 111

110 RULPA § 402(6)(i).

111 RULPA § 801(4).

RULPA also included an antecedent to Sections
17-705 and 18-705. It stated:

If a partner who is an
individual dies or a court of
competent jurisdiction adjudges
him [or her] to be incompetent
to manage his [or her]
person or his [or her]
property, the partner's executor,

administrator, guardian,
conservator, or other legal
representative may exercise all
of the partner's rights for the
purpose *594  of settling his
[or her] estate or administering
his [or her] property, including
any power the partner had to
give an assignee the right to
become a limited partner. If a
partner is a corporation, trust,
or other entity and is dissolved
or terminated, the powers of
that partner may be exercised
by its legal representative or

successor. 112

Notably, RULPA departed from ULPA by addressing
the death or incapacity of any partner, not just a
limited partner. By making this change RULPA opened
the door to a personal representative of a general
partner exercising general-partner-level governance
rights “for the purpose of settling his [or her] estate or
administering his [or her] property.” At the same time,
however, RULPA provided expressly that the rights a
personal representative could exercise only included
“any power the partner had to give an assignee the right
to become a limited partner,” not a general partner.
Commentators cited the change but did not provide a

rationale. 113

112 6 Del. C. § 17-705 (1981) (bracketed
language in original).

113 See Lubaroff & Altman, supra, § 5.11,
at 5-43 (“Section 17-705 makes it clear
that a limited partner who dies or becomes
adjudicated as incompetent to manage his
or her person or property, does not lose
all rights and powers by virtue of such
death or incompetence, but rather, such
limited partner's personal representative can
exercise the rights and powers of such
deceased or incompetent limited partner
and such personal representative can even
exercise a power under a partnership
agreement to become a limited partner.”);

What's New with LLCs 2025? - 67

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0102125911&pubNum=0001105&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0102125911&pubNum=0001105&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0102125911&pubNum=0001105&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0102125911&pubNum=0001105&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0102125911&pubNum=0001105&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LR&fi=co_pp_sp_1105_571&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1105_571 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0102125911&pubNum=0001105&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LR&fi=co_pp_sp_1105_571&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1105_571 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT6S17-705&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT6S17-705&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT6S18-705&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT6S17-705&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT6S17-705&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 


Gurney-Goldman v. Goldman, 321 A.3d 559 (2024)

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 38

1 Larry E. Ribstein & Robert R. Keatinge,
Ribstein and Keatinge on Limited Liability
Companies § 9:9 (2024), Westlaw (database
updated June 2024) (“The RULPA provides
that an executor who succeeds to the rights
of a deceased or incompetent partner may
exercise all of the partner's rights to settle the
partner's estate or administer the partner's
property. This implies that the executor may
not be an assignee of the partner, although
it is not clear why the successor should
not obtain the former partner's financial
rights. The same rules on these matters
apply to LLCs.”) (footnote omitted); Robert
R. Keatinge & Ann E. Conaway, Keatinge
and Conaway on Choice of Business Entity:
Selecting Form and Structure For a Closely
Held Business § 5.21, Westlaw (database
updated Oct. 2023) (“Under RULPA, the
death of a general partner is an event of
withdrawal entitling the general partner's
executor or administrator to assume the
powers of the deceased partner for the
purpose of settling the partner's estate. As
the deceased partner's death is deemed an
event of withdrawal, the legal representative
is entitled to pursue a determination of the
fair value of the deceased partner's interest
in the partnership as of the date of death
based upon the partner's right to share in
distributions from the partnership. The event
of withdrawal may cause dissolution of the
partnership.”) (footnotes omitted).

This time, Delaware moved more quickly. In 1982,
the General Assembly adopted the Delaware Revised
Uniform Limited Partnership Act (“DRULPA”).
Section 17-705 tracked RULPA's model provision and

had the same implications. 114

114 6 Del. C. § 17-705 (1982).

In 1985, Delaware struck out on its own. In that year,
the General Assembly made a series of significant
changes to DRULPA. Those changes did not affect
Section 17-705, which continued to track the provision
in the model act.

d. The LLC Act

That brings us to 1992, when the General Assembly
adopted the LLC Act. The 1992 version of Section
18-705 closely tracked the LP Act version. It stated:

If a member who is
an individual dies or
a court of competent
jurisdiction adjudges him to
be incompetent to manage
his person or his property,
the member's executor,
administrator, guardian,
conservator or other legal
representative may exercise all
of the member's *595  rights
for the purpose of settling
his estate or administering
his property, including any
power under a limited liability
company agreement of an
assignee to become a member.
If a member is a corporation,
trust or other entity and is
dissolved or terminated, the
powers of that member may
be exercised by its legal

representative or successor. 115

Like its LP Act forebear, which applied to any partner,
Section 18-705 applied to any member. Unlike the LP
Act, which spoke in terms of a personal representative
executing any power to make an assignee a limited
partner, the LLC Act spoke generally about a right to
become “a member.”

115 6 Del. C. § 18-705 (1992).

Since 1992, Section 18-705 has persisted largely
unchanged. In 1995, the General Assembly amended

the provision to eliminate gendered language. 116

And in 2016, the statute was amended to delete the
words “executor, administrator, guardian, conservator
or other legal representative” from the first sentence

What's New with LLCs 2025? - 68

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT6S17-705&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT6S17-705&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT6S17-705&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT6S18-705&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT6S18-705&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT6S18-705&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT6S18-705&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT6S18-705&originatingDoc=I8fa3f64040aa11ef9cffb22aea37c26b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 


Gurney-Goldman v. Goldman, 321 A.3d 559 (2024)

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 39

and substitute “personal representative,” as well as to
delete the words “legal representative or successor”
from the last sentence and substitute “personal

representative.” 117  In lieu of this language, the
amendment added a new definition of “personal

representative” to the definitions section. 118

116 70 Del. Laws, ch. 186, § 1 (1995).

117 71 Del. Laws, ch. 77, § 29 (2016).

118 Id.

Looking back from the original limited partnership
statutes to what Section 18-705 says today reveals a
steady broadening of the scenarios where a personal
representative could exercise rights. The ancestral
provisions only authorized an executor of a limited
partner interest to exercise the rights that a limited
partner would have had for purposes of settling the
estate. The Commissioners broadened that to any
partner in RULPA, and Delaware followed suit. Then,
when enacting the LLC Act, the General Assembly
substituted the concept of a member, without limiting
the concept to non-managing members or any other
more limited type of interest.

[36] The statutory progression reinforces a plain
language reading under which Section 18-705
authorizes a personal representative to exercise full
governance rights for a proper purpose, at the expense
of the pick-your-partner principle. In the face of that
history and the explicit language of Section 18-705, the
pick-your-partner principle cannot prevail.

e. A Contrast: The Uniform
Limited Partnership Act of 2001

Although the Delaware versions of Sections 17-705
and 18-705 have not changed since 1992, the
Commissioners have continued their work. In 2001,
they introduced a new version of the Uniform Limited
Partnership Act that dramatically restricted the powers
of the executor of a deceased partner, consistent with
the pick-your-partner principle. The new provision
states:

If a partner dies, the deceased
partner's legal representative
may exercise the rights of a
transferee provided in Section
702(c); and for the purposes of
settling the estate, the rights of
a current limited partner under

Section 304. 119

The commentary explains that the section limits
the executor's rights to those of a transferee, plus
“temporary, additional information rights to the legal

representative *596  of the estate.” 120  The provision
does not contemplate that the executor can exercise any
governance rights.

119 ULPA (2001 with amendments through
2013) § 704.

120 Id. comment.

The Commissioners also have promulgated a revised
version of Limited Liability Company Act. Section
504 addresses the power of the legal representative of
a deceased member, stating:

If a member dies, the deceased member's legal
representative may exercise:

(1) the rights of a transferee provided in Section
502(c); and

(2) for the purposes of settling the estate, the rights

the deceased member had under Section 410. 121

The commentary states: “The estate and those claiming
through the estate are transferees, and as such they
have very limited rights to information. This section
provides temporary, additional information rights to
the legal representative of the estate. Sections 410 and

502(c) pertain only to information rights.” 122

121 ULLCA (2006 with amendments through
2013) § 504.
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122 Id. § 504, comment.

Both provisions comport with the pick-your-partner
principle and illustrate an alternative tack that a
statutory regime could take. The Delaware General
Assembly has not adopted either model. The decision
to retain Section 18-705 and its LP Act counterpart
reinforces the implication that an executor can exercise
all of the powers of a member (or a partner) for the
purpose of settling the deceased member's estate and
administering its property.

* * *

To the extent that Section 18-705 stands in tension with
the pick-your-partner principle, the language of the
statute controls. A personal representative can exercise
the governance rights that a member possessed, as long
as the personal representative acts for a proper purpose.

3. Whether The Right Must Be “Necessary” For
Settling The Estate Or Administering Property

In her final effort to limit the scope of Steven's
rights, Jane argues that Steven can only exercise
governance rights that are necessary for settling an
estate. That requirement does not appear anywhere
in Section 18-705. The statute instead requires that
Steven exercise any governance rights for a proper
purpose, defined as the settlement of the estate or the
administration of property.

[37]  [38] Other Delaware doctrines require that
a party exercise a particular right or power for a
proper purpose. A stockholder exercising Section 220
rights must do so for a purpose reasonably related
to the stockholder's status as a stockholder, and the
stockholder must both identify a legitimate purpose

and pursue that purpose subjectively. 123  Fiduciaries
*597  also must exercise their powers for a proper

purpose, namely the best interests of the beneficiary.
A fiduciary must both identify how the fiduciary act
benefits the beneficiary and pursue that purpose in

subjective good faith. 124

123 See 8 Del. C. § 220 (“Any stockholder ...
shall, upon written demand under oath
stating the purpose thereof, have the right ...
to inspect for any proper purpose ...”); id.

(“A proper purpose shall mean a purpose
reasonably related to such person's interest
as a stockholder.”); AmerisourceBergen
Corp. v. Lebanon Cty. Emps.’ Ret. Fund,
243 A.3d 417, 425 (Del. 2020) (“A
proper purpose is a purpose reasonably
related to such person's interest as a
stockholder.” (cleaned up)); Woods Tr. of
Avery L. Woods Tr. v. Sahara Enters., Inc.,
238 A.3d 879, 889 (Del. Ch. 2020) (noting
that after “plaintiff establishes (i) its status
as a stockholder, (ii) its compliance with
the statutory requirements for making a
demand, and (iii) a proper purpose for
conducting the inspection, .... the plaintiff
must demonstrate by a preponderance of
the evidence that ‘each category of books
and records is essential to accomplishment
of the stockholder's articulated purpose for

the inspection.’ ”) (quoting Thomas &
Betts Corp. v. Leviton Mfg. Co., 681 A.2d

1026, 1035 (Del. 1996)); Highland Select
Equity Fund, L.P. v. Motient Corp., 906 A.2d
156 (Del. Ch. 2006) (“All of [the elements
of Section 220] are underlined by a clear
requirement that a Section 220 plaintiff has
a responsibility to make its demand in good
faith ....”), aff'd, 922 A.2d 415 (Del. 2007).

124 See In re Columbia Pipeline Gp., Inc.
Merger Litig., 299 A.3d 393, 455 (Del. Ch.
2023) (“Acting loyally requires acting in
good faith, and acting in good faith requires
that the fiduciary subjectively believe that
the course of action is in the best interests
of the corporation and its stockholders.”);
id. (“Stated conversely, a corporate fiduciary
acts in bad faith when the fiduciary
‘intentionally acts with a purpose other than
that of advancing the best interests of the
corporation.’ ”) (citation omitted). See also

United Food & Com. Workers Union v.
Zuckerberg, 250 A.3d 862, 895 (Del. Ch.
2020), aff'd, 262 A.3d 1034 (Del. 2021)
(“As long as an otherwise independent and
disinterested director has a rational basis for
her belief, that director is entitled (indeed
obligated) to make decisions in good faith
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based on what she subjectively believes
will maximize the long-term value of the
corporation for the ultimate benefit of its
residual claimants.”).

[39] The same is true for Steven as executor. He must
subjectively believe that his exercise of governance
rights serves a proper purpose, and his belief must be
rational. As long as that is the case, the court will not
second-guess Steven's exercise of governance rights.

More than that, this decision cannot say. The parties
have joined issue over a series of declaratory
judgments. No one has identified a particular action
that Steven seeks to take or which gives rise to
a concrete dispute necessitating analysis of whether
Steven had a proper purpose for seeking to invoke a
membership-level governance right. If a dispute arises
and the parties cannot resolve it, then litigation may be
warranted. At present, any opinion about whether or
not Steven could take a specific act would be advisory.

D. The Affirmative Defenses
[40]  [41]  [42]  [43]  [44]  [45] Jane asserted

the equitable defenses of acquiescence, ratification,
estoppel, laches, consent, and waiver to block the
plaintiffs from obtaining any of relief. In the current
case, each of those defenses reduces to the contention
that everyone knew that she, Allan, and Louisa were
managing the Goldman family real estate business,
and no one challenged that reality until this lawsuit.
Therefore, Jane says, Steven should not be able to
challenge her managerial role or assert the governance
rights associated with Allan's interest.

[46]  [47] Each of Jane's affirmative defenses
requires that the plaintiffs have known about Jane's

actions and yet waited too long to assert a claim. 125

Laches advances *598  the waited-too-long argument
directly. Acquiescence, ratification, consent, and
waiver treat a long delay as implied consent. Estoppel
treats the long delay as an implied representation on
which Jane relied.

125
See, e.g., Klaassen v. Allegro Dev. Corp.,
2013 WL 5739680, at *20 (Del. Ch. Oct. 11,
2013) (the doctrine of acquiescence “applies
when a plaintiff ‘has full knowledge of his

rights and the material facts’ ”) (citation

omitted), aff'd, 106 A.3d 1035 (Del.

2014); Wechsler v. Abramowitz, 1984
WL 8244, at *4 (Del. Ch. Aug. 30,
1984) (“[K]nowledge of all the facts is
an essential element of acquiescence” and
courts will deny the affirmative defense
where a plaintiff “did not have knowledge of
the correct and complete facts.”); TR Invs.,
LLC v. Genger, 2010 WL 2901704, at *16
n.113 (Del. Ch. July 23, 2010) (“Before a
party can ratify something, it must first have
‘sufficient notice or means of knowledge’ of
the ... act in question.” (citation omitted)),

aff'd, 26 A.3d 180 (Del. 2011); Olson
v. Halvorsen, 2009 WL 1317148, at *11
(Del. Ch. May 13, 2009) (“ ‘[T]he party to
be estopped’ ” must possess “ ‘knowledge,
actual or constructive, of the real facts.’

” (citation omitted)), aff'd, 986 A.2d 1150

(Del. 2009); 125  Bantum v. New Castle
Cty. Vo-Tech Educ. Ass'n, 21 A.3d 44, 50
(Del. 2011) (“ ‘Waiver is the voluntary
and intentional relinquishment of a known
right’ and therefore ‘implies knowledge of
all material facts.’ ” (citation omitted)). The
estoppel defense fails for similar reasons.
Jane cannot identify any representation by
the plaintiffs to the effect that she would
be the manager of SG Windsor in the sense

contemplated by the LLC Act. See In re
El Paso Pipeline P'rs, L.P. Deriv. Litig., 132
A.3d 67, 119 (Del. Ch. 2015) (“[E]stoppel
requires some form of representation (or
promise) plus prejudicial reliance.”), rev'd

on other grounds, 152 A.3d 1248 (Del.
2016).

Jane is right in one respect. Everyone knew that she,
Allan, and Louisa were managing the Goldman family
real estate business. But as discussed previously, they
were managing the business in the colloquial sense.

That longstanding status quo did not provide any
reason to think that Jane, Allan, and Louisa saw
themselves as managers of SG Windsor for purposes
of the LLC Act. The dispute over SG Windsor did
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not become known, concrete, or ripe until 2022,
when Allan died and Steven attempted to exercise the
governance rights Allan possessed as a member.

Once that dispute arose, Amy and Steven sued
promptly. They did not acquiesce to Jane's provision.
They did not waive any right contest Jane's claim to
be an LLC Act manager. Nor did they acquiesce in,
consent to, or ratify her status. None of her defenses
prevent the plaintiffs from seeking relief.

E. No Injunctive Relief
[48] The plaintiffs ask the court to enter an injunction

preventing Jane from taking any action unilaterally on
behalf of SG Windsor. The plaintiffs correctly observe
that because SG Windsor is a member-managed LLC,
and because SG Windsor lacks any LLC agreement
that says otherwise, the management of SG Windsor is
“vested in its members in proportion to the then current
percentage or other interest of members in the profits
of the limited liability company owned by all of the
members, the decision of members owning more than
50 percent of the said percentage or other interest in

the profits controlling ....” 126

126 6 Del. C. § 18-402.

[49] At present, however, there is no concrete act that
the plaintiffs seek to enjoin. Under Court of Chancery
Rule 65, “every order granting an injunction ... shall
be specific in its terms; shall describe in reasonable
detail, and not by reference to the complaint or other
document unless such document is served with the

injunction or restraining order, the act or acts to be

restrained ....” 127  The plaintiffs have not identified
concrete relief that the court could award, because Jane
is not currently threatening any particular action. The
plaintiffs instead seek injunctive relief as if it were the
natural consequence of a declaratory judgment. It is
not.

127 Ct. Ch. R. 65(d).

III. CONCLUSION

Allan's estate holds an assignee interest, not a member
interest. As Allan's executor, Steven can exercise the
member-level governance rights that Allen possessed
while alive, but only for the proper purposes of settling
the estate or administering its affairs. He cannot
exercise member-level governance rights for any other
reason. Except for those proper purposes, the estate has
only the rights of an assignee. *599  Jane's affirmative
defenses fail, and no injunction will issue.

The parties will cooperate on preparing a form of final
order. If there are additional issues that the court must
resolve before an order can be entered brining this
dispute to a close at the trial court level, then the parties
will submit a joint letter identifying those issues and a
schedule for resolving them.

All Citations

321 A.3d 559

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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Superior Court of New Jersey, Appellate Division.

Kartik PATEL and Shiv Hospitality

LLC, Plaintiffs-Appellants,

v.

NEW JERSEY DEPARTMENT OF TREASURY,

DIVISION OF REVENUE AND ENTERPRISE

SERVICES, Defendant-Respondent.

DOCKET NO. A-2370-22
|

Argued May 29, 2024
|

Decided June 18, 2024

Synopsis

Synopsis

Background: Limited liability company (LLC) and
its sole member filed complaint against Treasury
Department's Division of Revenue and Enterprise
Services to compel it to reinstate LLC after Division
terminated LLC in response to filing of certificate of
dissolution and termination with Division by former
LLC member who had previously sold his interest
to sole member. The Superior Court, Law Division,
Mercer County, sua sponte transferred case to the
Superior Court, Appellate Division, because LLC and
member were seeking court order compelling action
by state agency. Parties and amicus curiae New Jersey
State Bar Association agreed that Division lacked
statutory authority to rescind certificate of dissolution
and termination administratively. LLC and member
asked court to use its equitable powers to cancel
certificate of dissolution.

[Holding:] As matter of first impression, the Superior
Court, Appellate Division, Sabatino, P.J.A.D., held
that appropriate mechanism to pursue rescission of
dissolution was to obtain equitable relief through civil
action in trial court.

Remanded with instructions.

Procedural Posture(s): Review of Administrative
Decision.

West Headnotes (5)

[1] Corporations and Business
Organizations Dissolution and
Forfeiture

Limited liability company (LLC) statutes
do not empower Department of Treasury
to rescind certificate of dissolution and
termination administratively, in absence
of court order directing such relief. N.J.
Stat. Ann. § 42:2C-1 et seq.

[2] Corporations and Business
Organizations Reinstatement after
dissolution or forfeiture

Trial courts possess jurisdiction and
authority to rescind certificate of
dissolution and termination of limited
liability company (LLC), with proper
showing of justification by applicant and
upon appropriate notice to interested or
affected parties.

[3] Statutes Reason, reasonableness,
and rationality

Courts strive to construe laws in sensible
manner.

[4] Statutes Purpose

Statutes Construing together; 
 harmony

At times, courts may be called upon to
harmonize disparate statutory provisions,
or to interpret literal contents of statute
in manner that advances its manifest
purposes.

1 Case that cites this headnote
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[5] Corporations and Business
Organizations Reinstatement after
dissolution or forfeiture

Appropriate mechanism for limited
liability company (LLC) and its
sole member to pursue rescission
of dissolution of LLC by Treasury
Department's Division of Revenue and
Enterprise Services in response to filing
of certificate of dissolution of termination
by former LLC member was to obtain
equitable relief through civil action in
trial court; Division lacked statutory
authority to rescind its dissolution of LLC,
but governing statutes logically should
accommodate mechanism for rescinding
improperly filed certificate of dissolution
and termination when supported by
principles of equity, and trial court had
power to grant equitable relief. N.J. Stat.
Ann. § 42:2C-1 et seq.

More cases on this issue

**686  On appeal from the Superior Court of New
Jersey, Law Division, Mercer County, Docket No.
L-1883-22.

Attorneys and Law Firms

John F. Wiley, Jr., Metuchen, argued the cause for
appellants (Wiley Lavender Maknoor, attorneys; John
F. Wiley, Jr., on the briefs).

Michael J. O'Malley, Deputy Attorney General, argued
the cause for respondent (Matthew J. Platkin, Attorney
General, attorney; Sara M. Gregory, Assistant
Attorney General, of counsel; Michael J. O'Malley, on
the brief).

Gianfranco A. Pietrafesa argued the cause for amicus
curiae New Jersey State Bar Association (New Jersey
State Bar Association, attorneys; William H. Mergner
Jr., President, Cedar Knolls, of counsel and on the
briefs; Timothy F. McGoughran, Monmouth County,
NJ, and Gianfranco A. Pietrafesa, Hackensack, on the
briefs).

Before Judges Sabatino, Mawla, and Marczyk.

Opinion
The opinion of the court was delivered by

SABATINO, P.J.A.D.

*28  This case of first impression resolves the
proper means to attempt to rescind a certificate of
dissolution and termination of a New Jersey limited
liability company (“LLC”), which allegedly has been
filed in error or without authorization. The statutory
scheme for LLCs, N.J.S.A. 42:2C-1 to -94, contains
no provision authorizing the New Jersey Department
of the Treasury to perform such a rescission. The
Department accordingly declined plaintiffs' request to
rescind a certificate of dissolution and termination
that plaintiffs allege had been improperly filed by a
former LLC member, advising that such relief can
only be obtained through a court proceeding. Plaintiffs
then filed a civil action in the Law Division, which
transferred the dispute to this court.

[1]  [2] For the reasons that follow, we agree the LLC
statutes do not empower the Department to rescind
such certificates administratively, in the absence of a
court order directing such relief. However, we hold
our trial courts possess the jurisdiction and authority to
grant such relief, with a proper showing of justification
by **687  the applicant and upon appropriate notice
to interested or affected parties.

*29  I.

The limited record before us presents the following
relevant allegations and circumstances.

Creation and Operation of the LLC
On November 20, 2003, co-plaintiff Shiv Hospitality
LLC, was created as a New Jersey limited liability
company through the filing of a certificate of
formation with the Division of Revenue and Enterprise

Services 1  within the Department of the Treasury. The
certificate lists the LLC's initial members as Pritesh
Joshi, Ghayoor Hussain, and Bimal Patel (who signed
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the certificate and is also listed as the registered agent
and authorized representative of the LLC).

1 We refer to the Treasury entity as
the “Division,” although it is sometimes
referred to in the record and briefs by the
acronym “DORES.”

The LLC owns and operates a Ramada Inn in
Rutherford. As alleged by plaintiffs, the LLC holds a
liquor license, although they represent that no liquor
has been served on the premises for the past several
years. Apparently, discontinuity of the LLC as an
active business entity could jeopardize the viability of
the license, although we need not resolve that question
here.

In March 2004, the LLC's certificate of formation was
amended to replace member Ghayoor Hussain with
Vinodchandra P. Joshi. That same month, “Ramada
Inn” was registered as an alternate name for the LLC.

In September 2016, the LLC's certificate was amended
by Pritesh Joshi to replace its members with Rohit
Shah, Bhavesh Pujara, Kamlesh Patel, and Alpesh
Patel.

On November 27, 2019, co-plaintiff Kartik Patel 2

was assigned the entire LLC through a sale of the
business. That same day, as *30  the self-described
new “sole/managing member,” Patel executed an
operating agreement for the LLC.

2 We refer hereafter to Kartik Patel as “Patel,”
as distinguished from the former LLC
members who have the same surname.

Patel did not file a certificate of amendment to the
certificate of formation deleting the former members
and identifying himself as the current member, leaving
the prior owners as the LLC members of record.
His counsel represented to us at oral argument that
Patel delayed in taking steps to do so until certain
outstanding taxes were paid.

Dissolution and Termination of the LLC
For reasons that are unclear from the present record,
on December 15, 2020, Bhavesh Pujara, a former LLC
member who had previously assigned his interest to

Patel in 2019, filed a certificate of dissolution and

termination 3  with the Division.

3 For concision, we will at times refer to this
as the “certificate.”

Sometime later, Patel discovered that the certificate
had been filed and the LLC was thereby terminated.
On April 22, 2021, his counsel wrote a letter to the
Division advising “the accountant [not identified by
name] for the former members of the LLC” filed
the certificate “without the knowledge or consent
of” Patel. Counsel sought immediate reinstatement
of the LLC to avoid alleged continued “hardship” in
maintaining a liquor license. Patel asserts the Division
did not respond to this letter.

**688  The Civil Action and This Appeal
Having failed to obtain relief from the Division,
plaintiffs in October 2022 filed a complaint in lieu
of prerogative writs in the Law Division against the
Division, seeking an order compelling reinstatement of
the LLC. The Division denied any obligation to grant
plaintiffs relief and any capacity to reinstate the LLC
under the applicable statutes. The parties were unable
to resolve the dispute with a consent order.

On March 14, 2023, the trial court entered a two-page
written order transferring the action to this court, sua
sponte, pursuant to *31  Rules 1:13-4(a) and 2:2-3.
The trial court reasoned that the transfer of jurisdiction
was appropriate because plaintiffs were seeking “a
court order compelling action by a State agency.” The
parties did not object to the transfer.

In their main brief on appeal, plaintiffs urged this
court to exercise original jurisdiction over the issues
and use the court's “equitable powers to cancel the
wrongly filed certificate of dissolution.” In response,
the Division argued that it lacked the legal authority
to cancel the certificate, but further acknowledged the
trial court could apply “principles of law and equity”
to provide relief. The Division took no position on
whether such relief would be justified in this case.

After the parties submitted their merits briefs, we
invited the New Jersey State Bar Association to

participate in the appeal as amicus curiae. 4  The Bar
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Association accepted our invitation and filed an amicus
brief arguing that: (1) the Division has a ministerial
duty to record documents properly submitted pursuant
to the LLC statutes; (2) the Division lacks statutory
authority to rescind a certificate of dissolution and
termination; (3) a certificate of correction may only
correct a filed document, not rescind one; (4) a
certificate of dissolution and termination may be
rescinded by a court in equity, and (5) this matter
should be remanded to the trial court to determine
whether equity warrants rescission of this certificate of
dissolution.

4 We appreciate the prompt and helpful
participation of amicus curiae in this
case involving novel issues of statutory
interpretation and business law.

The parties filed additional supplemental briefs in
response to the amicus submission. At the ensuing
oral argument, all three counsel generally agreed
that the Division lacked the statutory authority to
rescind the certificate of dissolution and termination
administratively. They each offered suggestions and
reactions about the appropriate pathway to pursue such
relief.

*32  II.

Our state statutes governing LLCs have evolved over
the years. In 2012, the Legislature recognized that
the LLC “is a relatively new form of unincorporated
business organization that provides corporate-style
limited liability to its owners, while affording the
owners the partnership-like capacity to structure the
entity by agreement rather than as prescribed by
statute.” Assemb. Regul. Oversight & Gaming Comm.
Statement to A. 1543 (Jan. 30, 2012). “LLCs began to
be widely used after IRS Revenue Ruling 88-76 upheld
the taxation of LLCs as partnerships.” Ibid.

In this state, the Revised Uniform Limited Liability
Company Act (“RULLCA”) replaced the Limited
Liability Company Act (“LLCA”) and “governs all
limited liability companies” as of March 1, 2014.
N.J.S.A. 42:2C-91(b). See also IE Test, LLC v. Carroll,
226 N.J. 166, 177 n. 3, 140 A.3d 1268 (2016) (noting

“[a]ll LLCs in **689  New Jersey are now subject to
the RULLCA”).

New Jersey's RULLCA was based on the model
RULLCA “developed by the National Conference of
Commissioners on Uniform State Laws (NCCUSL)”
and “is a comprehensive, fully integrated ‘second-
generation’ LLC statute that takes into account the best
elements of ‘first generation’ LLC statutes (such as
the ‘New Jersey [LLCA],’ which was enacted in 1993
and became effective on January 26, 1994) and two
decades of legal developments in the field.” Assemb.
Regul. Oversight & Gaming Comm. Statement to A.
1543.

The RULLCA “is to be liberally construed to give the
maximum effect to the principle of freedom of contract
and to the enforceability of operating agreements.”
N.J.S.A. 42:2C-11(i). This provision was specifically
added by committee amendment in the Legislature
with the purpose of “mirroring language in current
law” in the LLCA. S. Com. Comm. Statement to S. 742
(Feb. 9, 2012).

Pursuant to the RULLCA, LLCs in New Jersey are
formed by filing with the Division a “certificate of
formation” listing the company name and a mailing
address for an initial officer designated *33  to receive

service of process. N.J.S.A. 42:2C-18. Thereafter,
the certificate of formation may be changed either by
“filing an amendment” under N.J.S.A. 42:2C-19(b) or
by “filing a restated certificate of formation” under
N.J.S.A. 42:2C-19(c).

Additionally, a catchall provision within the statute
provides that any “record previously delivered by
the company to the filing office and filed” may
be corrected by “filing a certificate of correction”
“if at the time of filing the record contained
inaccurate information or was defectively signed.”

N.J.S.A. 42:2C-23(a). 5  “When filed by the filing
office, a certificate of correction ... is effective
retroactively as of the effective date of the record
the certificate corrects ....” N.J.S.A. 42:2C-23(c). The
statute contains an exception to that effectiveness
provision, specifying that “the certificate is effective
when filed ... as to persons that previously relied on the
uncorrected record and would be adversely affected by
the retroactive effect.” Ibid.
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5 For instance, such corrections may address
a misspelling of a member's name, a
typographical error in the company's
mailing address, or other comparable errors.

As we have noted, the present context concerns the
dissolution of an LLC. The RULLCA enumerates
six events, any one of which may cause an LLC to
dissolve:

(1) an event or circumstance that the operating
agreement states causes dissolution;

(2) the consent of all the members;

(3) the passage of 90 consecutive days during which
the company has no members;

(4) on application by a member, the entry by the
Superior Court of an order dissolving the company
on the grounds that [company operations are
unlawful or cannot comply with both the certificate
of formation and the operating agreement;]

(5) on application by a member, the entry by the
Superior Court of an order dissolving the company
on the grounds that the managers or those members
in control of the company [engaged in fraud or
harmed the applicant-member; and]

(6) A certificate of dissolution is filed before the
delayed effective date of a certificate of formation
pursuant to subsection e. of section 18 of this act.

[N.J.S.A. 42:2C-48(a).]

*34  **690  The “certificate of dissolution” filed
with the Division must state “the name of the company
and such other information as may be required by the
filing office to correctly identify the company and that
the company is dissolved.” N.J.S.A. 42:2C-49(b)(2)
(a).

The statute further prescribes that, after dissolution,
the LLC “shall wind up its activities” and may
operate “only for the purpose of winding up.” N.J.S.A.
42:2C-49(a). “Winding up” consists of settling
company debts, closing its activities, distributing any
assets, and participating in any litigation. N.J.S.A.
42:2C-49(b).

Once an LLC has wound up its activities, a “statement
of termination” must be filed with the Division “stating
the name of the company and that the company is

terminated.” N.J.S.A. 42:2C-49(b)(2)(f). 6

6 In practice, the Division allows these steps
to be combined through the filing of a joint
“certificate of dissolution and termination,”
which occurred in this case.

The parties and amicus agree that the RULLCA
contains no explicit provision that authorizes the
Division to rescind an LLC's certificate of dissolution
and termination. It is plain that such a rescission—
which would revive a defunct LLC—would exceed
a mere “correction” under N.J.S.A. 42:2C-23(a) of a
form that had been filed with the Division.

We do not construe the statute to repose such authority
upon the Division which, in essence, functions in this
context as a filing office, not as a substantive decision-

maker. 7  Nor are there any regulations that address the
question.

7 The Division has a statutory duty to
file a record that complies with the
“filing requirements” of the RULLCA once
applicable fees have been paid. N.J.S.A.
42:2C-22(a) (“If the filing fees have been
paid, unless the filing office determines
that a record does not comply with the
filing requirements of this act, the filing
office shall file the record ....”). As
highlighted by amicus, such a duty has been
expressly characterized as “ministerial” by
the Uniform Law Commission (“ULC”) in
its comments on the present version of the
uniform legislation on which our Legislature
modeled the RULLCA:

The filing office will not check whether a
person who purports to be authorized to
sign a record on behalf of an LLC actually
has that authority, even if a statement of
authority pertaining to the matter is in
effect. Indeed, even if the filing office
somehow “knows” of a statement limiting
authority, the office lacks the authority
to reject a record on that basis. See the
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comment to Section 206(a) (stating the
requirements for filing and noting that the
filing office's review is ministerial and
limited to information pertaining to the
stated requirements) and the comment to
Section 302(c) (explaining why such a
statement of authority does not affect the
filing office).
[Nat'l Conf. of Comm'rs on Unif. State L.,
Uniform Limited Liability Company Act
62 (2014) (emphases added).]

*35  Article 7 of the RULLCA, entitled “Dissolution
and Winding Up,” N.J.S.A. 42:2C-48 to -56,
only permits reinstatement of an LLC following
administrative dissolution, which occurs if an LLC
fails to pay required fees or penalties or to file required
annual reports. N.J.S.A. 42:2C-54. That is not the
situation before us.

We do note our statutory scheme governing
corporations provides for revocation of dissolution
by filing a “certificate of revocation.” N.J.S.A.
14A:12-10. There is no parallel mechanism for LLCs,
however, within the RULLCA.

We recognize the important public notice role served
by the Division to persons and organizations that
deal with New Jersey LLCs. By consulting the
Division's public database, outsiders can ascertain key
information about an LLC, such as its registered office,
registered agent, business purpose, main business
address, and **691  the names and addresses of
its members or managers. The public relies on that
information filed with the State for a variety of
commercial and other reasons.

That said, the counsel before us all agree there should
be a clear avenue for the present members of an LLC
to pursue the rescission of an LLC's dissolution and
termination on equitable grounds, in instances where
the certificate has been filed improperly. Without
reciting the eligible circumstances exhaustively
here, they may include situations of inadvertence,
miscommunication, confusion, computer error—or
even possibly misconduct or fraud by the party who
filed the certificate.

*36  In the present case, plaintiffs have no personal
knowledge of what prompted Pujara, a previous LLC

member who had sold his interest in the company in
November 2019, to file the certificate of dissolution
and termination of the LLC with the Division in
December 2020. He is not a party to this case, and there
is no affidavit, certification, or other representation
from him in the record. Plaintiffs speculate the
December 2020 filing was simply a mistake, but
we have no factual proof in the present record to
substantiate that supposition.

[3]  [4] As a longstanding principle of statutory
interpretation, courts strive to construe laws in a

“sensible” manner. Wilson ex rel. Manzano v. City
of Jersey City, 209 N.J. 558, 572, 39 A.3d 177 (2012).
At times, courts may be called upon to harmonize
disparate statutory provisions, or to interpret the literal
contents of a statute in a manner that advances its

manifest purposes. State v. Gomes, 253 N.J. 6, 15,
288 A.3d 825 (2023).

[5] Here, a manifest purpose of the RULLCA is to
assure that the filings with the Division concerning the
status of an LLC are up-to-date and duly authorized.
The statute imposes an ongoing obligation upon the
LLC to promptly correct erroneous information that
appears within the LLC's certificate of formation on
file with the State. N.J.S.A. 42:2C-24. In that same
vein, the statute logically should accommodate a
mechanism for rescinding a certificate of dissolution
and termination that was improperly filed and where
such after-the-fact relief is supported by principles of
equity.

With the concurrence of all counsel, we conclude the
appropriate mechanism to pursue such rescission is

through a civil action in the trial court. 8  The trial court
shall preside over a hearing to ascertain the bona fides
of the request for rescission. At the hearing, pertinent
facts and circumstances can be developed *37
through the presentation of evidence, culminating with
the court's findings of fact and conclusions of law.
We envision the hearing could normally be conducted
in an expeditious manner, possibly aided by sworn
certifications presented by the applicant from current
and former LLC members or other witnesses with

knowledge of the circumstances. 9
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8 We believe the trial court is the more
appropriate forum for the hearing than
the Office of Administrative Law, as the
agency head—here the Division Director
—lacks the statutory authority to rescind
a certificate of dissolution and termination
administratively. We note the Attorney
General has supplied us, post-argument,
with an order and a transcript of a
proceeding in an unpublished Law Division
case in which a trial court approved the
rescission of a certificate. Although we do
not cite that unpublished decision, see Rule
1:36-3, it illustrates how the trial court
pathway can work to achieve rescission.

9 We point out that plaintiffs' complaint in the
present case was not verified.

Because it is possible that others may have relied upon
the certificate of dissolution **692  and termination
in the interim after it was filed, it is vital that the
hearing be preceded by appropriate notice served upon
identifiable persons or entities who have an interest in
the matter or will be materially affected. The trial court
shall have the discretion in each individual case to
ascertain who should receive notice. Amicus suggests,
for example, that notice be provided to the LLC
members “listed in the [LLC's] certificate of formation
and the latest annual report filed with [the Division],
the registered agent of the LLC, and [the Division,
care of] the Attorney General's Office.” In addition,
there may be known creditors, claimants against the
LLC, taxing authorities, regulators (in this case, e.g.,
the Division of Alcoholic Beverage Control), or other
parties that might have an interest in the proceeding.
We defer to the trial court's case-specific discretion on
this notice question.

If, upon completion of the proceeding, the trial
court concludes that rescission of the certificate of

dissolution and termination is justified, the court
shall also determine whether the rescission should
be retroactive, in full or in part. Such authority to
provide retroactive relief in this rescission context is
consistent, by analogy, with N.J.S.A. 42:2C-23(c)(2),
which provides that certificates of *38  correction are
retroactive, except “as to persons that previously relied
on the uncorrected record and would be adversely
affected by the retroactive effect.”

In light of our analysis, we remand this matter to
the trial court pursuant to Rule 2:5-5(b) for further

proceedings 10  consistent with this opinion. At that
hearing, the court should explore, among other things:
proofs why plaintiff Patel did not file a certificate of
amendment to the certificate of formation deleting the
former members and identifying himself as the current
member; the delay in discovering the termination of
the LLC; the impact of the termination on the liquor
license and other assets of the LLC; the motives
behind the filing of the certificate of dissolution and
termination; and whether any third parties are harmed
or affected by the LLC's reinstatement. We intimate no
views about the merits.

10 We appreciate why, in the absence of the
jurisdictional guidance of this published
opinion, the trial court transferred the case
here as a State agency matter. In the future,
no such transfers are necessary for this case
type, and the trial court should proceed to
adjudicate the case.

Remanded. We do not retain jurisdiction.

All Citations

479 N.J.Super. 26, 318 A.3d 685

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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OPINION

KIRSCH, District Judge

*1  THIS MATTER comes before the Court by way
of Plaintiff United States of America's (“Plaintiff” or
“the Government”) Motion for Summary Judgment.
(ECF No. 75; ECF No. 75-1 (“Pl. Mot.”).) Defendants
Dr. Thomas Driscoll (“Dr. Driscoll”) and Jeanne
Driscoll (collectively, the “Driscolls”) responded to
the Motion but do not oppose it, instead opposing
only the Government's proposed Order of Sale and
proposing amendments to that Order. (See ECF
No. 77.) Defendant William Christopher Vockroth
(“Defendant” or “Dr. Vockroth”) opposes the Motion.
(ECF No. 78 (“Def. Opp.”).)

The issues before the Court are purely legal and the
parties have not identified any genuine dispute of
material fact. The Court has considered the parties’
submissions and resolves these matters without oral
argument pursuant to Federal Rule of Civil Procedure
(“Rule”) 78(b) and Local Civil Rule 78.1(b). For
the reasons below, Plaintiff's Motion for Summary
Judgment is GRANTED.

I. BACKGROUND
Here, Plaintiff, United States of America, seeks to
collect longstanding, significant, and delinquent tax
arrearages owed by Defendant, Dr. Thomas Driscoll,
a dentist. The only viable assets of Dr. Driscoll,
which might cover the approximately $500,000 due
in owing appear to be his dental practice, which
he operates with co-defendant, Dr. Vockroth, in an
LLC, and the physical office suite they co-own as
tenants in common, in which the practice operates. The
Government seeks a forced sale of both the LLC and
the office suite.

A. PROCEDURAL HISTORY
On July 18, 2018, the Government filed suit against
the Driscolls to collect unpaid income taxes for
the years 2010–2015. (ECF No. 1.) The matter
was administratively closed due to a government
shutdown in late 2018, and then again when the
Driscolls filed for bankruptcy in late 2019. (ECF
Nos. 16, 21); see also In re Driscoll, No. 19-10110
(Bankr. D.N.J. 2019); In re Driscoll, No. 19-29724
(Bankr. D.N.J. 2019). More than two years later, on
January 12, 2022, the Honorable Michael A. Shipp,
U.S.D.J. lifted the stay “in light of the conclusion
of all pending bankruptcy proceedings.” (ECF No.
23.) The Government subsequently filed an Amended
Complaint, adding additional parties and extending the
term of unpaid taxes owed to 2020. (ECF No. 29.) In
addition to the Driscolls and Dr. Vockroth, five entities
were named as Defendants in the Amended Complaint

pursuant to 26 U.S.C. § 7403(b) as follows: (1)
PNC Bank; (2) The State of New Jersey, Division
of Taxation; (3) Corporation Service Company; (4)
Huntington Bancshares Incorporated; and (5) 1st
Constitution Bank. (ECF No. 29 ¶¶ 5–11.)

On October 7, 2022, the Government entered into a
Consent Judgment with the Driscolls, and Judge Shipp
entered judgment in favor of the Government for a
total of $474,264.04 in unpaid taxes. (ECF No. 61.)
Judge Shipp then entered default judgment against
four of the defendants on November 22, 2022, and
“enjoined them from taking any value from the sale of
any property sold in this case.” (See SUMF ¶ 9; ECF
Nos. 64–65.) Only Dr. Vockroth and 1st Constitution
Bank remained. (Id.) 1st Constitution Bank, which
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holds a mortgage on the Real Property, agreed with
the Government that it could recover on its mortgage
before the United States recovers on the tax debts, in
the event of a sale of the Real Property. (See SUMF
¶ 10; ECF No. 10). Lakeland Bank has taken over the
mortgage from 1st Constitution Bank and remains a
party to this case. (ECF No. 86.)

*2  On April 5, 2023, the Government filed the
present Motion for Summary Judgment, petitioning
this Court to decree a forced sale of two properties
in which Dr. Driscoll owns a partial interest, pursuant

to 26 U.S.C. § 7403. (See generally Pl. Mot.)
The Government appended a proposed Order of Sale.
(ECF No. 75-8.) On April 21, 2023, the Driscolls
filed a letter in which they did not dispute their tax
liability and did not argue against the foreclosure of the
property, but did oppose certain provisions of the Order
of Sale. (ECF No. 77.) On May 1, 2023, Defendant
Vockroth filed his opposition to the Government's
Motion, not contesting the Driscolls’ tax liability, but
objecting to the sale of the entire property and arguing
instead for the Government to foreclose on Driscoll's
interests alone. (See Def. Opp.) The Government

replied on May 8, 2023. 1  (ECF No. 79 (“Pl. Rep.”).)
An extended period of time ensued wherein Drs.
Driscoll and Vockroth purportedly attempted to sell
both the dental practice and the real property and avoid

a foreclosure. 2  (See, e.g., ECF No. 93.) On November
20, 2024, the parties represented to this Court that they
were not able to reach any agreement. (ECF No. 95.)
The Motion is therefore now fully briefed and ready
for the Court's disposition.

1 On May 15, 2023, this case was assigned to
the Undersigned. (ECF No. 80.)

2 During discussions of a possible sale,
the Court administratively terminated the
Government's pending Motion, and agreed
not to consider it until contract negotiations
concluded. (See ECF No. 85.) The Motion
was reinstated on November 20, 2024. (ECF
No. 95.)

B. FACTUAL BACKGROUND

i. The Driscolls’ Tax Delinquency

For reasons not at issue in the present Motion, the
Driscolls failed to pay federal income taxes (IRS Form
1040) for every year from 2011 to 2020. (SUMF ¶
1.) The Driscolls had assessments made against them
by the Government. (Id.) Those taxes remain unpaid.
(Id. ¶ 3.) Pursuant to a Consent Judgment entered on
October 7, 2022, (ECF No. 61), it is undisputed that the
Driscolls owe the Government $474,264.04 in unpaid
taxes, “including interest and statutory additions as of
December 27, 2021, plus further interest and statutory
additions that will continue to accrue according to
law.” (Id. ¶ 4.) No party contests the Driscolls’ liability
to the Government, nor the amount that the Driscolls
owe the Government. (See SUMF ¶ 4; ECF No. 77 at 1
(“[Driscoll] Defendants do not dispute liability in this
matter.”).)

ii. The Foreclosure

In order to collect on the significant sum of overdue
taxes, the Government placed liens on the Driscolls’
property and rights to property. (SUMF ¶ 2); see also
26 U.S.C. § 6321 (allowing for a lien to be placed on
“all property and rights to property” belonging to “any
person liable to pay any tax neglects”). Dr. Driscoll

owns a co-interest in two properties 3  on which the
Government placed liens: a dental office suite and a
dental practice. Specifically, Dr. Driscoll owns a 50%
interest in dental office suite—a parcel of real property
—located at 258 Broad Street, Unit 1, in Red Bank
New Jersey (the “Real Property”) and a 50% interest in
a dental practice—Red Bank Dental Associates, LLC
(the “LLC”). (SUMF ¶¶ 5, 7–8.) For each property,
the other 50% interest is owned by fellow dentist,
Dr. William Vockroth. (Id. ¶¶ 6, 8.) Drs. Driscoll and
Vockroth own Real Property as tenants in common.
(Id. ¶ 6.) They are also the only two owners of the
LLC, each owning 50% as partners. (Id. ¶ 8.) Dr.
Vockroth certifies that the dental practice also employs
five people, though they are not owners of the LLC.
(Dr. Vockroth Cert. ¶ 1; see also Def. Opp. at 9.) The
LLC is a dental practice that operates from the Real
Property unit, which is a dental office suite.

What's New with LLCs 2025? - 81

https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=N7E8A4250AFF811D8803AE0632FEDDFBF&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=5402cf2600f243828cbf555db16136b7&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS7403&originatingDoc=I2afd1640cc6411efaa9182628c14fe72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6321&originatingDoc=I2afd1640cc6411efaa9182628c14fe72&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 


United States v. Driscoll, Slip Copy (2025)
135 A.F.T.R.2d 2025-332

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 3

3 “Property” here refers not only to real
property, but “all property and rights to
property, whether real or personal.” See 26
U.S.C. § 6321.

It is undisputed that Dr. Vockroth has no liability as
to the Government in the present matter. Up to the
present time, Dr. Vockroth does not owe taxes, he is
not in any way responsible for his business partner,
Dr. Driscoll's, delinquencies that are the subject of this
present motion, and Dr. Vockroth has not had any liens
placed on his property interests. Still, Dr. Vockroth was
properly joined as a Defendant in this case because he
may “claim[ ] any interest in the property involved” in

the action. 26 U.S.C. § 7403(b).

*3  Having placed liens on Dr. Driscoll's interest in
both the Real Property and the LLC, the Government
now seeks to collect the owed payment by foreclosing
upon the entirety of both the properties pursuant

to 26 U.S.C. § 7403(c) even though only the
Driscolls owe back taxes to the Government, and the
Government has only placed liens on Dr. Driscoll's

interests in the Real Property and the LLC. See 26
U.S.C. § 7403(c) (allowing a district court to “decree
a sale” and “distribute the proceeds of such sale” to
satisfy the interests of the parties and of the United
States).

II. LEGAL STANDARD
A motion for summary judgment should be granted
only if “there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). “[T]he dispute
about a material fact is ‘genuine’ ... if the evidence is
such that a reasonable jury could return a verdict for

the nonmoving party.” Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). “A factual dispute
is ‘material’ if it ‘might affect the outcome of the

suit under the governing law.’ ” Razak v. Uber
Techs., Inc., 951 F.3d 137, 144 (3d Cir. 2020) (quoting

Anderson, 477 U.S. at 248).

“The Court must view the facts and evidence presented
on the motion in the light most favorable to the

nonmoving party.” Razak, 951 F.3d at 144 (citing

Anderson, 477 U.S. at 255); see also Pichler v.
UNITE, 542 F.3d 380, 386 (3d Cir. 2008). Summary
judgment “is inappropriate when the evidence is
susceptible of different interpretations or inferences

by the trier of fact.” Hunt v. Cromartie, 526 U.S.
541, 553 (1999). While a “judge's function is not ...
to weigh the evidence and determine the truth of the
matter but to determine whether there is a genuine

issue for trial[,]” Anderson, 477 U.S. at 249, a non-
moving party must “go beyond the pleadings and by
her own affidavits, or by the ‘depositions, answers
to interrogatories, and admissions on file,’ designate
‘specific facts showing that there is a genuine issue

for trial.’ ” Celotex Corp. v. Catrett, 477 U.S.
317, 324 (1986) (citations omitted). A non-moving
party must “do more than simply show that there is
some metaphysical doubt as to the material facts.”

Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,
475 U.S. 574, 586 (1986).

III. DISCUSSION

Since there are no genuine issues of material fact, 4

the issue before the Court is narrow and purely
one of law: whether the Government is permitted to
conduct a forced sale of the entire Real Property and
LLC, despite the fact that only the Driscolls—and not
Dr. Vockroth—were delinquent on their taxes. While
Dr. Vockroth owes no debts to the Government, the

plain language of 26 U.S.C. § 7403 is clear. As

described by the Supreme Court, 26 U.S.C. § 7403
contemplates “not merely the sale of the delinquent
taxpayer's own interest, but the sale of the entire
property (as long as the United States has any ‘claim

or interest’ in it).” United States v. Rodgers, 461
U.S. 677, 693–94 (1983) (emphasis added) (internal
citation omitted). It is clear that “tak[ing] into account
both the Government's interest in prompt and certain
collection of delinquent taxes and the possibilities that
innocent third parties will be unduly harmed by that

effort[,]” id. at 709, the Government is entitled to a
complete sale of both the Real Property and the LLC,
and summary judgment in their favor is appropriate.
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4 Summary Judgment is only proper when
“viewing the evidence in the light most
favorable to the nonmoving party and
drawing all inferences in favor of that
party, there is no genuine issue of material
fact and the moving party is entitled to

judgment as a matter of law.” Auto-
Owners Ins. Co. v. Stevens & Ricci Inc., 835
F.3d 388, 402 (3d Cir. 2016). The Court's
first task, then, is to determine whether
there is any genuine issue of material fact.
Weingarten v. First Mortg. Co. of Pa.,
466 F. Supp. 349, 350 & n. 2 (E.D. Pa.
1979) (“The concern of Rule 56 is whether
issues of material fact, as distinguished from
issues of fact, are in dispute.” (emphasis
added)). Appended to its Motion, the
Government submitted a “Statement of
Undisputed Material Fact.” (ECF No.
75-2 (“SUMF”).) Defendant Vockroth, in
contravention of this District's Local Rules,
did not furnish any competing statement of
fact, and did not indicate any agreement
or disagreement with the Government's
Statement. See Local. Civ. R. 56.1(a).
Therefore, all of the Government's material
facts “shall be deemed undisputed for
purposes of the summary judgment motion.”
Id. Additionally, although most cases arising

under § 7403 address specific valuations
of the properties at issue, neither party here
has provided any valuation. The Court does
not deem the financial value of the property
a material fact for the purposes of summary

judgment. See United States v. Cardaci,
856 F.3d 267, 275 (3d Cir. 2017).

A. PRELIMINARY CHALLENGES TO
FORECLOSURE OF THE LLC

*4  The Court begins by entertaining two preliminary
arguments from Dr. Vockroth with regards to why his
interest in the LLC cannot be foreclosed upon: first,
that the LLC as a separate entity was not properly
joined as a party to this case and therefore any forced
sale would violate the LLC's due process rights, (Def.
Opp. at 11–13), and second, that even if the Court
were to grant summary judgment against the LLC,
the only appropriate remedy is for the Government to

file a Charging Order, 5  not a forced sale. Neither of
these arguments is viable; and a forced sale of the LLC

under 26 U.S.C. § 7403 is appropriate—so long as
the Rodgers factors are satisfied. (See Section III.B–C,
infra.)

5 A Charging Order is a process that is used
to “charge the [ ] interest” of an LLC
member, instead of foreclosing on the LLC
altogether. See IRS Manual § 5.1.21.9.1.(3),
available at https://www.irs.gov/irm/part5/
irm_05-001-021.

Dr. Vockroth first argues that, because the LLC is not
a named party to the present action, allowing a forced
sale would violate the LLC's due process rights. (Def.
Opp. at 11.) Dr. Vockroth relies on the fact that, under
New Jersey law, LLCs are separate entities that do not
take on the identities of their owners or shareholders.
See N.J. Stat. Ann. 42:2C-4(a). However, the LLC
does not need to be joined in this action, because
both Dr. Driscoll and Dr. Vockroth are joined in this
action, (see ECF No. 29); they are the only people who
have decision-making power over the LLC's activities,
(see SUMF ¶ 7–8); and they can (and are) adequately
representing the LLC's interests in this case. See Foster
Owners Co. v. Farrell, 2015 WL 778758, at *6 (D.N.J.
Feb. 24, 2015) (holding that, because all members of
a small LLC were parties to a case, even if the LLC
were a necessary party under Fed. R. Civ. P. 19(a), it is
not an indispensable party under Fed. R. Civ. P. 19(b)).
Accordingly, this argument fails.

Dr. Vockroth also argues that under New Jersey law
and the Internal Revenue Service's (“IRS”) manual, a
charging order is the only appropriate remedy. (Def.
Opp. at 13–16.); see also NJ. Stat. Ann. 42:2C-43
(determining that a charging order transferring an
interest in an LLC is the “sole remedy of a judgment
creditor”). But neither New Jersey law nor the IRS
manual binds the Court in this case. Although New
Jersey law allows a charging order as the “sole remedy
of a judgment creditor,” see id., the Government is
not bound by the state laws of an ordinary creditor

when it forecloses pursuant to § 7403. Rodgers,
461 U.S. at 697 (“The Government's right to seek
a forced sale of the entire property in which the
taxpayer has an interest does not arise out of its
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privileges as an ordinary creditor, but out of the

express terms of § 7403.” (emphasis added)).
Furthermore, even if the Government were an ordinary
creditor, state law would still not apply because the
Court here is dealing with the effectuation of the

underlying property interest. Id. at 683 (“Although
the definition of the underlying property interests is
left to state law, the consequences that attach to those
interests is a matter left to federal law.” (emphasis
added)).

The IRS manual is similarly not binding on the Court,
because “it is well-settled that the provisions of the
[IRS Manual] are directory rather than mandatory, are
not codified regulations, and do not have the force

and effect of law.” Cavananaugh v. United States,
No. 03-250, 2004 WL 880442, at *8 n.12 (D.N.J.

Mar. 23, 2004) (citing In re Pransky, 318 F.3d 536,
544 n.7 (3d Cir. 2003)). Therefore, the Court may, in
its discretion, order a forced sale of the entire LLC,

pursuant to 26 U.S.C. § 7403.

B. UNITED STATES V. RODGERS
*5  The Supreme Court has recognized that the

Government's “power to enforce the obligations of the
delinquent taxpayer” is “grounded in the constitutional

mandate to lay and collect taxes.’ ” Rodgers, 461
U.S. at 697 (quoting U.S. Const. art. I, § 8, cl. 1).
Indeed, the Government “has the right to pursue the
property of the delinquent taxpayer with all the force
and fury at its command.” Id. (cleaned up). This power
extends beyond the privileges of an ordinary creditor,
and it is instead borne “out of the express terms of

[ 26 U.S.C] § 7403.” Id.

The Tax Code contemplates a two-step process for the
foreclosure of property to satisfy a tax debt. First, the
Government can place a lien on any of the delinquent's
pieces of property, under 26 U.S.C. § 6321. Although
a physical piece of real estate might be the most
obvious target for a government lien, “the statutory
language [of § 6321] is broad and reveals on its face
that Congress meant to reach every interest in property
that a taxpayer might have. Stronger language could
hardly have been selected to reveal a purpose to assure

the collection of taxes.” United States v. Craft,
535 U.S. 274, 283 (2002). Then, once the lien is
attached, the Government may file an action in district

court to enforce the lien. See 26 U.S.C. § 7403(a).
The district court is directed, then, to adjudicate the
merits of the potential foreclosure, and, if the interest
of the United States is established, the court “may

decree a sale of such property.” 26 U.S.C. § 7403(c)
(emphasis added). As part of this adjudication, the
district court must make party to the action “all persons
having liens upon or claiming any interest in the

property” at issues. 26 U.S.C. § 7403(b).

The Government has extensive ability to impose a
lien and ultimately foreclose on a wide variety of
properties, but that power is not limitless. In the
seminal case of United States v. Rodgers, the Supreme
Court marked the contours of the Government's power

under § 7403 to force a judicial sale of a property
when that sale might negatively affect an innocent
third-party with no tax delinquency. See generally

461 U.S. 677 (1983). In Rodgers, the Government

sought foreclosure under § 7403 of a man's interest

in the home he shared with his wife. Id. at 687.
Under state law, however, the man's wife was also
entitled to an interest in the home, and therefore a
sale of the entire home would deprive her of her
property interest, despite the fact that she had no tax
delinquency herself. Id. The Court held that it must
“read the statute to contemplate, not merely the sale of
the delinquent taxpayer's own interest, but the sale of

the entire property.” Id. at 693. Nonetheless, relying

in part in the word “may” in Section 7403(c),
the Court also held that Congress did not intend
for a “district court to authorize a forced sale under
absolutely all circumstances” but that there is “limited
room” in the statute for “the exercise of the [district

court's] reasoned discretion.” Id. at 706 (emphasis
added).

The Rodgers court introduced a four-factor balancing
test that is designed to “take into account both the
Government's interest in prompt and certain collection
of delinquent taxes and the possibility that innocent
third parties will be unduly harmed by that effort.”
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Id. at 709. In determining whether a forced sale

under § 7403 would cause undue hardship to an
innocent third party, a court must consider:

(1) the extent to which the Government's financial
interests would be prejudiced it if were relegated to
a forced sale of the partial interest actually liable for
the delinquent taxes;

*6  (2) whether the third party with a non-
liable separate interest in the property would, in

the normal course of events (leaving aside §
7403 and eminent domain proceedings, of course),
have a legally recognized expectation that separate
property would not be subject to forced sale by the
delinquent taxpayer or his or her creditors;

(3) the likely prejudice to the third party, both
in personal dislocation costs and in ... practical
undercompensation; and

(4) the relative character and value of the non-liable
and liable interests held in the property.

United States v. Bogart, 715 F. App'x 161, 169 (3d

Cir. 2017) (quoting Rodgers, 461 U.S. at 710–11)
(cleaned up). These factors are “not an exhaustive list.”

Rodgers, 461 U.S. at 711. Courts are encouraged
to rely on “common sense and consideration of
special circumstances.” Id. Still, despite the many
considerations allowed on behalf of the non-liable

third party, the “limited discretion accorded by §
7403 should be exercised rigorously and sparingly,
keeping in mind the Government's paramount interest
in prompt and certain collection of delinquent taxes.”
Id.

C. THE RODGERS FACTORS APPLIED

Here, the Government deploys § 7403 to foreclose
on two separate properties related to Dr. Driscoll's
dental practice: the Real Property and the LLC. For
each property, the Court must apply the Rodgers
factors to determine whether Defendant's interests
outweigh the Government's “paramount interest in

prompt and certain collection” of taxes. Rodgers,
461 U.S. at 711.

It is undisputed that Drs. Driscoll and Vockroth each
owned a 50% stake of the Real Property as tenants
in common (SUMF ¶ 6.). It is also undisputed that
Drs. Driscoll and Vockroth each owned 50% of the
LLC. (Id. ¶ 8.) As a pathway to recover Dr. Driscoll's
unpaid taxes, the Government imposed liens on Dr.
Driscoll's 50% interest from 2011 through 2020—each
of the years that Dr. Driscoll failed to pay his taxes.

(SUMF ¶¶ 1–2.) The plain language of § 7403
permits the Government to foreclose on Dr. Driscoll's
share of the Real Property and LLC alone, particularly
since Dr. Driscoll does not contest his delinquency
and Dr. Vockroth would not object to such a sale. See

Rodgers, 461 U.S. at 709 (“We can think of virtually
no circumstances ... in which it would be permissible
to refuse to authorize a sale simply to protect the
interests of the delinquent taxpayer himself.”) Rather,
Dr. Vockroth only objects to the sale of his own share in
the properties. (See Def. Opp. at 2.) The Government
wants to sell the entire Real Property and LLC in
order to best recoup what it is owed and “end this
inefficient and wasteful use of taxpayer money.” (Pl.
Rep. at 3.) Dr. Vockroth argues that, applying the

Rodgers test, 6  the remedy of a complete forced sale
is not justified because he will lose his investments,
incur significant tax obligations, and be forced to
displace his employees and patients. (Def. Opp. at 2.)
Each factor and the parties’ relevant arguments are
considered below.

6 Although the parties briefing analyzed the
potential sale of the Real Property through
the lens of the Rodgers factors, neither
party applied that same analysis to the sale
of the LLC. Since a lien attached to both
properties, the Court is nonetheless required
to deploy the Rodgers factors to consider the

interests of third-party owners. Rodgers,
461 U.S. at 710.

i. Factor One

*7  The first of the Rodgers factors is “the extent to
which the Government's financial interests would be
prejudiced if it were relegated to a forced sale of the
partial interest actually liable for the delinquent taxes.”
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Bogart, 715 F. App'x at 169 (quoting Rodgers,
461 U.S. at 710). Prejudice alone is not enough to
satisfy this factor: “the higher the expected market
price, the less the prejudice, and the less weighty the
Government's interest in going ahead with a sale of the

entire property.” Rodgers, 461 U.S. at 710. More
specifically, this factor inquires into how detrimental
it would be for the Government to be able to sell only
half of the property, as opposed to the whole thing.

See United States v. Cardaci, 856 F.3d 267, 275

(3d Cir. 2017); see also Rodgers, 461 U.S. at 694
(“It requires no citation to point out that interests in
property, when sold separately, may be worth either
significantly more or significantly less than the sum of
their parts.”).

1. Real Property
The first Rodgers factor weighs definitively in favor
of a forced sale. It is important to consider whether a
potential buyer really exists for a Dr. Driscoll's share
of the real property alone: for example, since Dr.
Vockroth owns a 50% share as a tenant in common
with Dr. Driscoll, a person who buys Dr. Driscoll's
share alone would also be buying the requirement to
share the Real Property with Dr. Vockroth. See, e.g.,

Cardaci, 856 F.3d at 275 (forcing the sale of a full
home because no one would want to live in a home with
the previous occupant). Even if a purchaser exists for
Dr. Driscoll's share of the Real Property, that purchaser
faces a number of difficulties including co-using the
space with Dr. Vockroth, which may not be possible, or
choosing to invest in a small property with an unknown
market.

The market for Dr. Driscoll's stake in the Real Property
alone is, at best, quite limited. And “[w]hen there is
no market for a partial interest in the property, [the
first Rodgers] factor will weigh significantly in favor

of a forced sale.” Cardaci, 856 F.3d at 275. Here,
it appears the market for a 50% share of the Real
Property weighs “significantly” in favor of a forced
sale, due to the inherent limitations of a 50% interest.
Furthermore, the 50% interest's lack of marketability
has become evident in real time during the pendency
of this litigation. The Court notes that it availed
the Defendants several months to attempt to come

to a resolution short of a court-ordered forced sale.
(See, e.g., ECF No. 93.) The Government's interest
in this factor is further strengthened because Dr.
Driscoll appears to have no other property on which
to foreclose, other than his interests related to the
dental practice. See United States v. Hovnanian, No.
18-15099, 2022 WL 17959583, at *9 (D.N.J. Dec. 27,
2022), aff'd No. 23-1338, 2024 WL 411726 (3d Cir.
Feb. 5, 2024) (finding the Government's strong interest
in a forced sale because “there is no evidence that
[defendant] has any assets other than the properties
enumerated herein that the government could attach to
satisfy the debts”).

In response, Defendant contends that the Government
has not presented any facts showing that a partial

interest would harm its delayed collection. 7  (Def.
Opp. at 5.) Although neither party submitted an

appraisal as to the potential value of the property, 8  the
lack of valuation is not dispositive, since it is already
clear that there is no market for the partial sale. See

Cadaci, 856 F.3d at 275 (finding that the first factor
weighed in favor of the Government because there
was no market for the partial share of the property at
issue). Therefore, Defendant's contention with the lack
of “facts” is unavailing, and the first Rodgers factor
weighs definitively in favor of a forced sale.

7 Defendant also attempts to distinguish the
present case from other cases authorizing
forced sales of third-party property by
pointing to the fact that, in most other cases,
the two co-owners are a married couple
living in a home together, not business
partners sharing a dental office suite. (Def.

Opp. at 7); see also, e.g., Rodgers, 461

U.S. at 687–88; Cardaci, 856 F.3d at 275;

Bogart, 715 F. App'x at 167–68; United
States v. Jones, 877 F. Supp. 907, 917–18
(D.N.J. 1995), aff'd 74 F.3d 1228 (3d Cir.
1995). This argument is better addressed
under the second Rodgers factor, because it
is related to the Defendant's interest in the
property.

8 In its Reply Brief, the Government included
an affidavit from Roger Sweeny, IRS
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Property and Liquidation Specialist. (ECF
No. 79-1.) The affidavit includes an
“anticipated fair market value price” for
the Real Property and estimates a half-
interest of that property. (Id. at ¶ 11.)
However, these new facts were not included
in the Government's opening brief, and
Defendants have not been able to respond
to them. Therefore, the Court cannot—and
will not—consider these facts on a Motion

for Summary Judgment. See Alston v.
Forsyth, 379 F. App'x 126, 129 (3d Cir.
2010) (vacating the decision of a district
court that relied on new evidence introduced
in the moving party's reply brief). The Court
notes two facts that it can appropriately rely
on that are helpful, but not dispositive in
establishing valuation: first, Drs. Driscoll
and Vockroth purchased the Real Property in
2005 for $300,000. (ECF No. 75-5.) Second,
according to his accountant, “Dr. Vockroth's
basis in the real estate is $153,504.” (ECF
No. 78-1 at ¶ 4.) Neither of these facts
establish a figure that the Government could
expect at sale, but they underscore the
conclusion that 50% of the Real Property
might not satisfy Dr. Driscoll's entire tax
debt.

2. LLC
*8  The first Rodgers factor also weighs in favor

of a sale of the LLC. As limited as the market is
for a 50% share of the Real Property, the market
appears even smaller for a 50% share of an LLC
dental practice that already has employees, clients, and

another dentist practicing. See Cardaci, 856 F.3d at
275 (“When there is no market for a partial interest
in the property, this factor will weigh significantly in
favor of a forced sale.”). Any buyer of a 50% interest
in the LLC would have to either practice alongside Dr.
Vockroth, or solely receive payments from the LLC,
leaving Dr. Vockroth to be the sole practitioner or hire
other employees. While this offer could theoretically
be attractive to the right buyer, the time period to
complete such a sale is compressed and it is undisputed
that no buyer has materialized in the many months
that Dr. Vockroth and Dr. Driscoll were purportedly
attempting to sell the LLC share. (See ECF Nos. 86, 89,

93.) Dr. Vockroth points to no evidence suggesting that
the Government would not be financially prejudiced by
a sale of 50% of the LLC. This first factor, therefore,
weighs in favor of sale.

ii. Factor Two

The second Rodgers factor is “whether the third party
with a non-liable separate interest in the property
would, in the normal course of events ... have a legally
recognized expectation that the separate property
would not be subject to forced sale by the delinquent

taxpayer or his or her creditors.” Rogers, 461 U.S.
at 710–11. To determine the third party's “legally
recognized expectation” in their own property interest,
federal courts are instructed to look to state law.
Brown v. United States, 496 F. Supp. 903, 908 (D.N.J.
1980) (“The nature and extent of interests in property,
especially real property, are governed by state law
even when the Internal Revenue Code is applicable,
and both federal and state courts must apply state
property law.”). The “consequences” that attach to the
state property interests, however, “are a matter left to

federal law.” Jones, 877 F. Supp. at 916 (quoting

Rodgers, 461 U.S at 683).

1. Real Property
Here, it is undisputed that Dr. Driscoll and Dr.
Vockroth own the Real Property as tenants in common.
(SUMF ¶ 6.) Therefore, the ultimate question as
it relates to this second factor is whether, under
New Jersey law (where the property is located), Dr.
Vockroth as a tenant in common with a 50% interest in
the property might be subject to a forced sale.

The answer to this question is yes. In New Jersey,
a tenancy in common is the default form of joint
ownership, since, unlike joint tenants or tenants by the
entirety, tenants in common do not need to specify
their preferred ownership type during an acquisition
or transfer of property. See N.J. Stat. Ann. 46:3-17
(asserting that no estate shall be a joint tenancy
unless is expressly granted or devised). Each tenant
in common has a right to possess and enter the
entire property, regardless of the share owned by each
tenant. Hart v. Shapiro, 180 A. 686, 687 (N.J. 1935).
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Additionally, each tenant in common may transfer
his interest “without the consent of the remaining
cotenant.” Capital Finance Co. of Delaware Valley,
Inc. v. Astervadi, 912 A.2d 191, 196 (N.J. Sup.
Ct. 2006). Defendant argues that since tenants in
common have few protections and operate somewhat
independently of one another—each with free range
of the property and full ability to alienate his shares
at any point—a tenant in common like himself would
not have a legal expectation that he might be affected
by a forced sale. (Def. Opp. at 8.) Defendant fails
to recognize the existing viability of forced partition
sales. Under New Jersey Law, either tenant in common

may ask the court to grant a partition. See Newman
v. Chase, 359 A.2d 474, 477 (N.J. 1976). When it
would not be possible for a court to partition the
property in such a way that gives each party the
requisite amount of ownership stake without great
prejudice to the owners, a court may “direct the sale
thereof.” N.J. Stat. Ann. § 2A:56-2. The present case is,
in many ways, the ideal candidate for a forced partition
sale, because it would be impossible, without great
prejudice, to grant Dr. Vockroth or Dr. Driscoll (or the
Government) just half of the Real Property. A new
buyer is not necessary to force a partition sale, and thus
Dr. Vockroth does not have a legal expectation that his
property would not be sold.

*9  This conclusion is also supported by the fact
that, unlike tenants by the entirety or joint tenants,
tenants in common enjoy no protections from forced
sales or partition actions. See Asterbadi, 912 A.2d
at 196 (“Real Property held by spouses as tenants
by the entirety may not be partitioned. By contrast,
real property held by tenants in common may be
partitioned.”). Even in the case of a forced sale,
Dr. Vockroth, as tenant in common, would still be
compensated for his share of the sold Real Property,
thereby further diminishing any legal expectation that

there would be no forced sale at all. See Rodgers,
461 U.S. at 714 & n.2 (Blackmun, J. concurring in
the result and dissenting in part) (“In most situations
in which a delinquent taxpayer shares property with
an unindebted third party, it does no violence to this
principle to order a sale of the entire property so long
as the third party is fully compensated.” (emphasis
added)). Therefore, because it is fully possible under
New Jersey law that a court could force a sale of the

Real Property, and because there is no question that Dr.
Vockroth would be fully compensated for the sale, the
second Rodgers factor also weighs in favor of a forced
sale.

2. LLC
As to the LLC, on the other hand, the second factor
weighs in favor of Dr. Vockroth, and against a forced
sale. In the case of the LLC, the Government and
Defendant disagree as to the extent of state law
applicability. Dr. Vockroth contends that, under New
Jersey law, Dr. Driscoll's 50% interest in the LLC does
not grant Dr. Driscoll the ability to “participate in the
management and conduct of the [LLC's] activities”
because Dr. Driscoll dissociated from the LLC during a
bankruptcy proceeding and is now merely a transferee
of the LLC, not a full member. (Def. Opp. at 14–15.)
The Government does not dispute that Dr. Driscoll
is a dissociated member of the LLC, but argues that

when asking the court to act pursuant to § 7403, the
Government is not bound by state law. (Pl. Rep. at 11–
12.) The Government is correct in that New Jersey law
will not preclude the Court from ordering a forced sale,
but the property interests provided under state law are
still relevant to the Court's inquiry under the second
Rodgers factor. Therefore, the Court must determine
whether, under New Jersey law, Dr. Vockroth would
have a “legally recognized expectation” that the LLC
would not be subject to a forced sale by Dr. Driscoll's

creditors. See Rodgers, 461 U.S. at 710–11.

New Jersey law, which adopts the Revised Uniform
Limited Liability Company Act (“RULLCA”),
requires the consent of all members in an LLC to
“sell, lease, exchange, or otherwise dispose of all,
or substantial all, of the company's property.” N.J.
Stat. Ann. § 42:2C-37(c)(4)(a); see also In re Crest
By The Sea, LLC, 533 B.R. 540, 545 (D.N.J. 2014)
(“The RULLCA requires a unanimous vote of the
members of an LLC to undertake actions outside of
the ordinary course.”). It is undisputed that Dr. Driscoll
and Dr. Vockroth are the only two members of the LLC.
(SUMF ¶ 7.) Therefore, under the relevant state law,
it is clear that the LLC could only be sold if both Dr.
Driscoll and Dr. Vockroth voted to sell it (and it is
undisputed that Dr. Vockroth has not consented to a
sale).
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Some property interests, like the tenancy in common
discussed above, provide owners little assurance that
their co-owner will not force a partition sale at any
given time. Others, like tenancies by the entirety,
provide a great deal of protection against unwanted

sales. See Jones, 877 F. Supp. at 918 (“Additionally,
as owner of property as a tenant by the entirety, [the
wife] could legitimately believe that the family home
would be protected against her husband's creditors by
virtue of New Jersey's special treatment of this type
of property ownership.”). If these property interests
exist on a continuum, with tenants in common on one
end of the spectrum and tenants by the entirety on
the other, it stands to reason that the property interests
of two co-members in an LLC incorporated in New
Jersey arguably fall somewhat closer to the tenancy by
the entirety end than the tenants in common end. See

Rodgers, 461 U.S. at 711 (utilizing the continuum
metaphor to describe various property interests).

*10  The Government relies in part on United States v.
Wilhite, a case from the District of Colorado, where the
district court found that a co-owner in an LLC did not
have an expectation that the LLC would not be subject

to forced sale. No. 00-cr-504, 2018 WL 1334845, at
*4 (D. Colo. Mar. 14, 2018). However, in Wilhite, the
two owners of the LLC were a husband-and-wife pair
who worked together to hide the delinquent's assets
and “defraud the government,” leading the court to
conclude that the non-liable co-owner “[could] hardly
claim surprise about a sale.” Id. The same cannot
be said of Dr. Vockroth, who was indisputably not
involved in the Driscolls’ tax delinquency in any way.
As stated above, Dr. Vockroth did not consent to this
sale. Therefore, this second Rodgers factor weighs in

favor of Dr. Vockroth and against a forced sale. 9

9 To be clear, this single factor does not
preclude the Court from authorizing the sale
in its discretion.

iii. Factor Three

The third Rodgers factor is “prejudice to the nonliable
interest holder in terms of personal dislocation costs

and undercompensation of interest.” Jones, 877 F.

Supp. at 918 (citing Rodgers, 461 U.S. at 711).

1. Real Property
The third Rodgers factor weighs in favor of a forced
sale as it relates to the Real Property. The Government
argues that there is virtually no prejudice to Dr.
Vockroth, the non-liable interest holder, because he
will be paid 50% of the sale price (equal to his
ownership share), and he can continue to practice

dentistry at a new location. 10  (Pl. Rep. at 4–5.)
Dr. Vockroth, on the other hand, asserts a myriad
of disruptions that he predicts will result from the
sale, including forcing him to close his dentistry
practice, fire his five employees, lose relationships
with his 5,000 dental patients, and look for a new
business location. (Def. Opp. at 12–13.) Dr. Vockroth
also invokes a 2009 PNC line of credit, arguing that
he alone will be required to pay back the credit if
the forced sale goes through. (Id.) Vockroth's dire
predictions are mere speculation. People move their
homes and businesses all the time, and Dr. Vockroth
is not unduly prejudiced by having to sell the current
location of his dental practice, especially compared
to those more often affected by the Rodgers factors
—individuals forced to sell their marital homes. See,

e.g., Jones, 877 F. Supp. at 918. While this may be
disruptive, it is not unduly prejudicial. Thus, the third
factor therefore weighs in favor of a sale.

10 Although many of Dr. Vockroth's theorized
contentions about prejudice likely relate
more to the particulars about the proposed
forced sale of the LLC, rather than the
forced sale of the Real Property. The
prejudice to Dr. Vockroth for sale of the Real
Property alone appears to be “no greater
than any other foreclosure sale” with “no
special dislocation costs to consider here.”

Cardaci, 856 F.3d at 276.

2. LLC
The third Rodgers factor, prejudice to the non-liable
property owner, also weighs in favor of a forced sale
as it relates to the LLC. In a self-serving affidavit, Dr.
Vockroth asserts that he will be “forced to lay off all
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of [his] employees,” and that he will “no longer able
to see [his] patients.” (ECF No. 78-2 at ¶¶4-5.) Dr.
Vockroth, however, does not provide citations to any
expert report supporting such a doomsday prediction
of firing his employees, losing all of his patients, and
having literally to start from ground zero. Furthermore,
even if Dr. Vockroth is negatively affected by the LLC
sale in some way, this is not undue prejudice of a
magnitude to prevent a forced sale. It is axiomatic that
LLCs and partnerships change, fail, dissolve and are
bought and sold with regularity. Partners die or retire or
sell their shares. This reality is simply part of being in
business, and Dr. Vockroth's LLC is not exempt from
this fact, especially when he fails to offer any reliable
evidence to support his contentions.

*11  Dr. Vockroth also stands to benefit from the
sale of the LLC because he will be paid 50% of the

proceeds from the sale. See Rodgers, 461 U.S. at
711 (including in the third factor both dislocation costs
and “practical undercompensation”). These funds will
allow Dr. Vockroth to find a new location for a dental
practice. Dr. Vockroth also provides a declaration from
his accountant, asking the Court to consider the tax
implications of a sale the LLC. (See ECF No. 78-1 ¶ 3
(asserting that a forced sale “would compel [Vockroth]
to realize gains resulting in a sizeable tax event”).)
The compensation from the sale, however, can also

help Dr. Vockroth pay any tax liabilities of his own. 11

Therefore, although Dr. Vockroth will be impacted
by the sale of the LLC, he has failed to demonstrate
with any degree of specificity the prejudice he will
experience.

11 The Court finds unavailing Dr. Vockroth's
argument about the tax implication because
of course, as with any asset, Dr. Vockroth
would have tax liability whether through a
forced sale now or a voluntary sale down the
road.

iv. Factor Four

The fourth Rodgers factor is “the relative character
and value of the non-liable and liable interests held in

the property.” Rodgers, 461 U.S. at 711. This final
factor is most often implicated “when the liable party

owns only a relatively small fraction of the property.
For example, if the liable party owned property
inherited from a parent as a tenant in common with five
other siblings, the relative value of the property would
weigh against a forced sale. But if the liable party
owned a mansion on the property while the siblings
owned only the surrounding land, the character of the
liable party's interest might then weigh in favor of a

forced sale.” Cardaci, 856 F.3d at 279.

The fourth factor weighs neutrally as to both the Real
Property and LLC. Here, it is undisputed that Drs.
Driscoll and Vockroth each own 50% of the Real
Property and LLC; neither one owns more than the
other. (SUMF ¶ 6–8.) Therefore, this factor is also
neutral. See Bogart, 715 F. App'x at 170; Hovnaniam,
2022 WL 17959583, at *9.

v. Rodgers’ Additional Considerations

The Rodgers Court warns against using the four factors
as a “mechanical checklist” and directs courts to
employ “common sense and consideration of special

circumstances.” Rodgers, 461 U.S. at 711.

1. Real Property
The most salient additional considerations with regards
to the Real Property are the impact of a forced sale
on Dr. Driscoll and Dr. Vockroth's employees and

patients. See Cardaci, 856 F.3d at 272 (considering
“the impact a forced sale would have on other non-
liable parties”). Dr. Vockroth asserts that he employs
five people and takes care of 5,000 patients. (Def.
Opp. at 12.) Each of these people—including Dr.
Vockroth himself—might be inconvenienced by sale
of the Real Property, having to work or go to the
dentist in a new place that might not be as close
by or easily accessible. Alternatively, a new location
might be more advantageous for both Dr. Vockroth and
his employees and more convenient for his patients.
Regardless, the Court does not find that the common
sense considerations discussed by the Rodgers Court
underlying a forced sale of the Real Property here
sufficiently weigh in favor of halting the forced sale.
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2. LLC
Again, the Court considers other non-liable third
parties, such as the patients and employees of
the dental practice. (See Def. Opp. at 9.) These
considerations do not weigh against forced sale.
Dr. Vockroth, aside from his unsubstantiated, dire
predictions set forth in his brief and affidavit,
has provided the Court with no expert report or
analysis demonstrating these doomsday speculations.
Those individuals are free to continue to associate
with the LLC after sale or find another dentist
or place of employment. The Rodgers Court has
explicitly highlighted the “limited discretion accorded

by § 7403” and how such discretion “should be
exercised rigorously and sparingly, keeping in mind
the Government's paramount interest in prompt and

certain collection of delinquent taxes.” Rodgers,
461 U.S. at 709. Given these restrictions, and the fact
that the circumstances presented here do not outweigh
the Government's “paramount interest in prompt and
certain collection of delinquent taxes[,]” any equitable
balancing weighs in favor of the forced sale of the
LLC.

*12  The Court, having considered the four Rodgers
factors and additional common-sense consideration of

special circumstances, finds that the Government is
entitled to foreclose on both the Real Property and the
LLC in their entirety. The Government's Motion for
Summary Judgment is GRANTED.

D. FORECLOSURE
The Court hereby reserves decision on all objections
to the Order of Sale (see ECF No. 79-3), until
the resolution of the following: the Court seeks the
parties’ input on how to effectuate the sale in the
most prudent and efficient manner. Consistent with the
Order accompanying this Opinion, the Court STAYS
the enforcement of any foreclosure proceedings.

IV. CONCLUSION
For the foregoing reasons, Plaintiff's Motion for
Summary Judgment (ECF No. 75) is GRANTED. The
foreclosure is STAYED pending additional input from
the parties. An appropriate Order will accompany this
Opinion.

All Citations

Slip Copy, 2025 WL 30092, 135 A.F.T.R.2d 2025-332

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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Important Disclaimers 

• These materials reflect the general views of their author, Gianfranco A. Pietrafesa, 
and not necessarily the views of Archer & Greiner, P.C. or its other attorneys. The 
general views are not “binding” in any way since each matter is resolved based on 
its specific facts.  

• These materials do not necessarily reflect the views of the other attorneys who are 
speakers or their respective firms.  

• These materials do not necessarily reflect the views of the judges who are speakers 
and any statements made by them are purely for purposes of facilitating discussion 
of the issues. Their statements should not in any way be perceived as a reflection 
of how they may rule on any case before them since decisions are made based on 
the specific facts of each case.  

• These materials are for educational and informational purposes only.  They are not 
intended, and should not be construed, as legal advice, and may not be used or 
relied upon as a substitute for legal advice regarding a specific matter. 
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1.  JUDICIAL DISSOCIATION / EXPULSION  

AC Ocean Walk, LLC v. Blue Ocean Waters, LLC, 478 N.J. Super. 515 (App. Div. 2024) 

Basic Facts: 
 In April 2018, AC Ocean Walk and Blue Ocean Waters formed a general partnership, with 

each owning a 50% interest.  
 The partnership would operate the night club and the beach club at the Ocean Casino Resort 

(formally Revel Casino Resort) in Atlantic City. 
 Blue Ocean Waters agreed to pay one-third of the $3 million upfront costs and 50% of any 

annual shortfall when revenues did not cover the $1 million annual payment obligations. 
 Blue Ocean Waters also agreed to fund all renovations costs and pay 50% of the pre-opening 

costs. 
 In June 2018, the clubs reopened, and for the next two years, the two partners disagreed on 

numerous issues. 

 In September 2020, due to the many disagreements, AC Ocean Walk sent a notice of breach to 
Blue Ocean Waters stating that (1) Blue Ocean Waters breached its material obligations under 
the partnership agreement and (2) the partnership agreement would be terminated if Blue 
Ocean Waters did not cure the breach within 10 days. 

 In February 2021, AC Ocean Walk filed a complaint seeking, among other things, the judicial 
dissociation (i.e., expulsion) of Blue Ocean Waters from the partnership and the dissolvement 
(i.e., dissolution and termination) of the partnership. 

 The trial court found that Blue Ocean Waters’ failure to respond to the notice of breach was a 
clear indication that judicial dissociation was appropriate since it was not reasonably 
practicable to carry on the business in partnership with such a partner. 

 The trial court granted AC Ocean Walk’s motion for summary judgment and entered an order 
judicially dissociating Blue Ocean Waters from the general partnership and dissolving the 
general partnership.  

Primary Issue: 
Was the failure to respond to a notice of breach of the general partnership agreement enough to 
judicially dissociate a general partner and judicially dissolve a general partnership on the grounds 
that it was not reasonably practicable to carry on the business of the general partnership with such a 
partner? 

Court:  
Dissociation (a.k.a., Expulsion) 
 The Appellate Division stated that a court may judicially dissociate a partner if it determines 

that the partner engaged in conduct relating to the partnership business that makes it not 
reasonably practicable to carry on the business of the partnership with such a partner.  

 Because there was no case law on interpreting the not reasonably practicable standard for 
judicial dissociation of a general partner, the Appellate Division looked to other jurisdictions 
that had adopted the same Uniform Partnership Law. 
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 The Appellate Division held that Blue Ocean Waters’ failure to respond to the notice of a 
breach was enough to expel it from the general partnership. It determined that its conduct in 
not responding to the notice of breach warranted dissociation because it evinces an irreparable 
deterioration of the partnership relationship and a refusal to personally interact with its partner, 
AC Ocean Walk, and an impasse regarding important business due to a lack of communication 
between the partners. 

 The Appellate Division held that a breach of a specific term of a partnership agreement is not 
required to judicially dissociate a partner. Instead, the focal point in concluding that the 
partnership was over was a partner’s failure to respond to a notice of breach from another 
partner. 

Dissolution and Termination 
 The Appellate Division found that dissolving / terminating the general partnership was 

warranted based on Blue Ocean Water’s failure to respond to the notice of breach. In essence, 
Blue Ocean Water forfeited its partnership interest. 

Question(s): 
1. Did the courts go too far? That is, is a failure to respond to a notice of breach enough to expel a 
partner and to dissolve a partnership? 

2. Why didn’t the Appellate Division consider the Revised Uniform Limited Liability Company 
Act, which has comparable “not reasonably practicable” language or the NJ Supreme Court’s 
decision in IE Test, LLC v. Carroll, 226 NJ 166 (2016)? 

NJ Statute: 

General Partnership 

N.J.S.A. 42:1A-31. Dissociation from partnership; events causing
A partner is dissociated from a partnership upon the occurrence of any of the following events: 

*** 

e. On application by the partnership or another partner, the partner’s expulsion by judicial 
determination because: 
 (1) the partner engaged in wrongful conduct that adversely and materially affected the 

partnership business; 
 (2) the partner willfully or persistently committed a material breach of the partnership agreement 

or of a duty owed to the partnership or the other partners under section 24 of this act; or 
 (3) the partner engaged in conduct relating to the partnership business which makes it not 

reasonably practicable to carry on the business in partnership with the partner; (emphasis added) 

N.J.S.A. 42:1A-39. Dissolution of partnership; winding up, event causing
A partnership is dissolved, and its business shall be wound up, only upon the occurrence of any of 
the following events: 

*** 
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e. On application by a partner, a judicial determination that: 
 (1) the economic purpose of the partnership is likely to be unreasonably frustrated; 
 (2) another partner has engaged in conduct relating to the partnership business which makes it 

not reasonably practicable to carry on the business in partnership with that partner; or 
 (3) it is not otherwise reasonably practicable to carry on the partnership business in conformity 

with the partnership agreement; (emphasis added) 

Limited Liability Company 

N.J.S.A. 42:2C-46 Events causing dissociation.
A person is dissociated as a member from a limited liability company when: 

*** 

e. On application by the company, the person is expelled as a member by judicial order because the person: 
 (1) has engaged, or is engaging, in wrongful conduct that has adversely and materially affected, or will 

adversely and materially affect, the company’s activities; 
 (2) has willfully or persistently committed, or is willfully and persistently committing, a material breach 

of the operating agreement or the person’s duties or obligations under section 39 of this act; or 
 (3) has engaged, or is engaging, in conduct relating to the company’s activities which makes it not 

reasonably practicable to carry on the activities with the person as a member; (emphasis added) 

N.J.S.A. 42:2C-48 Events causing dissolution.
a. A limited liability company is dissolved, and its activities shall be wound up, upon the occurrence of any 
of the following: 

*** 

(4) on application by a member, the entry by the Superior Court of an order dissolving the company on the 
grounds that: 
 (a) the conduct of all or substantially all of the company’s activities is unlawful; or 
 (b) it is not reasonably practicable to carry on the company’s activities in conformity with one or both of 

the certificate of formation and the operating agreement; (emphasis added) 

Other Commentary: 
 Peter A. Mahler, “Recent Appellate Rulings Address Novel Issues in General Partnership 

Disputes”, available at 
https://www.nybusinessdivorce.com/2024/09/articles/partnerships/recent-appellate-rulings-
address-novel-issues-in-general-partnership-disputes.   

 Jay R. McDaniel, “Court Dissolves Casino Partnership When Notice of Breach is Ignored”, 
available at https://www.thebusinessdivorcelawyer.com/court-dissolves-casino-partnership-
when-notice-of-breach-is-ignored.   

 Gianfranco A. Pietrafesa, “Steps to Interpreting NJ-RULLCA”, available at 
https://www.archerlaw.com/a/web/4UjiqCHfzo4XWr29jWPshM/franco-njlj-nj-rullca-
article.pdf.  
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2.  JUDICIAL DISSOLUTION – FOR DEADLOCK

Amici v. Mazza, 2025 WL 208446 (NY Sup. Ct., App. Div. 01.16.2025) 
Gibson v. Konick, 2024 WL 3370927 (DE Ch. 07.10.2024)  

Basic Facts: 

Amici v. Mazza
 Plaintiff Amici was a general contractor and defendant Mazza an attorney.  
 They formed an LLC to hold 20 residential buildings that were leased to tenants. 
 They each owned 50% of the LLC. 
 The articles of organization (the New York equivalent of a certificate of formation) provided 

that management of the LLC was vested in one or more managers and that no member had the 
authority to act on behalf of the LLC solely by virtue of being a member. 

 There was no operating agreement. 
 Plaintiff was 73 years old and in declining health. He wanted to retire and withdraw his half of 

the business from the LLC. Defendant refused to do so. 
 Plaintiff filed an action for judicial dissolution. 

Gibson v. Konick
 Plaintiff and defendant each initially owned 50% of a Delaware LLC, but based on their capital 

contributions, plaintiff owned 39.49% and defendant owned 60.51% of the interests.  
 The LLC owned a beach house that the two members renovated and hoped to enjoy as a 

couple. 
 Defendant, an attorney, prepared the LLC agreement with provisions favorable to him.  
 When their relationship ended, plaintiff wanted to recover her investment by selling the house. 

The defendant refused. 
 The LLC agreement: 

o required unanimous approval to dissolve the LLC (but the two members did not agree 
and were deadlocked). 

o provided that selling the LLC’s property required unanimous consent of the members 
(but the two members did not agree and were deadlocked). 

o did not have a deadlock breaking provision. 
o permitted judicial dissolution if it was not reasonably practicable to carry on the 

business in conformity with the LLC Agreement. 

Primary Issue(s): 
Is a voting deadlock (50/50 or otherwise) sufficient grounds to judicially dissolve an LLC because it 
is not reasonably practicable to carry on the business in conformity with the articles of organization or 
operating agreement? 

Court:  
Amici v. Mazza
 The court noted that: 

o New York law provides that a court may dissolve an LLC “whenever it is not 
reasonably practicable to carry on the business in conformity with the articles of 
organization or operating agreement.”  
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o Deadlock between the members does not necessarily mean it is not reasonably 
practicable for the LLC to carry on its business. However, in the matter at bar, it is not 
reasonably practicable to do so. 

o Plaintiff wanted to dissolve the LLC, but defendant did not. Therefore, they were 
deadlocked.  

o The articles of organization required the LLC to be managed by one or more managers, 
but there were no managers, and the articles of organization provided that no member 
had the authority to act for the LLC.  

 As a result, the court found that it was not reasonably practical for the LLC to carry on its 
business because there were no managers, the members had no authority to act, and the 
members were deadlocked. 

Gibson v. Konick
 The court noted: 

o Plaintiff sought judicial dissolution of the LLC because the members were deadlocked 
on whether to dissolve the LLC, the LLC agreement lacked a feasible deadlock-
breaking mechanism, and it was no longer reasonably practicable to maintain the LLC. 

o Dissolution may be appropriate where management has become so dysfunctional or the 
LLC’s business purpose was so thwarted that it was no longer practical to operate the 
business, such as where the voting was deadlocked or where the defined purpose of the 
LLC has become impossible to fulfill.  

o Even if the LLC’s business can function, the court may consider whether the LLC is 
otherwise stuck in a status quo, preventing it from operating or from furthering its 
business purpose. 

o Under the LLC agreement, plaintiff could not transfer her interest to anyone other than 
defendant, who refused to purchase the interest.  

o Under the LLC agreement, plaintiff could not voluntarily withdraw from the LLC and 
receive fair market value for her interest. 

 The court found: 
o There was a deadlock because the members could not resolve their differences due to 

their failed personal relationship. 
o The “business” of jointly owning a vacation property was no longer reasonably 

practicable. 
o As a result, the court judicially dissolved the LLC. 

Question(s): 
1. Is “simple” deadlock sufficient grounds to judicially dissolve an LLC? Or must there be other 
factors present to warrant judicial dissolution on the grounds that it is not reasonably practicable to 
continue the LLC? For example, the “bad actor” member is an attorney, the “innocent” member is 
old and in declining health or a rejected lover?  

2. Would an LLC member have the same result in a NJ court? 

NJ Statute: 
N.J.S.A. 42:2C-48 Events causing dissolution.
a. A limited liability company is dissolved, and its activities shall be wound up, upon the occurrence of any 
of the following: 
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*** 

(4) on application by a member, the entry by the Superior Court of an order dissolving the company on the 
grounds that: 

(a) the conduct of all or substantially all of the company’s activities is unlawful; or 
(b) it is not reasonably practicable to carry on the company’s activities in conformity with one or 

both of the certificate of formation and the operating agreement; (emphasis added)

N.J.S.A. 42:2C-7. Supplemental Principles of Law.  
Unless displaced by particular provisions of this act, the principles of law and equity supplement this act. 

Other commentary: 
Amici v. Mazza
 Becky (Hyun Jeong) Baek, “Help Comes from an Unexpected Place in LLC Deadlock 

Dissolution: The Third Department”, available at 
https://www.nybusinessdivorce.com/2025/01/articles/deadlock/help-comes-from-an-
unexpected-place-in-llc-deadlock-dissolution-the-third-department.  

Gibson v. Konick
 Peter A. Mahler, “Did Chancery Court Just Crack Open the Door to Equitable Dissolution of 

LLCs?”, available at https://www.nybusinessdivorce.com/2024/07/articles/delaware/did-
chancery-court-just-crack-open-the-door-to-equitable-dissolution-of-llcs. 

 Ann Lipton, “If only this case had existed a couple of years ago”, available at 
https://lawprofessors.typepad.com/business_law/2024/07/if-only-this-case-had-existed-a-
couple-of-years-ago.html. 
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3.  RIGHTS OF ESTATE OF DECEASED MEMBER  

Gurney-Goldman v. Goldman, 321 A.3d 559 (DE Ch. 2024) 

Basic Facts: 
 SG Windsor, LLC, a Delaware LLC, held NY real estate worth $1 billion. 
 The LLC was owned equally by four siblings—Jane, Diane, Amy, and Allan. 
 There was no written operating agreement. 
 Jane and Allan handled the day-to-day management over 35 years, but they consulted Diane 

and Amy on major issues. 
 When Allan died, his will appointed his son Steven as executor of his estate, which purported 

to include Allan’s management powers with regard to any rights and interests in real estate 
businesses or enterprises. Allan also signed an “Appointment of Successor Manager” 
appointing Steven as the successor manager of each entity that Allan had previously managed, 
including SG Windsor, LLC. 

 Steven attempted to act as if the estate were a member and he a manager of the LLC. Jane 
objected, and litigation followed. 

Primary Issue(s):  
1. Does an estate become a member of an LLC upon the death of a member? 

2. If not, what rights are held by the estate of a deceased member?  

Court:  
 Member-Managed or Manager-Managed 

o The first issue to be decided by the court was whether the LLC was member-managed or 
manager-managed.  

o The court noted that by statutory default, an LLC was member-managed unless there was 
an operating agreement (written or implied) providing that the LLC was manager-
managed. 

o As noted, there was no written operating agreement and Jane failed to prove that there was 
an implied operating agreement providing for a manager-managed LLC. 

o The court noted that Jane and Allen were managing the real estate business as “colloquial 
managers” and not as managers of the LLC. 

 Estate Does Not Become a Member upon Death of a Member 
o When a member of an LLC transfers its membership interest to another person, the 

recipient of that interest does not automatically become a member. Instead, the recipient 
only holds the rights of an assignee, which consist of the economic rights associated with 
the interest, but the assignee does not receive any governance rights associated with the 
interest nor does it have the right to inspect books and records or to seek judicial 
dissolution of the LLC. 

o An assignee can become a member in one of two ways: (1) as provided in the operating 
agreement or (2) on the unanimous affirmative vote or written consent of all members of 
the LLC. 

o As a result, when a member of an LLC dies, the estate does not automatically become a 
member of the LLC. By statute, the estate is an assignee, not a member. 
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 Rights of the Estate of a Deceased Member 
o The Delaware LLC statute authorizes the personal representative of a deceased member to 

exercise all of the member’s rights for the purpose of settling the member’s estate or 
administering the member’s property.  

o If the estate automatically became a member of the LLC, then there would be no reason for 
the statute to provide the personal representative with the right to exercise a deceased 
member’s rights because the personal representative already would have them. 

o The estate of the deceased member may exercise member level governance rights for 
limited proper purposes, including the right to vote. However, the extent of those limited 
proper purposes was left for another day. 

o If the estate rationally believes that its exercise of governance rights serves a proper 
purpose, a court will not second guess the estate’s actions. 

Questions: 
1. Would the estate of a deceased LLC member have the same result in a NJ court?  

 Does an estate become a member of a NJ LLC upon the death of a member? 
 If not, what rights are held by the estate?  

2. Are the rights of an estate of a deceased member of a NJ LLC as extensive (or potentially as 
extensive) as the rights of a deceased member of a DE LLC? 

DE and NJ Statutes: 

DE § 18-705. Powers of estate of deceased or incompetent member. 
If a member who is an individual dies or a court of competent jurisdiction adjudges the member to be 
incompetent to manage the member’s person or property, the member’s personal representative may exercise 
all of the member’s rights for the purpose of settling the member’s estate or administering the member’s 
property, including any power under a limited liability company agreement of an assignee to become a 
member. If a member is a corporation, trust or other entity and is dissolved or terminated, the powers of that 
member may be exercised by its personal representative. (emphasis added) 

N.J.S.A. 42:2C-44 Power of personal representative of deceased member.
If a member dies, the deceased member's personal representative or other legal representative may exercise 
the rights of a transferee provided in subsection c. of section 42 of this act and, for the purposes of settling 
the estate, the rights of a current member under section 40 of this act. 

 N.J.S.A. 42:2C-42(c) – “In a dissolution and winding up of a limited liability company, a transferee 
is entitled to an account of the company's transactions only from the date of dissolution.” 

 N.J.S.A. 42:2C-40 – Right of members, managers, and dissociated members to information. 

Other commentary: 
 Robert S. Velevis, “(Fear) the Reaper, LLC: Court of Chancery Clarifies LLC Governance 

Rights Upon Member Death”, available at https://ma-litigation.sidley.com/2024/09/fear-the-
reaper-llc-court-of-chancery-clarifies-llc-governance-rights-upon-member-death.  

 Becky (Hyun Jeong) Baek, “When It Talks Like a Member, Walks Like a Member, Acts Like a 
Member… But Isn’t a Member: First Impression Chancery Decision Rules on Estate’s 
Exercise of Member Rights “For Proper Purpose”, available at 
https://www.nybusinessdivorce.com/2024/07/articles/delaware/when-it-talks-like-a-member-
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walks-like-a-member-acts-like-a-member-but-isnt-a-member-first-impression-chancery-
decision-rules-on-estates-exercise-of-member-rights-for-proper-p. 

 Francis Pileggi, “Chancery Explains Requirements for Transfer of LLC Member Interests–
Bonus Dissolution Discussion”, available at 
https://www.delawarelitigation.com/2024/07/articles/chancery-court-updates/chancery-
explains-requirements-for-transfer-of-llc-member-interests.  

 Gianfranco A. Pietrafesa, “Death and the NJ LLC”, available at 
https://www.archerlaw.com/a/web/hEXBm8hcBaKXviaBJSuu9P/death-and-the-nj-llc-.pdf.  
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4.  MISCELLANEOUS 

Rescinding Improperly Filed Certificate of Dissolution 
Patel v. NJ Dept. of Treasury, 479 N.J. Super. 26 (App. Div. 2024) 

Commentary:
 Lawrence A. Goldman, “Rescission of the Erroneous Dissolution and Termination of a New 

Jersey Limited Liability Company Requires a Court Order”, available at 
https://businesslawtoday.org/month-in-brief/july-in-brief-corporations-llcs-and-partnerships-
2024.  

 Sarah Lyness and Peter F. Kelly, “NJ Appellate Court Outlines LLCs' Path to Rescind 
Erroneous Certificates of Dissolution”, available at 
https://www.foxrothschild.com/publications/nj-appellate-court-outlines-llcs-path-to-rescind-
erroneous-certificates-of-dissolution.  

Foreclosure of LLC Membership Interest  
U.S. v. Driscoll, 2025 WL 30092 (D.N.J. 01.06.2025) 

Commentary:
 Louis Vlahos, “Not Aware of Your Business Partner’s Tax Situation? Maybe You Should Be”, 

available at https://www.taxslaw.com/2025/01/not-aware-of-your-business-partners-tax-
situation-maybe-you-should-be. 

230360190 v2 
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New York Business
Divorce

Commentary on Dissolution and Other Disputes Among Co-
Owners of Closely Held Business Entities

Recent Appellate Rulings Address Novel
Issues in General Partnership Disputes
By Peter A. Mahler  on September 23, 2024

https://www.nybusinessdivorce.com/2024/09/articles/partner s s-novel-issues-in-general-partnership-disputes/#more-35973
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New Jersey Appellate Court Holds PartnerÕs Failure to
Respond to Notice of Breach JustiÞes Dissociation and
Dissolution Under ÒNot Reasonably PracticableÓ Standard,
and That Effective Dissolution Date is Date of Dissolution
Order, Not Date of Breach

https://www.nybusinessdivorce.com/2024/09/articles/partner s s-novel-issues-in-general-partnership-disputes/#more-35973
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In AC Ocean Walk, LLC v Blue Ocean Waters, LLC , decided last May by the

Superior Court of New Jersey, Appellate Division, the court addressed several issues

of Þrst impression under that stateÕs Revised Uniform Partnership Act (ÒNJ RUPAÓ):

how to interpret the Ònot reasonably practicableÓ standard under the statutory

provision for judicial dissociation of a partner;

whether a partnerÕs singular act, in failing to respond to another partnerÕs

notice of breach given per the terms of the partnership agreement, satisÞes the

Ònot reasonably practicableÓ standard for judicial dissociation of a partner;

how to interpret the Ònot otherwise reasonably practicableÓ standard under the

statutory provision for judicial dissolution of the partnership; and

whether the effective dissolution date is the date the court orders dissolution or

the date of the breach and dissociation upon which the judicial dissolution is

predicated.

The case involves a general partnership formed by two LLCs (ÒAC OceanÓ and ÒBlue

OceanÓ) for the purpose of acquiring, renovating, and operating a casino resort in

Atlantic City. The partnership agreement among other things speciÞed each

partnerÕs operational and funding rights and obligations.

Around two years after the resort reopened, seeking resolution of disagreements

primarily over Blue OceanÕs funding obligations, AC Ocean sent Blue Ocean a notice

of breach as dictated by the partnership agreement, alleging that Blue Ocean owed

over $2.4 million for its share of various capital and other expenditures. The notice

advised that the partnership would terminate if Blue Ocean did not cure the breach

within 10 days.

For reasons unknown, Blue Ocean never responded to the notice of breach. AC

Ocean subsequently Þled suit seeking judicial dissociation of Blue Ocean and

judicial dissolution of the partnership.

After discovery and Þling of summary judgment motions, the lower court ruled that

https://www.nybusinessdivorce.com/2024/09/articles/partner s s-novel-issues-in-general-partnership-disputes/#more-35973
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Blue OceanÕs failure to respond to the notice of breach warranted its dissociation

under NJ RUPAÕs provision !authorizing dissociation where Òthe partner engaged in

conduct relating to the partnership business which makes it not reasonably

practicable to carry on the business in partnership with the partner.Ó

The lower court further characterized Blue OceanÕs dissociation as wrongful, and on

that basis granted dissolution of the partnership under other provisions of NJ RUPA

authorizing the court to dissolve a partnership formed for a deÞnite term or

particular undertaking if a partner wrongfully dissociates before the expiration of the

term or completion of the undertaking.

The lower court lastly determined that the effective date of the partnershipÕs

dissolution was the tenth day after AC Ocean gave notice of breach, rather than the

date of the courtÕs dissolution order.

Blue Ocean appealed the lower courtÕs orders to the Appellate Division, which in its

21-page signed opinion by the Chief Justice, upheld the lower courtÕs dissociation

and dissolution rulings but reversed on the dissolution date, instead holding that the

effective date of dissolution was the date of the courtÕs dissolution order.

Here are some of the highlights of the courtÕs analysis:

After noting the absence of New Jersey case authority construing the Ònot

reasonably practicableÓ standards for judicial dissociation and dissolution, the

court looked to, and agreed with, precedent in several other RUPA states Ñ

speciÞcally Connecticut, Kansas, and Montana Ñ in holding that Blue OceanÕs

singular act of not responding to the notice of breach satisÞed the standard for

dissociation because it evinces Òirreparable deteriorationÓ of the partnership

relationship, a refusal to Òpersonally interactÓ with AC Ocean, and an Òimpasse

regarding important businessÓ due to lack of communication between

partners.

As to judicial dissolution, the court adopted the lower courtÕs reliance on Blue

https://www.nybusinessdivorce.com/2024/09/articles/partner s s-novel-issues-in-general-partnership-disputes/#more-35973
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OceanÕs counselÕs ÒadmissionÓ at oral argument that the partnership Òshould be

dissolved,Ó but even without that concession, held that the order of dissolution

was Òon solid groundÓ based on Blue OceanÕs conduct in not responding to the

notice of breach Òwhich allows judicial dissolution under the same Ônot

reasonably practicableÕ standard that applies to the dissociation of individual

partnersÓ (again citing the out-of-state decisions).

In reversing the lower courtÕs ruling and Þxing the effective dissolution date as

the date of the lower courtÕs order of dissolution, the appellate court once again

noted the absence of New Jersey precedent and looked to Connecticut and

Nebraska cases applying those statesÕ similar RUPA provisions. The court also

stressed the Òplain languageÓ of NJ RUPAÕs provision allowing for judicial

dissolution and winding up of a partnership where, ÒÔ[o]n application by a

partner, [there is] a judicial determination  that . . . it is not otherwise

reasonably practicable to carry on the partnership business in conformity with

the partnership agreement'Ó (emphasis in original).

The courtÕs opinion sheds no light on the reasons why Blue Ocean never responded

to AC OceanÕs notice of breach. Its obligation under the partnership agreement to

respond within 10 days could have been satisÞed, as the court noted, merely by

sending a response in which it Òsimply deniedÓ AC OceanÕs allegations in the notice

of breach.

A very heavy price to pay, indeed, for such a small oversight.
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M
ore than a decade ago, New 

Jersey overhauled its lim-

ited liability company (LLC) 

statute. The New Jersey 

Revised Uniform Limited 

Liability Company Act, N.J.S.A. 42:2C-1 et 

seq. (NJ-RULLCA), adopted on Sept. 19, 2012, 

became effective on March 18, 2013, for newly 

formed LLCs and on March 1, 2014, for all 

LLCs. Since then, our courts have published 

only a handful of opinions interpreting the stat -

�Y�X�I���� �7�I�I���� �I���K�����xIE Test v. Carroll,�x �������� �2���.���� ��������

�����������
�����[�L�M�G�L���M�W���X�L�I���W�I�Q�M�R�E�P���G�E�W�I���S�R���X�L�I���N�Y�H�M�G�M�E�P��

expulsion of an LLC member. With such sparse 

authority, how are we to understand NJ-RULLCA? 

Fortunately, there are many resources to aid our 

interpretation of the statute.

Legislative History

The New Jersey Legislature directs that when 

we interpret its statutes, “words and phrases 

shall be read and construed with their context, 

and shall, unless inconsistent with the manifest 

intent of the legislature or unless another or dif -

ferent meaning is expressly indicated, be given 

their generally accepted meaning, according to 

the approved usage of the language.” N.J.S.A. 

1:1-1. Often, more is needed. The legislative his-

�X�S�V�]�� �S�J�� �2�.���6�9�0�0�'�%���xfound under bill A1443 on 

the Legislature’s website, is the first resource. 

Unfortunately, the legislative history is limited.

Unform Law Commission’s Commentary

NJ-RULLCA was based on the Revised Uniform 

Limited Liability Company Act (RULLCA), drafted 

by the Uniform Law Commission (the commis -

�W�M�S�R�
�� �M�R�� ������������ �8�L�I�xcommission last amended 

RULLCA in 2013 and updated its commentary 

on Aug. 19, 2015. (The commission has drafted 

many uniform laws, including the Uniform 

Partnership Act, Uniform Limited Partnership 

Law, and Uniform Commercial Code, all of which 

�1�E�V�G�L����������������
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have been enacted in New Jersey. As a result, the 

Commission’s commentary is well-respected.)

The New Jersey Supreme Court explained 

that legislative intent can be gleaned from the 

intent of the drafters of uniform and model 

acts: “Given that the New Jersey Legislature 

adopted the Model Act’s language, we have no 

reason to believe that the Legislature intended 

a different interpretation of the provision than 

that commonly understood as having been 

intended by the drafters of the Model Act.” 

�7�I�I�xThomsen v. Mercer-Charles, 187 N.J. 197, 

�������� �����������
�� ���G�M�X�E�X�M�S�R�� �S�Q�M�X�X�I�H�
���� �7�I�I�� �E�P�W�S�xClymer 

v. Summit Bancorp, 334 N.J. Super. 252, 254-

255 (App. Div. 2000) (citation omitted) (“In the 

absence of a contrary design, clearly articu-

lated, the Legislature is taken to have adopted 

the expressed intention of the uniform act draft -

�I�V�W���‰�
�����-�R���J�E�G�X�����M�R�xIE Test�������������2���.�����E�X�����������R���������X�L�I��

Supreme Court consulted the commission’s 

commentary on RULLCA to ascertain whether 

the commission defined the term “not reason -

ably practicable,” which was not defined in New 

�.�I�V�W�I�]�…�W�� �W�X�E�X�Y�X�I���� �7�I�I�� �2���.���7���%���� ���������'���������I�
�����
�� �
��

-48(a)(4)(b). See also N.J.S.A. 42:2C-2.

As a result, the commission’s commentary 

should be the next step to understand and inter-

pret the provisions of NJ-RULLCA.

Out-of-State Cases

Case law from other states also informs a 

legal analysis by providing insight to interpre-

tation. The Supreme Court instructs: “When we 

apply a uniform act, we may consider the law 

�S�J�� �S�X�L�I�V�� �N�Y�V�M�W�H�M�G�X�M�S�R�W�� �X�L�E�X�� �L�E�Z�I�� �I�R�E�G�X�I�H�� �W�M�Q�M-

�P�E�V�� �T�V�S�Z�M�W�M�S�R�W���‰�� �7�I�I�xMotorworld v. Benkendorf, 

���������2���.�����������������������R�����������������
�����7�I�I���E�P�W�S�xMedical 

Society of New Jersey v. Bakke, 383 N.J. Super. 

���������� �������� ���%�T�T���� �(�M�Z���� ���������
�� ���ˆ�8�L�I�� �H�I�G�M�W�M�S�R�W��

�M�R�� �S�X�L�I�V�� �N�Y�V�M�W�H�M�G�X�M�S�R�W�� �M�R�X�I�V�T�V�I�X�M�R�K�� �Y�R�M�J�S�V�Q�� �S�V��

model state legislation should be considered 

in interpreting New Jersey’s version of such 

legislation.”). Thus, another resource facilitat -

ing interpretation of NJ-RULLCA’s provisions is 

case law from sister states.

NJ-RULLCA itself expresses the State’s public 

policy to strive for uniformity when reviewing 

uniform laws: “In applying and construing this 

uniform act, consideration shall be given to 

the need to promote uniformity of the law with 

�V�I�W�T�I�G�X�� �X�S�� �M�X�W�� �W�Y�F�N�I�G�X�� �Q�E�X�X�I�V�� �E�Q�S�R�K�� �W�X�E�X�I�W��

that enact it.” N.J.S.A. 42:2C-88, addressing 

Uniformity of Application and Construction. 

(Note that similar language appears in other 

uniform laws adopted in New Jersey. See, 

e.g., N.J.S.A. 42:1A-55 (Uniform Partnership 

Act); N.J.S.A. 42:2A-2(b) (Uniform Limited 

Partnership Law); N.J.S.A.�x �����%���������������E�
�����
��

(Uniform Commercial Code)).

In a recent case involving a different uniform 

act, the Uniform Partnership Act (UPA), the 

Appellate Division reinforced this principle:

Because the Revised Uniform Partnership Act 

(RUPA) was adopted and codified in New Jersey 

as the UPA, our courts may “consider the law 

�S�J�� �S�X�L�I�V�� �N�Y�V�M�W�H�M�G�X�M�S�R�W�� �X�L�E�X�� �L�E�Z�I�� �I�R�E�G�X�I�H�� �W�M�Q�M�P�E�V��

provisions” based on RUPA. Considering N.J.S.A. 

42:1A-31(e)(3)nearly mirrors RUPA Section 

�����������
���'�
���� �[�I�� �I�\�E�Q�M�R�I�� �L�S�[�� �S�X�L�I�V�� �W�X�E�X�I�W�� �L�E�Z�I��

applied the latter provision.

AC Ocean Walk v. Blue Ocean Waters,�x �������� �2���.����

�7�Y�T�I�V�������������������������%�T�T�����(�M�Z�������������
�����G�M�X�M�R�K�xMotorworld, 

228 N.J. Super at 325 n.4).

Obviously, out-of-state case law remains per-

suasive, but not binding on a New Jersey court; 

however, it warrants serious consideration, as 

noted by the Appellate Division over 50 years ago:
What's New with LLCs 2025? - 13
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While these opinions, by the highest tribunal 

of a sister state, are not binding upon this court, 

they are of signal import, and we are more or 

less imperatively obliged to recognize their value 

�E�W�� �E�� �K�Y�M�H�M�R�K�� �T�V�I�G�I�H�I�R�X���� �%�� �T�E�V�E�Q�S�Y�R�X�� �S�F�N�I�G�X�M�Z�I��

of our uniform state laws is the standardization 

�S�J�� �T�E�V�X�M�G�Y�P�E�V�� �W�Y�F�N�I�G�X�W�� �[�M�X�L�M�R�� �X�L�I�� �9�R�M�X�I�H�� �7�X�E�X�I�W��

and, to that end, we should refer to and seriously 

consider the construction given to comparable 

�W�X�E�X�Y�X�I�W���M�R���S�X�L�I�V���N�Y�V�M�W�H�M�G�X�M�S�R�W��

�7�I�I�xState v. Weissman, 73 N.J. Super. 274, 281 

���%�T�T�����(�M�Z�������������
��

To date, RULLCA has been adopted by 20 states 

and the District of Columbia. Included among 

those states are Pennsylvania, Connecticut, 

�'�E�P�M�J�S�V�R�M�E���� �*�P�S�V�M�H�E�� �E�R�H�� �-�P�P�M�R�S�M�W���� �7�I�I�xhttps://

www.uniformlaws.org/committees/commu -

�R�M�X�]���L�S�Q�I�#�'�S�Q�Q�Y�R�M�X�]�/�I�]�!�F�F�I�E�������G������������

���J�������F�����F�����G�E���I�����G�J������. The published 

opinions from the highest courts in these 

states prove instructive. One example 

�M�W�x�&�I�R�N�E�Q�M�R�� �Z���� �-�W�P�E�R�H�� �1�E�R�E�K�I�Q�I�R�X���� �0�0�'���� ��������

A.3d 19 (Conn. 2021), where the Connecticut 

Supreme Court addressed a member’s right 

to inspect books and records of a manager-

managed LLC, an issue not yet addressed 

under NJ-RULLCA.

In this regard, our Supreme Court borrowed 

heavily from a Colorado appellate court opinion 

when formulating factors considered when deter -

mining whether a member should be expelled 

because it was “not reasonably practicable” for 

the LLC to continue its business with the person 

�E�W�� �E�� �Q�I�Q�F�I�V���� �7�I�I�xIE Test���� �������� �2���.���� �E�X�� �������� �R������

���G�M�X�M�R�K�xGagne v. Gagne,�x �������x �4�����H�� ������������ ����������������

(Colo. App. 2014)�
�����7�I�I���E�P�W�S�xAll Saints University 

of Medical Aruba v. Chilana���������������;�0�������������������E�X��

������ ���2�.�� �%�T�T���� �(�M�Z���� �(�I�G���� �������� ���������
�� ���G�S�Y�V�X���V�I�Z�M�I�[�I�H��

the “not reasonably practicable” standard under 

Delaware law).

Cases Law on Similar Statutory Provisions

Case law discussing comparable provisions in 

other New Jersey statutes also can be used to 

interpret NJ-RULLCA. For example, the term “not 

reasonably practicable” is used in NJ-RULLCA 

as well as other New Jersey statutes, includ-

�M�R�K�� �X�L�I�� �9�4�%���� �;�M�X�L�� �V�I�K�E�V�H�� �X�S�� �N�Y�H�M�G�M�E�P�� �I�\�T�Y�P�W�M�S�R����

NJ-RULLCA provides: “On application by the 

company, the person is expelled as a member by 

�N�Y�H�M�G�M�E�P���S�V�H�I�V���F�I�G�E�Y�W�I���X�L�I���T�I�V�W�S�R���•���L�E�W���I�R�K�E�K�I�H����

or is engaging, in conduct relating to the com-

pany’s activities which makes it not reasonably 

practicable to carry on the activities with the per-

son as a member.” The UPA contains nearly iden-

tical language: “On application by the partnership 

or another partner, the partner’s expulsion by 

�N�Y�H�M�G�M�E�P�� �H�I�X�I�V�Q�M�R�E�X�M�S�R�� �F�I�G�E�Y�W�I�� �������� �X�L�I�� �T�E�V�X�R�I�V��

engaged in conduct relating to the partnership 

business which makes it not reasonably practi -

cable to carry on the business in partnership with 

the partner.” N.J.S.A. 42:1A-31(e)(3). Therefore, 

interpretative case law decided under the UPA 

can be helpful in understanding the same term 

�S�V�� �G�S�R�G�I�T�X�W�� �Y�W�I�H�� �M�R�� �2�.���6�9�0�0�'�%���� �7�I�I�� �E�P�W�S�xCare 

One v. Straus���� ���������� �;�0�� ������������������ �E�X�� ������������ ���2�.��

App. Div. Nov. 18, 2022) (Appellate Division 

relied on the Delaware Limited Partnership Act 

in the absence of an applicable provision in the 

Delaware Limited Liability Company Act).

Likewise, case law interpreting the “not rea-

sonably practicable” standard in other contexts 

serves as a rationale to explain the “not reason-

�E�F�P�]���T�V�E�G�X�M�G�E�F�P�I�‰���W�X�E�R�H�E�V�H���J�S�V���N�Y�H�M�G�M�E�P���I�\�T�Y�P�W�M�S�R��

in NJ-RULLCA. This is exactly what the Supreme 

�'�S�Y�V�X�� �H�M�H�� �M�R�xIE Test���� �������� �2���.���� �E�X�� �������� �R�������� �[�L�I�R��

it adapted a sister state’s interpretation of the 
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�ˆ�R�S�X�� �V�I�E�W�S�R�E�F�P�]�� �T�V�E�G�X�M�G�E�F�P�I�‰�� �W�X�E�R�H�E�V�H�� �J�S�V�� �N�Y�H�M-

�G�M�E�P�xdissolution�x�[�L�I�R�� �H�I�X�I�V�Q�M�R�M�R�K�� �X�L�I�� �W�X�E�R�H�E�V�H��

for the “not reasonably practicable” standard 

�J�S�V���N�Y�H�M�G�M�E�P���I�\�T�Y�P�W�M�S�R��

�%�W�� �R�S�X�I�H���xAC Ocean Walk�x �M�R�Z�S�P�Z�I�H�� �X�L�I�� �N�Y�H�M�G�M�E�P��

�I�\�T�Y�P�W�M�S�R�� �S�J�� �E�xpartner�x �J�V�S�Q�� �E�xgeneral partner-

ship�x �S�R�� �ˆ�R�S�X�� �V�I�E�W�S�R�E�F�P�]�� �T�V�E�G�X�M�G�E�F�P�I�‰�� �K�V�S�Y�R�H�W����

The Appellate Division did not mention the 

�7�Y�T�V�I�Q�I�� �'�S�Y�V�X�…�W�� �H�I�G�M�W�M�S�R�� �M�R�xIE Test, which 

�M�R�Z�S�P�Z�I�H�� �X�L�I�� �N�Y�H�M�G�M�E�P�� �I�\�T�Y�P�W�M�S�R�� �S�J�� �E�� �Q�I�Q�F�I�V�� �S�J��

an LLC on “not reasonably practicable” grounds 

under New Jersey’s repealed LLC statute as 

well as under NJ-RULLCA. It is odd that it did 

not do so since the statutes have nearly identi-

cal language. Compare N.J.S.A. 42:1A-31(e)(3) 

with N.J.S.A. 42:2B-24(b)(3)(c) (repealed) and 

�2���.���7���%�������������'���������I�
�����
��

Case Law on Similar Repealed Statutory 

Provisions

Case law clarifying comparable provisions in 

New Jersey repealed statutes may also be used 

�X�S�� �Y�R�H�I�V�W�X�E�R�H�� �2�.���6�9�0�0�'�%���� �8�L�I�xIE Test�x �G�E�W�I��

was decided under New Jersey’s repealed 

New Jersey Limited Liability Act, but the court 

frequently referenced comparable provisions 

under NJ-RULLCA, noting the similarities in the 

�W�X�E�X�Y�X�I�W���� �8�L�I�V�I�J�S�V�I���xIE Test�x �V�I�Q�E�M�R�W�� �Z�M�E�F�P�I�� �X�S��

�Y�R�H�I�V�W�X�E�R�H���2�.���6�9�0�0�'�%�����*�Y�V�X�L�I�V�����M�R�xAll Saints, the 

Appellate Division relied upon case law decided 

under New Jersey’s repealed general partnership 

statute, which was similar to the LLC statute. 

�7�I�I�xAll Saints���������������;�0�������������������E�X��������

Unpublished Case Law

Unpublished opinions do not constitute prec -

edent, are not binding on New Jersey courts, 

and generally, should not be cited by any court. 

However, unpublished opinions offer incite into 

how a legal decision was reached and thus may 

develop an understanding of the provisions of 

NJ-RULLCA. If used, the opinion along with any 

known contrary unpublished opinions must be 

provided to the court and other counsel.

These noted resources offer the means to bet-

ter understand the provisions of NJ-RULLCA. 

�%�X�X�S�V�R�I�]�W�� �E�R�H�� �N�Y�H�K�I�W�� �W�L�S�Y�P�H�� �E�Z�E�M�P�� �X�L�I�Q�W�I�P�Z�I�W��

of these available resources, along with books, 

law review articles, other published articles, and 

seminars, when required to unravel the meaning 

of the statute.

Gianfranco A. Pietrafesa �xis a partner in the 

firm of Archer & Greiner in Hackensack, New 

Jersey. He is a former chair of the Business 

Law Section of the New Jersey State Bar 

Association and served on the committee that 

drafted NJ-RULLCA. He thanks the Honorable 

Marie E. Lihotz, P.J.A.D. (retired), of counsel 

to the firm, for her comments, but takes full 

responsibility for any errors or omissions.

�6�I�T�V�M�R�X�I�H���[�M�X�L���T�I�V�Q�M�W�W�M�S�R���J�V�S�Q���X�L�I���1�E�V�G�L�������������������I�H�M�X�M�S�R���S�J���X�L�I���2�)�;���.�)�6�7�)�=���0�%�;���.�3�9�6�2�%�0���k�������������%�0�1���+�P�S�F�E�P���4�V�S�T�I�V�X�M�I�W�����0�0�'�����%�P�P���V�M�K�L�X�W���V�I�W�I�V�Z�I�H�����*�Y�V�X�L�I�V���H�Y�T�P�M�G�E�X�M�S�R���[�M�X�L�S�Y�X���T�I�V�Q�M�W�W�M�S�R���M�W
���T�V�S�L�M�F�M�X�I�H�����G�S�R�X�E�G�X�����������������������������S�V���E�W�W�I�X���E�R�H���P�S�K�S���P�M�G�I�R�W�M�R�K�$�E�P�Q���G�S�Q���������2�.�0�.����������������������������

What's New with LLCs 2025? - 15



What's New with LLCs 2025? - 16



What's New with LLCs 2025? - 17



What's New with LLCs 2025? - 18



What's New with LLCs 2025? - 19




























































































