
AI’s Impact On Labor and Employment Law: Key Strategies & Insights 

Artificial Intelligence Track (Tides) 

This program will explore the current legal and regulatory landscape concerning the use of 
generative AI (GAI or gen AI) in the employment context. It will provide practical guidance 
for legal practitioners by examining both the benefits and potential pitfalls of employing 
these technologies. Attendees will learn how to counsel and represent clients who use 
generative AI tools while navigating emerging challenges. Key topics include an analysis of 
evolving regulations, identification of potential causes of action, and a discussion on 
ethical duties and judicial restrictions that impact AI deployment in labor and employment 
law. Additionally, the CLE will address unique discovery issues that may arise in cases 
involving generative AI, offering insights and best practices for managing these challenges 
effectively.  
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FACULTY
MARISSA J. MORAN

Professor, City University of New York, New York City College of Technology,                                                 
Law and Paralegal Studies Department (ABA Accredited)

Bankruptcy Associate at Kaye Scholar Fireman Hays & Handler and Emmet Marvin and Martin 

Law Clerk to the Honorable Chief Bankruptcy Judge Burton R. Lifland, S.D.N.Y.

Authored several articles for the American Association of Paralegal Educators publication the Legal 
Educator, on topics such as Artificial Intelligence & the Law and Forensic Science & The Legal Process;                              
Biometrics and facial recognition technology article appears in the May/June 2023 NYSBA Journal  

Vice Chair of the NYSBA Committee on Technology and the Legal Profession
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DISCLAIMERDISCLAIMER

The information in these slides and this presentation is not legal advice 
and should not be considered legal advice.

This presentation represents the personal opinions of the presenters.

This presentation is offered for informational and educational purposes 
only.

The information in these slides and this presentation is not legal advice 
and should not be considered legal advice.

This presentation represents the personal opinions of the presenters.

This presentation is offered for informational and educational purposes 
only.
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TOPICS FOR TODAYTOPICS FOR TODAY

 The nature of hallucinations

 Case Study: Kohls v. Ellison

 Federal and State rules and how hallucinations are addressed in the 
rules

 Attorneys and experts and their respective obligations

 Best practices to avoid submissions with hallucinations
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THE NATURE OF HALLUCINATIONSTHE NATURE OF HALLUCINATIONS

From a Google search:

“A generative AI hallucination is when a large language model (LLM) 
produces inaccurate, false, or misleading output. LLMs are the 
foundation of AI chatbots, search tools, and conversational AI 
applications.”

(https://www.google.com/search?q=what+describes+a+generative+ai+hallucination&
rlz=1C1UEAD_enUS972US972&oq=what+is+a+generative+ai+hallucination&gs_lcrp=EgZj
aHJvbWUqCAgBEAAYFhgeMgYIABBFGDkyCAgBEAAYFhgeMggIAhAAGBYYHjIICAMQAB
gWGB4yCAgEEAAYFhgeMggIBRAAGBYYHjIICAYQABgWGB4yCAgHEAAYFhgeMggICBA
AGBYYHjIICAkQABgWGB7SAQkxODQ5MmowajeoAgiwAgE&sourceid=chrome&ie=UTF-
8)

From a Google search:
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rlz=1C1UEAD_enUS972US972&oq=what+is+a+generative+ai+hallucination&gs_lcrp=EgZj
aHJvbWUqCAgBEAAYFhgeMgYIABBFGDkyCAgBEAAYFhgeMggIAhAAGBYYHjIICAMQAB
gWGB4yCAgEEAAYFhgeMggIBRAAGBYYHjIICAYQABgWGB4yCAgHEAAYFhgeMggICBA
AGBYYHjIICAkQABgWGB7SAQkxODQ5MmowajeoAgiwAgE&sourceid=chrome&ie=UTF-
8)
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THE NATURE OF HALLUCINATIONSTHE NATURE OF HALLUCINATIONS
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THE NATURE OF HALLUCINATIONSTHE NATURE OF HALLUCINATIONS

Mata v. Avianca, Inc., 678 F. Supp. 3d 443 (S.D.N.Y. 2023):

Plaintiff’s attorneys “submitted  non-existent judicial opinions with 
fake quotes and citations created by *** ChatGpt, then continued 
to stand by the fake opinions after judicial orders called their 
existence into question.”

Mata v. Avianca, Inc., 678 F. Supp. 3d 443 (S.D.N.Y. 2023):

Plaintiff’s attorneys “submitted  non-existent judicial opinions with 
fake quotes and citations created by *** ChatGpt, then continued 
to stand by the fake opinions after judicial orders called their 
existence into question.”
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THE NATURE OF HALLUCINATIONSTHE NATURE OF HALLUCINATIONS

Mata conclusions of law:

 Attorneys acted with subjective bad faith and violated Rule 11

 Firm jointly and severally liable for the attorneys’ violation

 Sanctions under Section 1927: “Reliance on fake cases has 
caused several harms but dilatory tactics and delay were not 
among them.”

 “Alternatively” to Rule 11, sanctions imposed under inherent 
power

 $5,000.00 penalty imposed jointly and severally

Mata conclusions of law:
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THE NATURE OF HALLUCINATIONSTHE NATURE OF HALLUCINATIONS

11

Mata comments from the Bench:

• “There is a salutary purpose of placing the most directly 
affected persons on notice of Respondents' conduct.  The 
Court will require Respondents to inform their client and the 
judges whose names were wrongfully invoked of the 
sanctions imposed.”

• The Court will not require an apology from Respondents 
because a compelled apology is not a sincere apology.  
Any decision to apologize is left to Respondents.”
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CASE STUDY: KOHLS v. ELLISONCASE STUDY: KOHLS v. ELLISON

Kohls v. Ellison, Court File No. 24-cv-03754 (D. Minn.)

 “Order Granting in Part and Denying in Part Plaintiffs’ Motion to Exclude 
Expert Testimony and Denying Defendants’ Motion for Leave to File an 
Amended Expert Declaration” (filed Jan. 10, 2025), 
https://scholar.google.com/scholar_case?case=4092043911734681987&h
l=en&as_sdt=6&as_vis=1&oi=scholarr

 “Order Denying Plaintiffs’ Motion for a Preliminary Injunction” (filed Jan. 10, 
2025), 
https://scholar.google.com/scholar_case?case=11899700091759745932&
hl=en&as_sdt=6&as_vis=1&oi=scholarr

Kohls v. Ellison, Court File No. 24-cv-03754 (D. Minn.)

 “Order Granting in Part and Denying in Part Plaintiffs’ Motion to Exclude 
Expert Testimony and Denying Defendants’ Motion for Leave to File an 
Amended Expert Declaration” (filed Jan. 10, 2025), 
https://scholar.google.com/scholar_case?case=4092043911734681987&h
l=en&as_sdt=6&as_vis=1&oi=scholarr

 “Order Denying Plaintiffs’ Motion for a Preliminary Injunction” (filed Jan. 10, 
2025), 
https://scholar.google.com/scholar_case?case=11899700091759745932&
hl=en&as_sdt=6&as_vis=1&oi=scholarr
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CASE STUDY: KOHLS v. ELLISONCASE STUDY: KOHLS v. ELLISON

“Expert Declaration of Prof. Jeff Hancock” (filed Nov. 1, 2024), 
https://storage.courtlistener.com/recap/gov.uscourts.mnd.220348/go
v.uscourts.mnd.220348.23.0.pdf

 “I conduct studies on the impact of social media and artificial 
intelligence (AI) technology on misinformation and trust ***.” 

“Expert Declaration of Prof. Jeff Hancock” (filed Nov. 1, 2024), 
https://storage.courtlistener.com/recap/gov.uscourts.mnd.220348/go
v.uscourts.mnd.220348.23.0.pdf

 “I conduct studies on the impact of social media and artificial 
intelligence (AI) technology on misinformation and trust ***.” 
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CASE STUDY: KOHLS v. ELLISONCASE STUDY: KOHLS v. ELLISON

“Declaration of Prof. Jeffrey Hancock in Support of Motion for Leave to 
File an Amended Declaration” (filed Nov. 27, 2024), 
https://storage.courtlistener.com/recap/gov.uscourts.mnd.220348/gov.us
courts.mnd.220348.39.0.pdf

 November 1st Declaration cites to things that do not exist (as plaintiffs’ 
pointed out in their memorandum in support of the motion to exclude).

 “I am writing to acknowledge three citation errors in my expert 
declaration ***.”

 “*** I stand firmly behind all of the substantive points in the 
declaration.”

“Declaration of Prof. Jeffrey Hancock in Support of Motion for Leave to 
File an Amended Declaration” (filed Nov. 27, 2024), 
https://storage.courtlistener.com/recap/gov.uscourts.mnd.220348/gov.us
courts.mnd.220348.39.0.pdf

 November 1st Declaration cites to things that do not exist (as plaintiffs’ 
pointed out in their memorandum in support of the motion to exclude).

 “I am writing to acknowledge three citation errors in my expert 
declaration ***.”

 “*** I stand firmly behind all of the substantive points in the 
declaration.” 14
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CASE STUDY: KOHLS v. ELLISONCASE STUDY: KOHLS v. ELLISON

From the order on exclusion of expert testimony:

 “Attorney General Ellison concedes that Professor Hancock included citations 
to two non-existent academic articles and incorrectly cited the authors of a 
third article. Professor Hancock admits that he used GPT-4o to assist him in 
drafting his declaration but, in reviewing the declaration, failed to discern that 
GPT-4o generated fake citations to academic articles.”

 “The irony.”

From the order on exclusion of expert testimony:

 “Attorney General Ellison concedes that Professor Hancock included citations 
to two non-existent academic articles and incorrectly cited the authors of a 
third article. Professor Hancock admits that he used GPT-4o to assist him in 
drafting his declaration but, in reviewing the declaration, failed to discern that 
GPT-4o generated fake citations to academic articles.”

 “The irony.”
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CASE STUDY: KOHLS v. ELLISONCASE STUDY: KOHLS v. ELLISON

“Professor Hancock's citation to fake, AI-generated sources in his 
declaration—even with his helpful, thorough, and plausible 
explanation—shatters his credibility with this Court. At a minimum, 
expert testimony is supposed to be reliable. More fundamentally, 
signing a declaration under penalty of perjury is not a mere formality; 
rather, it "alert[s] declarants to the gravity of their undertaking and 
thereby have a meaningful effect on truth- telling and reliability." The 
Court should be able to trust the "indicia of truthfulness" that 
declarations made under penalty of perjury carry, but that trust was 
broken here.”

“Professor Hancock's citation to fake, AI-generated sources in his 
declaration—even with his helpful, thorough, and plausible 
explanation—shatters his credibility with this Court. At a minimum, 
expert testimony is supposed to be reliable. More fundamentally, 
signing a declaration under penalty of perjury is not a mere formality; 
rather, it "alert[s] declarants to the gravity of their undertaking and 
thereby have a meaningful effect on truth- telling and reliability." The 
Court should be able to trust the "indicia of truthfulness" that 
declarations made under penalty of perjury carry, but that trust was 
broken here.”
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FEDERAL AND STATE RULESFEDERAL AND STATE RULES

Which Federal Rules of Civil Procedure might be relevant?

 Rules 11(b) and 26(g)(1)

• Effect of signature

 Rule 26(b)(1)

• Scope of discovery

• Proportionality

 Rule 26(c)

• Protective orders

 What else?
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FEDERAL AND STATE RULESFEDERAL AND STATE RULES

 No civil rule amendments being considered to address GAI, but 
Federal Rules of Evidence might be amended to address admissibility 
of AI.

 NY legislative proposal regarding admissibility:

• Bill No. A08110 (“Sets rules and procedures for the admissibility of 
evidence created or processed by artificial intelligence”), 
https://assembly.state.ny.us/leg/?default_fld=&bn=A08110&term=2
023&Summary=Y&Actions=Y&Text=Y&Committee%26nbspVotes=Y&
Floor%26nbspVotes=Y#A08110

• Same as S08390
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of AI.
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ATTORNEYS AND EXPERTSATTORNEYS AND EXPERTS

 Competence – RPC 1.1

 Duty to Supervise – RPC 5.1 & 5.3

 Competence – RPC 1.1

 Duty to Supervise – RPC 5.1 & 5.3
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BEST PRACTICESBEST PRACTICES

Al-Hamin v. Star Hearthstone, LLC, 2024COA128 (Colo. 2024):

“***we warn Al-Hamim, as well as lawyers and self-represented 
parties who appear in this court, that we will not ‘look kindly on similar 
infractions in the future.’ *** A lawyer’s or a self-represented party’s 
future filing in this court containing GAI-generated hallucinations may 
result in sanctions.”

Al-Hamin v. Star Hearthstone, LLC, 2024COA128 (Colo. 2024):

“***we warn Al-Hamim, as well as lawyers and self-represented 
parties who appear in this court, that we will not ‘look kindly on similar 
infractions in the future.’ *** A lawyer’s or a self-represented party’s 
future filing in this court containing GAI-generated hallucinations may 
result in sanctions.”
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RESOURCESRESOURCES

J.E. Baker, et al., An Introduction to Artificial Intelligence for Federal Judges (FJC: 
2023), 
https://permanent.fdlp.gov/gpo195237/An_Introduction_to_Artificial_Intelligence_for
_Federal_Judges.pdf

R.J. Hedges, “Artificial Intelligence Admissibility Caselaw” (last updated Jan. 2024) 
(in materials)

L. Liu, “Stanford Misinformation Expert Accused of Using AI to Fabricate Court 
Statement,” The Stanford Daily (Dec. 1, 2024), 
https://stanforddaily.com/2024/12/02/jeff-hancock-court-declaration/

J.E. Baker, et al., An Introduction to Artificial Intelligence for Federal Judges (FJC: 
2023), 
https://permanent.fdlp.gov/gpo195237/An_Introduction_to_Artificial_Intelligence_for
_Federal_Judges.pdf

R.J. Hedges, “Artificial Intelligence Admissibility Caselaw” (last updated Jan. 2024) 
(in materials)

L. Liu, “Stanford Misinformation Expert Accused of Using AI to Fabricate Court 
Statement,” The Stanford Daily (Dec. 1, 2024), 
https://stanforddaily.com/2024/12/02/jeff-hancock-court-declaration/
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THANK YOU!THANK YOU!
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QUESTIONS/COMMENTS
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BENEFITS AND RISKS OF AI/GAI: 
CAUSES OF ACTION AND DEFENSES

THE INAUGURAL NJSBA AI INSTITUTE

SESSION #2

OCTOBER 23, 2024

NOON – 1:40 P.M.

1
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PRESENTER
RONALD J. HEDGES

• Principal, Ronald J. Hedges LLC

• United States Magistrate Judge, District of New Jersey, 1986-2007

• Co-Senior Editor, Sedona Conference Cooperation Proclamation: 
Resources for the Judiciary Third Edition (June 2020) and 
Supplement (April 2022)

• Lead Author, Managing Discovery of Electronic Information, Third 
Edition (Federal Judicial Center: 2017)

• Chair of Court Technology Committee of ABA Judicial Division 

• Member, NJSBA Artificial Intelligence Committee

• Contact at r_hedges@live.com
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PRESENTER
STEPHANIE WILSON

• Chair, NJSBA Labor and Employment Law Section

• Member, NJSBA AI Taskforce

• Co-Chair NJBA Labor and Employment Law Section’s Technology 
Sub-Committee

• Fellow, College of Labor and Employment Law Attorneys

• Frequent speaker and author on AI and Gen AI Topics
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DISCLAIMER

• The information in these slides and presentations is not legal 
advice and should not be considered legal advice.

• This presentation represents the personal views of the presenter.

• This presentation is offered for informational and educational 
uses only.
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AGENDA

• Overview of artificial intelligence (“AI) and generative artificial 
intelligence (“GAI”)

• Benefits and risks of AI and GAI known and foreseeable

• Causes of action arising out of AI and GAI use

• Defenses to liability
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OVERVIEW

What do we mean by AI?

• If a computer simply matches patterns to pre-determined 
categories, is that AI?

• If a computer uses algorithms that continuously learn such that 
outcomes are refined as data volumes increase and do so without 
human intervention, is that AI?

6
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OVERVIEW

• “Artificial Intelligence (AI) refers to the computational 
techniques that simulate human cognitive capabilities. AI will 
transform most, if not every aspect of humanity, which 
presents a range of challenges and opportunities.” 

(https://coe.gsa.gov/coe/ai-guide-for-government/introduction/)

• "Generative Artificial Intelligence (GAI) creates content, such 
as text, images, or music, autonomously, using machine 
learning models to produce original and creative output."

(ChatGPT’s response to a prompt)
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OVERVIEW
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BENEFITS AND RISKS

Some Benefits:

• Working with Large Volumes and Varieties of Data

• Making Predictions

• Eliminating Human Error

Some Risks:

• Bias in Decision Making

• Scraping  Data That Is “Protected”

• “Hallucinations”

9
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• Breach of Privacy

• For example: ELVIS Act (Tennessee) – Right of Publicity

• Data Breach

• Employment or other Discrimination 

• Copyright or other Intellectual Property Infringement

• For example, Andersen v. Stability AI LTD., Case No. 21-cv-00201 (N.D. Ca.)

• Malicious use, such as deepfakes, hate speech and scamming 

• What else?

For example: Doe v. Tenet Healthcare Corp., Civil Action No. 23-12978-PBS (D. Mass. Apr. 23, 2024) 

*Civil actions only

10

CAUSES OF ACTION*
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DEFENSES (OTHER THAN ON THE MERITS)

• No Standing
• Elansari v. Meta, Inc., No. 22-3060, 2024 U.S. App. LEXIS 972 (3d Cir. Jan. 16, 

2024) (per curiam)

• No Subject Matter Jurisdiction
• No Personal Jurisdiction

• Hasson v. FullStory, Inc., No. 23-2535, ___ F.4th ___ (3d Cir. Sept. 5, 2024) 

• Choice of Law
• Draftkings Inc. v. Hermalyn, No. 24-1443 (1st Cir. Sept. 26, 2024), ___ F.4th ___ (1st

Cir. Sept. 26, 2024)

• No Private Cause of Action
• Sec. 16, New Jersey Privacy Act, P.L.2023, c.266

• State Causes of Action Preempted
• Best Carpet Values, Inc. v. Google, LLC, 90 F.4th 962 (9th Cir. 2024)

11
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DEFENSES (OTHER THAN ON THE MERITS)

• State Cause of Action Preempted
• See Best Carpet Values, Inc. v. Google, LLC, 90 F.4th 962 (9th Cir. 2024)

• Right to Cure
• Sec. 14(b), New Jersey Privacy Act, P.L.2023, c.266

• Availability of Insurance
• Merck & Co., Inc. v. ACE American Ins. Co., 475 N.J. Super. 420 (App. Div. 2023)

• Indemnification

• Terms of Service
• Duty to Arbitrate (See Edmundson v. Klarna, Inc., 85 F.4th 695 (2d Cir. 2023) 

• Choice of Venue

12
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FOLLOWING SESSIONS

• Session 3 – How AI/GAI Might Assist Attorneys in Litigation – Nov. 20

• Session 4 – Discovery of AI/GAI: Possible Requests and Objections –
Dec. 18

• Session 5 – AI/GAI in Criminal Investigations and Proceedings – Jan. 22

• Session 6 – Admissibility of AI/GAI Under Accutane and Olenowski –
Feb. 26

• Session 7 – The Ethics of AI/GAI Use by Attorneys – Mar. 12

13
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RESOURCES*

• R.J. Hedges, “Artificial Intelligence Admissibility Caselaw” 
(Jan. 2024) (in materials)

• S. Wilson, et al., “Deepfakes and the Admissibility of 
Evidence,” PLI Chronicle (Feb. 2024) (in materials)

• S. Wilson, et al., “Artificial Intelligence and Discrimination: 
Combating the Risk of Bias in AI Decision-making,” NJ Labor 
and Employment Law Quarterly, Vol. 42, No. 4. (May 2021), 
https://www.reedsmith.com/en/perspectives/2021/05/artifi
cial-intelligence-and-discrimination-combating-the-risk-of-
bias

*Note: Materials on artificial intelligence are published on what seems to be a 
daily basis. The materials listed in these Resources are examples. 
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RESOURCES

• J.E. Baker, et al., “An Introduction to Artificial Intelligence for 
Federal Judges” (Federal Judicial Center: 2023), 
https://www.fjc.gov/sites/default/files/materials/47/An_Introdu
ction_to_Artificial_Intelligence_for_Federal_Judges.pdf
• “AI and Bias” Series, Brookings Center for Technology 

Innovation, https://www.brookings.edu/series/ai-and-bias/
• EEOC, “Assessing Adverse Impact in Software, Algorithms, and 

Artificial Intelligence Used in Employment Selection Procedures 
Under Title VII of the Civil Rights Act of 1964” (May 18, 2023), 
https://www.eeoc.gov/newsroom/eeoc-releases-new-resource-
artificial-intelligence-and-title-vii

*Note: Materials on artificial intelligence are published on what seems to be a daily basis. The materials listed in these 
Resources are examples. 
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•QUESTIONS?
•COMMENTS?
•THANK YOU!
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DISCOVERY OF AI/GAI: 
POSSIBLE REQUESTS AND 

OBJECTIONS
THE INAUGURAL NJSBA AI INSTITUTE

SESSION #4

DEC. 19, 2024

NOON – 1:40 PM

1
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PRESENTER
RONALD J. HEDGES

• Principal, Ronald J. Hedges LLC

• United States Magistrate Judge, District of New Jersey, 1986-2007

• Co-Senior Editor, Sedona Conference Cooperation Proclamation: 
Resources for the Judiciary Third Edition (June 2020) and 
Supplement (April 2022)

• Lead Author, Managing Discovery of Electronic Information, Third 
Edition (Federal Judicial Center: 2017)

• Chair of Court Technology Committee of ABA Judicial Division 

• Member, NJSBA Artificial Intelligence Committee

• r_hedges@live.com
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PRESENTER
HON. XAVIER RODRIGUEZ

• United States District Judge, WDTX since 2003

• Adjunct Professor, St. Mary’s School of Law

• Member, State Bar of Texas AI Taskforce

• Editor, Essentials of eDiscovery (TexasBarBooks)
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DISCLAIMER

• The information in these slides and presentations is not legal 
advice and should not be considered legal advice.

• This presentation represents the personal views of the presenters.

• This presentation is offered for informational and educational 
uses only.
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TOPICS TO BE ADDRESSED

• Rules governing discovery of GAI

• GAI as the subject of discovery

• Undue cost and delay

• Best practices
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GOVERNING STATE RULES

R. 4:10-2(a) (Scope of Discovery):

“Parties may obtain discovery regarding any matter, not privileged, 
which is relevant to the subject matter involved in the pending 
action ***.”

See, e.g., Alternative Global One, LLC v. Feingold, ___ N.J. Super. ___ 
(Oct. 30, 2024) (approved for pub. Oct. 30, 2024)
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GOVERNING STATE RULES

R. 4:10-1 (Discovery Methods):

• Depositions

• Interrogatories

• Requests for Production

• Etc.
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GOVERNING STATE RULES

R. 4:10-2(c) (Trial Preparation):

“*** a party may obtain discovery *** otherwise discoverable under 
R. 4:10-2(a) and prepared in anticipation of litigation or for trial by or 
for another party or by or for that other party's representative *** 
only upon a showing that the party seeking discovery has 
substantial need of the materials in the preparation of the case and 
is unable without undue hardship to obtain the substantial 
equivalent of the materials by other means. *** In ordering 
discovery of such materials *** the court shall protect against 
disclosure of the mental impressions, conclusions, opinions, or 
legal theories of an attorney or other representative of a party 
concerning the litigation.”
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GOVERNING STATE RULES

R. 4:10(c) (Protective Orders):

On motion by a party or by the person from whom discovery is sought, the court, for good cause shown or by 
stipulation of the parties, may make any order that justice requires to protect a party or person from annoyance, 
embarrassment, oppression, or undue burden or expense, including, but not limited to, one or more of the following:

(a) That the discovery not be had;

(b) That the discovery may be had only on specified terms and conditions, including a designation of the time or place;

(c) That the discovery may be had only by a method of discovery other than that selected by the party seeking 
discovery;

(d) That certain matters not be inquired into, or that the scope of the discovery be limited to certain matters;

(e) That discovery be conducted with no one present except persons designated by the court;

(f) That a deposition after being sealed be opened only by order of the court;

(g) That a trade secret or other confidential research, development, or commercial information not be disclosed or be 
disclosed only in a designated way;

(h) That the parties simultaneously file specified documents or information enclosed in sealed envelopes to be opened 
as directed by the court.

9
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GOVERNING STATE RULES

R. 4:18-1(a):

Any party may serve on any other party a request (1) to produce *** 
electronically stored information, and any other data or data 
compilations stored in any medium from which information can be 
obtained and translated, if necessary, by the respondent into 
reasonably usable form)***.

10



11

GOVERNING FEDERAL RULES

• Rule 26(f)

• Rule 16(b)

• Rule 26(a)(1)

• Rule 26(c)(7)

• Rule 34(a)(1)(A)

• Etc.

11
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Causes of action arising out of GAI:

• Breach of privacy

• Data breach

• Cybersecurity

• Discrimination 

• Copyright or other intellectual property infringement

• Malicious use, such as deep fakes, hate speech and scamming 

• Etc.
12
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DISCOVERY

Questions about discovery of GAI:

• What is “bias?”

• What might raise a question of bias?

• What might be a consequence of allegedly proprietary 
algorithms?

• What about “black box” algorithms?

• What might be sought in discovery?

• What might be the role of experts?

• What about competence of attorneys?

13
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DISCOVERY

What might be requested:

• Training set

• Source code or algorithm

• “Black box” algorithms

• Prompts

• Metadata – see, e.g., Moore v. Garnard, No. CV 19-00290 TUC RM 
(MAA) (D. Az. July 3, 2024)

• Etc.

14
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DISCOVERY

Discovery-related questions:

• When might a protective order be appropriate?

• Will expert opinion be required before certain discovery is 
allowed?

• Might requests for production of prompts invade work product? 
See Tremblay v. OpenAI, Inc., Case No. 23-cv-03223-AMO, 2024 
U.S. Dist. LEXIS 141362 (N.D. Ca. Aug. 8, 2024)

15
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DISCOVERY

• Can a prompt be work product?

• What showing of “substantial need” might overcome work product 
protection?

16
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DISCOVERY

Take an alleged deepfake:

• What might a party demand in discovery?

• What objections might be asserted?

17
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DISCOVERY

• When might source code be discoverable?

• See Congoo, LLC v. Revcontent LLC, Civil Action No. 16-401 
(MAS), 2017 WL 3584205 (D.N.J. Aug. 10, 2017)

• See State v. Pickett, 466 N.J. Super. 270 (App. Div. 2021), motions to 
expand record, for leave to appeal, and for stay denied, State v. 
Pickett, 246 N.J. 48 (2021)

18
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UNDUE COST AND DELAY

Rule 26(b)(1):

• proportionality factors now in this Rule.

• discovery must be “directly proportional to the needs of the case” 
and various factors must be taken into account.

19
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UNDUE COST AND DELAY

The proportionality factors:

• importance of the issues at stake;

• amount in controversy;

• relative access to relative information;

• the parties’ resources;

• importance of the discovery; and

• burden or expense *** outweighs its likely benefit.

For a decision addressing each factor, see Oxbow Carbon & Minerals LLC 
v. Union Pacific RR Co., No. 11-cv-1049 (PLF/GMH) (D.D.C. Sept. 11, 
2017).

20
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BEST PRACTICES

• Understand the “tech” that you are working with—yours, your 
client’s, and other parties

• Consult with “whoever” to understand what you want in discovery 
and to respond to discovery requests

• Objections require “proof”

• Attempt to reach agreement among counsel as to, among other 
things, scope of discovery and form(s) of production

• Try to resolve disagreements without judicial intervention—no one 
might like the ruling

21
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RESOURCES

• B.B. Donald, et al.,“Generative AI and the Courts: How Are They 
Getting Along?” PLI Chronicle (Sept. 2023) (in materials)

• R.J. Hedges, “Artificial Intelligence Discovery & Admissibility Case 
Law and Other Resources” (Jan. 2024) (in materials)

• R.J. Hedges, “Case Law, Etc., Supplement to ‘Trends & 
Developments’ August 2023” (Aug. 9, 2024) (in materials)

• X. Rodriguez, “Artificial Intelligence (AI) and the Practice of Law,” 24 
Sedona Conf. J. 783 (2023) 
https://thesedonaconference.org/artificial_intelligence_and_the_pr
actice_of_law
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FOLLOWING SESSIONS

• Session 5 – AI/GAI in Criminal Investigations and Proceedings –
Jan. 22

• Session 6 – Admissibility of AI/GAI Under Accutane and Olenowski 
– Feb. 26

• Session 7 – The Ethics of AI/GAI Use by Attorneys – Mar. 12
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QUESTIONS?
COMMENTS?
THANK YOU!
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Guidance on Algorithmic Discrimination and the  
New Jersey Law Against Discrimination 

 
January 2025  

 
The New Jersey Office of the Attorney General and the Division on Civil Rights (DCR) issue this 
guidance to clarify how the New Jersey Law Against Discrimination (LAD) applies to algorithmic 
discrimination resulting from the use of new and emerging data-driven technologies, such as 
artificial intelligence (AI), by employers, housing providers, places of public accommodation, and 
other entities covered by the LAD.1  
 
In recent years, businesses and governments across the country have started using automated tools 
to make decisions that affect key aspects of our lives—who is hired or receives a promotion, who 
is selected for an apartment rental or obtains a mortgage to purchase a house, or who receives 
certain medical treatments or obtains insurance coverage for that treatment. These automated 
decision-making tools are reshaping modern society. These tools carry potential benefits for 
regulated entities and the public. But they also carry risks. If these tools are not designed and 
deployed responsibly, they can result in algorithmic discrimination. Algorithmic discrimination is 
discrimination that results from the use of automated decision-making tools.  
 
While the technology powering automated decision-making tools may be new, the LAD applies 
to algorithmic discrimination in the same way it has long applied to other discriminatory conduct. 
As further discussed below, in New Jersey the LAD prohibits algorithmic discrimination in 
employment, housing, places of public accommodation, credit, and contracting on the basis of 
actual or perceived race, religion, color, national origin, sexual orientation, pregnancy, 
breastfeeding, sex, gender identity, gender expression, disability, and other protected 
characteristics. A covered entity—that is, an entity subject to the LAD’s requirements—that 

 
1 The purpose of this guidance document is to clarify and explain DCR’s understanding of existing legal requirements 
in order to facilitate compliance with the LAD. This guidance document does not impose any new or additional 
requirements that are not included in the LAD, does not establish any rights or obligations for any person, and will 
not be enforced by DCR as a substitute for enforcement of the LAD. This document does not provide legal advice and 
should not be treated as providing legal advice. Employees, employers, tenants, housing providers, places of public 
accommodation, and others with questions about the LAD are encouraged to speak with a qualified attorney to address 
their specific questions. Moreover, the examples discussed in this guidance are provided only for informational 
purposes to illustrate legal theories and concepts. Because claims of discrimination under the LAD require a fact-
intensive inquiry based on the specific facts at issue, this guidance document does not purport to pre-judge the 
lawfulness of any particular factual scenario or any particular application of the automated decision-making tools 
discussed herein. The Law Against Discrimination, N.J.S.A. § 10:5-1 et seq., is available on the Division on Civil 
Rights’ (DCR) website at https://www.njoag.gov/wp-content/uploads/2021/02/NJ-Law-Against-Discrimination.pdf. 

https://www.njoag.gov/wp-content/uploads/2021/02/NJ-Law-Against-Discrimination.pdf
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engages in algorithmic discrimination may be held liable for violating the LAD, even if the covered 
entity uses a tool it did not develop.  
 
In light of the extensive use of automated decision-making tools in modern society, it is critical 
that all New Jerseyans understand what these tools are, how they are being used, and the risks and 
benefits associated with their use. To that end, this guidance provides an overview of automated 
decision-making tools, explores the risk of algorithmic discrimination posed by the use of these 
tools and their potential benefits, and outlines the LAD’s protections against algorithmic 
discrimination. 
 
I. AUTOMATED DECISION-MAKING TOOLS AND ALGORITHMIC 

DISCRIMINATION 
 

A. Automated Decision-Making Tools 
 
The term “automated decision-making tool” refers to any technological tool, including but not 
limited to, a software tool, system, or process that is used to automate all or part of the human 
decision-making process. Automated decision-making tools may incorporate technologies at 
various levels of advancement and sophistication, such as generative AI, machine-learning models, 
traditional statistical tools, and decision trees.2   
 
Automated decision-making tools are now used across a wide range 
of contexts. They are regularly used to help determine who sees a 
job advertisement, whether a human reviewer reads an applicant’s 
resume, whether an applicant is hired, whether an employee receives 
positive reviews or is promoted, and whether an employee is 
demoted or fired.3 Automated decision-making tools can determine 
whether someone is approved to rent an apartment or buy a home, 
what the terms of their mortgage are, the location of the homes they 

 
2 Not all automated decision-making tools are used in a way that causes algorithmic discrimination. The use of 
automated decision-making tools implicates the LAD only when that use results in unlawful discrimination. While 
different types of tools may pose different risks of algorithmic discrimination, a covered entity is liable for any 
unlawful discrimination that results from its use of any tool.   
3 See generally U.S. Equal Emp. Opportunity Comm’n, “Select Issues: Assessing Adverse Impact in Software, 
Algorithms, and Artificial Intelligence Used in Employment Selection Procedures Under Title VII of the Civil Rights 
Act of 1964” (“EEOC Title VII Guidance”) (May 18, 2023), https://www.eeoc.gov/laws/guidance/select-issues-
assessing-adverse-impact-software-algorithms-and-artificial#_edn7. 

A recent survey by Rutgers 
University revealed that New 
Jersey employers are increasingly 
using AI-enabled tools in hiring. Of 
employers surveyed, 63% use one 
or more tools to recruit job 
applicants and/or make hiring 
decisions. Nonetheless, 47% of 
surveyed employers agreed that 
using AI-enabled tools in hiring 
might lead to unfair outcomes.  

Liu, et al., Shaping the Future of 
Recruitment: A Survey on AI-enabled 
Hiring Tools, 4 & 12 (2024).  

https://www.eeoc.gov/laws/guidance/select-issues-assessing-adverse-impact-software-algorithms-and-artificial#_edn7
https://www.eeoc.gov/laws/guidance/select-issues-assessing-adverse-impact-software-algorithms-and-artificial#_edn7
https://smlr.rutgers.edu/sites/default/files/Documents/Faculty-Staff-Docs/Shaping_the_Future_of_Recruitment_Report_Rutgers.pdf
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are shown, and whether they can tour specific homes.4 Schools use automated decision-making 
tools to monitor students’ computer use, filter and block content available to students, aid in 
disciplinary decisions, predict students’ likelihood of encountering the criminal justice system, and 
predict students’ likelihood of graduation.5 In health care, automated decision-making tools help 
providers make diagnoses, decide the type of care a patient receives, allocate resources between 
patients, determine patients’ health risks, and decide which medications to prescribe.6 Law 
enforcement agencies may use automated decision-making tools to identify suspects, read license 
plates, detect gunshots, and select areas to patrol,7 and courts may use automated decision-making 
tools to predict whether someone is likely to commit another crime, set bail, or decide if someone 
is eligible for pretrial release.8  
 
Many automated decision-making tools accomplish their aims by using algorithms, or sets of 
instructions that can be followed, typically by a computer, to achieve a desired outcome. These 
algorithms analyze data, uncover correlations within that data, and make predictions, 
recommendations, or generate new data based on those correlations.9 In so doing, however, 
automated decision-making tools can create classes of individuals who will be either advantaged 
or disadvantaged in ways that may exclude or burden them based on their protected 

 
4 See generally U.S. Dept. of Housing and Urban Dev., “Guidance on Application of the Fair Housing Act to the 
Screening of Applicants for Rental Housing” (“HUD ADM Housing Rental Screening Guidance”), at 1–4 (Apr. 29, 
2024),  
https://www.hud.gov/sites/dfiles/FHEO/documents/FHEO_Guidance_on_Screening_of_Applicants_for_Rental_Ho
using.pdf; U.S. Dept. of Housing and Urban Dev., “Guidance on Application of the Fair Housing Act to the 
Advertising of Housing, Credit, and Other Real Estate-Related Transactions through Digital Platforms” (“HUD ADM 
Advertising Guidance”), at 4–10 (Apr. 29, 2024), 
https://www.hud.gov/sites/dfiles/FHEO/documents/FHEO_Guidance_on_Advertising_through_Digital_Platforms.p
df. 
5 See generally Ctr. for Democracy and Tech., Off Task: EdTech Threats to Student Privacy and Equity in the Age of 
AI (Sept. 2023), https://cdt.org/wp-content/uploads/2023/09/091923-CDT-Off-Task-web.pdf;’ U.S. Dept. of Ed. 
Office for Civil Rights, “Avoiding the Discriminatory Use of Artificial Intelligence” (Nov. 2024), 
https://www.ed.gov/media/document/avoiding-discriminatory-use-of-ai. 
6 See e.g., Crystal Grant, “Algorithms Are Making Decisions About Health Care, Which May Only Worsen Medical 
Racism,” Am. Civil Liberties Union, (Oct. 2, 2022), https://www.aclu.org/news/privacy-technology/algorithms-in-
health-care-may-worsen-medical-racism; Darshali A. Vyas, et al., Hidden in Plain Sight—Reconsidering the Use of 
Race Correlation in Clinical Algorithms, 9 N. ENGL. J. MED.  874–882 (Aug. 27, 2020). 
7 See e.g., Cong. Research Serv., “Law Enforcement Use of Artificial Intelligence and Directives in the 2023 Executive 
Order” (Dec. 15, 2023), https://crsreports.congress.gov/product/pdf/IN/IN12289. 
8 See e.g., Alexandra Chouldechova & Kristian Lum, The Present and Future of AI in Pre-Trial Risk Assessment 
Instruments (June 2020), https://www.ncsc.org/__data/assets/pdf_file/0019/52516/AI-in-Pre-Trial-Risk-Assessment-
Brief-June-2020-R2.pdf. 
9 This generally refers to machine-learning models, which can in some cases constitute automated decision-making 
tools. See David Lehr & Paul Ohm, Playing with the Data: What Legal Scholars Should Learn About Machine 
Learning, 51 U.C. DAVIS L. REV. 653, 671 (2017). Some machine-learning models are developed with the primary 
goal of assessing existing data. In comparison, “[g]enerative AI can be thought of as a machine-learning model that is 
trained to create new data, rather than making a prediction about a specific dataset.” Adam Zewe, “Explained: 
Generative AI,” MIT News, (Nov. 9, 2023), https://news.mit.edu/2023/explained-generative-ai-1109. 

https://www.hud.gov/sites/dfiles/FHEO/documents/FHEO_Guidance_on_Screening_of_Applicants_for_Rental_Housing.pdf
https://www.hud.gov/sites/dfiles/FHEO/documents/FHEO_Guidance_on_Screening_of_Applicants_for_Rental_Housing.pdf
https://www.hud.gov/sites/dfiles/FHEO/documents/FHEO_Guidance_on_Advertising_through_Digital_Platforms.pdf
https://www.hud.gov/sites/dfiles/FHEO/documents/FHEO_Guidance_on_Advertising_through_Digital_Platforms.pdf
https://cdt.org/wp-content/uploads/2023/09/091923-CDT-Off-Task-web.pdf
https://www.ed.gov/media/document/avoiding-discriminatory-use-of-ai
https://www.aclu.org/news/privacy-technology/algorithms-in-health-care-may-worsen-medical-racism
https://www.aclu.org/news/privacy-technology/algorithms-in-health-care-may-worsen-medical-racism
https://crsreports.congress.gov/product/pdf/IN/IN12289
https://www.ncsc.org/__data/assets/pdf_file/0019/52516/AI-in-Pre-Trial-Risk-Assessment-Brief-June-2020-R2.pdf
https://www.ncsc.org/__data/assets/pdf_file/0019/52516/AI-in-Pre-Trial-Risk-Assessment-Brief-June-2020-R2.pdf
https://news.mit.edu/2023/explained-generative-ai-1109
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characteristics.10 Because automated decision-making tools use algorithms, discrimination 
stemming from the use of these tools is commonly referred to as “algorithmic discrimination.” 
 
Some recent examples illustrate how automated decision-making tools can find and leverage 
correlations in the datasets they analyze in ways that may contribute to or amplify discriminatory 
outcomes:11  
 

• A 2019 study found that the use of an automated decision-making tool by hospitals to make 
recommendations about how to distribute care among patients resulted in discrimination 
based on race by underestimating the health risks of Black patients and, accordingly, under-
recommending care for them.12 According to the study, the tool was designed to predict a 
patient’s medical care needs by assigning each patient a health risk score; patients who 
scored above specified percentiles were automatically enrolled in or referred for 
consideration of hospital programs that provided access to more intensive resources to 
manage complex medical problems. However, the algorithm powering the automated 
decision-making tool was trained on medical claim insurance data (which did not explicitly 
include information on race) specifically to calculate a patient’s expected total medical 
expenditures for the next year, which were used by the algorithm as the proxy for health 
risk. That design choice was flawed because the model failed to account for historical 
disparities in access to healthcare for Black patients, which resulted in Black patients with 
high levels of medical need spending less than their white counterparts. As a result, the 
automated decision-making tool underestimated the health risks of Black patients and, 
accordingly, under-recommended care for them, thus amplifying racial bias in access to 
health care. Notably, after the study was published, the researchers worked with the 
developer of the tool to address this issue and rectify some of the biased outcomes 
stemming from the tool.13  
 

• A 2024 study found that the use of an automated decision-making tool by employers to 
screen resumes and make hiring decisions resulted in discrimination based on race and 
gender.14 According to the study, the tool discovered correlations between protected 
classes and specific job types. In making its predictions, the tool assumed applicants’ race 
and gender based on their names and reproduced those correlations, inadvertently ranking 
equally-qualified applicants unequally for particular jobs based on their names. For 
example, the study found that the tool ranked Hispanic women more favorably for a 

 
10 See U.S. Consumer Fin. Protection Bureau, et al., “Joint Statement on Enforcement of Civil Rights, Fair 
Competition, Consumer Protection, and Equal Opportunity Laws in Automated Systems” (hereinafter “2024 Joint 
Statement”) (Apr. 4, 2024) https://www.justice.gov/crt/media/1346821/dl?inline.   
11 As indicated above, the examples discussed in this guidance document are provided only for informational purposes 
and are not examples of per se violations of the LAD. See supra note 1.   
12 Ziad Obermeyer, et al., Dissecting racial bias in an algorithm used to manage the health of populations, 366 
SCIENCE 447 (2019). 
13 Starre Vartan, “Racial Bias Found in Major Health Care Risk Algorithm” (Oct. 24, 2019), 
https://www.scientificamerican.com/article/racial-bias-found-in-a-major-health-care-risk-algorithm/ (quoting Ziad 
Obermeyer’s statement that the point of the paper was “to point out where the problem lies and how to fix it”) 
(emphasis added).  
14 Leon Yin, et al., “OpenAI’s GPT is a Recruiter’s Dream Tool. Tests Show There’s Racial Bias,” Bloomberg (Mar. 
7, 2024).  

https://www.justice.gov/crt/media/1346821/dl?inline
https://www.scientificamerican.com/article/racial-bias-found-in-a-major-health-care-risk-algorithm/
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position as a human resources specialist than white men and ranked Asian women as the 
top candidates for a financial analyst role more than twice as often as Black men based on 
their names. 

 
Not all automated decision-making tools are used in a way that results in algorithmic 
discrimination. Indeed, some automated decision-making tools offer the promise of reducing bias 
and discrimination.15 For example, in the housing context, researchers at Stanford University have 
developed an automated decision-making tool that can identify property records with racially 
restrictive language faster and more accurately than human searchers, enabling the removal of 
these racially restrictive covenants.16 In the credit context, in a joint letter to the U.S. Consumer 
Financial Protection Bureau, a group of nonprofit consumer advocates and for-profit fintech 
companies recently explained that automated decision-making tools can be used to assess non-
traditional credit factors to improve approval odds for consumers with low traditional credit scores, 
increasing access to credit for marginalized communities and reducing discriminatory lending 
outcomes.17 And researchers at the University of Bath found that an automated decision-making 
tool used to optimize salesforce commissions on automobile loan decisions could be modified to 
prevent gender-based discrimination while still increasing overall profits.18 

 

Ultimately, depending on how they are developed and deployed, automated decision-making tools 
can either contribute to or reduce the likelihood of discriminatory outcomes. If covered entities 
fail to account for or remedy bias in automated decision-making tools, the tools may contribute to 
discriminatory outcomes. But if covered entities incorporate fairness considerations in their use of 
automated decision-making tools, the tools may reduce discriminatory outcomes.19 It is, therefore, 
critical that covered entities understand the potential risks and benefits of their use of automated 
decision-making tools. 
 

 
15 Mike Field, Algorithms for a Fairer World, Johns Hopkins Whiting Sch. of Eng’g Mag. (Spring 2024), 
https://engineering.jhu.edu/magazine/2024/06/algorithms-for-a-fairer-world/; see also New Jersey Artificial 
Intelligence Task Force, 2024 Report to the Governor, (Nov. 2024), https://innovation.nj.gov/news/NJ-AI-Task-
Force-Report.pdf. 
16 Kaustuv Basu, “AI Seeks Out Racist Language in Property Deeds for Termination,” Bloomberg Law, (Oct. 17, 
2024), https://news.bloomberglaw.com/artificial-intelligence/ai-seeks-out-racist-language-in-property-deeds-for-
termination. 
17 Nat’l Cmty Reinvestment Coal., et al., “Opportunities for the CFPB and FHFA to Reduce Discrimination in 
Financial Services, As Encouraged in the White House Executive Order on Artificial Intelligence,” (Sept. 25, 2024), 
https://ncrc.org/wp-content/uploads/2024/09/NCRC-Innovation-Council-Joint-Letter-on-Fair-Lending-and-the-
Executive-Order-on-AI-v2.pdf. 
18 Christopher Amaral, et al., Optimizing Pricing Delegation to External Sales Forces via Commissions: An Empirical 
Investigation, 33 (9) POMS 1839–1854 (Sept. 2024). 
19 See generally White House, “Appendix: Examples of Automated Systems, White House Blueprint for an AI Bill of 
Rights: Making Automated Systems Work for the American People,” at 52–53 (Oct. 2022), 
https://www.whitehouse.gov/wp-content/uploads/2022/10/Blueprint-for-an-AI-Bill-of-Rights.pdf. 

https://engineering.jhu.edu/magazine/2024/06/algorithms-for-a-fairer-world/
https://innovation.nj.gov/news/NJ-AI-Task-Force-Report.pdf
https://innovation.nj.gov/news/NJ-AI-Task-Force-Report.pdf
https://news.bloomberglaw.com/artificial-intelligence/ai-seeks-out-racist-language-in-property-deeds-for-termination
https://news.bloomberglaw.com/artificial-intelligence/ai-seeks-out-racist-language-in-property-deeds-for-termination
https://www.whitehouse.gov/wp-content/uploads/2022/10/Blueprint-for-an-AI-Bill-of-Rights.pdf
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B. How Automated Decision-Making 
Tools Can Contribute to Discriminatory Outcomes  
 
Because the work performed by an automated decision-
making tool can be invisible and not well understood, it 
can be difficult to detect if or how the tool contributes to 
discriminatory outcomes. Nonetheless, there are some 
common reasons why using automated decision-making 
tools may result in discriminatory outcomes. Most often, 
these discriminatory outcomes stem from the way these 
tools are designed, trained, or deployed.20 
 
Design: The choices a developer makes in designing an 
automated decision-making tool can skew the tool, either 
purposefully or inadvertently. These choices include how 
the developer translates a real-world problem into something—often numerical—that can be 
analyzed by an automated decision-making tool.21 Decisions regarding the output the tool 
provides, the model or algorithms the tool uses, and what inputs the tool assesses can introduce 
bias into the automated decision-making tool.22  
 

• Automated decision-making tools used by the U.S. Internal Revenue Service (IRS) to 
select individuals to audit for underreporting their tax liability provide an example of how 
design choices can inadvertently contribute to a tool’s discriminatory impact.23 The IRS 
first used a tool designed to predict the likelihood that someone misreported their tax 
liability. That tool disproportionately recommended lower-income and Black people for an 
audit. When the tool was redesigned to instead predict the amount of taxes underreported, 
the tool recommended more higher-income and more non-Black individuals for auditing. 
Changing the design of the automated decision-making tool—in other words, what the tool 
should predict and how it makes that prediction—changed the tool’s assessment and 

 
20 See Lehr & Ohm, supra note 9 at 701–05; see also 2024 Joint Statement; Harini Suresh & John Guttag, A Framework 
for Understanding Sources of Harm throughout the Machine Learning Life Cycle, 21 EAAMO 1, 4–6 (Oct. 5–9, 2021) 
(describing seven sources of harm that can arise as an automated decision-making tool is designed, trained, and 
deployed, including historical bias, representation bias, measurement bias, aggregation bias, learning bias, evaluation 
bias, and deployment bias). 
21 See Lehr & Ohm, supra note 9 at 668 (“An analyst must translate an abstract, often ill-defined goal into a highly 
specified outcome variable to be predicted by the algorithm.”); see also Emily Black, et al., Less Discriminatory 
Algorithms, 113 GEO. L. J. 53, 104 (2024); Nat’l Inst. of Standards and Tech., “Towards a Standard for Identifying 
and Managing Bias in Artificial Intelligence,” at 12 (Mar. 2022) 
https://nvlpubs.nist.gov/nistpubs/SpecialPublications/NIST.SP.1270.pdf (“Representing [] complex human 
phenomena with mathematical models comes at the cost of disentangling the context necessary for understanding 
individual and societal impact and contributes to a fallacy of objectivity.”).  
22 See See Lehr & Ohm, supra note 9 at 673–77; see also Suresh & Guttag, supra note 20 at 2–3 (described as “learning 
bias”). 
23 See Black, et al., supra note 21 (citing Emily Black et al., Algorithmic Fairness and Vertical Equity: Income 
Fairness with IRS Tax Audit Models, 2022 ACM Conference on Fairness, Accountability, and Transparency, at 1479–
1503 (2022) and Hadi Elzayn, et al., Measuring and Mitigating Racial Disparities in Tax Audits, Stanford Inst. for 
Policy Research Working Paper (2023)). 

A recent survey by the Center for 
Democracy and Technology 
revealed that “[a]pproximately one-
third of teachers agree that content 
associated with or about LGBTQ+ 
students and students of color is 
more likely to be filtered or 
blocked” by their school than other 
content.  

Ctr. for Democracy and Tech., Off Task: 
EdTech Threats to Student Privacy and 
Equity in the Age of AI, 21 (2023).  

https://nvlpubs.nist.gov/nistpubs/SpecialPublications/NIST.SP.1270.pdf
https://cdt.org/wp-content/uploads/2023/09/091923-CDT-Off-Task-web.pdf
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recommendation for each individual and reduced the discriminatory impact of the 
automated decision-making tool.  
 

• A U.S. Equal Employment Opportunity Commission (EEOC) enforcement action against 
a tutoring company, iTutorGroup, provides an example of how an automated decision-
making tool can be purposely designed to discriminate.24 In its complaint, the EEOC 
alleged that iTutorGroup used an automated decision-making tool to aid in hiring tutors. 
According to the EEOC, the tool was programmed to automatically reject women 
applicants aged 55 or older and men applicants aged 60 or older. The EEOC argued that 
the automated decision-making tool therefore had been purposely designed to discriminate 
against applicants based on their age.25 In settling the case, iTutorGroup agreed not to ask 
for age-related information, such as birth date, from future applicants.  

 
Training: An automated decision-making tool must be “trained” before it is ready for use in the 
real world. Training occurs by exposing the tool to training data from which the tool learns 
correlations or rules.26 A developer can either create a new dataset to train an automated decision-
making tool or can refine and reformat a pre-existing dataset. The training data may reflect the 
developer’s own biases, or it may reflect institutional and systemic inequities. The tool can become 
biased if the training data is skewed or unrepresentative, lacks diversity, reflects historical bias, is 
disconnected from the context the tool will be deployed in, is artificially generated by another 
automated decision-making tool, or contains errors.27  
 

• A U.S. Federal Trade Commission (FTC) enforcement action against Rite Aid provides an 
example of how the data used in developing an automated decision-making tool can 
potentially contribute to biased outcomes.28 In its complaint, the FTC challenged Rite 
Aid’s practice of using facial recognition technology to identify customers who were likely 
to engage in shoplifting or other criminal behavior. According to the FTC, Rite Aid’s 
automated decision-making tool generated a disproportionate number of false positives, or 
falsely identified someone as likely to commit a crime, for Black, Latinx/e, Asian, and 
women consumers. The FTC alleged that Rite Aid failed to consider that facial recognition 
technologies are often less accurate when used on images of Black or Asian people 

 
24 See U.S. Equal Emp. Opportunity Comm’n Press Release, “iTutorGroup to Pay $365,000 to Settle EEOC 
Discriminatory Hiring Suit” (Sept. 11, 2023), https://www.eeoc.gov/newsroom/itutorgroup-pay-365000-settle-eeoc-
discriminatory-hiring-suit.  
25 Because the tool was programmed to automatically reject women applicants aged 55-59 but not men within that age 
range, the EEOC’s allegations suggest that iTutorGroup also may have discriminated based on gender. 
26Different types of automated decision-making tools require different amounts and types of training data. For 
example, unlike traditional machine-learning models which can be trained on smaller datasets that are structured—or 
labelled and categorized, for example in an excel spreadsheet—generative AI is trained on massive unstructured 
datasets—for example, large volumes of text. Mani Pande, “Understanding the Difference Between GenAI & 
Traditional AI/ML Models,” Medium, (June 30, 2024), https://medium.com/manipande/understanding-the-
difference-between-gen-ai-traditional-ai-ml-models-cfd941296f23; see also Cole Stryker & Mark Scapicchio, “What 
is generative AI?” IBM, (March 22, 2024), https://www.ibm.com/topics/generative-ai.  
27 See Black, et al., supra note 21 at 105–06.  
28 See FTC v. Rite Aid Corp., et al., No. 23-05023, Complaint (E.D. PA. Dec. 19, 2023); Fed. Trade Comm’n Press 
Release, “Rite Aid Banned from Using AI Facial Recognition After FTC Says Retailer Deployed Technology Without 
Reasonable Safeguards” (Dec. 19, 2023), https://www.ftc.gov/news-events/news/press-releases/2023/12/rite-aid-
banned-using-ai-facial-recognition-after-ftc-says-retailer-deployed-technology-without. 

https://www.eeoc.gov/newsroom/itutorgroup-pay-365000-settle-eeoc-discriminatory-hiring-suit
https://www.eeoc.gov/newsroom/itutorgroup-pay-365000-settle-eeoc-discriminatory-hiring-suit
https://medium.com/manipande/understanding-the-difference-between-gen-ai-traditional-ai-ml-models-cfd941296f23
https://medium.com/manipande/understanding-the-difference-between-gen-ai-traditional-ai-ml-models-cfd941296f23
https://www.ibm.com/topics/generative-ai
https://www.ftc.gov/news-events/news/press-releases/2023/12/rite-aid-banned-using-ai-facial-recognition-after-ftc-says-retailer-deployed-technology-without
https://www.ftc.gov/news-events/news/press-releases/2023/12/rite-aid-banned-using-ai-facial-recognition-after-ftc-says-retailer-deployed-technology-without
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compared to white people and on images of women compared to men.29 The FTC also 
alleged that Rite Aid used low-quality images in creating a database for its automated 
decision-making tool to use, which contributed to the tool’s high false-positive rate. The 
FTC ultimately barred Rite Aid from continuing to use its facial recognition automated 
decision-making tool. 

 
Deployment: Once an automated decision-making tool is deployed, algorithmic discrimination 
can occur for a number of reasons. The tool can be used in a purposely discriminatory manner—
for example, if the tool is used to assess members of one protected class but not another. If a tool 
is used to make decisions that it was not designed to assess, its deployment may amplify any bias 
in the tool and systemic inequities that exist outside of the tool.30 In some instances, deployment 
may reveal biases in the tool that were not apparent during testing.31 And deployment can lead to 
a feedback loop, where a biased tool contributes to discriminatory decisions that are then 
introduced back to the tool for continuous training. Each iteration of this loop exacerbates the 
tool’s bias.   

• Research on a now-discontinued predictive policing algorithm, PredPol, provides an 
example of how historical biases in training data can be amplified in a feedback loop upon 
deployment of an automated decision-making tool.32 PredPol was designed to help law 
enforcement agencies map “hotspots” of criminal activity to inform how they deployed 
police. However, the tool ultimately flagged for targeted policing locations that were 
already over-represented in police data, inadvertently reinforcing racial biases in historical 
policing practices. The researchers ran PredPol on a simulation of drug crimes that assumed 
the police would observe more crimes in these target neighborhoods compared to non-
target neighborhoods because they had been sent there by the algorithm and would seek 
opportunities to make arrests during their patrols in the target neighborhoods. The 
researchers further assumed that these additional crimes, no matter how minor the offense, 
would be fed back into the algorithm for training. In the simulation, because of the increase 
in observed crimes in the target neighborhoods, PredPol predicted that even more crimes 
would be committed in those neighborhoods, leading to further targeted policing by law 
enforcement agencies. This created a feedback loop, where the targeted neighborhoods 
became increasingly likely to be flagged for additional policing. Following reports that 

 
29 See Nat’l Inst. of Standards and Tech, Face Recognition Vendor Test Part 3: Demographic Effects, at 71 (Dec. 
2019), https://nvlpubs.nist.gov/nistpubs/ir/2019/NIST.IR.8280.pdf (explaining that facial recognition tools developed 
in China were more accurate when used on Chinese faces, suggesting that the accuracy of facial recognition 
technologies on different races is dependent, at least in part, on the diversity reflected in the training data); Joy 
Buolamwini & Timnit Gebru, Gender Shades: Intersectional Accuracy Disparities in Commercial Gender 
Classification, 81 Proceedings of Machine Learning Research, 1–15 (2018) (explaining that facial recognition tools 
trained on biased data have resulted in algorithmic discrimination). 
30 See Suresh & Guttag, supra note 20 at 6 (describing “deployment bias” as “a mismatch between the problem a 
model is intended to solve and the way in which it is actually used”).  
31 See Nat’l Telecomm. Info. Admin., Artificial Intelligence Accountability Policy Report, at 18–19 (Mar. 2024) 
https://www.ntia.gov/sites/default/files/publications/ntia-ai-report-final.pdf (explaining that “[n]ot all risks can be 
identified pre-deployment, and downstream developers/deployers may fine tune [automated decision-making tools] 
either to ameliorate or exacerbate dangers present in artifacts from upstream developers”).  
32 Kristian Lum & William Isaac, To Predict and Serve?, 13 SIGNIFICANCE 1, 14–19 (2016). 

https://nvlpubs.nist.gov/nistpubs/ir/2019/NIST.IR.8280.pdf
https://www.ntia.gov/sites/default/files/publications/ntia-ai-report-final.pdf
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PredPol was contributing to discriminatory policing practices, law enforcement agencies 
across the nation stopped using the tool.33 

 
Ultimately, bias can be introduced into automated decision-making tools if systemic racism, 
sexism, or other inequalities are not accounted for when designing, training, and deploying the 
tools. And this, in turn, can reinforce and exacerbate existing disparities, risking significant harm 
to marginalized populations. All of this underscores the importance of civil rights protections to 
prevent and address algorithmic discrimination.  
 
II. THE LAD PROHIBITS ALGORITHMIC DISCRIMINATION 
 
The LAD applies to discrimination stemming from the use of automated decision-making tools in 
the same way it has long applied to other forms of discriminatory conduct.  
 
The LAD prohibits all forms of discrimination, irrespective of whether discriminatory conduct is 
facilitated by automated decision-making tools or driven by purely human practices. Indeed, 
consistent with its broad remedial purpose of eliminating discrimination in New Jersey,34 the LAD 
draws no distinctions based on the mechanism of discrimination. Thus, a covered entity—that is, 
an employer, housing provider, place of public accommodation, credit provider, contractor, or any 
other party subject to the LAD’s requirements—is not immunized from liability for violating the 
LAD merely because its discriminatory policy or practice involves using or relying on an 
automated decision-making tool. A covered entity can violate the LAD even if it has no intent to 
discriminate, and even if a third-party was responsible for developing the automated decision-
making tool.35 In short, claims of algorithmic discrimination are assessed consistent with other 
claims of discrimination under the LAD.  
 
The LAD prohibits algorithmic discrimination on the basis of actual or perceived race, religion, 
color, national origin, sexual orientation, pregnancy,36 breastfeeding, sex, gender identity, gender 
expression, disability, and other protected characteristics.37 When employers, housing providers, 
places of public accommodation, or other covered entities use automated decision-making tools, 
they may violate the LAD if those tools result in disparate treatment based on a protected 
characteristic or if those tools have a disparate impact based on a protected characteristic. The 

 
33 For example, while law enforcement in Plainfield, New Jersey obtained PredPol beginning in 2018, Plainfield police 
stated that they never used PredPol’s predictions to direct patrols and discontinued its use of the tool once concerns 
about bias were identified. See Aaron Sankin & Surya Mattu, Predictive Policing Software Terrible at Predicting 
Crimes, The Markup (Oct. 2, 2023) https://themarkup.org/prediction-bias/2023/10/02/predictive-policing-software-
terrible-at-predicting-crimes.  
34 Nini v. Mercer Cty. Cmty. Coll., 202 N.J. 98, 115 (2010).   
35 See Lehman v. Toys ‘R’ Us, Inc., 132 N.J. 587, 604-05 (N.J. 1993) (“The LAD is not a fault- or intent-based statute. 
. . . The purpose of the LAD is to eradicate discrimination, whether intentional or unintentional. Although unintentional 
discrimination is perhaps less morally blameworthy than intentional discrimination, it is not necessarily less harmful 
in its effects, and it is at the effects of discrimination that the LAD is aimed.”). 
36 Consistent with the LAD, the term “pregnancy” in this document should be read broadly to include pregnancy-
related conditions such as childbirth, and “breastfeeding” should be read broadly to include manually expressing milk; 
pumping milk; breastfeeding, chestfeeding, bodyfeeding, or otherwise feeding milk directly from an individual’s body 
to a child, as well as related conditions. N.J.S.A. § 10:5-12(s).  
37 N.J.S.A. § 10:5-12. 

https://themarkup.org/prediction-bias/2023/10/02/predictive-policing-software-terrible-at-predicting-crimes
https://themarkup.org/prediction-bias/2023/10/02/predictive-policing-software-terrible-at-predicting-crimes
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LAD also prohibits algorithmic discrimination when it precludes or impedes the provision of 
reasonable accommodations, or of modifications to policies, procedures, or physical structures to 
ensure accessibility for people based on their disability, religion, pregnancy, or breastfeeding 
status.38   
 
Disparate Treatment Discrimination 
 
Disparate treatment discrimination involves conduct by a covered entity that treats a person 
differently because of their membership in an LAD-protected class.39 Disparate treatment 
discrimination occurs if a policy or practice is intentionally discriminatory, or if a policy or practice 
is discriminatory on its face, even if a covered entity does not intend to discriminate.     
 
With respect to automated decision-making tools, a covered entity engages in disparate treatment 
discrimination when it designs or uses automated decision-making tools to treat members of a 
protected class differently. For example, housing providers engage in disparate treatment 
discrimination based on source of lawful income, an LAD-protected characteristic, if they use 
automated decision-making tools designed to exclude prospective tenants who use housing 
vouchers.  
 
Disparate treatment discrimination may also occur if covered entities selectively use automated 
decision-making tools to assess members of a protected class—for example, if a housing provider 
uses a tenant screening algorithm only to evaluate Black prospective tenants but not prospective 
tenants of other races. Further, the use of an automated decision-making tool may result in 
disparate treatment discrimination even if the tool does not directly consider a protected 
characteristic but makes recommendations based on a close proxy for a protected characteristic. 
For example, a housing provider that uses a housing screening tool designed to select applicants 
who provide individual taxpayer identification numbers instead of Social Security numbers—for 
instance, because the housing provider wishes to rent only to immigrants based on their belief that 
immigrants will be less likely to challenge deficiencies in a property—discriminates based on 
national origin. Even if the tool does not explicitly consider national origin, an individual taxpayer 
identification number, which is only available to certain immigrants, is so closely associated with 
national origin that using it to screen applicants would in effect screen applicants based on national 
origin.   
 
Disparate Impact Discrimination  
 
Even if automated decision-making tools do not expressly assess people differently based on a 
protected characteristic, the use of these tools may violate the LAD if the use has a 
disproportionately negative effect on members of an LAD-protected class. This form of 
discrimination is known as disparate impact discrimination.  
 

 
38 For more information on reasonable accommodations for pregnancy, breastfeeding, and related conditions, see 
DCR’s Guidance on Workplace Accommodations for Pregnant, Postpartum, Breastfeeding, and Lactating Employees 
(Dec. 2024), DCR-Guidance-on-Pregnancy-Related-Workplace-Accommodations.pdf.  
39 N.J.S.A. § 10:5-12(a), (f), & (g); Gerety v. Atl. City Hilton Casino Resort, 184 N.J. 391, 398–99 (2005) (citing 
Pepper v. Princeton Univ. Bd. of Trustees, 77 N.J. 55, 81–82 (1978)). 

https://www.njoag.gov/wp-content/uploads/2024/12/DCR-Guidance-on-Pregnancy-Related-Workplace-Accommodations.pdf
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Disparate impact discrimination occurs when policies or practices disproportionately affect 
members of an LAD-protected class in an unlawful manner.40 Specifically, policies and practices 
that result in a disparate impact are prohibited under the LAD unless they are necessary to achieve 
a substantial, legitimate, nondiscriminatory interest and there is no less discriminatory alternative 
that would achieve the same interest.41 This is true even if policies and practices are not 
discriminatory on their face—in other words, even if they are facially neutral—and are not 
motivated by discriminatory intent.42  
 
Algorithmic discrimination constitutes disparate impact discrimination when an automated 
decision-making tool makes recommendations or contributes to decisions that disproportionately 
harm members of an LAD-protected class unless use of the tool serves a substantial, legitimate, 
nondiscriminatory interest. Even then, the use of the tool is prohibited if there is a less 
discriminatory alternative. In evaluating whether there are less discriminatory alternatives, 
whether the covered entity tested its automated decision-making tool for bias or evaluated 
alternatives may be considered as relevant evidence.43 
 
Disparate impact discrimination may arise, for example, if a company uses an automated decision-
making tool to assess contract bids that disproportionately screens out bids from women-owned 
businesses. Likewise, disparate impact discrimination may occur if a store uses facial recognition 
technology to ban former shoplifters that disproportionately generates false positives for patrons 
who wear religious headwear compared to other patrons.  
 
Reasonable Accommodations 
 
Algorithmic discrimination may also violate the LAD if the use of automated decision-making 
tools precludes or impedes the provision of reasonable accommodations. This includes, but is not 
limited to, failing to make reasonable accommodations for a person’s disability,44 religion,45 
pregnancy,46 or breastfeeding. The LAD requires a covered entity to make reasonable 
accommodations based on a person’s membership in a protected class if the entity knew or should 
have known about the need for an accommodation and the accommodation will not cause the entity 
an undue hardship.47  
 

 
40 56 N.J.R. 969(a); Gerety, 184 N.J. at 398–399 (employment context); In re Adoption of 2004 Low Income Hous. 
Tax Credit, 369 N.J. Super. 2 (App. Div. 2004) (housing context). 
41 56 N.J.R 969(a).  
42 Nevertheless, a covered entity may also engage in disparate impact discrimination if it creates policies and practices 
that are intended to have a disproportionately discriminatory effect on members of a protected class. See id.  
43 See generally id. (indicating that “[a]n employer’s use of an automated employment decision tool that has not been 
adequately tested and shown not to adversely affect people in a protected class before its use may have a disparate 
impact on members of that protected class”).  
44 N.J.A.C. § 13:13-2.5 (employment context); N.J.A.C. § 13:13-3.4(f)(2) (housing context); N.J.A.C. § 13:13-4.11 
(public accommodations context).  
45 N.J.S.A. § 10:5-12(q) (employment context). 
46 N.J.S.A. § 10:5-12(s) (employment context). 
47 See N.J.A.C. § 13:13-2.5; N.J.A.C. § 13:13-4.11; N.J.S.A. § 10:5-12(q); N.J.S.A. § 10:5-12(s). 
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A covered entity’s use of an automated decision-making tool may implicate reasonable 
accommodations in several ways.48 Reasonable accommodations may be necessary if an 
automated decision-making tool is inaccessible to individuals with disabilities or other individuals 
based on a protected characteristic. For example, reasonable accommodations may be necessary if 
an employer uses a tool to measure applicants’ typing speed that cannot measure typing from a 
non-traditional keyboard. Such a tool would not fairly or accurately assess the typing speed of an 
applicant who uses a non-traditional keyboard because of a disability.  
 
Reasonable accommodations may also factor into recommendations by an automated decision-
making tool that result in disparate impact discrimination. If an automated decision-making tool 
is not trained on data that includes individuals who use an accommodation, the tool may not 
recognize that an accommodation is possible or may penalize individuals who have or need a 
reasonable accommodation. If a covered entity acts on the recommendation made by such a tool, 
the covered entity may engage in disparate impact discrimination. When used in hiring, for 
example, such a tool may disproportionately exclude applicants who could perform the job with a 
reasonable accommodation. By accepting the tool’s recommendation to exclude these applicants, 
a covered entity could violate the LAD. Relatedly, some automated decision-making tools may 
fail to account for an existing reasonable accommodation. For example, if an employer uses a tool 
to monitor and track the productivity of its employees and the tool is programmed to flag atypical 
or unsanctioned breaks but is not programmed to consider reasonable accommodations, the tool 
may disproportionately flag for discipline employees who are allowed additional break time to 
accommodate a disability or to accommodate milk expression. The employer may violate the LAD 
if it accepts the recommendation from the tool to discipline these employees. 
 
Who Is Liable for Discrimination Under the LAD 
 
A covered entity is liable for any of its policies or practices that result in discrimination in violation 
of the LAD.49 In many cases, employers, housing providers, places of public accommodation, 
creditors, and contractors use automated decision-making tools they did not help to develop. Often, 
these covered entities rely largely or entirely on a third-party developer to create or implement the 
automated decision-making tool. Nevertheless, a covered entity is not shielded from liability for 
algorithmic discrimination that results from the entity’s use of an automated decision-making tool 
simply because the tool was developed by a third party or because the entity does not understand 
the inner workings of the tool.50   

 
48 See U.S. Equal Emp. Opportunity Comm’n, “The Americans with Disabilities Act and the Use of Software, 
Algorithms, and Artificial Intelligence to Assess Job Applicants and Employees” (“EEOC ADA Guidance”), at 
Questions 2 & 12 (May 12, 2022) https://www.eeoc.gov/laws/guidance/americans-disabilities-act-and-use-software-
algorithms-and-artificial-intelligence; see also U.S. Dept. of Justice Civil Rights Division, “Algorithms, Artificial 
Intelligence, and Disability Discrimination in Hiring” (May 12, 2022), https://www.ada.gov/resources/ai-guidance/.  
49 See 56 N.J. R. 969(a) (proposed section 13:16-3.2(c)(3)).   
50 See EEOC ADA Guidance, supra note 48 at Question 3 (providing that employers may be responsible under the 
ADA for their use of automated decision-making tools designed or administered by another entity, such as a software 
vendor); see also EEOC Title VII Guidance, supra note 3 at Question 3 (providing same analysis pursuant to Title 
VII); Consumer Fin. Protection Bureau, “Circular 2022-03 Adverse Action Notification Requirements in Connection 
With Credit Decisions Based on Complex Algorithms,” (May 26, 2022) 
https://www.consumerfinance.gov/compliance/circulars/circular-2022-03-adverse-action-notification-requirements-
in-connection-with-credit-decisions-based-on-complex-algorithms/ (providing that “[a] creditor cannot justify 
 

https://www.eeoc.gov/laws/guidance/americans-disabilities-act-and-use-software-algorithms-and-artificial-intelligence
https://www.eeoc.gov/laws/guidance/americans-disabilities-act-and-use-software-algorithms-and-artificial-intelligence
https://www.ada.gov/resources/ai-guidance/
https://www.consumerfinance.gov/compliance/circulars/circular-2022-03-adverse-action-notification-requirements-in-connection-with-credit-decisions-based-on-complex-algorithms/
https://www.consumerfinance.gov/compliance/circulars/circular-2022-03-adverse-action-notification-requirements-in-connection-with-credit-decisions-based-on-complex-algorithms/


13 
 

 
It is critical that employers, housing providers, places of public accommodation, and other covered 
entities—as well as the developers and vendors of automated decision-making tools used by these 
entities—carefully consider and evaluate the design and testing of automated decision-making 
tools before they are deployed, and carefully analyze and evaluate those tools on an ongoing basis 
after they are deployed. Doing so is necessary to decrease the risk of discriminatory outcomes and 
thereby decrease the risk of possible liability under the LAD.51   
 

*** 
 

The use of automated decision-making tools will continue to expand in key aspects of New 
Jerseyans’ lives. As it does, the risk of algorithmic discrimination may also increase. The LAD 
prohibits algorithmic discrimination and protects New Jerseyans from discrimination no matter the 
type of technology covered entities use.  
 
To find out more about the protections the LAD provides, go to www.NJCivilRights.gov. DCR 
also has several resources that provide an overview of the LAD. For more about algorithmic 
discrimination under the LAD, visit DCR’s website.  
 
If you believe you have faced discrimination in violation of the LAD, you can file a complaint 
with DCR by visiting www.bias.njcivilrights.gov or calling 1-833-NJDCR4U (833-653-2748). 
 

Sundeep Iyer 
                 Director, New Jersey Division on Civil Rights 
      January 2025 
 

 
noncompliance with [the Equal Credit Opportunity Act] and Regulation B’s requirements based on the mere fact that 
the technology it employs to evaluate applications is too complicated or opaque to understand”).  
51 Because algorithmic bias can be introduced at one or more stages in the development of an automated decision-
making tool, there is no one-size-fits-all solution to algorithmic discrimination. Rather, different solutions may be 
necessary to combat algorithmic discrimination based on where bias was introduced in the development and use of 
the tool. See Black et al., supra note 21 at 103–09; see also Suresh & Guttag, supra note 20; Nat’l Fair Housing 
Alliance & FairPlay, Improving Mortgage Underwriting and Pricing Outcomes for Protected Classes Through 
Distribution Matching (Apr. 2024) https://nationalfairhousing.org/wp-content/uploads/2024/04/Unlocking-Fairness-
Final_April-2024.pdf. A non-exhaustive list of steps covered entities can take to identify and mitigate algorithmic 
discrimination from their use of automated decision-making tools includes implementing quality control measures for 
any data used in designing, training, and deploying the tool; conducting impact assessments; having pre-and post-
deployment bias audits performed by independent parties; providing notice of their use of an automated decision-
making tool; involving people impacted by their use of a tool in the development of the tool; and red-teaming their 
automated decision-making tools—or purposely attacking the tools to search for flaws. See e.g., Off. of Mgmt. & 
Budget, Exec. Off. of the President, m-24-10, “Memorandum for the Heads of Executive Departments and Agencies, 
Advancing Governance, Innovation, and Risk Management for Agency Use of Artificial Intelligence,” (Mar. 28, 
2024), https://www.whitehouse.gov/wp-content/uploads/2024/03/M-24-10-Advancing-Governance-Innovation-and-
Risk-Management-for-Agency-Use-of-Artificial-Intelligence.pdf; see also U.S. Dept. of Labor, “Artificial 
Intelligence and Worker Well-Being: Principles and Best Practices for Developers and Employer,” (Oct. 2024), 
https://www.dol.gov/sites/dolgov/files/general/ai/AI-Principles-Best-Practices.pdf; HUD ADM Housing Rental 
Screening Guidance; supra note 4; HUD ADM Advertising Guidance, supra note 4. 

http://www.njcivilrights.gov/
https://www.njoag.gov/about/divisions-and-offices/division-on-civil-rights-home/division-on-civil-rights-resources/
https://www.njoag.gov/about/divisions-and-offices/division-on-civil-rights-home/civil-rights-and-technology/
http://www.bias.njcivilrights.gov/
https://nationalfairhousing.org/wp-content/uploads/2024/04/Unlocking-Fairness-Final_April-2024.pdf
https://nationalfairhousing.org/wp-content/uploads/2024/04/Unlocking-Fairness-Final_April-2024.pdf
https://www.whitehouse.gov/wp-content/uploads/2024/03/M-24-10-Advancing-Governance-Innovation-and-Risk-Management-for-Agency-Use-of-Artificial-Intelligence.pdf
https://www.whitehouse.gov/wp-content/uploads/2024/03/M-24-10-Advancing-Governance-Innovation-and-Risk-Management-for-Agency-Use-of-Artificial-Intelligence.pdf
https://www.dol.gov/sites/dolgov/files/general/ai/AI-Principles-Best-Practices.pdf
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An Act concerning the use of automated employment decision
tools in hiring decisions and supplementing Title 34 of the
Revised Statutes.

 
         Be It Enacted by the Senate and General Assembly of the
State of New Jersey:
 
     1.    a.  As used in this act:
     “Automated employment decision tool” means any system the
function of which is governed by statistical theory, or systems the
parameters of which are defined by systems, including inferential
methodologies, linear regression, neural networks, decision trees,
random forests, and other learning algorithms, which
automatically filter candidates or prospective candidates for hire
or for any term, condition, or privilege of employment in a way
that establishes a preferred candidate or candidates.
     “Bias audit” means an impartial evaluation, including but not
limited to testing, of an automated employment decision tool to
assess its predicted compliance with the provisions of the “Law
Against Discrimination,” P.L.1945, c.169 (C.10:5-1 et seq.), and
any other applicable law relating to discrimination in
employment.
     “Commissioner” means the Commissioner of the Department
of Labor and Workforce Development.
         “Department” means Department of Labor and Workforce
Development.
         “Employment decision” means to screen a candidate for
employment or otherwise to help decide compensation or any
other terms, conditions, or privileges of employment.
     b.  It shall be unlawful to sell or offer for sale in the State an
automated employment decision tool unless:
     (1)  the automated employment decision tool is the subject of
a bias audit conducted in the past year prior to selling or offering
the automated employment decision tool for sale;
         (2)   the sale of the automated employment decision tool
includes, at no additional cost, an annual bias audit service that
provides the results of that audit to the purchaser; and
     (3) the automated employment decision tool is sold or offered
for sale with a notice stating that the automated employment
decision tool is subject to the provisions of this act.
         c.         Any employer in the State who uses an automated
decision tool to screen a candidate for an employment decision
shall provide on its Internet website a summary of the most
recent bias audit.
     d.    Any person who uses an automated employment decision
tool to screen a candidate for an employment decision shall notify
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each candidate of the following within 30 days of use:
         (1)   that an automated employment decision tool, which is
subject to an audit for bias pursuant to this act, was used in
connection with the candidate’s candidacy;
     (2)  the job qualifications or characteristics that an automated
employment decision tool was used to assess in the candidate;
and
         (3)   upon request of the candidate, the source of the data
collected and the data retention policy of the employer.
     e.  (1)  Any person that violates any provision of this act shall
be liable for a civil penalty of not more than $500 for that
person’s first violation and each additional violation occurring on
the same day as the first violation, and not less than $500 nor
more than $1,500 for each subsequent violation.  Violations shall
accrue on a daily basis for each automated employment decision
tool that is sold or offered for sale in violation of this act.
         (2)     Each instance in which notice is not provided to a
candidate within 30 days in violation of subsection d. of this
section constitutes a single violation, and each 30-day period
thereafter in which notice is not provided to a candidate
constitutes a separate violation.
     f.     All penalties assessed under this section shall be payable
to the State Treasurer and may be recovered with costs in a
summary proceeding commenced by the commissioner pursuant
to the “Penalty Enforcement Law of 1999,” P.L.1999, c.274
(C.2A:58-10 et seq.).
         g.       The department, in consultation with the Division on
Civil Rights, pursuant to the “Administrative Procedure Act,”
P.L.1968, c.410 (C.52:14B-1 et seq.), shall promulgate rules and
regulations to effectuate the purposes of this act.
     h.    This act is intended to affirm certain rights of candidates
for employment under the circumstances specified in this act, and
shall not be construed to reduce, limit, or curtail any rights of any
candidate provided by law, or to limit the authority of the State or
its agencies to investigate and enforce rights relating to bias and
discrimination in employment, or to promulgate rules and
regulations relating to bias and discrimination in employment.
 
         2.       This act shall take effect on the first day of the third
month next following enactment, except that the commissioner
may take any anticipatory administrative action in advance as
shall be necessary for implementation.
 
 

STATEMENT
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     This bill regulates the use of automated employment decision
tools during the hiring process to minimize employment
discrimination that may result from the use of the tools.
     Under the bill, “automated employment decision tool” means
any system the function of which is governed by statistical
theory, or systems the parameters of which are defined by
systems, including inferential methodologies, linear regression,
neural networks, decision trees, random forests, and other
learning algorithms, which automatically filters candidates or
prospective candidates for hire or for any term, condition, or
privilege of employment in a way that establishes a preferred
candidate or candidates.
     The bill prohibits the sale of automated employment decision
tools in the State unless:
     (1)   the tool is the subject of a bias audit conducted in the past
year prior to selling the tool or offering the tool for sale;
         (2)     the sale of the tool includes, at no additional cost, an
annual bias audit service that provides the results of the audit to
the purchaser; and
         (3)     the tool is sold or offered for sale with a notice stating
that the tool is subject to the provisions of the bill.
         The bill provides that any employer in the State who uses an
automated decision tool to screen a candidate for an employment
decision shall provide on its website a summary of the most
recent bias audit.
         In addition, the bill provides that any person who uses an
automated employment decision tool to screen a candidate for an
employment decision is required to notify each candidate of the
following within 30 days of the use of the tool:
         (1)     that an automated employment decision tool, which is
subject to an audit for bias, was used in connection with the
candidate’s application for employment;
     (2)   the tool assessed the job qualifications or characteristics
of the candidate; and
         (3)   upon request of the candidate, the source of the data
collected and the data retention policy of the employer.
         The bill provides for civil penalties to be collected for
violations of its provisions.
         The bill is intended to affirm certain rights of candidates for
employment under the circumstances specified in the bill, and
will not be construed to reduce, limit, or curtail any rights of any
candidate provided by law, or to limit the authority of the State or
its agencies to investigate and enforce rights relating to bias and
discrimination in employment, or to promulgate rules and
regulations relating to bias and discrimination in employment.
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An Act concerning the use of artificial intelligence in the hiring
process and supplementing Title 34 of the Revised Statutes.

 
         Be It Enacted by the Senate and General Assembly of the
State of New Jersey:
 
         1.       a.   An employer in the State that requests applicants to
record video interviews and uses an artificial intelligence analysis
of the applicant-submitted video shall, prior to making the
request for a video interview:
         (1)     notify an applicant before the interview that artificial
intelligence may be used to analyze the applicant’s video
interview and consider the applicant’s fitness for the position;
         (2)     provide an applicant with information before the
interview explaining how the artificial intelligence works and
what general types of characteristics it uses to evaluate
applicants; and
     (3)   obtain, before the interview, written consent, which may
be electronic, from the applicant to be evaluated by the artificial
intelligence program as described in the information provided.
     An employer shall not use artificial intelligence to evaluate an
applicant who has not consented to the use of artificial
intelligence analysis.
         b.       An employer shall not share an applicant’s video except
with a service provider whose expertise or technology is
necessary to evaluate the applicant's fitness for a position.
     c.     Upon request from the applicant, an employer, within 30
days after receipt of the request, shall delete an applicant's
interviews and instruct any other persons who received copies of
the applicant’s video interviews to also delete the videos,
including all electronically generated backup copies.  Any other
person or service provider shall comply with the employer's
instructions.
     d.    An employer that uses an artificial intelligence analysis of
a video interview to determine whether an applicant will be
selected for an in-person interview shall collect and report the
following demographic data:
        (1)   the race and ethnicity of applicants who are and are not
afforded the opportunity for an in-person interview after the use
of artificial intelligence analysis; and
         (2)     the race and ethnicity of applicants who are offered a
position or hired.
         e.         The demographic data collected under subsection d. of
this section shall be reported annually to the Department of Labor
and Workforce Development. 
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         f.         The Department of Labor and Workforce Development
shall analyze the data reported in accordance with subsection e.
of this act and report to the Governor and the Legislature, as
provided pursuant to section 2 of P.L.1991, c.164 (C.52:14-19.1),
each year whether the data discloses a racial bias in the use of
artificial intelligence.
         g.       A person who violates any provision of this act shall be
liable for a civil penalty of $500 for a first offense and $1,000 for
any subsequent offense.   The civil penalty shall be collected
pursuant to the "Penalty Enforcement Law of 1999," P.L.1999,
c.274 (C.2A:58-10 et seq.).
         h.       As used in this section, “employer” means any person,
firm, business, educational institution, nonprofit agency,
corporation, limited liability company, or other entity that
employs employees in the State.
 
     2.    This act shall take effect immediately.
 
 

STATEMENT
 
         This bill provides that an employer that uses an artificial
intelligence analysis of an applicant-submitted video is required
to notify an applicant before the interview that artificial
intelligence may be used to analyze the applicant's video
interview and consider the applicant's fitness for the position. 
The bill also requires an employer to provide an applicant with
information before the interview explaining how the artificial
intelligence works and what characteristics it uses to evaluate
applicants and obtain consent from the applicant to be evaluated
by the artificial intelligence program.  An employer may not use
artificial intelligence to evaluate an applicant who has not
consented to the use of artificial intelligence analysis. 
     Additionally, the bill provides that an employer may not share
applicant videos except with persons or service providers whose
expertise is necessary in evaluating an applicant.   Upon request
from the applicant, an employer is required to delete all copies of
an applicant's interview within 30 days.  
         The bill requires an employer that uses an artificial
intelligence analysis of a video interview to collect and report
demographic data to the Department of Labor and Workforce
Development (department).   The department will report to the
Governor and the Legislature whether the data discloses a racial
bias in the use of artificial intelligence.
         The bill provides for civil penalties to be collected for
violations of its provisions.
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AMERICAN BAR ASSOCIATION       
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY               

 
Formal Opinion 512                                                                                                  July 29, 2024 

 

Generative Artificial Intelligence Tools 

 

To ensure clients are protected, lawyers using generative artificial intelligence tools must fully 
consider their applicable ethical obligations, including their duties to provide competent legal 

representation, to protect client information, to communicate with clients, to supervise their 
employees and agents, to advance only meritorious claims and contentions, to ensure candor 

toward the tribunal, and to charge reasonable fees.  

 

I. Introduction  

  
Many lawyers use artificial intelligence (AI) based technologies in their practices to 

improve the efficiency and quality of legal services to clients.1 A well-known use is electronic 

discovery in litigation, in which lawyers use technology-assisted review to categorize vast 
quantities of documents as responsive or non-responsive and to segregate privileged documents. 

Another common use is contract analytics, which lawyers use to conduct due diligence in 
connection with mergers and acquisitions and large corporate transactions. In the realm of 

analytics, AI also can help lawyers predict how judges might rule on a legal question based on data 

about the judge’s rulings; discover the summary judgment grant rate for every federal district 
judge; or evaluate how parties and lawyers may behave in current litigation based on their past 

conduct in similar litigation. And for basic legal research, AI may enhance lawyers’ search results. 
 

This opinion discusses a subset of AI technology that has more recently drawn the attention 

of the legal profession and the world at large – generative AI (GAI), which can create various types 
of new content, including text, images, audio, video, and software code in response to a user’s 

prompts and questions.2 GAI tools that produce new text are prediction tools that generate a 
statistically probable output when prompted. To accomplish this, these tools analyze large amounts 

of digital text culled from the internet or proprietary data sources. Some GAI tools are described 

as “self-learning,” meaning they will learn from themselves as they cull more data. GAI tools may 
assist lawyers in tasks such as legal research, contract review, due diligence, document review, 

regulatory compliance, and drafting letters, contracts, briefs, and other legal documents. 
 

 
1 There is no single definition of artificial intelligence. At its essence, AI involves computer technology, software, 

and systems that perform tasks traditionally requiring human intelligence. The ability of a computer or computer-

controlled robot to perform tasks commonly associated with intelligent beings is one definition. The term is 

frequently applied to the project of developing systems that appear to employ or replicate intellectual processes 

characteristic of humans, such as the ability to reason, discover meaning, generalize, or learn from past experience. 

BRITTANICA, https://www.britannica.com/technology/artificial-intelligence (last visited July 12, 2024).  
2 George Lawton, What is Generative AI? Everything You Need to Know, TECHTARGET (July 12, 2024), 

https://www.techtarget.com/searchenterpriseai/definition/generative-AI.  
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GAI tools—whether general purpose or designed specifically for the practice of law—raise 
important questions under the ABA Model Rules of Professional Conduct.3 What level of 

competency should lawyers acquire regarding a GAI tool? How can lawyers satisfy their duty of 
confidentiality when using a GAI tool that requires input of information relating to a 

representation? When must lawyers disclose their use of a GAI tool to clients? What level of 

review of a GAI tool’s process or output is necessary? What constitutes a reasonable fee or expense 
when lawyers use a GAI tool to provide legal services to clients? 

 
At the same time, as with many new technologies, GAI tools are a moving target—indeed, 

a rapidly moving target—in the sense that their precise features and utility to law practice are 

quickly changing and will continue to change in ways that may be difficult or impossible to 
anticipate. This Opinion identifies some ethical issues involving the use of GAI tools and offers 

general guidance for lawyers attempting to navigate this emerging landscape.4 It is anticipated that 
this Committee and state and local bar association ethics committees will likely offer updated 

guidance on professional conduct issues relevant to specific GAI tools as they develop. 

 
II. Discussion 

 
A.  Competence 

 

Model Rule 1.1 obligates lawyers to provide competent representation to clients.5 This duty 
requires lawyers to exercise the “legal knowledge, skill, thoroughness and preparation reasonably 

necessary for the representation,” as well as to understand “the benefits and risks associated” with 
the technologies used to deliver legal services to clients.6 Lawyers may ordinarily achieve the 

requisite level of competency by engaging in self-study, associating with another competent 

lawyer, or consulting with an individual who has sufficient expertise in the relevant field.7  
 

To competently use a GAI tool in a client representation, lawyers need not become GAI 
experts. Rather, lawyers must have a reasonable understanding of the capabilities and limitations 

 
3 Many of the professional responsibility concerns that arise with GAI tools are similar to the issues that exist with 

other AI tools and should be considered by lawyers using such technology. 
4 This opinion is based on the ABA Model Rules of Professional Conduct as amended by the ABA House of 

Delegates through August 2023. The Opinion addresses several imminent ethics issues associated with the use of 

GAI, but additional issues may surface, including those found in Model Rule 7.1 (“Communications Concerning a 

Lawyer’s Services”), Model Rule 1.7 (“Conflict of Interest: Current Clients”), and Model Rule 1.9 (“Duties to 

Former Clients”). See, e.g., Fla. State Bar Ass’n, Prof’l Ethics Comm. Op. 24-1, at 7 (2024) (discussing the use of 

GAI chatbots under Florida Rule 4-7.13, which prohibits misleading content and unduly manipulative or intrusive 

advertisements); Pa. State Bar Ass’n Comm. on Legal Ethics & Prof’l Resp. & Philadelphia Bar Ass’n Prof’l 

Guidance Comm. Joint Formal Op. 2024-200 [hereinafter Pa. & Philadelphia Joint Formal Opinion 2024-200], at 10 

(2024) (“Because the large language models used in generative AI continue to develop, some without safeguards 

similar to those already in use in law offices, such as ethical walls, they may run afoul of Rules 1.7 and 1.9 by using 

the information developed from one representation to inform another.”). Accordingly, lawyers should consider all 

rules before using GAI tools. 
5 MODEL RULES OF PROF’L CONDUCT R. 1.1 (2023) [hereinafter MODEL RULES]. 
6 MODEL RULES R. 1.1 & cmt. [8]. See also ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 477R, at 2–3 

(2017) [hereinafter ABA Formal Op. 477R] (discussing the ABA’s “technology amendments” made to the Model 

Rules in 2012).  
7 MODEL RULES R. 1.1 cmts. [1], [2] & [4]; Cal. St. Bar, Comm. Prof’l Resp. Op. 2015-193, 2015 WL 4152025, at 

*2–3 (2015).  
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of the specific GAI technology that the lawyer might use. This means that lawyers should either 
acquire a reasonable understanding of the benefits and risks of the GAI tools that they employ in 

their practices or draw on the expertise of others who can provide guidance about the relevant GAI 
tool’s capabilities and limitations.8 This is not a static undertaking. Given the fast-paced evolution 

of GAI tools, technological competence presupposes that lawyers remain vigilant about the tools’ 

benefits and risks.9 Although there is no single right way to keep up with GAI developments, 
lawyers should consider reading about GAI tools targeted at the legal profession, attending relevant 

continuing legal education programs, and, as noted above, consulting others who are proficient in 
GAI technology.10   

 

With the ability to quickly create new, seemingly human-crafted content in response to user 
prompts, GAI tools offer lawyers the potential to increase the efficiency and quality of their legal 

services to clients. Lawyers must recognize inherent risks, however.11 One example is the risk of 
producing inaccurate output, which can occur in several ways. The large language models 

underlying GAI tools use complex algorithms to create fluent text, yet GAI tools are only as good 

as their data and related infrastructure. If the quality, breadth, and sources of the underlying data 
on which a GAI tool is trained are limited or outdated or reflect biased content, the tool might 

produce unreliable, incomplete, or discriminatory results. In addition, the GAI tools lack the ability 
to understand the meaning of the text they generate or evaluate its context.12 Thus, they may 

combine otherwise accurate information in unexpected ways to yield false or inaccurate results.13 

Some GAI tools are also prone to “hallucinations,” providing ostensibly plausible responses that 
have no basis in fact or reality.14 

 
Because GAI tools are subject to mistakes, lawyers’ uncritical reliance on content created 

by a GAI tool can result in inaccurate legal advice to clients or misleading representations to courts 

and third parties. Therefore, a lawyer’s reliance on, or submission of, a GAI tool’s output—without 

 
8 Pa. Bar Ass’n, Comm. on Legal Ethics & Prof’l Resp. Op. 2020-300, 2020 WL 2544268, at *2–3 (2020). See also 

Cal. State Bar, Standing Comm. on Prof’l Resp. & Conduct Op. 2023-208, 2023 WL 4035467, at *2 (2023) adopting 

a “reasonable efforts standard” and “fact-specific approach” to a lawyer’s duty of technology competence, citing ABA 

Formal Opinion 477R, at 4). 
9 See New York County Lawyers Ass’n Prof’l Ethics Comm. Op. 749 (2017) (emphasizing that “[l]awyers must be 

responsive to technological developments as they become integrated into the practice of law”); Cal. St. Bar, Comm. 

Prof’l Resp. Op. 2015-193, 2015 WL 4152025, at *1 (2015) (discussing the level of competence required for 

lawyers to handle e-discovery issues in litigation).   
10 MODEL RULES R. 1.1 cmt. [8]; see Melinda J. Bentley, The Ethical Implications of Technology in Your Law Practice: 

Understanding the Rules of Professional Conduct Can Prevent Potential Problems , 76 J. MO. BAR 1 (2020) 

(identifying ways for lawyers to acquire technology competence skills).   
11 As further detailed in this opinion, lawyers’ use of GAI raises confidentiality concerns under Model Rule 1.6 due to 

the risk of disclosure of, or unauthorized access to, client information. GAI also poses complex issues relating to 

ownership and potential infringement of intellectual property rights and even potential data security threats.   
12 See, W. Bradley Wendel, The Promise and Limitations of AI in the Practice of Law, 72 OKLA. L. REV. 21, 26 

(2019) (discussing the limitations of AI based on an essential function of lawyers, making normative judgments that 

are impossible for AI). 
13 See, e.g., Karen Weise & Cade Metz, When A.I. Chatbots Hallucinate, N.Y. TIMES (May 1, 2023). 
14 Ivan Moreno, AI Practices Law ‘At the Speed of Machines.’ Is it Worth It?, LAW360 (June 7, 2023); See Varun 

Magesh, Faiz Surani, Matthew Dahl, Mirac Suzgun, Christopher D. Manning, & Daniel E. Ho, Hallucination Free? 

Assessing the Reliability of Leading AI Legal Research Tools, STANFORD UNIVERSITY (June 26, 2024), available at 

https://dho.stanford.edu/wp-content/uploads/Legal_RAG_Hallucinations.pdf (study finding leading legal research 

companies’ GAI systems “hallucinate between 17% and 33% of the time”).  

https://dho.stanford.edu/wp-content/uploads/Legal_RAG_Hallucinations.pdf
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an appropriate degree of independent verification or review of its output—could violate the duty 
to provide competent representation as required by Model Rule 1.1.15 While GAI tools may be 

able to significantly assist lawyers in serving clients, they cannot replace the judgment and 
experience necessary for lawyers to competently advise clients about their legal matters or to craft 

the legal documents or arguments required to carry out representations. 

 
The appropriate amount of independent verification or review required to satisfy Rule 1.1 

will necessarily depend on the GAI tool and the specific task that it performs as part of the lawyer’s 
representation of a client. For example, if a lawyer relies on a GAI tool to review and summarize 

numerous, lengthy contracts, the lawyer would not necessarily have to manually review the entire 

set of documents to verify the results if the lawyer had previously tested the accuracy of the tool 
on a smaller subset of documents by manually reviewing those documents, comparing then to the 

summaries produced by the tool, and finding the summaries accurate. Moreover, a lawyer’s use of 
a GAI tool designed specifically for the practice of law or to perform a discrete legal task, such as 

generating ideas, may require less independent verification or review, particularly where a lawyer’s 

prior experience with the GAI tool provides a reasonable basis for relying on its results. 
 

While GAI may be used as a springboard or foundation for legal work—for example, by 
generating an analysis on which a lawyer bases legal advice, or by generating a draft from which 

a lawyer produces a legal document—lawyers may not abdicate their responsibilities by relying 

solely on a GAI tool to perform tasks that call for the exercise of professional judgment. For 
example, lawyers may not leave it to GAI tools alone to offer legal advice to clients, negotiate 

clients’ claims, or perform other functions that require a lawyer’s personal judgment or 
participation.16 Competent representation presupposes that lawyers will exercise the requisite level 

of skill and judgment regarding all legal work. In short, regardless of the level of review the lawyer 

selects, the lawyer is fully responsible for the work on behalf of the client. 
 

Emerging technologies may provide an output that is of distinctively higher quality than 
current GAI tools produce, or may enable lawyers to perform work markedly faster and more 

economically, eventually becoming ubiquitous in legal practice and establishing conventional 

expectations regarding lawyers’ duty of competence.17 Over time, other new technologies have 
become integrated into conventional legal practice in this manner.18 For example, “a lawyer would 

have difficulty providing competent legal services in today’s environment without knowing how 

 
15 See generally ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 08-451, at 1 (2008) [hereinafter ABA 

Formal Op. 08-451] (concluding that “[a] lawyer may outsource legal or nonlegal support services provided the lawyer 

remains ultimately responsible for rendering competent legal services to the client under Model Rule 1.1”).   
16 See Fla. State Bar Ass’n, Prof’l Ethics Comm. Op. 24-1, supra note 4. 
17 See, e.g., Sharon Bradley, Rule 1.1 Duty of Competency and Internet Research: Benefits and Risks Associated with 

Relevant Technology at 7 (2019), available at https://ssrn.com/abstract=3485055 (“View Model Rule 1.1 as elastic. 

It is expanding as legal technology solutions expand. The ever-changing shape of this rule makes clear that a lawyer 

cannot simply learn technology today and never again update their skills or knowledge.”).  
18 See, e.g., Smith v. Lewis, 530 P.2d 589, 595 (Cal. 1975) (stating that a lawyer is expected “to possess knowledge 

of those plain and elementary principles of law which are commonly known by well-informed attorneys, and to 

discover those additional rules of law which, although not commonly known, may readily be found by standard 

research techniques”) (emphasis added); Hagopian v. Justice Admin. Comm’n, 18 So. 3d 625, 642 (Fla. Dist. Ct. 

App. 2009) (observing that lawyers have “become expected to use computer-assisted legal research to ensure that 

their research is complete and up-to-date, but the costs of this service can be significant”). 

https://ssrn.com/abstract=3485055
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to use email or create an electronic document.”19 Similar claims might be made about other tools 
such as computerized legal research or internet searches.20 As GAI tools continue to develop and 

become more widely available, it is conceivable that lawyers will eventually have to use them to 
competently complete certain tasks for clients.21 But even in the absence of an expectation for 

lawyers to use GAI tools as a matter of course,22 lawyers should become aware of the GAI tools 

relevant to their work so that they can make an informed decision, as a matter of professional 
judgment, whether to avail themselves of these tools or to conduct their work by other means.23 

As previously noted regarding the possibility of outsourcing certain work, “[t]here is no unique 
blueprint for the provision of competent legal services. Different lawyers may perform the same 

tasks through different means, all with the necessary ‘legal knowledge, skill, thoroughness and 

preparation.’”24 Ultimately, any informed decision about whether to employ a GAI tool must 
consider the client’s interests and objectives.25 

 
 

 

 
19 ABA Formal Op. 477R, supra note 6, at 3 (quoting ABA COMMISSION ON ETHICS 20/20 REPORT 105A (Aug. 

2012)). 
20 See, e.g., Bradley, supra note 17, at 3 (“Today no competent lawyer would rely solely upon a typewriter to draft a 

contract, brief, or memo. Typewriters are no longer part of ‘methods and procedures’ used by competent lawyers.”); 

Lawrence Duncan MacLachlan, Gandy Dancers on the Web: How the Internet Has Raised the Bar on Lawyers’ 

Professional Responsibility to Research and Know the Law, 13 GEO. J. LEGAL ETHICS 607, 608 (2000) (“The lawyer 

in the twenty-first century who does not effectively use the Internet for legal research may fall short of the minimal 

standards of professional competence and be potentially liable for malpractice”); Ellie Margolis, Surfin’ Safari—

Why Competent Lawyers Should Research on the Web, 10 YALE J.L. & TECH. 82, 110 (2007) (“While a lawyer’s 

research methods reveal a great deal about the competence of the research, the method of research is ultimately a 

secondary inquiry, only engaged in when the results of that research process is judged inadequate. A lawyer  who 

provides the court with adequate controlling authority is not going to be judged incompetent whether she found that 

authority in print, electronically, or by any other means.”); Michael Thomas Murphy, The Search for Clarity in an 

Attorney’s Duty to Google, 18 LEGAL COMM. & RHETORIC: JALWD 133, 133 (2021) (“This Duty to Google 

contemplates that certain readily available information on the public Internet about a legal matter is so easily 

accessible that it must be discovered, collected, and examined by an attorney, or else that attorney is acting 

unethically, committing malpractice, or both”); Michael Whiteman, The Impact of the Internet and Other Electronic 

Sources on an Attorney’s Duty of Competence Under the Rules of Professional Conduct , 11 ALB. L.J. SCI. & TECH. 

89, 91 (2000) (“Unless it can be shown that the use of electronic sources in legal research has become a standard 

technique, then lawyers who fail to use electronic sources will not be deemed unethical or negligent in his or her 

failure to use such tools.”).   
21 See MODEL RULES R. 1.1 cmt. [5] (stating that “[c]ompetent handling of a particular matter includes . . . [the] use 

of methods and procedures meeting the standards of competent practitioners”); New York County Lawyers Ass’n 

Prof’l Ethics Comm. Op. 749, 2017 WL 11659554, at *3 (2017) (explaining that the duty of competence covers not 

only substantive knowledge in different areas of the law, but also the manner in which lawyers provide legal services 

to clients). 
22 The establishment of such an expectation would likely require an increased acceptance of GAI tools across the 

legal profession, a track record of reliable results from those platforms, the widespread availability of these 

technologies to lawyers from a cost or financial standpoint, and robust client demand for GAI tools as an efficiency 

or cost-cutting measure. 
23 Model Rule 1.5’s prohibition on unreasonable fees, as well as market forces, may influence lawyers to use new 

technology in favor of slower or less efficient methods.   
24 ABA Formal Op. 08-451, supra note 15, at 2. See also id. (“Rule 1.1 does not require that tasks be accomplished 

in any special way. The rule requires only that the lawyer who is responsible to the client satisfies her obligation to 

render legal services competently.”). 
25 MODEL RULES R. 1.2(a). 



Formal Opinion 512                                                                                                                    6 

 

 

 

B. Confidentiality 

 

A lawyer using GAI must be cognizant of the duty under Model Rule 1.6 to keep 
confidential all information relating to the representation of a client, regardless of its source, unless 

the client gives informed consent, disclosure is impliedly authorized to carry out the representation, 

or disclosure is permitted by an exception.26 Model Rules 1.9(c) and 1.18(b) require lawyers to 
extend similar protections to former and prospective clients’ information. Lawyers also must make 

“reasonable efforts to prevent the inadvertent or unauthorized disclosure of, or unauthorized access 
to, information relating to the representation of the client.”27  

 

Generally, the nature and extent of the risk that information relating to a representation may 
be revealed depends on the facts. In considering whether information relating to any representation 

is adequately protected, lawyers must assess the likelihood of disclosure and unauthorized access, 
the sensitivity of the information,28 the difficulty of implementing safeguards, and the extent to 

which safeguards negatively impact the lawyer’s ability to represent the client.29 

 
Before lawyers input information relating to the representation of a client into a GAI tool, 

they must evaluate the risks that the information will be disclosed to or accessed by others outside 
the firm. Lawyers must also evaluate the risk that the information will be disclosed to or accessed 

by others inside the firm who will not adequately protect the information from improper disclosure 

or use30 because, for example, they are unaware of the source of the information and that it 
originated with a client of the firm. Because GAI tools now available differ in their ability to ensure 

that information relating to the representation is protected from impermissible disclosure and 
access, this risk analysis will be fact-driven and depend on the client, the matter, the task, and the 

GAI tool used to perform it.31 

 
Self-learning GAI tools into which lawyers input information relating to the representation, 

by their very nature, raise the risk that information relating to one client’s representation may be 
disclosed improperly,32 even if the tool is used exclusively by lawyers at the same firm.33 This can 

occur when information relating to one client’s representation is input into the tool, then later 

revealed in response to prompts by lawyers working on other matters, who then share that output 
with other clients, file it with the court, or otherwise disclose it. In other words, the self-learning 

 
26 MODEL RULES R. 1.6; MODEL RULES R. 1.6 cmt. [3]. 
27 MODEL RULES R. 1.6(c).  
28 ABA Formal Op. 477R, supra note 6, at 1 (A lawyer “may be required to take special security precautions to 

protect against the inadvertent or unauthorized disclosure of client information when … the nature of the 

information requires a higher degree of security.”). 
29 MODEL RULES R. 1.6, cmt. [18]. 
30 See MODEL RULES R. 1.8(b), which prohibits use of information relating to the representation of a client to the 

disadvantage of the client. 
31 See ABA Formal Op. 477R, supra note 6, at 4 (rejecting specific security measures to protect information relating 

to a client’s representation and advising lawyers to adopt a fact-specific approach to data security). 
32 See generally State Bar of Cal. Standing Comm. on Prof’l Resp. & Conduct, PRACTICAL GUIDANCE FOR THE USE 

OF GENERATIVE ARTIFICIAL INTELLIGENCE IN THE PRACTICE OF LAW (2024), available at 

https://www.calbar.ca.gov/Portals/0/documents/ethics/Generative-AI-Practical-Guidance.pdf; Fla. State Bar Ass’n, 

Prof’l Ethics Comm. Op. 24-1, supra note 4. 
33 See Pa. & Philadelphia Joint Formal Opinion 2024-200, supra note 4, at 10 (noting risk that information relating 

to one representation may be used to inform work on another representation). 
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GAI tool may disclose information relating to the representation to persons outside the firm who 
are using the same GAI tool. Similarly, it may disclose information relating to the representation 

to persons in the firm (1) who either are prohibited from access to said information because of an 
ethical wall or (2) who could inadvertently use the information from one client to help another 

client, not understanding that the lawyer is revealing client confidences. Accordingly, because 

many of today’s self-learning GAI tools are designed so that their output could lead directly or 
indirectly to the disclosure of information relating to the representation of a client, a client’s 

informed consent is required prior to inputting information relating to the representation into such 
a GAI tool.34  

 

When consent is required, it must be informed. For the consent to be informed, the client 
must have the lawyer’s best judgment about why the GAI tool is being used, the extent of and 

specific information about the risk, including particulars about the kinds of client information that 
will be disclosed, the ways in which others might use the information against the client’s interests, 

and a clear explanation of the GAI tool’s benefits to the representation. Part of informed consent 

requires the lawyer to explain the extent of the risk that later users or beneficiaries of the GAI tool 
will have access to information relating to the representation. To obtain informed consent when 

using a GAI tool, merely adding general, boiler-plate provisions to engagement letters purporting 
to authorize the lawyer to use GAI is not sufficient.35 

 

Because of the uncertainty surrounding GAI tools’ ability to protect such information and 
the uncertainty about what happens to information both at input and output, it will be difficult to 

evaluate the risk that information relating to the representation will either be disclosed to or 
accessed by others inside the firm to whom it should not be disclosed as well as others outside 

the firm.36 As a baseline, all lawyers should read and understand the Terms of Use, privacy policy, 

and related contractual terms and policies of any GAI tool they use to learn who has access to the 
information that the lawyer inputs into the tool or consult with a colleague or external expert who 

has read and analyzed those terms and policies.37 Lawyers may need to consult with IT 
professionals or cyber security experts to fully understand these terms and policies as well as the 

manner in which GAI tools utilize information. 

 
Today, there are uses of self-learning GAI tools in connection with a legal representation 

when client informed consent is not required because the lawyer will not be inputting information 
relating to the representation. As an example, if a lawyer is using the tool for idea generation in a 

manner that does not require inputting information relating to the representation, client informed 

consent would not be necessary. 

 
34 This conclusion is based on the risks and capabilities of GAI tools as of the publication of this opinion. As the 

technology develops, the risks may change in ways that would alter our conclusion. See Fla. State Bar Ass’n, Prof’l 

Ethics Comm. Op. 24-1, supra note 4, at 2; W. Va. Lawyer Disciplinary Bd. Op. 24-01 (2024), available at 

http://www.wvodc.org/pdf/AILEO24-01.pdf. 
35 See W. Va. Lawyer Disciplinary Bd. Op. 24-01, supra note 34. 
36 Magesh et al. supra note 14, at 23 (describing some of the GAI tools available to lawyers as “difficult for lawyers 

to assess when it is safe to trust them. Official documentation does not clearly illustrate what they can do for lawyers 

and in which areas lawyers should exercise caution.”)  
37 Stephanie Pacheco, Three Considerations for Attorneys Using Generative AI, BLOOMBERG LAW ANALYSIS (June 

16, 2023, 4:00 pm), https://news.bloomberglaw.com/bloomberg-law-analysis/analysis-three-considerations-for-

attorneys-using-generative-ai?context=search&index=7. 

https://news.bloomberglaw.com/bloomberg-law-analysis/analysis-three-considerations-for-attorneys-using-generative-ai?context=search&index=7
https://news.bloomberglaw.com/bloomberg-law-analysis/analysis-three-considerations-for-attorneys-using-generative-ai?context=search&index=7


Formal Opinion 512                                                                                                                    8 

 

 

 

C. Communication 

 

Where Model Rule 1.6 does not require disclosure and informed consent, the lawyer must 
separately consider whether other Model Rules, particularly Model Rule 1.4, require disclosing 

the use of a GAI tool in the representation. 

 
Model Rule 1.4, which addresses lawyers’ duty to communicate with their clients, builds 

on lawyers’ legal obligations as fiduciaries, which include “the duty of an attorney to advise the 
client promptly whenever he has any information to give which it is important the client should 

receive.”38 Of particular relevance, Model Rule 1.4(a)(2) states that a lawyer shall “reasonably 

consult with the client about the means by which the client’s objectives are to be accomplished.” 
Additionally, Model Rule 1.4(b) obligates lawyers to explain matters “to the extent reasonably 

necessary to permit a client to make an informed decision regarding the representation.” Comment 
[5] to Rule 1.4 explains, “the lawyer should fulfill reasonable client expectations for information 

consistent with the duty to act in the client’s best interests, and the client’s overall requirements as 

to the character of representation.” Considering these underlying principles, questions arise 
regarding whether and when lawyers might be required to disclose their use of GAI tools to clients 

pursuant to Rule 1.4. 
 

The facts of each case will determine whether Model Rule 1.4 requires lawyers to disclose 

their GAI practices to clients or obtain their informed consent to use a particular GAI tool. 
Depending on the circumstances, client disclosure may be unnecessary. 

 
Of course, lawyers must disclose their GAI practices if asked by a client how they 

conducted their work, or whether GAI technologies were employed in doing so, or if the client 

expressly requires disclosure under the terms of the engagement agreement or the client’s outside 
counsel guidelines.39 There are also situations where Model Rule 1.4 requires lawyers to discuss 

their use of GAI tools unprompted by the client.40 For example, as discussed in the previous 
section, clients would need to be informed in advance, and to give informed consent, if the lawyer 

proposes to input information relating to the representation into the GAI tool.41 Lawyers must also 

consult clients when the use of a GAI tool is relevant to the basis or reasonableness of a lawyer’s 
fee.42 

 
Client consultation about the use of a GAI tool is also necessary when its output will 

influence a significant decision in the representation,43 such as when a lawyer relies on GAI 

 
38 Baker v. Humphrey, 101 U.S. 494, 500 (1879). 
39 See, e.g., MODEL RULES R. 1.4(a)(4) (“A lawyer shall . . . promptly comply with reasonable requests for 

information[.]”). 
40 See MODEL RULES R. 1.4(a)(1) (requiring lawyers to “promptly inform the client of any decision or circumstance 

with respect to which the client’s informed consent” is required by the rules of professional conduct). 
41 See section B for a discussion of confidentiality issues under Rule 1.6. 
42 See section F for a discussion of fee issues under Rule 1.5. 
43 Guidance may be found in ethics opinions requiring lawyers to disclose their use of temporary lawyers whose 

involvement is significant or otherwise material to the representation. See, e.g., Va. State Bar Legal Ethics Op. 1850, 

2010 WL 5545407, at *5 (2010) (acknowledging that “[t]here is little purpose to informing a client every time a 

lawyer outsources legal support services that are truly tangential, clerical, or administrative in nature, or even when 

basic legal research or writing is outsourced without any client confidences being revealed”); Cal. State Bar, 

Standing Comm. on Prof’l Resp. & Conduct Op. 2004-165, 2004 WL 3079030, at *2–3 (2004) (opining that a 
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technology to evaluate potential litigation outcomes or jury selection. A client would reasonably 
want to know whether, in providing advice or making important decisions about how to carry out 

the representation, the lawyer is exercising independent judgment or, in the alternative, is deferring 
to the output of a GAI tool. Or there may be situations where a client retains a lawyer based on the 

lawyer’s particular skill and judgment, when the use of a GAI tool, without the client’s knowledge, 

would violate the terms of the engagement agreement or the client’s reasonable expectations 
regarding how the lawyer intends to accomplish the objectives of the representation. 

 
It is not possible to catalogue every situation in which lawyers must inform clients about 

their use of GAI. Again, lawyers should consider whether the specific circumstances warrant client 

consultation about the use of a GAI tool, including the client’s needs and expectations, the scope 
of the representation, and the sensitivity of the information involved. Potentially relevant 

considerations include the GAI tool’s importance to a particular task, the significance of that task 
to the overall representation, how the GAI tool will process the client’s information, and the extent 

to which knowledge of the lawyer’s use of the GAI tool would affect the client’s evaluation of or 

confidence in the lawyer’s work.  
 

Even when Rule 1.6 does not require informed consent and Rule 1.4 does not require a 
disclosure regarding the use of GAI, lawyers may tell clients how they employ GAI tools to assist 

in the delivery of legal services. Explaining this may serve the interest of effective client 

communication. The engagement agreement is a logical place to make such disclosures and to 
identify any client instructions on the use of GAI in the representation.44 

 
D.  Meritorious Claims and Contentions and Candor Toward the Tribunal 

 

Lawyers using GAI in litigation have ethical responsibilities to the courts as well as to 
clients. Model Rules 3.1, 3.3, and 8.4(c) may be implicated by certain uses. Rule 3.1 states, in part, 

that “[a] lawyer shall not bring or defend a proceeding, or assert or controvert and issue therein, 
unless there is a basis in law or fact for doing so that is not frivolous.” Rule 3.3 makes it clear that 

lawyers cannot knowingly make any false statement of law or fact to a tribunal or fail to correct a 

material false statement of law or fact previously made to a tribunal.45 Rule 8.4(c) provides that a 

 
lawyer must disclose the use of a temporary lawyer to a client where the temporary lawyer’s use constitutes a 

“significant development” in the matter and listing relevant considerations); N.Y. State Bar Ass’n, Comm on Prof’l 

Ethics 715, at 7 (1999) (opining that “whether a law firm needs to disclose to the client and obtain client consent for 

the participation of a Contract lawyer depends upon whether client confidences will be disclosed to the lawyer, the 

degree of involvement of the lawyer in the matter, and the significance of the work done by the lawyer”); D.C. Bar 

Op. 284, at 4 (1988) (recommending client disclosure “whenever the proposed use of a temporary lawyer to perform 

work on the client’s matter appears reasonably likely to be material to the representation or to affect the client’s 

reasonable expectations”); Fla. State Bar Ass’n, Comm. on Prof’l Ethics Op. 88-12, 1988 WL 281590, at *2 (1988) 

(stating that disclosure of a temporary lawyer depends “on whether the client would likely consider the information 

material”);. 
44 For a discussion of what client notice and informed consent under Rule 1.6 may require, see section B. 
45 MODEL RULES R. 3.3(a) reads: “A lawyer shall not knowingly: (1) make a false statement of fact or law to a 

tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer; (2) 

fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly 

adverse to the position of the client and not disclosed by opposing counsel; or (3) offer evidence that the lawyer 

knows to be false. If a lawyer, the lawyer’s client, or a witness called by the lawyer, has offered material evidence 

and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if 
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lawyer shall not engage in “conduct involving dishonesty, fraud, deceit or misrepresentation.” 
Even an unintentional misstatement to a court can involve a misrepresentation under Rule 8.4(c). 

Therefore, output from a GAI tool must be carefully reviewed to ensure that the assertions made 
to the court are not false.  

 

Issues that have arisen to date with lawyers’ use of GAI outputs include citations to 
nonexistent opinions, inaccurate analysis of authority, and use of misleading arguments.46  

 
Some courts have responded by requiring lawyers to disclose their use of GAI.47 As a 

matter of competence, as previously discussed, lawyers should review for accuracy all GAI 

outputs. In judicial proceedings, duties to the tribunal likewise require lawyers, before submitting 
materials to a court, to review these outputs, including analysis and citations to authority, and to 

correct errors, including misstatements of law and fact, a failure to include controlling legal 
authority, and misleading arguments. 

 

E.  Supervisory Responsibilities  

 

Model Rules 5.1 and 5.3 address the ethical duties of lawyers charged with managerial and 
supervisory responsibilities and set forth those lawyers’ responsibilities with regard to the firm, 

subordinate lawyers, and nonlawyers. Managerial lawyers must create effective measures to ensure 

that all lawyers in the firm conform to the rules of professional conduct,48 and supervisory lawyers 
must supervise subordinate lawyers and nonlawyer assistants to ensure that subordinate lawyers 

and nonlawyer assistants conform to the rules.49 These responsibilities have implications for the 
use of GAI tools by lawyers and nonlawyers.  

 

Managerial lawyers must establish clear policies regarding the law firm’s permissible use 
of GAI, and supervisory lawyers must make reasonable efforts to ensure that the firm’s lawyers 

and nonlawyers comply with their professional obligations when using GAI tools.50 Supervisory 
obligations also include ensuring that subordinate lawyers and nonlawyers are trained,51 including 

in the ethical and practical use of the GAI tools relevant to their work as well as on risks associated 

with relevant GAI use.52 Training could include the basics of GAI technology, the capabilities and 
limitations of the tools, ethical issues in use of GAI and best practices for secure data handling, 

privacy, and confidentiality. 
 

 
necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant 

in a criminal matter, that the lawyer reasonably believes is false.” 
46 See DC Bar Op. 388 (2024). 
47 Lawyers should consult with the applicable court’s local rules to ensure that they comply with those rules with 

respect to AI use. As noted in footnote 4, no one opinion could address every ethics issue presented when a lawyer 

uses GAI. For example, depending on the facts, issues relating to Model Rule 3.4(c) could be presented. 
48 See MODEL RULES R. 1.0(c) for the definition of firm. 
49 ABA Formal Op. 08-451, supra note 15. 
50 MODEL RULES R. 5.1. 
51 See ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 467 (2014). 
52 See generally, MODEL RULES R. 1.1, cmt. [8]. One training suggestion is that all materials produced by GAI tools 

be marked as such when stored in any client or firm file so future users understand potential fallibility of the work. 
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Lawyers have additional supervisory obligations insofar as they rely on others outside the 
law firm to employ GAI tools in connection with the legal representation. Model Rule 5.3(b) 

imposes a duty on lawyers with direct supervisory authority over a nonlawyer to make “reasonable 
efforts to ensure that” the nonlawyer’s conduct conforms with the professional obligations of the 

lawyer. Earlier opinions recognize that when outsourcing legal and nonlegal services to third-party 

providers, lawyers must ensure, for example, that the third party will do the work capably and 
protect the confidentiality of information relating to the representation.53 These opinions note the 

importance of: reference checks and vendor credentials; understanding vendor’s security policies 
and protocols; familiarity with vendor’s hiring practices; using confidentiality agreements; 

understanding the vendor’s conflicts check system to screen for adversity among firm clients; and 

the availability and accessibility of a legal forum for legal relief for violations of the vendor 
agreement. These concepts also apply to GAI providers and tools. 

 
Earlier opinions regarding technological innovations and other innovations in legal 

practice are instructive when considering a lawyer’s use of a GAI tool that requires the disclosure 

and storage of information relating to the representation.54 In particular, opinions developed to 
address cloud computing and outsourcing of legal and nonlegal services suggest that lawyers 

should:  
 

• ensure that the [GAI tool] is configured to preserve the confidentiality and security of 

information, that the obligation is enforceable, and that the lawyer will be notified in 

the event of a breach or service of process regarding production of client 

information;55  

• investigate the [GAI tool’s] reliability, security measures, and policies, including 

limitations on the [the tool’s] liability;56  

• determine whether the [GAI tool] retains information submitted by the lawyer before 

and after the discontinuation of services or asserts proprietary rights to the 

information;57 and 

• understand the risk that [GAI tool servers] are subject to their own failures and may 
be an attractive target of cyber-attacks.58 

 

F.  Fees 

 

Model Rule 1.5, which governs lawyers’ fees and expenses, applies to representations in 
which a lawyer charges the client for the use of GAI. Rule 1.5(a) requires a lawyer’s fees and 

expenses to be reasonable and includes a non-exclusive list of criteria for evaluating whether a fee 

 
53 ABA Formal Op. 08-451, supra note 15; ABA Formal. Op. 477R, supra note 6. 
54 See ABA Formal Op. 08-451, supra note 15. 
55 Fla. Bar Advisory Op. 12-3 (2013). 
56 Id. citing Iowa State Bar Ass’n Comm. on Ethics & Practice Guidelines Op. 11-01 (2011) [hereinafter Iowa Ethics 

Opinion 11-01]. 
57 Fla. Bar Advisory Op. 24-1, supra note 4; Fla. Bar Advisory Op. 12-3, supra note 55; Iowa Ethics Opinion 11-01, 

supra note 56.  
58 Fla. Bar Advisory Op. 12-3, supra note 55; See generally Melissa Heikkila, Three Ways AI Chatbots are a 

Security Disaster, MIT TECHNOLOGY REVIEW (Apr. 3, 2023), 

www.technologyreview.com/2023/04/03/1070893/three-ways-ai-chatbots-are-a-security-disaster/.  

http://www.technologyreview.com/2023/04/03/1070893/three-ways-ai-chatbots-are-a-security-disaster/
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or expense is reasonable.59 Rule 1.5(b) requires a lawyer to communicate to a client the basis on 
which the lawyer will charge for fees and expenses unless the client is a regularly represented 

client and the terms are not changing. The required information must be communicated before or 
within a reasonable time of commencing the representation, preferably in writing. Therefore, 

before charging the client for the use of the GAI tools or services, the lawyer must explain the 

basis for the charge, preferably in writing. 
 

GAI tools may provide lawyers with a faster and more efficient way to render legal services 
to their clients, but lawyers who bill clients an hourly rate for time spent on a matter must bill for 

their actual time. ABA Formal Ethics Opinion 93-379 explained, “the lawyer who has agreed to 

bill on the basis of hours expended does not fulfill her ethical duty if she bills the client for more 
time than she has actually expended on the client’s behalf.”60 If a lawyer uses a GAI tool to draft 

a pleading and expends 15 minutes to input the relevant information into the GAI program, the 
lawyer may charge for the 15 minutes as well as for the time the lawyer expends to review the 

resulting draft for accuracy and completeness. As further explained in Opinion 93-379, “If a lawyer 

has agreed to charge the client on [an hourly] basis and it turns out that the lawyer is particularly 
efficient in accomplishing a given result, it nonetheless will not be permissible to charge the client 

for more hours than were actually expended on the matter,”61 because “[t]he client should only be 
charged a reasonable fee for the legal services performed.”62 The “goal should be solely to 

compensate the lawyer fully for time reasonably expended, an approach that if followed will not 

take advantage of the client.”63  
 

The factors set forth in Rule 1.5(a) also apply when evaluating the reasonableness of 
charges for GAI tools when the lawyer and client agree on a flat or contingent fee.64 For example, 

if using a GAI tool enables a lawyer to complete tasks much more quickly than without the tool, 

it may be unreasonable under Rule 1.5 for the lawyer to charge the same flat fee when using the 
GAI tool as when not using it. “A fee charged for which little or no work was performed is an 

unreasonable fee.”65  
 

The principles set forth in ABA Formal Opinion 93-379 also apply when a lawyer charges 

GAI work as an expense. Rule 1.5(a) requires that disbursements, out-of-pocket expenses, or 
additional charges be reasonable. Formal Opinion 93-379 explained that a lawyer may charge the 

 
59 The listed considerations are (1) the time and labor required, the novelty and difficulty of the questions involved, 

and the skill requisite to perform the legal service properly; (2) the likelihood, if apparent to the client, that the 

acceptance of the particular employment will preclude other employment by the lawyer; (3) the fee customarily 

charged in the locality for similar legal services; (4) the amount involved and the results obtained; (5) the time 

limitations imposed by the client or by the circumstances; (6) the nature and length of the professional relationship 

with the client; (7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and (8) 

whether the fee is fixed or contingent. 
60 ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 93-379, at 6 (1993) [hereinafter ABA Formal Op. 93-

379]. 
61 Id. 
62 Id. at 5. 
63 Id. 
64 See, e.g., Williams Cos. v. Energy Transfer LP, 2022 Del. Ch. LEXIS 207, 2022 WL 3650176 (Del. Ch. Aug. 25, 

2022) (applying same principles to contingency fee). 
65 Att’y Grievance Comm’n v. Monfried, 794 A.2d 92, 103 (Md. 2002) (finding that a lawyer violated Rule 1.5 by 

charging a flat fee of $1,000 for which the lawyer did little or no work). 

https://plus.lexis.com/document?pdmfid=1530671&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A667N-1H71-JN6B-S4KC-00000-00&pdcontentcomponentid=5077&ecomp=57ttk&earg=pdsf&prid=a31db203-d4e6-48b2-98a3-dfd5f0834b35&crid=8faa6184-aecb-49e0-8692-c99cfd32b31b
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client for disbursements incurred in providing legal services to the client. For example, a lawyer 
typically may bill to the client the actual cost incurred in paying a court reporter to transcribe a 

deposition or the actual cost to travel to an out-of-town hearing.66 Absent contrary disclosure to 
the client, the lawyer should not add a surcharge to the actual cost of such expenses and should 

pass along to the client any discounts the lawyer receives from a third-party provider.67 At the same 

time, lawyers may not bill clients for general office overhead expenses including the routine costs 
of “maintaining a library, securing malpractice insurance, renting of office space, purchasing 

utilities, and the like.”68 Formal Opinion 93-379 noted, “[i]n the absence of disclosure to a client 
in advance of the engagement to the contrary,” such overhead should be “subsumed within” the 

lawyer’s charges for professional services.69  

 
In applying the principles set out in ABA Formal Ethics Opinion 93-379 to a lawyer’s use 

of a GAI tool, lawyers should analyze the characteristics and uses of each GAI tool, because the 
types, uses, and cost of GAI tools and services vary significantly. To the extent a particular tool or 

service functions similarly to equipping and maintaining a legal practice, a lawyer should consider 

its cost to be overhead and not charge the client for its cost absent a contrary disclosure to the client 
in advance. For example, when a lawyer uses a GAI tool embedded in or added to the lawyer’s 

word processing software to check grammar in documents the lawyer drafts, the cost of the tool 
should be considered to be overhead. In contrast, when a lawyer uses a third-party provider’s GAI 

service to review thousands of voluminous contracts for a particular client and the provider charges 

the lawyer for using the tool on a per-use basis, it would ordinarily be reasonable for the lawyer to 
bill the client as an expense for the actual out-of-pocket expense incurred for using that tool. 

 
As acknowledged in ABA Formal Opinion 93-379, perhaps the most difficult issue is 

determining how to charge clients for providing in-house services that are not required to be 

included in general office overhead and for which the lawyer seeks reimbursement. The opinion 
concluded that lawyers may pass on reasonable charges for “photocopying, computer research, . . 

. and similar items” rather than absorbing these expenses as part of the lawyers’ overhead as many 
lawyers would do.70 For example, a lawyer may agree with the client in advance on the specific 

rate for photocopying, such as $0.15 per page. Absent an advance agreement, the lawyer “is 

obliged to charge the client no more than the direct cost associated with the service (i.e., the actual 
cost of making a copy on the photocopy machine) plus a reasonable allocation of overhead 

expenses directly associated with the provision of the service (e.g., the salary of the photocopy 
machine operator).”71  

 
66 ABA Formal Op. 93-379 at 7. 
67 Id. at 8. 
68 Id. at 7. 
69 Id. 
70 Id. at 8. 
71 Id. Opinion 93-379 also explained, “It is not appropriate for the Committee, in addressing ethical standards, to opine 

on the various accounting issues as to how one calculates direct cost and what may or may not be included in allocated 

overhead. These are questions which properly should be reserved for our colleagues in the accounting profession. 

Rather, it is the responsibility of the Committee to explain the principles it draws from the mandate of Model Rule 

1.5’s injunction that fees be reasonable. Any reasonable calculation of direct costs as well as any reasonable allocation 

of related overhead should pass ethical muster. On the other hand, in the absence of an agreement to the contrary, it is 

impermissible for a lawyer to create an additional source of profit for the law firm beyond that which is contained in 

the provision of professional services themselves. The lawyer’s stock in trade is the sale of legal services, not 

photocopy paper, tuna fish sandwiches, computer time or messenger services.” Id. 
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These same principles apply when a lawyer uses a proprietary, in-house GAI tool in 
rendering legal services to a client. A firm may have made a substantial investment in developing 

a GAI tool that is relatively unique and that enables the firm to perform certain work more quickly 
or effectively. The firm may agree in advance with the client about the specific rates to be charged 

for using a GAI tool, just as it would agree in advance on its legal fees. But not all in-house GAI 

tools are likely to be so special or costly to develop, and the firm may opt not to seek the client’s 
agreement on expenses for using the technology. Absent an agreement, the firm may charge the 

client no more than the direct cost associated with the tool (if any) plus a reasonable allocation of 
expenses directly associated with providing the GAI tool, while providing appropriate disclosures 

to the client consistent with Formal Opinion 93-379. The lawyer must ensure that the amount 

charged is not duplicative of other charges to this or other clients.  
 

Finally, on the issue of reasonable fees, in addition to the time lawyers spend using various 
GAI tools and services, lawyers also will expend time to gain knowledge about those tools and 

services. Rule 1.1 recognizes that “[c]ompetent representation requires the legal knowledge, skill, 

thoroughness and preparation reasonably necessary for the representation.” Comment [8] explains 
that “[t]o maintain the requisite knowledge and skill [to be competent], a lawyer should keep 

abreast of changes in the law and its practice, including the benefits and risks associated with 
relevant technology, engaging in continuing study and education and comply with all continuing 

legal education requirements to which the lawyer is subject.”72 Lawyers must remember that they 

may not charge clients for time necessitated by their own inexperience.73 Therefore, a lawyer may 
not charge a client to learn about how to use a GAI tool or service that the lawyer will regularly 

use for clients because lawyers must maintain competence in the tools they use, including but not 
limited to GAI technology. However, if a client explicitly requests that a specific GAI tool be used 

in furtherance of the matter and the lawyer is not knowledgeable in using that tool, it may be 

appropriate for the lawyer to bill the client to gain the knowledge to use the tool effectively. Before 
billing the client, the lawyer and the client should agree upon any new billing practices or billing 

terms relating to the GAI tool and, preferably, memorialize the new agreement.  
 

III.  Conclusion 

 
Lawyers using GAI tools have a duty of competence, including maintaining relevant 

technological competence, which requires an understanding of the evolving nature of GAI. In 

 
72 MODEL RULES R. 1.1, cmt. [8] (emphasis added); see also ABA Comm. on Ethics & Prof’l Responsibility, Formal 

Op. 498 (2021). 
73 Heavener v. Meyers, 158 F. Supp. 2d 1278 (E.D. Okla. 2001) (five hundred hours for straightforward Fourth 

Amendment excessive-force claim and nineteen hours for research on Eleventh Amendment defense indicated 

excessive billing due to counsel’s inexperience); In re Poseidon Pools of Am., Inc., 180 B.R. 718 (Bankr. E.D.N.Y. 

1995) (denying compensation for various document revisions; “we note that given the numerous times throughout 

the Final Application that Applicant requests fees for revising various documents, Applicant fails to negate the 

obvious possibility that such a plethora of revisions was necessitated by a level of competency less than that 

reflected by the Applicant’s billing rates”); Att’y Grievance Comm’n v. Manger, 913 A.2d 1 (Md. 2006) (“While it 

may be appropriate to charge a client for case-specific research or familiarization with a unique issue involved in a 

case, general education or background research should not be charged to the client.”); In re Hellerud, 714 N.W.2d 38 

(N.D. 2006) (reduction in hours, fee refund of $5,651.24, and reprimand for lawyer unfamiliar with North Dakota 

probate work who charged too many hours at too high a rate for simple administration of cash estate; “it is 

counterintuitive to charge a higher hourly rate for knowing less about North Dakota law”). 
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using GAI tools, lawyers also have other relevant ethical duties, such as those relating to 
confidentiality, communication with a client, meritorious claims and contentions, candor toward 

the tribunal, supervisory responsibilities regarding others in the law office using the technology 
and those outside the law office providing GAI services, and charging reasonable fees. With the 

ever-evolving use of technology by lawyers and courts, lawyers must be vigilant in complying 

with the Rules of Professional Conduct to ensure that lawyers are adhering to their ethical 
responsibilities and that clients are protected.   
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Fact Sheet: Eliminating Barriers for Federal Artificial Intelligence Use and Procurement 

SUPPORTING AND EMBRACING AMERICAN INNOVATION: Under President 
Trump’s leadership, America is well-positioned to maintain its global dominance in artificial 
intelligence (AI) innovation. Today, the White House Office of Management and Budget, in 
coordination with the Assistant to the President for Science and Technology, issued two revised 
policies to facilitate responsible AI adoption to improve public services. These policies 
fundamentally shift perspectives and direction from the prior Administration, focusing now on 
utilizing emerging technologies to modernize the Federal Government. 

• The Executive Branch is shifting to a forward-leaning, pro-innovation and pro-
competition mindset rather than pursuing the risk-averse approach of the previous 
administration. 

• The Federal Government will no longer impose unnecessary bureaucratic restrictions on 
the use of innovative American AI in the Executive Branch. 

• By embracing AI adoption, agencies will be more agile, cost-effective, and efficient. 
• This shift will deliver improvements to the lives of the American public while enhancing 

America’s global dominance in AI innovation. 

PROMOTING RAPID AND RESPONSIBLE AI ADOPTION: M-25-21 gives agencies the 
tools necessary to embrace AI innovation, while maintaining strong protections for Americans’ 
privacy, civil rights, and civil liberties.  

• Agencies will empower AI leaders to remove barriers to AI innovation. 
o Agency Chief AI Officer roles are redefined to serve as change agents and AI 

advocates, rather than overseeing layers of bureaucracy. 
o Chief AI Officers are tasked with promoting agency-wide AI innovation and 

adoption for lower risk AI, mitigating risks for higher-impact AI, and advising on 
agency AI investments and spending. 

• Agencies will produce an AI adoption maturity assessment to better track progress and 
needs. 

• Policies introduce a single “high-impact AI” category to track AI use cases that require 
heightened due diligence because of potential impacts on the rights or safety of the 
American people. 

• Accountability for AI will mirror the existing process for using government IT, instead of 
creating new layers of approvals. 

• Use of American AI will be maximized when seeking new AI solutions. 

DRIVING EFFECTIVE AND EFFICIENT AI ACQUISITION: M-25-22 provides agencies 
with concise, effective guidance on how to acquire best-in-class AI quickly, competitively, and 
responsibly.  

• Agencies must support a competitive American AI marketplace, maximizing the use of 
American AI systems and services in support of American AI leadership, human 
flourishing, economic competitiveness, and national security. 



  
 

   
  

  
   

   
 

 
    

  
  

 
  

  
  

 
   

 
   

 
 

 
 

 
 

 
 

• This policy recognizes the importance of competition, communicating clear and specific 
requirements that avoid vendor lock-in. 

• The new approach removes burdensome agency reporting requirements and optimizes the 
acquisition process, while continuing to protect privacy and ensure lawful use of 
government data. 

• Agencies will use performance-based techniques to best harness the rapidly developing 
AI marketplace and create an online shared repository of resources and tools to assist 
with AI procurement. 

AI WORKING FOR AMERICANS: Federal agencies are maximizing the benefits of AI to 
promote human flourishing, economic competitiveness, and national security. Illustrative 
examples include the following: 

• The Department of Veterans Affairs (VA) optimizes patient care through AI tools that help 
identify and standardize Veterans’ care. 

o The VA uses AI to support the identification and analysis of pulmonary nodules 
during lung cancer screening exams. The AI functionality improves detection of these 
nodules, assisting clinicians with life-saving diagnoses. 

• The Department of Justice (DOJ) improves public safety by leveraging AI to protect the 
American public. 

o The DOJ is using AI to better understand the global drug market and the impact of 
illicit drugs on communities and individuals, in order to further drug trafficking 
investigations and protect the American public. 

• The National Aeronautics Space Administration (NASA) expands humanity’s ability to 
safely traverse Mars by using AI. 

o NASA is using AI on the Mars2020 Rover to help it navigate with limited direction 
from Earth, optimizing scientific discovery from the rover’s sensors and assuring it 
safely traverses the planet’s hazardous terrain. 
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Automated Employment Decision Tools: 
Frequently Asked Questions  
 
The NYC Department of Consumer and Worker Protection (DCWP) enforces Local Law 144 of 2021 
which regulates automated employment decision tools. These FAQ provide general information and 
guidance. Sections include: 
 

I. Overview of the Law 
II. General Bias Audit Requirements 

III. Data Requirements 
IV. Independent Auditors 
V. Responsibility for Bias Audits 
VI. Notice Requirements 

VII. Complaints 

 
I. Overview of the Law 
 
1. What is Local Law 144 of 2021? 
The Law prohibits employers and employment agencies from using an automated employment decision 
tool (AEDT) in New York City unless they ensure a bias audit was done and provide required notices. 
 
The Law was enacted in 2021. It took effect on January 1, 2023. Enforcement begins on July 5, 2023. 
 
2. What is an AEDT? 
An AEDT is a computer-based tool that:  
 

• Uses machine learning, statistical modeling, data analytics, or artificial intelligence. AND 

• Helps employers and employment agencies make employment decisions. AND 

• Substantially assists or replaces discretionary decision-making. 
 
3. How can you tell if a tool uses machine learning, statistical modeling, data analytics, or 

artificial intelligence?  
Machine learning, statistical modeling, data analytics, or artificial intelligence are mathematical, 
computer-based techniques used to: 
 

• Generate a prediction or a classification. AND 

• Identify the inputs, the relative importance of the identified inputs, and any other parameters to 
improve the accuracy of the generated prediction or classification. 

 
A prediction includes but is not limited to an assessment of a candidate’s fit for the job or likelihood of 
success. 
 
A classification is an assignment of an observation to a group, such as categorizations based on skill 
sets or aptitude. 
 
See The Rules of the City of New York1 for additional guidance.  

 
1 Visit https://codelibrary.amlegal.com/codes/newyorkcity/latest/NYCrules/0-0-0-138393 
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4. What are the Law’s requirements and how do they apply to an AEDT used “in the city”? 
 
The Law applies only to employers and employment agencies that use an AEDT “in the city.” This 
means: 
 

• The job location is an office in NYC, at least part time. OR  

• The job is fully remote but the location associated with it is an office in NYC. OR 

• The location of the employment agency using the AEDT is NYC or, if the location of the 
employment agency is outside NYC, one of the bullets above is true. 

 
If the Law applies: 
 

• A bias audit of the AEDT must be completed before its use. AND 

• Job candidates who are New York City residents must receive notice that the employer or 
employment agency uses an AEDT.  

 
5. Is an “employment decision” just the final hiring or promotion decision? 
No. The Law defines employment decision more broadly to include screening.  
 
If employers or employment agencies use an AEDT to substantially help them assess or screen 
candidates at any point in the hiring or promotion process, they must comply with the Law’s requirements 
before using an AEDT. 
 
6. Do the Law’s requirements apply if an employer or employment agency uses an AEDT to scan 

a resume bank, conduct outreach to potential candidates, or invite applications?  
No. The requirements apply to AEDT use to assess candidates for hiring or promotion only. A candidate 
for employment is a person who has applied for a specific position by submitting the necessary 
information or items in the format required by the employer or employment agency.  
 
If AEDT use is to assess someone who is not an employee being considered for promotion and who has 
not applied for a specific position for employment, the bias audit and notice requirements do not apply. 

 
II. General Bias Audit Requirements 
 
1. What is a bias audit? 
A bias audit is an impartial evaluation by an independent auditor. 
 
At a minimum, an independent auditor’s evaluation must include calculations of selection or scoring rates 
and the impact ratio across sex categories, race/ethnicity categories, and intersectional categories.   
 
See The Rules of the City of New York2 for examples of what must be in a bias audit. 

 
2. Do employers and employment agencies have to stop using an AEDT if the results of a bias 

audit seem to indicate a disparate impact? 
The Law requires employers and employment agencies to do a bias audit; however, the Law does not 
require any specific actions based on the results of a bias audit.  
 
Important: Federal, state, and New York City laws prohibit discrimination. Employers and employment 
agencies must comply with all relevant Anti-Discrimination laws and rules to determine any necessary 
actions based on the results of a bias audit.  
 
Visit nyc.gov/humanrights for more information about the NYC Human Rights Law.  

 

 
2 Visit https://codelibrary.amlegal.com/codes/newyorkcity/latest/NYCrules/0-0-0-138530  
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3. Do employers and employment agencies have to publicly share the results of a bias audit? 
Yes. Employers and employment agencies must publish: 
 

• A summary of the results of the most recent bias audit. AND  

• The distribution date of the AEDT.  
 
Distribution date is the date employers and employment agencies began using the AEDT. 
 
They can: 
 

• Post this information on the employment section of their website. AND/OR  

• Provide an active hyperlink to a website with this information.  
 
The summary of results must include: 
 

• The date of the most recent bias audit of the AEDT. AND  

• The source and explanation of the data used to conduct the bias audit. AND 

• The number of individuals the AEDT assessed that fall within an unknown category. AND 

• The number of applicants or candidates, the selection or scoring rates, as applicable, and the 
impact ratios for all categories. 

  
4. How often must employers and employment agencies perform a bias audit? 
Every year. Employers and employment agencies can only rely on a bias audit for one year from the date 
it was conducted. To be able to use an AEDT, they must ensure the AEDT has had a bias audit within the 
past year.  

 
III. Data Requirements 
 
1. What data should employers and employment agencies use to conduct a bias audit? 
Historical data of the AEDT must be used to conduct a bias audit. “Historical data” is the data collected 
during an employer’s or employment agency’s use of an AEDT to assess candidates for employment or 
employees for promotion. 
 
There are exceptions for test data. See the FAQ that follow. 
 
2. Can a bias audit use historical data from another employer’s or employment agency’s use of 

the same AEDT? 
Yes. A bias audit can use the historical data of multiple employers or employment agencies that use the 
same AEDT; however, employers and employment agencies can only rely on it if:  
 

• They provided historical data from their use of the AEDT to the independent auditor conducting 
the bias audit. OR  

• It is the first time they are using the AEDT.  
 
3. Can employers and employment agencies limit the historical data—for example, time 

periods—used for a bias audit? 
The Law has no specific requirement about the historical data used for a bias audit. However, the 
summary of the results of a bias audit must include the source and explanation of the data used to 
conduct the bias audit. If the historical data was limited in any way, including to a specific region or time 
period, the audit should explain why.  
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4. Can companies that hire for different positions rely on a bias audit based on the historical 
data of multiple employers or employment agencies?  

Yes. However, companies can only rely on it if: 
 

• They provided historical data from their use of the AEDT to the independent auditor conducting 
the bias audit. OR 

• It is the first time they are using the AEDT. 
 
There is no additional requirement that the companies providing historical data used the AEDT to hire or 
promote for the same type of position.  
 
5. What should employers and employment agencies do if they do not collect demographic data 

from applicants or if they have minimal historical data from their use of an AEDT?  
If there is insufficient historical data available to conduct a statistically significant bias audit, test data can 
be used to conduct a bias audit.   
 
See The Rules of the City of New York3 for specific examples of data use.  
 
6. Can employers and employment agencies impute4 demographic information to applicants or 

use algorithmic software to infer it? 
No. Imputed or inferred data cannot be used to conduct a bias audit. 
 
Historical data must be used to conduct a bias audit. Historical data is data collected during an 
employer’s or employment agency’s use of an AEDT to assess candidates for employment or employees 
for promotion. 
 
If there is insufficient historical data available to conduct a statistically significant bias audit, the following 
can be used to conduct a bias audit: 
 

• Historical data of other employers or employment agencies. OR  

• Test data. 
 
7. What is a “statistically significant bias audit”?    
DCWP has not set a specific requirement for statistical significance. If an independent auditor determines 
there is insufficient historical data to conduct a statistically significant bias audit, test data may be used to 
conduct the bias audit. The summary of results of the bias audit must explain why test data was used 
and include the source and description of the data.  
 
8. What are the requirements for test data?  
To allow for flexibility and development of best practices in this rapidly developing field, DCWP has not 
set requirements for test data. However, the summary of results of the bias audit must include the source 
and explanation of the data used to conduct the bias audit. In addition, if the bias audit used test data, 
the summary should explain how the data was sourced or developed.  
 
9. When can the calculations in a bias audit exclude a sex, race/ethnicity, or intersectional 

category?    
If a category represents less than 2% of the data used for the bias audit, it can be excluded from the 
required calculations. However, the calculations must include all other categories.  
 
Note: The requirements for the bias audit are minimum requirements. An independent auditor can 
provide further explanation of the data or calculations.  

 

 
3 Visit https://codelibrary.amlegal.com/codes/newyorkcity/latest/NYCrules/0-0-0-138529 
4 In statistics, imputation is the process of replacing missing data with substituted values.  
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IV. Independent Auditors 
 
1. Does DCWP have a list of approved independent auditors? 
No. The Law does not require independent auditors to be approved by DCWP. 
 
2. Who can be an independent auditor? 
An independent auditor is someone who exercises objective and impartial judgment in the performance 
of a bias audit.   
 
Auditors are NOT independent if they:  
 

• Work for the employer or employment agency that will use the AEDT or the vendor that 
developed or distributes the AEDT. OR 

• Were involved in using, developing, or distributing the AEDT regardless of where they work 
currently. OR 

• Have a direct financial interest or a material indirect financial interest in the employer or 
employment agency that will use the AEDT or the vendor that developed or distributed the AEDT.  

 
V. Responsibility for Bias Audits 
 
1. Who is responsible for complying with the Law's bias audit requirement? 
Employers and employment agencies are responsible for ensuring they do not use an AEDT unless a 
bias audit was done.  
 
The vendor that created the AEDT is not responsible for a bias audit of the tool. 
 
2. Can a vendor do a bias audit of its own tool?  
Yes. A vendor can have an independent auditor do a bias audit of its tool. The Law does not prohibit a 
vendor from having a bias audit done or coordinating the collection of data to use to conduct a bias audit. 
 
Important: Employers and employment agencies are ultimately responsible for ensuring a bias audit was 
done before using an AEDT.  

 
VI. Notice Requirements 
 
1. How must employers and employment agencies provide notice of AEDT use? 
Employers and employment agencies must notify employees and job candidates who are residents of 
New York City that they are using an AEDT and the job qualifications or characteristics the AEDT will 
assess. Employers and employment agencies must:  
 

• Include in the notice instructions to request a reasonable accommodation under other laws. AND 

• Provide the notice 10 business days before using an AEDT. AND 

• Provide the notice in a job posting or by mail or email. Note: 
o For job applicants: As an alternative, employers and employment agencies can provide notice 

on the employment section of their website. Notice on a website does not have to be position-
specific. 

o For candidates for promotion: As an alternative, employers and employment agencies can 
include notice in a written policy or procedure. Notice provided in this way does not have to be 
position-specific. 

 
2. If employers and employment agencies provide notice on their website, when can they start 

using an AEDT to assess applicants for a position? 
Employers and employment agencies can begin using an AEDT 10 business days after posting notice on 
their website regardless of when a specific job posted. 
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VII. Complaints 
 
1. How can someone make a complaint about violations of the Law? 
To submit a complaint, contact 311 or visit the DCWP website at nyc.gov/dcwp. 
 
Complaints should include all of the following: 
 

• Details of the job posting or position  

• Name and type of AEDT 

• Notice provided, if any  

• Explanation of suspected violation (for example, AEDT used without notice) 
 
2. How will DCWP handle discrimination complaints involving AEDT use? 
DCWP enforces the Law’s prohibition on AEDT use without a bias audit and required notices. 
 
Claims of discrimination involving AEDT use should go to the NYC Commission on Human Rights 
(Commission) which enforces the NYC Human Rights Law. 
 
DCWP will refer any claims of discrimination to the Commission. 
 
 
 



LOCAL LAWS 

OF 

THE CITY OF NEW YORK 

FOR THE YEAR 2021 
 

______________________ 
 

No. 144 
______________________ 

 

Introduced by Council Members Cumbo, Ampry-Samuel, Rosenthal, Cornegy, Kallos, Adams, 

Louis, Chin, Cabrera, Rose, Gibson, Brannan, Rivera, Levine, Ayala, Miller, Levin and 

Barron.  Passed under a Message of Necessity from the Mayor. 

 

A LOCAL LAW 
 

To amend the administrative code of the city of New York, in relation to automated 

employment decision tools 

 

Be it enacted by the Council as follows: 

Section 1. Chapter 5 of title 20 of the administrative code of the city of New York is amended 

by adding a new subchapter 25 to read as follows: 

Subchapter 25 

Automated Employment Decision Tools 

§ 20-870 Definitions. For the purposes of this subchapter, the following terms have the 

following meanings: 

Automated employment decision tool. The term “automated employment decision tool” means 

any computational process, derived from machine learning, statistical modeling, data analytics, 

or artificial intelligence, that issues simplified output, including a score, classification, or 

recommendation, that is used to substantially assist or replace discretionary decision making for 

making employment decisions that impact natural persons. The term “automated employment 

decision tool” does not include a tool that does not automate, support, substantially assist or 

replace discretionary decision-making processes and that does not materially impact natural 
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persons, including, but not limited to, a junk email filter, firewall, antivirus software, calculator, 

spreadsheet, database, data set, or other compilation of data. 

Bias audit. The term “bias audit” means an impartial evaluation by an independent auditor. 

Such bias audit shall include but not be limited to the testing of an automated employment decision 

tool to assess the tool’s disparate impact on persons of any component 1 category required to be 

reported by employers pursuant to subsection (c) of section 2000e-8 of title 42 of the United States 

code as specified in part 1602.7 of title 29 of the code of federal regulations. 

Employment decision. The term “employment decision” means to screen candidates for 

employment or employees for promotion within the city. 

§ 20-871 Requirements for automated employment decision tools. a. In the city, it shall be 

unlawful for an employer or an employment agency to use an automated employment decision tool 

to screen a candidate or employee for an employment decision unless: 

1. Such tool has been the subject of a bias audit conducted no more than one year prior to the 

use of such tool; and 

2. A summary of the results of the most recent bias audit of such tool as well as the distribution 

date of the tool to which such audit applies has been made publicly available on the website of the 

employer or employment agency prior to the use of such tool. 

b. Notices required. In the city, any employer or employment agency that uses an automated 

employment decision tool to screen an employee or a candidate who has applied for a position for 

an employment decision shall notify each such employee or candidate who resides in the city of the 

following: 
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1. That an automated employment decision tool will be used in connection with the assessment 

or evaluation of such employee or candidate that resides in the city. Such notice shall be made no 

less than ten business days before such use and allow a candidate to request an alternative 

selection process or accommodation; 

2. The job qualifications and characteristics that such automated employment decision tool 

will use in the assessment of such candidate or employee. Such notice shall be made no less than 

10 business days before such use; and 

3. If not disclosed on the employer or employment agency’s website, information about the 

type of data collected for the automated employment decision tool, the source of such data and the 

employer or employment agency’s data retention policy shall be available upon written request by 

a candidate or employee.  Such information shall be provided within 30 days of the written 

request. Information pursuant to this section shall not be disclosed where such disclosure would 

violate local, state, or federal law, or interfere with a law enforcement investigation.  

§ 20-872 Penalties. a. Any person that violates any provision of this subchapter or any rule 

promulgated pursuant to this subchapter is liable for a civil penalty of not more than $500 for a 

first violation and each additional violation occurring on the same day as the first violation, and 

not less than $500 nor more than $1,500 for each subsequent violation.  

b. Each day on which an automated employment decision tool is used in violation of this 

section shall give rise to a separate violation of subdivision a of section 20-871.  

c. Failure to provide any notice to a candidate or an employee in violation of paragraphs 1, 2 

or 3 of subdivision b of section 20-871 shall constitute a separate violation.  
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d. A proceeding to recover any civil penalty authorized by this subchapter is returnable to any 

tribunal established within the office of administrative trials and hearings or within any agency of 

the city designated to conduct such proceedings. 

§ 20-873 Enforcement. The corporation counsel or such other persons designated by the 

corporation counsel on behalf of the department may initiate in any court of competent 

jurisdiction any action or proceeding that may be appropriate or necessary for correction of any 

violation issued pursuant this subchapter, including mandating compliance with the provisions of 

this chapter or such other relief as may be appropriate. 

§ 20-874 Construction. The provisions of this subchapter shall not be construed to limit any 

right of any candidate or employee for an employment decision to bring a civil action in any court 

of competent jurisdiction, or to limit the authority of the commission on human rights to enforce 

the provisions of title 8, in accordance with law. 

§ 2.  This local law takes effect on January 1, 2023.  

 

THE CITY OF NEW YORK, OFFICE OF THE CITY CLERK, s.s.: 

I hereby certify that the foregoing is a true copy of a local law of The City of New York, passed by the Council 

on November 10, 2021 and returned unsigned by the Mayor on December 13, 2021. 

 

           MICHAEL M. McSWEENEY, City Clerk, Clerk of the Council.  
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NOTICE TO THE BAR 

ATTORNEY RESPONSIBILITIES AS TO CYBERSECURITY & 

EMERGING TECHNOLOGIES -- NEW REQUIREMENT OF ONE CLE 

CREDIT IN TECHNOLOGY-RELATED SUBJECTS 

The Supreme Court has approved a new Continuing Legal Education 

(CLE) requirement (one credit per two-year reporting cycle) in technology­

related subjects for all New Jersey licensed attorneys. Further information on 

"technology-related subjects" and the timing of this new CLE requirement will 

be provided in a future notice. 

The Court 's action fo llowed consideration of two proposals intended to 

strengthen awareness and improve practices of attorneys relative to the risks 

posed by artificial intelligence (Al) and other emerging technologies. 

Following review, the Court declined to adopt the other proposal, i.e. , to add a 

comment to RPC 1.1 regarding an attorney ' s responsibility, as part of 

competence, to keep abreast of the benefits and risks associated with relevant 

technology. Both proposals were recommended by the Supreme Court 

Committee on AI and the Law. 

Questions on this notice may be directed to the Office of the 

Administrative Director of the Courts at (609) 376-3000. 

?2ffal~ 
Hon. Michael J. Blee, J.A.D. 

Acting Administrative Director of the Courts 

Dated: April 2, 2025 
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Governor Phil Murphy

Governor Murphy Signs Bipartisan Legislation
Establishing Civil and Criminal Penalties for
Deceptive AI Deepfakes

NEWARK — Governor Phil Murphy today signed A3540/S2544, establishing civil and criminal penalties for the
production and dissemination of deceptive audio or visual media, commonly known as "deepfakes." The Governor
was joined by Lieutenant Governor Tahesha Way, Attorney General Matt Platkin, and Westfield High School junior and
advocate Francesca Mani.

“I am proud to sign today’s legislation and take a stand against deceptive and dangerous deepfakes,” said Governor
Murphy. “While artificial intelligence has proven to be a powerful tool, it must be used responsibly. My Administration
is laser-focused on combatting misinformation and ensuring media integrity. We stand with the victims of deepfake
imagery and will continue to prioritize the safety and well-being of all New Jerseyans.”

“While AI technologies present significant opportunity, as a parent, I share the Governor’s concern for the ways bad
actors can use AI to endanger and harm our children. And as Secretary of State I also share concerns for interference
with our elections,” said Lt. Governor Tahesha Way, who serves as Chief Elections Official in her capacity of
Secretary of State. “Deepfakes are a powerful tool for deception, capable of undermining public trust. And, election
interference is not just an attack on a process—it is an attack on the very foundation of our democracy. This
legislation sends a clear message: New Jersey is ready for AI – both for all the good it can do, as well as the dangers
it presents. And further, we will not tolerate attempts to manipulate our democratic processes. By establishing civil
and criminal penalties for the creation and distribution of deceptive media, we are equipping our state with the tools
to hold bad actors accountable.”

“Artificial intelligence can be used maliciously or irresponsibly to damage lives and reputations by producing or
disseminating deceptive audio or visual media, commonly known as ‘deepfakes,’” said Attorney General Matthew J.
Platkin. “This new law is aimed at those who would misuse this powerful technology to defraud or hurt others, and
provides carefully tailored criminal and civil safeguards and remedies to protect the public when deepfakes are used
improperly. We are grateful to the Legislature and Governor Murphy for enacting these new protections.”

Deepfakes are unauthorized photos and videos that have been nefariously manipulated into misleading imagery,
including pornographic content. Bad actors have abused artificial intelligence tools to manufacture another person’s
appearance and distribute fake, illicit material. Victims depicted in deepfake content are often left to navigate these
violations of their privacy and trust, experience backlash from peers and loved ones, and combat falsehoods without
the ability to criminally prosecute the offender and pursue justice.

Today’s legislation was inspired partly by the advocacy of Francesca Mani, a student at Westfield High School who
has called for change after being targeted and victimized by peers that created and shared AI-generated, explicit
images. Governor Murphy spoke with Francesca and her mother in September 2024 to express his admiration and
support as they continued their journey to justice.

“I’m proud to have advocated for AI legislation since 2023 and honored to join Governor Phil Murphy as he signs this
into law,” said AI deepfake victim turned advocate Francesca Mani, TIME100 Most Influential Person in AI. “This


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to top
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victory belongs to every woman and teenager told nothing could be done, that it was impossible, and to just move on.
It’s proof that with the right support, we can create change together.”

Under the provisions of this law, individuals making or distributing deceptive audio or visual media for the furtherance
of additional criminal activity are committing a crime of the third degree and may be subject to imprisonment and a
fine of up to $30,000.

“The rapid proliferation of AI-generated deepfakes highlights the need for strong legislation to protect victims and
prevent misuse,” said Congressman Tom Kean, Jr. “I commend Governor Murphy and the New Jersey Legislature for
taking decisive action to establish criminal penalties for those who create or distribute harmful deepfakes. In
Congress, I remain committed to advancing federal protections for children, women, and all victims of this emerging
technology.”

The primary sponsors of A3540/S2544 are Congressman and former Assemblyman Herb Conaway, Majority Leader
Louis Greenwald, Assemblywoman Ellen Park, and Senators Paul Moriarty and Kristin Corrado.

“When used maliciously, deepfake technology can dismantle lives, distort reality, and exploit the most vulnerable
among us," said Congressman Conaway. "I’m proud to have sponsored this legislation when I was still in the
Assembly, as it will help us keep pace with advancing technology. This is about drawing a clear line between
innovation and harm. It’s time we take a firm stand to protect individuals from digital deception, ensuring that AI
serves to empower our communities.”

“Deepfakes have the potential to cause irreparable harm when used for criminal purposes" said Majority Leader Lou
Greenwald. "This legislation takes a proactive approach to technological advancements and will safeguard New
Jersey residents. By establishing additional penalties for the use of this technology to commit crimes, we can deter
the use of deepfakes and provide judicial remedies for victims.”

“Deepfakes have evolved beyond just altered images – they now encompass all forms of audio and visual media and
unfortunately, they are increasingly being used to threaten and invade individuals' lives and personhoods,” said
Assemblywoman Ellen Park. “This legislation is essential in our efforts to stay ahead of the malicious use of
deepfake technology, ensuring that this deceptive content doesn't cause issues that are beyond our control.”

"With Governor Murphy's signing of this bill into law, we are sending a strong message that we will not tolerate
counterfeit technology designed to deceive and mislead people,” said Senator Paul Moriarty. “Our democracy
depends on trust, and this law helps us build that trust by keeping those who might disrupt it on their toes. The
people of New Jersey must be protected from lies and manipulation, and this law is crucial to that protection."

"The public sharing of unlawfully generated 'deepfakes' can be just as devastating for a victim as having a real form
of media disseminated without their consent. This is especially true in cases where artificial intelligence has been
used to create pornography," said Senator Kristin Corrado. "We have an ethical responsibility to uphold transparency
in the digital age. With the Governor’s signature, we’re taking a crucial step forward to protect individuals from the
damaging effects of deceptive AI generated media by holding bad actors accountable."

“Whether the targets are school children or adults, deepfakes can lead to deep problems on par with being a victim of
fraud or identify theft,” said AFT New Jersey President Jennifer S. Higgins. “With this legislation, New Jerseyans will
know that bad actors who produce deepfake audio or visuals will face serious consequences.”

“The New Jersey Coalition Against Sexual Assault (NJCASA) strongly supports New Jersey Bill S2544 as a critical
step in addressing a rapidly growing and dangerous form of image-based sexual violence that not only invades
privacy, but also inflicts profound psychological harm and amplifies a culture of sexual violence,” said Co-Director of
NJCASA Denise Rodriguez, PhD. “We are grateful to Governor Murphy, the sponsors of the bill, and all those who
supported it in taking steps toward a safer and more just New Jersey where the harmful consequences of image-
based sexual violence are addressed with the urgency and seriousness they deserve.”

"The public at large gets their news online, and they believe what they see, especially if it is in a visual or audio
format,” said New Jersey Institute of Technology Professor Vincent Oria, PhD, Chair of the Department of Computer
Science. “I am happy that New Jersey is criminalizing the production and dissemination of deceptive media."
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AI in Recruitment: Compliance Challenges and Opportunities 
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BIOGRAPHICAL SKETCH 

STEPHANIE WILSON, ESQ. 

Stephanie Wilson is a recently retired Partner from Reed Smith LLP 

where she worked in Reed Smith’s Financial Services Group for over 28 

years. Her practice entailed advising and representing financial services 

clients in regulatory and civil actions that involved, among other things, 

use of artificial intelligence and generative AI products, employment 

and discrimination issues. Since retiring from Reed Smith, Stephanie 

continues to advise on artificial intelligence, generative AI, employment 

and discrimination issues. 

Stephanie is a Fellow, College of Labor and Employment Lawyers; Chair 

of the New Jersey State Bar Association’s (NJSBA) Labor and 

Employment Law Section and Co-Chair of the Section’s Technology Sub-

Committee that provides continuing legal education webinars and 

programming concerning, among other things, AI, e-Discovery, and 

other technological products.  Additionally, Stephanie is a member of 

the NJSBA’s AI Task Force and Co-Chair’s the Task Force’s AI Education 

For the Legal Profession Sub-Committee. Stephanie provided drafting 

and editorial assistance to the Task Force’s May 2024 publication, 

Artificial Intelligence (AI) and the Law: Report, Requests, 

Recommendations, and Findings.   

Stephanie speaks and writes on a variety of topics, many of which 

involve the use of artificial intelligence and generative AI in the 

workplace. Stephanie co-authored a chapter entitled, “AI in the 

Workplace” that was published in the ABA’s July 2024 treatise, Artificial 

Intelligence: Legal Issues, Policy, and Practical Strategies. Most recently, 



 

 

she co- authored an article entitled, “Generative AI in Legal Practice: 

The Good, the Bad, and the Sanctionable” that is scheduled to be 

published in the upcoming Winter/Spring edition of the New Jersey 

Labor and Employment Law Quarterly.  

Stephanie can be reached at stephaniewilson8387@gmail.com. 



Ron Hedges 

Mediator, Arbitrator & Special Master 

 

Ron Hedges is a nationally recognized former federal judge with extensive experience in e-

discovery and in the management of complex litigation.  Based in metro New York, he has 

served as a special master, arbitrator and mediator nationwide. He also consults on 

management and discovery of electronically stored information (“ESI”). 

Judge Hedges was a United States Magistrate Judge for the District of New Jersey from 1986 

to 2007. While a magistrate judge, he was the Compliance Judge for the Court Mediation 

Program, a member of the Lawyers Advisory Committee, and both a member of, and 

reporter for, the Civil Justice Reform Act Advisory Committee. From 2001 to 2005 he was a 

member of the Advisory Group of Magistrate Judges. 

Areas of concentration include: 

• eDiscovery and ESI 

• Complex Commercial 

• Intellectual Property 

• Employment Disputes 

• Contract Disputes 

• Product Liability 

• Class Actions 

• Corporate Governance & Shareholder Disputes 

• Fair Labor Standard Act (FLSA) 

• Americans with Disabilities Act (ADA) 

• Employment Contracts 

• Business Disputes 

• Securities 

• Insurance Contract 
 



Meghan Chrisner-Keefe
Counsel

T: 732.855.6035
F: 732.726.6535
mkeefe@wilentz.com

Practice

Employment Law

Education

J.D., Seton Hall University School 
of Law, 2011

B.S., Syracuse University, S.I. 
Newhouse School of Public 
Communications, 2006, magna 
cum laude

Admissions

New Jersey, 2011

U.S. District Court for the District of 
New Jersey, 2011

Memberships

New Jersey State Bar Association, 
Labor and Employment Law 
Section

National Employment Lawyers 
Association - New Jersey

American Bar Association

Monmouth County Bar Association

Ocean County Bar Association

The Jersey Shore Chamber of 
Commerce

Meghan Chrisner-Keefe is Counsel on the Firm’s Employment Law 
Team. Meghan focuses her practice on assisting both employees and 
employers in navigating nuanced employment situations. Meghan is 
skilled at supporting employees through difficult employment situations, 
as well as counseling employers on issues that arise in the workplace. 
She is also a contributor to the Team’s Employer’s Legal Resource Blog.

Meghan has significant experience representing clients in employment 
matters, litigating cases brought under state and federal law, including 
the New Jersey Law Against Discrimination, the New Jersey 
Conscientious Employee Protection Act (CEPA), the FMLA/NJFLA, the 
New Jersey Wage Payment Law, and the ADA. Meghan’s practice 
includes handling all aspects of litigated and negotiated matter from 
inception through resolution or a determination on the merits.

Meghan regularly provides advice and counsel concerning executive 
employment contracts, non-compete agreements, non-solicitation 
agreements, and separation agreements She is particularly proficient at 
strategizing with clients and providing a framework of how to approach 
their employment situation and achieve their goals.

Meghan is involved in her community as a current member of the Fair 
Haven Fields Natural Area Advisory Committee, former Borough 
Councilwoman, Girl Scout Troop Leader, and volunteer at the annual 
Firemen’s Fair.

Prior to joining Wilentz, Meghan practiced at a boutique employment 
litigation firm where she gained an in-depth understanding of employment
law. Meghan served as Law Clerk to the Honorable James M. Blaney, 
J.S.C. of the Superior Court of New Jersey, Ocean County. Meghan 
earned her J.D. from Seton Hall University School of Law and received 
her B.S. from Syracuse University’s Newhouse School of Public 
Communications.

Wilentz, Goldman & Spitzer, P.A. Woodbridge | New York | Philadelphia | Red Bank www.wilentz.com
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Stephanie D. Gironda
Counsel

T: 732.855.6027
F: 732.726.4716
sgironda@wilentz.com

Practice

Employment Law

Education

J.D., Rutgers Law School - Newark,
1999

M.A., New York University, 1990

B.A., College of the Holy Cross, 
1984

Admissions

New York , 2025

New Jersey, 1999

U.S. District Court for the District of 
New Jersey, 1999

Memberships

New Jersey State Bar Association

American Bar Association

New Jersey Employment Lawyers’ 
Association

Middlesex County Bar Association

Hudson County Bar Association

Stephanie D. Gironda is Counsel on the Wilentz Employment Law team. 
As a trusted counselor and seasoned litigator, she focuses on all 
varieties of employment matters. Employees rely on her legal advice to 
resolve some of the most difficult circumstances at work, including claims
of harassment, discrimination and retaliation based on membership in a 
protected category such as gender, age, race, sexual orientation, 
religion, national origin and disability as well as whistleblower, wage and 
hour, and leave time claims. She has significant experience in counseling
employees on accommodation requests based on disability or religion 
and how to deal with performance warnings and performance 
improvement plans from employers. Stephanie also advises employees 
on employment and severance agreements, and often represents 
employees in unemployment hearings.

Stephanie currently chairs two committees for the Employment Law 
section of the New Jersey State Bar Association, of which she is a 
member. She also speaks frequently for the New Jersey State Bar on 
topics of continuing legal education, including at the New Jersey State 
Bar Association Annual Meeting. Stephanie is a Bencher in the Sidney 
Reitman Employment Law Inn of Court, an organization that provides 
newer attorneys with legal education and skills practice. She is a member
and Trustee of the LGBTQ Section of the New Jersey State Bar.  In 
addition to legal organizations, Stephanie is a member of the Board of 
Trustees for Banyan School.

Stephanie has written many materials for continuing legal education 
presentations. She has been published in the New Jersey Labor & 
Employment Quarterly and the American Bar Association Journal of 
Labor & Employment Law. Yearly, she edits a book chapter on Wage and
Hour Law for Lexis publications.  Stephanie was interviewed and quoted 
on American Public Media’s Marketplace for a segment titled “More 
Companies Insure Against Employee Harassment,” which aired 
nationwide. In addition, Stephanie blogs regularly on the Firm’s 
Employer's Legal Resource     Blog   about timely legal matters affecting the 
area of Labor and Employment law.

Wilentz, Goldman & Spitzer, P.A. Woodbridge | New York | Philadelphia | Red Bank www.wilentz.com
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Since 2025, Stephanie has been selected for inclusion in the Best 
Lawyers in America list for Employment Law- Individuals.

Best Lawyers in America® (https://www.bestlawyers.com/methodology) 
is published by Best Lawyers.

A description of the selection processes may be accessed via the above 
links. The aforementioned organizations are private peer review 
organizations, not court-specific, public certification vehicles. No aspect 
of this advertisement has been submitted to or approved by the Supreme
Court of New Jersey.

Articles

Co- Author and Editor, “Recurring Insurance Defense Issues: A State-by-
State Survey,” ABA Section of Labor and Employment Law, 2016 
Midwinter Meeting of the Employment Rights & Responsibilities 
Committee, March 15, 2016

Wilentz, Goldman & Spitzer, P.A. Woodbridge | New York | Philadelphia | Red Bank www.wilentz.com
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Sundeep Iyer is the Director of the New Jersey Division on Civil Rights. He 
oversees the state agency charged with protecting the civil rights of all New 
Jerseyans. Since his appointment in January 2023, Sundeep has spearheaded 
the dramatic expansion of the Division’s strategic enforcement efforts. Under 
his leadership, the Division has initiated major systemic investigations and 
enforcement actions to combat housing discrimination, hold institutions of 
public trust accountable for violating civil rights laws, and protect students 
from discrimination in school. Sundeep has also expanded the Division’s 
enforcement, policy, outreach, and public education efforts to combat bias 
and hate across New Jersey. 
Sundeep previously served as Assistant Attorney General and Senior Counsel 
to Attorney General Matthew J. Platkin. In that capacity, he was the Attorney 
General’s principal advisor on civil rights matters and coordinated 
department-wide civil rights initiatives. He also worked with the Office of the 
Solicitor General on appeals involving matters of constitutional law, statutory 
interpretation, civil rights, and criminal law. 
Prior to joining the Office of the Attorney General, Sundeep was a senior 
associate at Hogan Lovells US LLP. During his time at the firm, he served as a 
special attorney for the State of Minnesota in the prosecution of the four 
former police officers charged in connection with the death of George Floyd. 
He was part of the legal team that obtained a conviction of Derek Chauvin on 
charges of second-degree murder, third-degree murder, and second-degree 
manslaughter, and he briefed, argued, and won key legal motions for the 
State at trial. Sundeep was also part of the litigation team that obtained an 
injunction against President Trump’s travel ban and defended that injunction 
before the U.S. Supreme Court. He represented federal death-row inmates in 
a challenge to the Trump Administration’s federal lethal injection protocol. 
And he was one of the lead attorneys for a group of eight plaintiff 
organizations challenging President Trump’s rescission of the Bears Ears 
National Monument in Utah. 
Sundeep previously clerked for U.S. Supreme Court Justices David H. Souter 
and Stephen G. Breyer, as well as for then-Judge Brett M. Kavanaugh on the 
U.S. Court of Appeals for the D.C. Circuit. He received his A.B. from Harvard 
College and J.D. from Yale Law School. Prior to graduating law school, 
Sundeep was the Principal Quantitative Analyst at the Brennan Center for 
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