Are Dogs People Too? A Discussion of Issues Relating to the Changing Legal Status of
Animals in New Jersey and Beyond

Animal Law Track (Central Meeting Room 4)

From legal challenges asserting personhood of an elephant, to statutes requiring Courts to
consider the "best interest" of dogs in divorce matters, the landscape of animal law
continues to rapidly evolve in many different forums. The panelists will address animal
legal status in wildlife protection efforts, animal cruelty statutes, possession of domestic
companion animals, and other substantive legal issues, both in New Jersey and across the
United States. This will include a discussion of animal rights as they have evolved over
history, and a review of the present status — and present challenges — being brought in the
Judiciary and Legislature.
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|. Overview of the
significance of pets

2. Pets in Family Court
3. Pets in the Civil Division
4. Challenges and Pushback




SIGNIFICANCE OF PETS




INCREASE IN PET OWNERSHIP




Share of Current Pet Owners by Generation
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IN FAMILY COURT

Divorce & Domestic Violence




CURRENT TRENDS




WHERE DO WE FILE?




HOUSEMAN V. DARE
405 NJ SUPER 538 (APP. DIV. 2009)




HOUSEMAN V. DARE: OUTCOME

* Trial Court: Excluded all evidence regarding alleged
agreement for possession of Dexter. Provided Doreen

with $1,500 as Dexter’s stipulated value.

* Appellate Division: Reversed and ordered trial court on
remand to determine whether a dog sharing agreement
existed.

* Remand: Court found both parties equally sincere in love
and attachment for Dexter. Declined to find enforceable
agreement — Crafted its own shared possession
schedule — alternating 5 weeks to minimize

contact between the parties
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PRACTICAL CONSIDERATIONS

* Court must determine: Does a valid
agreement exist?

* Is the parties’ attachment sincere and
grounded in facts and circumstances which
give the chattel special value? Is it worthy of
protection of a court of equity?

* Craft a solution based on specific facts of
the case

11



CHANGE ON THE HORIZON: NATIONAL
TRENDS
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NEW YORK: BEST INTERESTS OF THE
DOG?
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DOMESTIC VIOLENCE & PETS
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The "Power and Control Wheel” of Animal @ Mot G
Abuse and Domestic Violence

isalation: Refusing 1o allow the Emotional Abuse: Ghang away of
wictim 1o Lake their pet to the vet or harming pets to explait the emational
prahibiting them from sacislizing WIOLERE g Bond Bebween the victirm and the

the animal companion animal

Economic Abuse; Refusing
o allow the victim 1o spend
ey on pet food or

el Care,

Threats: To harm ar kill
the pet(s] if they leave or
55T INdependence

AND
CONTRL Intimidation: Harming ar

killing the pet and Saying
“heat tme it be you®
Targeting pets of
larmiby/Iriends who aid the

Denying & Blaming:
Blaming the wictim or pet
for the perpetrators
cruelty, Harmeng the pei
and Laying it was Tor the

Denying &
Blaming

pets own good, wictim in leaving.
Using children: Harmang/killing
Legal Abuse: Custody battle s to intimidate them. Blaming the
over pets. Filing theft charges disappearance of the family pet on the
wihen EhE':p' leanve with the pets vitim to create tension between them
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RESTRAINING ORDERS
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POSITIVE TREND FOR ANIMAL
PROTECTION
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IN THE CIVIL DIVISION

Pet Custody Disputes between Unmarried Couples and beyond
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WHAT KINDS OF CASES ARE HEARD?
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CURRENT CASELAW: DISPUTES
BETWEEN COUPLES
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RELEVANT EVIDENCE

*Pet insurance

*Social Media

*Pedigree, AKC registration

*Gifts — 3d party or between parties
*Birthday, Mother’s Day and Father’s Day cards
*Family portraits and photos

*Microchip registration:
AKC/CAR

*Veterinary records
*Local authority license
*Purchase or adoption records

*Source of funds for acquisition and/or care of animal
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OWNERSHIP DISPUTES BETWEEN NON-
COUPLES

* Arguello v. Behmke, 2006 N.J. Super. Unpub.
LEXIS 2977

* Plaintiff was forced to evacuate Louisiana during Hurricane Katrina,
and left her great Dane,“Chopper”, at a local shelter.

* Two weeks later, Chopper was adopted out without any further
notice to Plaintiff, Plaintiff searched adamantly for her dogs and
located them two months later.

* Defendant had adopted Chopper, and refused to return him.
Plaintiff filed a writ of replevin for Chopper’s return.

* HELD: Defendant was ordered to return Chopper to the
Plaintiff.
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ROSEMARIE RUGGIERO WILLIAMS J.S.C.
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WHAT IS THE VALUE OF A PET?
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EMOTIONAL DISTRESS DAMAGES

*Negligent Infliction of Emotional
Distress:

*Bystander: Generally not allowed for pets.
(see McDougall & Harabes).Why? Public
policy concerns.

*Direct: Maybe! Quesada v. Compassion
First Pet Hospitals, 2021 WL 1235136
(App. Div. 2021).

°|Intentional Infliction of Emotional
Distress: 777
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CHALLENGES & PUSH BACK
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FLORIDA REJECTS BEST INTERESTS
STANDARD
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PUSHBACK FROM NYSBA

‘“‘Best Interests of the Hamster?”’ A False Equivalency and Absurdity in Proposed Pet Custody Legislation
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TAKE-AWAYS
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Wild
Animals as
Property
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Wild Animals as Property

* What is wildlife?

* What s the public trust doctrine?
* Definitions of “take”

* Legal taking of wildlife in NJ

* NJBlack Bears v. LaTourette

Feral Cats
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Earl v. Van Alstine,

8 Barb. 630 (N.Y. Gen.
Term. 1850)




Earlv. Van Alstine,

8 Barb. 630 (N.Y. Gen. Term.

1850)

“the distinction is based upon the
extent to which they can be
domesticated or brought under the
control and dominion of man, and not
at all upon the ferocity of their
disposition, or their proneness to
mischief.”

Dog: domitae naturae, even though
they can be “savage and ferocious”

Hare, rabbit, and dove: ferae naturae,
“although comparatively harmless” Id
at 31.

What is wildlife?
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What is wildlife?

N.J.S.A. 23:1-1 "Wildlife" means
any wild mammal, bird, reptile,
amphibian, fish , mollusk,
crustacean, or other wild animal
or any part, product, egg, or
offspring or the dead body or
parts thereof.




Lacey Act

16 U.S.C. 3371(b)

The term “fish or
wildlife” means any wild

s T 1y animal, whether alive
“‘}. O " 2 or dead, including
W ’ il =y . . .
NN A r-__..h# - N\ without limitation any

. ‘.L ; wild mammal, bird,

' : reptile, amphibian, fish,
mollusk, crustacean,
arthropod, coelenterate,
or other invertebrate,
whether or not bred,
hatched, or born in
captivity, and includes
any part, product, egg,
or offspring thereof.

SWhat is wildlife?
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“What is wildlife?’

50 CFR10.12

Animal means an organism
of the animal kingdom, as
distinguished from the
plant kingdom; including
any part, product, egg, or
offspring thereof, or the
dead body or parts thereof
{excluding fossils),
whether or not included in
a manufactured product or
in a processed food
product.

[See, e.g., USv. One
Faossilized Tyrannosaurus
Eataar Skull, 2018 U.S. Dist.
LEXIS 234837 (N.D. Tex., Mar.
16, 2018)




The Public Trust Doctrin A

Arnold v. Mundy
6 N.J.L.1(1821)




The Public Trust Doctrin il

Arnold v. Mundy

6 N.J.L. 1(1821)

* Private property: Things divided
among individuals

* Public property: Things not divided
among individuals

* Common property: Things common
to all citizens who take them and use
them according to his necessities:
“the air, the running water, the sea,
the fish, and the wild beasts.” Arnold,
6 N.J.L. at 71




The Public Trust Doctrin il

Arnold v. Mundy
6 N.J.L.1(1821)

“the navigable rivers in which the tide
ebbs and flows, the ports, the bays, the
coasts of the sea, including both the
water and the land under the water, for
the purpose of passing and repassing,
navigation, fishing, fowling, sustenance,
and all the other uses of the water and
its products (a few things excepted)

are common to all the citizens” Arnold,
6 N.J.L. at 76-77

10



The Public Trust Doctrin il

Arnold v. Mundy
6 N.J.L.1(1821)

“Deer putinto a park,
rabbits in a warren, fish in
a pond, become private
property by caption and
detention.” Arnold, 6 N.J.L.
at46

11



The Public Trust Doc

Public Trust statute:
N.J.S.A.13:1D-150 et seq.

“The common property
consisted of the air, tidally
flowed waters, fish, and wild
animals”

N.J.S.A.13:1D-150c
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The Public Trust Doct

N.J.S.A. 23:131
Interstate Wildlife Violator
Compact.

“Wildlife resources are managed
in trust by the respective states
for the benefit of all residents
and visitors”
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Definitions of “take”

Pierson v. Post

3 Cai.Cas. 175 (N.Y.1805)

* “Itis admitted that a foxis an
animal ferae naturae, and that
property in such animals is
acquired by occupancy only.”

* “deprive them of their natural
liberty, and subject them to the
control of their pursuer”

* “possession and occupancy”
» Cited by State v. Schmidt, 110
N.J. 258 (1988) and State v.
Rosenbruch-Decker, Nos. A-
13867, A-13868, 2025 Alas. App.
LEXIS 32 (Ct. App. Mar. 28, 2025)
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WARNING!

00 MOT FEED, ATTEMPT TO FEED,
OR HARASS WILD DOLPHING,
ITS ILLEGAL & HARMFLIL.

Vaslwicrs are Subgect o Cd ared Crirmical Peraises
Ursiar the Feceesl Moarirs Mamamosd Proiscias Act

Plenss Obaarss Wikd Dolphins From o
Ascommended Distance of 5 Yerds,
Marine Mammals are Wild Animals
@nd Can be Dangerous! .

@ 1-800-853-1964 ((g),

Definitions of “take”

Marine Mammal Protection Act 16 U.S.C. 1361 et. seq.
Take: “harass, hunt, capture, collect, or kill, or attempt
to harass, hunt, capture, collect, or kill” 16 U.S.C.
1362(13)

Endangered Species Act 16 U.S.C. 1531 et seq.

Take: “harass, harm, pursue, hunt, shoot, wound, kill,
trap, capture, or collect” 16 U.S.C. § 1532(19)
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Legal taking of wildlife in NJ

N.J.S.A.13:1B-28
Fish and Game Council

*  “formulate comprehensive policies
for the protection and propagation
of fish , birds, and game animals
and for the propagation and
distribution of food fish and for the
keeping up of the supply thereof in
the waters of the State.”

* “subjectto the approval of the
commissioner”
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Legal taking of wildlife in NJ

Composition of the NJ Fish &
Game Council: N.J.S.A.13:1B-24

11 members, appointed by the
Governor, with the advice and consent
of the Senate.

e 3farmers
* 6 sportsmen

* Chair of the endangered and
nongame species committee

* One person knowledgeable in land
use management and soil
conservation practices
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Legal taking of wildlife in NJ

NJ Black Bears v. LaTourette
A-000672-23
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Feral Cats

S261

Provides for spaying and
neutering stray or feral cats
and establishes fund therefor;
designated as “Compassion
for Community Cats Law.”

Definition of “owner” includes
the text, “and shall not include
a community cat caregiver.”
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APLNJ.org

.I:ilEHj!{A"lr:-::ll'l and determination,
sCan be a betler place for animals

JoinUs

and hel make that vision a reality.
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Legal Personhood for
Animals

Paul Tartanella, Esq.




Principles of Legal Personhood

]

(= =

e Y o L

ey B

oy

L

a5 3
Sl

Legal Personhood, not biological,
e.g. corporations

Group entitled to legal rights
Reflects a society’s history and values
For many Native Americans there were
no “animals”, only different people
known as Raven, Deer, Wren, Wolf,
Eagle, Bear, Loon, etc.

Alfie & Me by Carl Safina (2023) What
Owls Know, What Humans Believe, page 30.




Legal personhood as applied in Nonhuman Rights Project v.
Breheny seeking the transfer of Happy the elephant from the
Bronx Zoo to The Elephant Sanctuary under the writ of
habeus corpus (action for false imprisonment)




Should Happy be a Legal Person and entitled to live a more natural life?

Elephants live in matriarchal families, females form lifelong attachments

Happy was captured as a baby with six other calves that were dispersed among various

zoos and circuses

Happy has lived at the Bronx Zoo for the last 45 years and alone for the last 18 years




Their emotional bonds start very early in life.

Elephants communicate with one another
over miles through their stomach rumblings
(either heard or sensed though the pads of

their feet).

Elephants give names to other by unique
rumblings in their stomachs; usually from the
mother to their children.

“Every Elephant Has Its Own Name, Study Suggests,”
NYT 6/10/2024




Loss of family causes psychological

harm.

Young male calves raised without their
families become unusually aggressive

as they get older.

Young elephants that witness the

deaths of their parents often suffer from

PTSD or nightmares.

Wild Justice -The Moral Lives of Animals by
Marc Bekoff and Jessica Pierce (2009)

Drawing from When Animals Dream by
David Pena-Guzman (2022)
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When Eleanor collapsed, Grace tried to
help her stand; after she died, her
daughter, Maya came often to the body to
mourn — showing both empathy and grief

Playing Possum: How Animals understand
Death by Susana Monso

Elephants may understand the
concept of death

Females carry baby elephants that
have died with their trunks

Elephants’ response to death
included touching and standing
guard over the body

Some place dirt and vegetation on
the body.

Elephants in Mourning Spotted on YouTube
by Scientists, NY Times May 17, 2022




ELEPHANT
WHISPERER

As described by Lawrence Anthony, elephants may be more
sensitive than humans (in ways we do not understand) .




Happy’s enclosure at the Bronx Zoo

Elephant Sanctuary




ngpy lost at the Court of Appeals in NY in a 5-2 decision (2022).

The court feared that a win "would have an enormous destabilizing
impact on modern society..." and could open the door for more
legal actions on behalf for zoo animals, pets and farm animals

Two judges dissented in separate opinions, writing:

An animal may have legal rights.

Judge Rivera noted the impact of keeping Happy captive:

“Happy is being held in "an environment that is unnatural to her
and that does not allow her to live her life. Her captivity is inherently
unjust and inhumane. It is an affront to a civilized society, and every
day she remains a captive — a spectacle for humans — we, too,

are diminished”

Does animal personhood have an “enormous destabilizing
impact”?
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France (1457)
State v. Sow and Piglets
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India (2000)

Animals had standing as persons under the
Indian Constitution as “beings entitled to
dignified existence and humane treatment ...”
Nair v. Union of India
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India, in 2013, bans captivity of dolphins for public
entertainment because confinement can cause
extreme distress considering dolphins as “nonhuman
persons”.
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Ohio and Colombia (2021)
US District Court for the Southern District of Ohio in
2021, found that hippos were legal persons applying
Columbian law that grant animals standing
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Sandra

The first non-human legal person
Judge Elena Amanda Liberatori (2015)
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Cecilia
Granted habeas corpus, 2016

“...it will not be Cecilia who will be in debt to us, but rather us who should thank
her for allowing us to grow as a community and feel a litle more human.”
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Estrellita
Granted habeas corpus, 2022

In applying Ecuador’s constitutional rights of nature, the Constitutional Court of
Ecuador found habeas corpus could extend to animals in the appropriate case;
recognizing the rights of wild animals to behave according to their instincts
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Kaavan

Asian elephant living in a zoo in Pakistan
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Free the Wild, Cher’s animal protection NGO sued.
Judge ruled that Kaavan is not mere property, but subject of rights and
should be sent to the Cambodian Wildlife Sanctuary (2020)
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Kaavan and Cher
Cher and the Loneliest Elephant
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Freed by the High Court of Bombay after Paul
McCartney brought attention to her plight —
Gods in Shackles by Sangita lyer
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“Personhood” for animals has not
destabilized societies

Legal personhood reflects our values

Truth and compassion are the basis for non-
human personhood — and animal rights

“Non-human person” is an unusual term -
but a better description of an elephant than
“property”

30



Happy’s enclosure at the Bronx Zoo

“Property”

Elephant Sanctuary
“Non-human person”
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Questions?
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Are Dogs People Too? A Discussion of Issues Relating to the
Changing I.egal Status of Animals in New Jersey and Beyond

NJSBA Animal Welfare Committee
Wednesday, May 14, 2025

Doris Lin, Esq., Legal Director, Animal Protection League of NJ

Earl v. Van Alstine, 8 Barb. 630, 631 (N.Y. Gen. Term. 1850) wild v. domestic
animals

Lacey Act 16 U.S.C. § 3371, et seq.
Definition of “animal” under the Lacey Act 50 CFR 10.12

US v. One Fossilized Tyrannosaurus Bataar Skull, 2018 U.S. Dist. LEXIS 234837
(N.D. Tex., Mar. 16, 2018), dismissed on other grounds, 2018 U.S. Dist. LEXIS
223352 (N.D. Tex., Nov. 26, 2018) Definition of “fish and wildlife”

Interstate Wildlife Violator Compact N.J.S.A. 23:13-1 et seq.
Public Trust statute: N.J.S.A.13:1D-150 et seq.
Arnold v Mundy, 6 N.J.L. 1 (1821) public trust

Endangered Species Act 16 U.S.C. §1531 et seq.

New Jersey Endangered and Nongame Species Conservation Act N.J.S.A. 23:2A-1
et seq.

Pierson v. Post, 3 Cai.Cas. 175 (N.Y.1805) taking of wild animal

State v. Schmidt, 110 N.J. 258 (1988) cites the “elusive fox” from Pierson v. Post

State v. Rosenbruch-Decker, Nos. A-13867, A-13868, 2025 Alas. App. LEXIS 32
(Ct. App. Mar. 28, 2025) “taking” of animal, citing Pierson

Marine Mammal Protection Act 16 U.S.C. 1361 et seq.
Endangered Species Act 16 U.S.C. 1531 et seq.



Composition of the NJ Fish & Game Council: N.J.S.A.13:1B-24
Fish & Game Council to formulate policies: N.J.S.A, 13:1B-28
State Fish and Game Code N.J.S.A. 13:1B-30

S261 Provides for spaying and neutering stray or feral cats and establishes fund
therefor; designated as “Compassion for Community Cats Law.”



United States v. One Fossilized Tyrannosaurus Bataar Skull

United States District Court for the Northern District of Texas, Wichita Falls Division
March 16, 2018, Decided; March 16, 2018, Filed
Civil Action No. 7:17-cv-00106-O

Reporter
2018 U.S. Dist. LEXIS 234837 *

UNITED STATES OF AMERICA, Plaintiff, v. ONE FOSSILIZED TYRANNOSAURUS BATAAR SKULL, Defendant.

Subsequent History: Motion denied by, Motion denied by, As moot United States v. One Fossilized
Tyrannosaurus Bataar Skull, 2018 U.S. Dist. LEXIS 228514 (N.D. Tex., Apr. 20, 2018)

Counsel: [*1] For USA, Plaintiff: Dimitri Narciso Rocha, LEAD ATTORNEY, United States Attorney's Office,
Dallas, TX; Bar Status: Not Admitted; Richard J Guiltinan, United States Attorney's Office, Dallas, TX; Bar Status:
Admitted/In Good Standing, Bar Status: Admitted/In Good Standing.

For One Fossilized Tyrannosaurus Bataar Skull, Defendant: Michael Anthony Villa, LEAD ATTORNEY, Jr, Aaron P
Borden, Mark McMillan, Meadows Collier Reed Cousins Crouch & Ungerman LLP, Dallas, TX.

Judges: Reed O'Connpor, UNITED STATES DISTRICT JUDGE.
Opinion by: Reed O'Connpor

Opinion

ORDER

Before the Court are Claimant Dr. James W. Godwin's Motion to Dismiss (ECF No. 6), filed September 20, 2017;
Plaintiff United States of America's Response (ECF No. 8), filed October 11, 2017; and Claimant's Reply (ECF No.
9), filed October 25, 2017. Having considered the motion, briefing, and applicable law, the Court finds that
Claimant's Motion should be and is hereby GRANTED, and that Plaintiff's Complaint (ECF No. 1) should be and is
hereby DISMISSED without prejudice.

I. BACKGROUND

This in rem action concerns Defendant One Fossilized Tyrannosaurus Bataar Skull (the "Bataar Skull"), the skull
fossil of the dinosaur species Tyrannosaurus Bataar, or Tarbosaurus, [*2] a relative of the well-known
Tyrannosaurus Rex, and of the Gallimimus, an ostrich-like animal. Compl. 2, ECF No. 1. The Tyrannosaurus Bataar
lived 70 million years ago in present-day Mongolia. Id. In 1946, a joint Soviet-Mongolian expedition into the Gobi
Desert in the Mongolian Omnégovi Province discovered Bataar fossils buried in the desert's Nemegt Basin. Id. The
specific soil composition of the Nemegt Formation preserved the Bataar fossils with a particularized coloring. Id. at
2-3.1 To date, all known Bataar fossils originate from this small area of the Gobi Desert in Mongolia. Id. at 2.

Since 1924, Bataar fossils have been public property of the Mongolian state. Article 3, Section 1 of the 1924
Mongolian Constitution stated,

1[ILLEGIBLE FOOTNOTE]



2018 U.S. Dist. LEXIS 234837, *2

[A]ll lands and resources within their subsoil, forests, water and the natural resources within them, as well as
the culture and characteristics of Mongolia which have been in possession of the people since ancient times . .
. shall be under the possession of the people, thus making private property of them prohibited.

Id. at 3. In 1940, the Mongolian government enacted a new constitution, which stated in Article 5 that "all lands and
resources within them and their subsoil . . . and the resources [*3] within them . . . are the property of the state, in
other words, the asset of the people." Id. The Mongolian government amended its constitution in 1960, restating in
Article 10 the language from Article 5 of the 1940 Constitution. Id. at 3-4. Finally, the Mongolian government
adopted a new constitution in 1992, which states in Article 7, "Historical, cultural, scientific and intellectual heritages
of the Mongolian People shall be under State protection.” Id. at 4.

In addition to the Mongolian Constitution, Article 1 of the 1924 Mongolian Rules to Protect the Antiquities provides
that "all antique items and relics of the past found within the territory of Mongolia shall be owned by Mongolia.” Id.
Article 2 defines "antiques and relics" as "[p]aleonthological items such as remnants of ancient plants and animals
as well as archeological findings that ought to be preserved in museums.” Id. Further, Article 9 provides that "one-
of-the-kind rare items are prohibited to be transported abroad.” Id. Article 11 makes violations of Article 9
punishable by a criminal penalty. Id. Finally, the 2001 Mongolian Law on Cultural Heritage provides that "[t]he
territory and land bowels where historically, culturally and scientifically significant objects exist shall be under
state [*4] protection and any such findings shall be a state property.” Id. at 4-5.

On or about June 11, 2012, the United States Immigration and Customs Enforcement Homeland Security
Investigations ("HSI") Resident Agent Office in Casper, Wyoming, received a tip that a By Nature Gallery, Inc. ("By
Nature") retail store in Jackson, Wyoming was selling a fossilized Tyrannosaurus Bataar skull for $320,000.00. Id.
at 7. On or about June 19, 2012, HSI Special Agent James Hasskamp ("Hasskamp"), acting undercover, spoke with
Kelly Bradstreet ("Bradstreet"), a clerk at the By Nature store, who confirmed that the skull was a Bataar fossil
excavated in Mongolia in the 1980s. Id. at 7-8.

On or about June 26, 2012, HSI agents arrived at the By Nature store and executed a seizure warrant for the
Bataar skull. Id. at 8. Kelly Bradstreet informed the agents that she and her husband were storing the fossil at their
home. Id. Bradstreet explained to the agents that By Nature's co-owner, John Richard Rolater ("Rolater") instructed
the Bradstreets to remove the Bataar skull and store it in their home. Id. at 8-9. The agents then visited the
Bradstreet residence and seized the fossil. Id. at 9. That same day, HSI agents interviewed Rolater at his residence
in Eagle, Colorado. Id. at 9-10. Rolater [*5] told the agents that he had sold five or six Bataar skulls in the past six
years, and that he did not currently possess any additional Bataar fossils, other than the skull the agents had seized
in Jackson, Wyoming. Id. at 10.

Sometime after HSI's interview with Rolater, Rolater's attorney informed Special Agent Hasskamp that Rolater
possessed another Bataar skull at his residence. Id. Upon receiving this information, HSI agents obtained a search
warrant for Rolater's residence and executed it on August 1, 2012. Id. The search revealed two illegally imported
fossils. Id. That same day, Rolater told Hasskamp that he had purchased another Bataar fossil—Defendant Bataar
Skull in this action—and in May 2012 had transferred it to Claimant, Dr. James W. Godwin ("Godwin") of Wichita
Falls, Texas. Id. at 11.

On July 12, 2013, HSI agents obtained a seizure warrant for Defendant Bataar Skull. Id. On July 23, 2013, HSI
agents executed the warrant and seized the Bataar Skull from Godwin's residence. Id. at 12. Plaintiff is now storing
the fossil at the Museum of the Rockies in Bozeman, Montana, pursuant to an agreement with the United States
Customs and Border Protection agency. Id. at 2. On August 1, 2017, Plaintiff filed this in [*6] rem asset forfeiture
proceeding against Defendant Bataar Skull under Federal Rule of Civil Procedure G. Id. at 1. Pursuant to Rule
G(2)(e), Plaintiff requests an order of forfeiture under 19 U.S.C. § 1595a(c)(1)-(2), authorizing the United States to
dispose of the property in accordance with law. Id. at 12-14.
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2018 U.S. Dist. LEXIS 234837, *6

I. LEGAL STANDARD

A. Rule 12(b)(6)—Motion to Dismiss for Failure to State a Claim

Federal Rule of Civil Procedure 8(a) requires a claim for relief to contain "a short and plain statement of the claim
showing that the pleader is entitled to relief." FED. R. CIV. P. 8(a)(2). Rule 8 does not require detailed factual
allegations, but "it demands more than an unadorned, the-defendant-unlawfully-harmed-me accusation." Igbal, 556
U.S. at 678 (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007)). If a
plaintiff fails to satisfy Rule 8(a), the defendant may file a motion to dismiss the plaintiff's claims under Federal Rule
of Civil Procedure 12(b)(6) for "failure to state a claim upon which relief may be granted.” FED. R. CIV. P. 12(b)(6).

To defeat a motion to dismiss pursuant to Rule 12(b)(6), a plaintiff must plead "enough facts to state a claim to relief
that is plausible on its face." Twombly, 550 U.S. at 570. "A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference that the defendant is liable for the misconduct
alleged.” Igbal, 556 U.S. at 663 (citing Twombly, 550 U.S. at 556). "The plausibility standard is not akin to a
‘probability requirement,’ but [*7] it asks for more than a sheer possibility that a defendant has acted unlawfully.” 1d.
(quoting Twombly, 550 U.S. at 556). "Where a complaint pleads facts that are 'merely consistent with' a defendant's
liability, it 'stops short of the line between possibility and plausibility of entitlement to relief.™ Id. (quoting Twombly,
550 U.S. at 557).

In reviewing a Rule 12(b)(6) motion, the Court must accept all well-pleaded facts in the complaint as true and view
them in the light most favorable to the plaintiff. Sonnier v. State Farm Mut. Auto. Ins. Co., 509 F.3d 673, 675 (5th
Cir. 2007). The Court is not bound to accept legal conclusions as true, and only a complaint that states a plausible
claim for relief survives a motion to dismiss. Igbal, 556 U.S. at 678-79. When there are well-pleaded factual
allegations, the Court assumes their veracity and then determines whether they plausibly give rise to an entitlement
to relief. Id.

"Generally, a court ruling on a 12(b)(6) motion may rely on the complaint, its proper attachments, documents
incorporated into the complaint by reference, and matters of which a court may take judicial notice." Randall D.
Wolcott, M.D., P.A. v. Sebelius, 635 F.3d 757, 763 (5th Cir. 2011) (citations omitted). A court may also consider
documents that a defendant attaches to a motion to dismiss if the plaintiff refers to them in the complaint and they
are central to the plaintiff's claims. Collins v. Morgan Stanley Dean Witter, 224 F.3d 496, 498-99 (5th Cir. 2000).

Il. ANALYSIS [*8]

Plaintiff brings this suit under Federal Rule of Civil Procedure G, which governs "forfeiture action(s) in rem arising
from a federal statute." FED. R. CIV. P. G(1). Plaintiff asserts two forfeiture claims against Defendant Bataar Skull
under 19 U.S.C. § 1595a, a federal forfeiture statute. Compl. 12-14, ECF No. 1. Plaintiff brings its first forfeiture
claim under Section 1595a(c)(1)(A) and its second forfeiture claim under Section 1595a(c)(2)(A). Id. These statutory
provisions empower the Government to seize and pursue forfeiture of merchandise introduced into the United
States "contrary to [United States] law." 19 U.S.C. § 1595a; see United States v. One Gates Learjet Serial No.
28004, 861 F.2d 868, 873 (5th Cir. 1988) (holding that merchandise may be seized and forfeited under 19 U.S.C. §
1595a if it was introduced "into the United States in violation of the law of the United States").
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Plaintiff alleges that Defendant Bataar Skull was introduced? into the United States "contrary to [United States] law"
because its introduction violated the Lacey Act, currently codified at 16 U.S.C. § 3371, et seq. The Lacey Act
provides,

It is unlawful for any person . . .. (2) to import, export, transport, sell, receive, acquire, or purchase in interstate
or foreign commerce—(A) any fish or wildlife taken, possessed, transported, or sold in violation of any law or
regulation of any State or in violation [*9] of any foreign law . . . .

16 U.S.C. § 3372(a) (emphasis added). Plaintiff alleges that Defendant Bataar Skull is "fish or wildlife" under the
Lacey Act "taken, possessed, transported, or sold" in violation of Mongolian law. Compl. 12-14, ECF No. 1.
Claimant moves to dismiss, arguing inter alia that the Lacey Act's definition of “fish or wildlife" does not include
fossils. Mot. Dismiss 16, ECF No. 6.

According to the Lacey Act,

The term "fish or wildlife" means any wild animal, whether alive or dead, including without limitation any wild
mammal, bird, reptile, amphibian, fish, mollusk, crustacean, arthropod, coelenterate, or other invertebrate,
whether or not bred, hatched, or born in captivity, and includes any part, product, egg, or offspring thereof.

Lacey Act Amendments of 1981, Pub. L. 97-79, 95 Stat. 1073 (1981) (emphasis added). A United States
Department of the Interior ("DOI") regulation interpreting the Lacey Act, 50 C.F.R. § 10.12 [hereinafter "Section
10.12", copies the statutory language, defining "fish or wildlife" precisely the same way.3 Plaintiff argues that, under
Section 10.12 and the Lacey Act, Defendant Bataar Skull is a "part" of a "dead" "wild animal,” and therefore
qualifies as "fish or wildlife." See Pl.'s Response 19-20, ECF No. 1.

Plaintiff is correct that a dinosaur skull is a "part" [*10] of what was once a "wild animal" that is now "dead." But that
is not the end of the matter. Plaintiff does not dispute that Section 10.12 defines various terms in the Lacey Act.
Pl's Resp. 13-14, ECF No. 8. Section 10.12 defines "animal" as "an organism of the animal kingdom, as
distinguished from the plant kingdom; including any part, product, egg, or offspring thereof, or the dead body or
parts thereof (excluding fossils) . . . ." 50 C.F.R. § 10.12 (emphasis added). Section 10.12 then defines "fossil" as
"the remains of an animal of past geological ages which has been preserved in the earth's crust through
mineralization of the object.” Id. A Tyrannosaurus Bataar skull is undoubtedly a "fossil* under this definition, and
indeed, Plaintiff describes Defendant Bataar Skull as a "fossil" in its complaint. See Compl. 11, ECF No. 1.

If Defendant Bataar Skull is a "fossil" under Section 10.12, it is not an "animal" under Section 10.12. See 50 C.F.R.
§ 10.12. If it is not an "animal” under Section 10.12, it cannot be a "wild animal" under Section 10.12 or the Lacey
Act. See Lacey Act Amendments of 1981, Pub. L. 97-79, 95 Stat. 1073 (1981); 50 C.F.R. § 10.12. If it is not a "wild
animal" under Section 10.12 or the Lacey Act, it is not "fish or wildlife" under Section 10.12 or the Lacey Act. See id.
The Lacey Act therefore does not cover Defendant Bataar Skull, and as such, its introduction into the United States
did [*11] not violate the Act.

Plaintiff responds that Section 10.12's definition of "fish or wildlife"—defining "fish or wildlife" as inter alia "part" of a
"dead" "wild animal"—is separate and distinct from Section 10.12's definition of "animal." Pl.'s Resp. 19-20, ECF
No. 8. Plaintiff reasons that, because Section 10.12's definition of "animal" explicitly excludes fossils—but its
definition of “fish or wildlife" does not—"fish or wildlife" includes fossils by negative implication. See id. This
argument fails for two reasons.

2The Complaint does not identify who first introduced Defendant Bataar Skull into the United States or how they did so. See
Compl. 11, ECF No. 1.

3"The regulations of this Subchapter B [including 50 C.F.R. § 10.12] are promulgated to implement . . . [the] Lacey Act . . . ." 50
C.F.R. §10.1.
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First, the Court must construe Section 10.12's definitions as a whole. See SCALIA & GARNER, READING LAW,
"Whole Text Canon" 167-69 (2012) (“[S]tatutory construction is a 'holistic endeavor,' and the same is true of any
document.” (footnote omitted)); see also Cremeens v. City of Montgomery, 602 F.3d 1224, 1227 (11th Cir. 2010)
(noting that federal courts must apply canons of construction "to regulations as well as to statutes"). The Court
cannot read Section 10.12's definition of "fish or wildlife"—defining them as "wild animals"—in isolation from Section
10.12's definition of "animals."

Second, Section 10.12's definitions both track the Lacey Act and narrow it. The Lacey Act defines "fish or wildlife"
as "wild animals," and Section 10.12—interpreting the Lacey Act—defines "animals" to specifically exclude "fossils."
The Lacey Act's definition [*12] of "“fish or wildlife"—which might, on its own, include fossils—combines with
Section 10.12's definition of "animal" into a single definition of "fish or wildlife" that excludes fossils. Cf. SCALIA &
GARNER, READING LAW, "General / Specific Canon" 183-88 (2012) ("If there is a conflict between a general
provision and a specific provision, the specific provision prevails.").

Accordingly, Plaintiff's two forfeiture claims under 19 U.S.C. § 1595a(c)(1)(A) and (c)(2)(A) both fail because
Plaintiff does not plead one of the statutory elements, namely, that the introduction of Defendant Bataar Skull into
the United States is "contrary to [United States] law." Plaintiff claims that the introduction of Defendant Bataar Skull
is "contrary to [United States] law" because it violates the Lacey Act, but as the Court has found, the Lacey Act
does not concern fossils. Plaintiff therefore has not adequately pleaded a federal forfeiture claim under 19 U.S.C. §
1595a(c)(1)(A) or (c)(2)(A). Moreover, Plaintiff asserts no other forfeiture claims under any other federal statute.

Federal Rule of Civil Procedure G requires a complaint in an in rem civil forfeiture action to "identify the statute
under which the forfeiture action is brought" and "state sufficiently detailed facts to support [*13] a reasonable
belief that the government will be able to meet its burden of proof at trial." FED. R. CIV. P. G(2)(e)-(f). Because
Plaintiff has not adequately pleaded a forfeiture claim under any federal statute, the Court finds that Plaintiff's
complaint should be and is hereby DISMISSED without prejudice.?

[ll. CONCLUSION

For the foregoing reasons Claimant's Motion to Dismiss (ECF No. 6) is GRANTED and Plaintiff's Complaint (ECF
No. 1) is DISMISSED without prejudice. Plaintiff may refile by March 30, 2018. If Plaintiff chooses not to refile by
that date, this dismissal will be with prejudice.®

SO ORDERED on this 16th day of March, 2018.
/sl Reed O'Connpor

Reed O'Connpor

4 Claimant also argues that: (1) Plaintiff filed its forfeiture action outside the governing statute of limitations; (2) Plaintiff did not
sufficiently plead that Defendant Bataar Skull was excavated in Mongolia and imported into the United States; (3) Plaintiff did not
sufficiently plead that Defendant Bataar Skull was stolen, smuggled, or clandestinely introduced into the United States, as
required by 19 U.S.C. 8§ 1595a(c)(1)(A); and (4) Plaintiff did not sufficiently plead that Defendant Bataar Skull's entry into the
United States violated a law relating to health, safety, or conservation, as required by 19 U.S.C. § 1595a(c)(2)(A). See generally
Mot. Dismiss, ECF No. 6. It appears that Plaintiff has adequately alleged that Defendant Bataar Skull came from Mongolia and
that Plaintiff filed this action within the five-year statute of limitations. See 19 U.S.C. § 1621. However, it also appears that
Plaintiff has not adequately alleged that Defendant Bataar Skull was stolen, smuggled, or clandestinely introduced into the
United States, or that its entry into the United States violated a health, safety, or conservation law. See 19 U.S.C. 88
1595a(c)(1)(A) and (2)(A). If Plaintiff repleads it should also address these claims in its amended complaint.

5Claimant requested an oral hearing on his motion to dismiss. Mot. Dismiss 15, ECF No. 6. Because the Court finds that
Claimant's motion ought to be granted based on the plain language of the Lacey Act and the DOI regulation interpreting it, the
Court denies Claimant's request for a hearing.
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Current with all changes received through February 18, 2025

NJ - New Jersey State & Federal Court Rules > Rules Governing the Courts of the State of New
Jersey > PART IV. Rules Governing Civil Practice In the Superior Court, Tax Court and
Surrogate's Courts > CHAPTER |. Scope of Rules; Commencement and Form of Action; Service
of Process > RULE 4:3. Divisions; Venue; Transfer of Actions

Rule 4:3-1. Divisions of court; commencement and transfer of actions.
[Effective until September 1, 2024]

(a) Whare Instituted.

(1) Chancery Division-General Equily. Actions in which the plaintiff's primary righl or the principal relief
sought is equitable in nalure, except as provided by subparagraphs (2] and [3), shall be filed and heard
in the Chancary Division, General Equity, even though legal reliefl is demanded in addition or alternative
10 equitable reliaf,

(2) Chancery Division-Probate Part. All actions pursuant to B 4:83 et seq. shall be filed and heard in
the Chancery Division, Probate Part.

{3) Chancery Division-Family Part. All actions in which the principal claim is unique o and arises oul of
a family or family-type relationship, including palimany actions, shall ba filed and heard in tha Chancery
Division, Family Part. Actions cognizable in the Family Part shall include all actions and proceadings
referenced in Part WV of thesa rules, unless otherwise provided in subparagraph [a)(4) of this rule; all
actions and proceedings formerly cognizable in the juvenile and domestic relations court; and all other
actions and proceadings unique to and ansing out of a family or family-type ralationship.

(4) Spacific Case Types. The following types of cases shall be filed and heard in the Division and Part
as specified:

{A) Name Change. Actions seeking to change the name of an adult and/or minor shall be fled and
heard in accordance with applicable provisions of R 4:72.

(B} Partition. Motwithstanding a family or family-lype relationship, if partition is the only relief
sought, the matter shall be filed and heard in the Chancery Division, General Equity. If any other
form of refief is sought that affects the family or family-type relationship, including but not limited to
divarce, termination of domestic partnership, dissolution of civil union, spousal support, child
suppart, custody, parenting time, proparty distribution or palimony, the matter shall be filed and
heard in the Chanceny Division, Family Part.

(G} Enforcemant of Judgmants. Except as otharwise provided in the court rules, all motions or
applications to madify or enforce a judgment, regardiess of the relief sought, shall ba filed and
heard in the Division and Part where the judgment was entared.

(D} Parenting Time Visitation. All parenting timefvisitation issues relating to minors shall be filed
and heard in the Chancery Division, Family Part. Parenting time/visitation issues related 1o adults
shall be filed and heard in the Chancery Division, General Equity, except that actions seeking
visitation of adjudicated ncapacitated adults shall be filed and heard in the Chancery Division,
Probate Part.

(E} Personal Possessions. If ownership interest or monetary damages pertaining 1o personal
proparty, including pets, is the only relief sought, the matter shall be filed and heard in the Law
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Division, Civil Part or Law Division, Spacial Civil Part. If any other form of reliaf is sowght that
affects the family or family-type relationship, including but not limited to diverce, termination of
domestic partnership, dissolution of civil union, spousal support, child support, custody, paranting
time, property distribution or palimaony, the matter shall be filed and heard in the Chancery Division,
Family Part. #

(F) Ejectment. If ownership interest or monetary damages pertaining to an ejectiment is the only
redief sought, the matter shall be filed and heard in the Law Division, Civil Part, the Law Division,
Special Civil Part, or the Chancery Division, General Equity. If any other form of refief is sought that
affects the family or family-type relationship, including but not limited to divorce, termination of
domestic partnership, dissolution of civil union, spousal support, child support, custody, parenting
time, property distribution or palimony, the matter shall be filed and heard in the Chancery Division,
Family Pari.

(G) Requests for Transcripts of Closed Family Courd Proceedings Made in a Civil Action. Where, in
a Civil action, a request is made for a transcript of a8 Chancery Division, Family Part proceeding
deemed closed by court rubes, court order or statufe, an application shall be filed and heard in the
Law Division, Civil Fart to determine the disclosure of the Family Pan transcript and to establish
whether any conditions should be altached to the provision of the ranscript, The parlies to the
Family Par matter shall be provided notice of the application,

(H} Birth Cerlificates and Marriage Certificates, Applications seeking io alter the name of a parent
on a birth cerificate shall be filed and heard in the Chancery Division, Family Part if the application
is filed on behalf of a minor, Applications for issuance of a vital record in cases in which the Bureau
of Vital Statistics declines o act, such as a request for a delayed certificate of birth, shall be filed in
the Law Division, Civil Fart as an action in lieu of prerogative writ, If the county of venue is
unknown, then application may be made to the Ciil Division in Mercer County on the basis of
convenience to the State Registrar. Otherwise, the action in lieu of prerogative writ shall be filed in
the county where the birth or marriage ook place.

(I} Post-Judgment Refief Relating o Incapacitated Adult Child of Parents Subject fo Family Part
Order. An action seeking 1o modify or enforce the terms of a Chancery Division, Family Part crder
addressing custody and/or parenting timefvisitation of an unemancipated minor child who was later
adjudicated incapacitated as defined in N.J.5.A, 38:1-2 after reaching age 18, shall be filed and
heard in the Chancery Division, Probate Part, If the action affects support and the incapacitated
child has not yet turned age 23, the matter shall be filed and heard in the Chancery Division, Family
Part, If the action affects support and the incapacitated child has furmed age 23, the matter shall be
filed and heard in the Chancery Division, Probate Part pursuant to R. 4:86-7A, Notwithstanding the
foregoing, when an application is filed relating to suppont of an incapacitated child over the age of
23 and either parent remains subject to a Family Part support or financial maintenance order
redated to other dependents, the support issue for the incapacitated child shall be determined in the
Chancery Division, Family Part.

(5) Law Division. All actions in the Superior Court except those encompassed by subparagraphs (1),
{2}, {3}, and (4) hereof shall be filed and heard in the Law Division, Civil Part or the Law Division,
Special Civil Part.

(b} Transfer Between Law and Chancery Division, A motion 1o transfer an action from one trial division of
the Superior Court or part thereof 1o ancther, except those actions governed by Part VI of these rules, shall
be made within 10 days after expiration of the time prescribed by R. 4:6-1 for the service of the last
permissible responsive pleading or, if the action is brought pursuant to R, 467 {summary actions), on or
befare the return date if the action is pending in the Law Division. Unless so made, objections to the trial of
the action in the division specified in the complaint are waived, but the court on its own motion may
thereafter order such ransfer, Actions transferred shall not be retransferred. The order of fransfer shall be
fided in triplcate.
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History

Source-R.R. 4:41-2, 4:41-3, 5:1-2. Paragraphs (a) and (b) amended and caption amended July 22, 1983 to be
affective September 12, 1983; new paragraph (a) adopted and paragraph (b) amended December 20, 1983 o be
effective December 31, 1983; paragraphs (a) and (b) amended November ¥, 1388 to be effective January 2, 1989;
subparagraph (a1} amended, subparagraph {a}(2) recaptioned and adopted, former subparagraphs (a)2) and
{a)(3) redesignated {a)(3) and {a}4) respectively, and subparagraph (a){4) ameanded Jure 29, 1390 fo be effective
Seplember 4, 1920; subparagraphs (a)(1). (a2} and (a}3) amended, new subparagraph {(a){4) adopied, and
formar subparagraph (aj4); amended and redesignated as subparagraph (a}5) July 27, 2018 to be effective
Seplember 1, 2018:; subparagraph (a)(4){l) amended July 15, 2024 to be effective September 1, 2024,
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Opinion

Order to Show Cause for Writ of Replevin

R. Ruggiero Williams, P.J.Ch.
|. Background

For those individuals who may never have owned a pet,
in paricular a dog, you may not understand the
importance of the court’s decision. Having had many
pets and dogs my entire [ife, | do understand why both
sides of this matter argue their cause vehemently.

Of course, | have read and considered both the law and
facts submitted by both sides and will give you my
analysizs of that and the reasons for my opinion in written
form and posted on the internet. However, | also thought
it appropriate (o say something to the parties to let them
krnow | truly appreciate their plight. | found a guote from
Henry David Thoreau that seemed to caplure the heart
of the struggle. He said, "It often happens that a man is
more humanly related to a cat or dog than any human
being.”

With this in mind, the court understands the facts 1o b
as follows:

Annabelle Arguells (hereinafter "Plaintiff™) resides in
Kenner, Louisiana with her two beagles and her Graat
Dane Chopper. [*2] On August 29, 20035, Plaintiff was
forced to immediately evacuale her home and
temporarily relocated to Houston, Texas due to the
arrival of Hurricane Katrina which the court can judicially
notice was a slorm of extraocrdinary strength which
caused homific devastation o the Louisiana area.
Plaintiff could nat fit her dogs into the car because it was
filled with people evacuating the area. Plaintiff had no
choice but to leave her dogs behind with plenty of food
and water. Approximately, one week after Katrina hit,
Plaintiff returmed home to collect her pets and move
them to Lamar-Dixon, a temporary animal shelter in
Prairigville, Louisiana.

On September T, 2005 Plaintiff dropped off her dogs at
Lamar-Dixon Shelter and filled out the necessary
papersork. On September 20, 2005, Plaintiff received a
phone call from a Lamar-Dixon volunteer at her sister’s
home in Houston, Texas regarding Chopper. The
voluntesr stated that Lamar-Dixon was having a difficult
time keeping Chopper from wandering around the
facility. Plaintiff said that she hoped fo refurn o pick up
Chopper in two weeks. The Lamar-Dixon wolunieer
agread 10 hold on o Chopper and said thal the shelter
would contact Plaintiff [*3] if they could not house the

dog any longer,

Less than two weeks later Plaintiff amived at Lamar-
Dixon 1o pick up her dogs. Plaintiff was unable 1o locate
any of her dogs. However, Lamar-Dixon was able o
locate her dogs through their computer tracking systam,
According to the computer, Chopper was still being held
at Lamar-Dixon, Plaintiffs two beagles were at the
Louisiana Society for the Prevention of Cruelty to
Animals (hereinafler "LASPCA”).
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Plaintiff recovered her two beagles. However, despite
numercus searches at Lamar-Dixon, she was unable o
locate Chopper, LAPSCA spent several weeks assisting
Plaintiff in the search for Chopper, but o no avai,
Plaintiff was unable to search for Chopper onling
because all of the cable and Internet access in her area
was out of service in fact lacked electricity due to
Hurricana Katrina.

On Movember 10, 2005, the Humane Society of the
United States [hereinafler "HSUS") began to assist
Plaintiff in localing Chopper, HSUS located Chopper
through People for Animals in Hillside, New Jersey,
which ultimately tracked Chopper to Pamela Behmke
{hereinafter "Defendant”). People for Animals sheltered
Chopper to ease the burden on Lamar-Dixon, which had
["4] an owverabundance of animals because of the
extreame devastation causad by Hurricane Katrina,

Plaintiff attempted to retrieve Chopper from Defendant,
However, Defendant refused fo return Chopper, Plaintiff
instittied this Order to Show Cause and writ of replevin
for the return of her dog.

. Plaintifs-Posificn

Chopper is considered a chatiel under the law, but is
also the pet of a grieved owner who has been denied
possession of a companion animal by Defendani. It is
clear that Plaintiff never intended to abandon Chopper
or give up ownership. Plaintiff signed a bailment
agreament with Lamar-Dixon fo hold on to Chopper until
Plaintiff could refurn fo her home. In order for the
possessor of the chatiel (o divest the true owner of fitle,
the chattel would have had to either have been
abandoned, or the demand for possession by the true
awner had o have been made after the expiration of the
six year statute of limitations.

By no fault of Plaintiff, the whereabouts of Chopper
were undetermined before the expiration of the October
15, 2005 deadline set forth in the Memorandum of
Understanding between People for Animals and
HSUS/ASPCA. Defendant does not have the right fo
keep Chopper as Plaintiff [*5] is the frue owner,

Plaintiff has shown that she is eniitled to exclusive
possession of Chopper and that her demand for his
refurn has been refused, Therefore, this Court should
grant Flaintiffs order to show cause for a writ of
replevin,

I, Defendant's-Opponent’s Position

Plaintiff signed an animal intake form with Lamar-Dixon,

which required her to claim Chopper within fifteen days,
After that time period, Lamar-Dixon had the legal option
of adopling Chopper to Defendant, Pecple for Animals
entered into an agreement with HSUS and LASPCA
which set a deadline of Ociober 15, 2005 to reclaim
Chopper. On October 18, 2005 People for Animals
neutered Chopper. Defendant adopled the dog on
October 23, 2005.

Pursuant to the intake form Lamar-Dikon was permitted
to put Chopper up for adoption on September 22, 2005
if Plaintiff failed o claim the dog. Plaintiff failed fo make
a request to retrieve Chopper within the allotted time
peried, Chopper was placed on petfinder.com and
Plaimtiff could have called HEUES to find out the location
of the dog.

Moreover, Plaintiff failed 1o demonsirate that the dog is
Chopper. People for Animals advised Defendant that
the dog’s name is Pluto. Many animals were [*6] given
the same identification number. Therefore, this Court
should deny Plaintiffs order to show cause for replevin
and dismiss the lawsuil.

. Decizion

Let me first say as | have in the past in Chancery, | am
faced with a situation where both sides did nothing
wrong, Actions for replevin are typically filed in the Law
Division, Howewer, the Chancery Division “has
jurisdiction to emforce the resfitution or delivery of a
specific chattel which has a peculiar ariificial value and
for which, therefore, adequate compensation cannat be
abtained at law.” Burr v, Bloomsburg, 101 M.J, Eq. 615,
128 A. B7G (Ch. Div. 1927). Here, Plaintiff seeks the
return of her Greal Dane Chopper. This Courl takes
judicial notice of the fact that very few possessions, if
any, have more sentimental and therefore peculiar
artificial value than a pet, which also serves as a
companion to its owner. Therefore, this equitable
replevin action has been properly filed in the Chancery
Divigion, R, 4:61-1 states in relevant part;

A writ of replevin shall issue only upon court order
on maotion of a pary claiming the rght to
possession of chatiels, ... The molion shall be
granted only upon the court's finding, based on the
moving [*7] papers, any opposing affidavits which
have been filed, and any testimony ... that there is a
probability that final judgment will be rendered in
favor of the movani.

N.J.S A 2B:50-1 states in relevant part:
A person seeking recovery of goods wrongly held
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by anather may bring an action for replevin in the
Superior Court. If the person establishes the cause
of action, the court shall enter an order graniing
POSSESSIOn,

N.JS A 2814-1 states in relevant part;

Every acltion at law for ... replevin of goods or
chatiels ... shall be commenced within & years next
after the cause of any such action shall have
accrued.

Therefare, Plaintifi must show that there is a probability

that she will be declared Chopper's legitlimate cwner,

N.JSA 2C20-1 states in relevant part:
"Property”™ means anything of value, including ...
caplured or domestic animals "Domestic
companion animal” means any animal commonky
referred to as a pet or one that has been bought,
bred, raised or otherwise acquired, in accordance
with local ordinances and State and federal law for
the primary purpose of providing companionship o
the owner, rather than for business or agricultural
PUrposes,

Moreover, pursuant to Louisiana [*8] law domestic
animals, even if lost, are privately owned. See Peloguin
v. Calcasiev Pansh Police Jwy, 367 So2d 1246
(La.App. 3d Cir. 1979), Accordingly, the caplor of such
animals does nol acquire cwnership by occupancy, Id;
see also La. Civ.Code Ann. Art. 3417. Therefore,
Chopper is the property of its owner pursuant to New
Jersey and Louisiana Law. N.JS5A. 46:30C-1 defines
abandoned property as “property of which the owner
has intentionally given up possession under
circumstances evincing intent to give up ownership.”
There is no indication that Plaintiff intended to abandon
Chopper, The facls are quite o the contrany, Plaintiff
took every reasanable step to attempt to track down her
dog afier Lamar-Dixon failed 1o deliver it 1o her when
she arrived io pick it up and continued to this day by the
filing of this lawsuit. Clearly, such acts defeat any
assertion of abandonment.

A bailment agreement "is created when personal
property is delivered by one person info the possession
of ancther person in trust for a specific purpose, under
an agreement that the propery will be refurned to the
owmer, or accounted for, or kept for the owner to reclaim
it, when the purpose is accomplished.” [*8] Sgro v
Gefty Pelrolewm Corp., 854 FSupp. 11684, 1174-75
{D.M.J, 1984} see also Cerreta v. Kinney Corp,, 50 N.J.
Super. 514, 517, 142 A2d 917 (App.Div.1958). A
bailment is & type of conmtract. See Saltiel v GSI

Consultants, Inc., 170 N.J. 297, 311-12, 788 A.2d 268
(2002).

Here, Plaintiffs intake agreement with Lamar-Dixon

constitutes a bailment contract and stales in relevant

part:
| hereby acknowledge and agree that the Louisiana
SPCA is a temporary shelter for displaced animals
in this time of crisis. Owners of displaced animals
will have 15 days to contact the LAYSPCA andior
claim their displaced pets; whereupon, at the end of
the 15 days, the unclaimed animals will be adopted
out or dizposed of as is deemed necessary by the
LASPCA,

In addition to the above provision, Plaintiff made the
following handwritten notation on Choppers intake form:

Meed temporary housing for approx. 1 ma. Family
wants 1o move back when their home in N.O. area
is habitable, Call if sheller closes; dogs will be
picked up. (emphasis added).

Plaintiff provided Lamar-Dixon with her sister's phone
number in Houston, Texas, Pursuant fo the typed clause
of the intake agreement, Plaintiff had until September
22, 2005 to contact Lamar-Dixon [*10] about her dogs.
However, pursuant to Plaintiffs handwritten nofe, she
had wnlil Ociober 7, 2005 to contact Lamar-Dixon,
Moreover, Plaintiff specifically instructed Lamar-Dixon to
contract her if there was a problem with Chopper, so
she could pick him up,

Lamar-Dixon never crossed out Plaintiffs handwritten
clauses or otherwise indicated that it rejected those
terms, "A coniract arises from offer and acceptance, and
must be sufficiently definite that the performance to be
rendered by each parly cam be ascerained with
reasonable certainty.” Weichert Co. Realtors v. Ryan,
128 M.J. 427, 435 608 A2d 280 (1992). "Thus, if
parties agree on essential terms and manifest an
intention to be bound by those terms, they have created
an enforceable contraclt” Id. Moreover, "[wlhere an
offeree fails to reply to an offer, his silence and inaction
operate as an acceptance ... [if] an offeree takes the
benefit of offered services with reasonable opportunity
to reject them and reason to kmow that they were
offered with the expeciation of compensation.” Id.

Lamar-Dixon accepled the handwritten clauses whan it
took im Chopper with the intake form. Lamar-Dixon had
every opportunity fo cross oul Plaintiffs handwritten
[*11] clause instructing the shelter to call her if it could
no lenger house Chopper, but failed to do so, Moreover,
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on September 20, 2005, a Lamar-Dixon representative
telephoned Plaintiff and promised to hold on to Chopper
for af least two weeks, The Lamar-Dixon representative
stated that the shelter would contact Plaintiff if they
could no longer house the dog. Plaintiff justifiably relied
on this oral promise as it was consistent with the
contract between the parties. Lamar-Dixon failed o
locate Chopper when Plaintiff arrived at the shelter less
than two weeks later,

Defendant relies heavily on the Memorandum of
Understanding and Minimum Requirements for Satedlite
Sheltering of Katrina Animal Evacuees contract between
People for Animals and HSUS, which states in relevant
part;

Animals must be held at the sheltering facility until
Seplember 30, 2005, Animals can be placed in
foster homes after September 30, 2005 and must
be held in foster homes until Oclober 15, 2005, I
an owner comes forward af any time during this
fime perod o reclaim their pel then i must be
refurned to the owner. ... On October 16th, the
unclaimed animals shall become the property of the
Sateliite Shelter, (emphasis [*12] added).

“The usual grounds for rescission [or cancellation of a
contract] are fraud, mutual mistake, undue influence,
duress, lack of mental capacity, intoxication or
inadequacy of consideration.” Feighner v. Saufer, 258
M.J Super. 583, 590, 614 A2d 1071 (App.Div.1992),
The Memorandum of Understanding agreement
between People for Animals and HSUS was based
upon a mutual mistake, "The doctrine of mutual mistake
applies when a mistake was mutual in that both parties
were labaring under the same misapprehension as o [a)
particular, essential fact.” Bornco Pelral, fnc. v. Epsiein,
115 W.J. 598, 608, 560 A.2d 655 (1989), "In evaluating
claims of mutual mistake ... 8 courl necessarly must
look beyond the four corners of the contract,” Conforti v,
Guligdiz, 128 N.J. 318, 327, 608 A.2d 225 (1992),

As discussed above, Lamar-Dixon had no right o
transfer Chopper before contacting Plaintiff pursuant to
the terms of their contract. Plaintiff arrived at Lamar-
Dixon fo pick up Chopper less than two weeks after a
shelter representative assured her that they would hold
on to the Great Dane for a1 least that amount of time.
The Memorandum of Understanding should not have
been entered into without first contacting Plaintiff,
Lamar-Dixon failed ["13]Jto do so. Moreover, the
certification of Diane Guillaume from People for Animals
states that the organization would not have agreed lo

assist with these animals if the holding period went
beyond Oclober 15, 2005. This indicates that People for
Animals was unaware that Lamar-Dixon had promised
to contact Plaintiff before putting Chopper up for
adoption, Therefore, People for Animals and HSUS
entered into the Memorandum of Understanding
agreement based upon the mutual mistake thal they
had the right to take Chopper and put him wp for
adoption without contacting Plaintiff and assuming he
was unclaimed. In fact, he was unable to be claimed by
his rightful owner as of the dates in the Memo of
Uinderstanding., Accordingly, this uses its equitable
power fto cancel the agreement between H3US and
People for Animals,

Therefore, even if the Memorandum of Understanding
agreement was entered into legitimately, Plaintiff
atternpted to reclaim Chopper in late Seplember before
the October 15, 2005 deadline. In late September,
Lamar-Dixon incorrectly informed Plaintiff that it still had
Chopper. Thereafter, Plaintiff wundertook reasonable
steps to Iny to locale her pet. Plaintif conducted
numercus searches [M14] at Lamar-Dixon and solicited
the help of LAPSCA, who could not locate Chopper,
Plaintiff also sclicited the help of the Ascension Parish
Animal Shelter in Louisiana and Animal Rescue in EI
Paso, Texas in her search for Chopper, To expect
Plaintiff o conduct an online search for Chopper in an
area of the country which to date has not fully been
restored fo its pre-siorm condition with areas still lacking
in electricity is a preposterous argument.

Despite Plaintiffs diligent efforts, she was unable o
locate Chopper until H3US tracked the Great Dane o
Defendant through People for Animals an Nowvember 10,
2005, Clearly, Plaintiff came forward 1o reclaim Chopper
before the October 15, deadliine outlined in the
Memorandum of Understanding agreement. Plaintiff
would have recovered Chopper pricr to that deadline if
Lamar-Dixon had been able to iell her where her pet
was when she showed up at the shelter 1o refreve him
in late Seplembar, Plaintiffs inability to recover Chopper
prior to the October 15, 2005 deadline was due io
Lamar-Dixon’s mistake and through no fault of her own.
Therefore, Plaintiff would be able to recover Chopper
even if this Courl upheld the Memorandum of
Understanding [*15] agreement.

Defendant claims that Plaintifi has failed o prove that
the Greal Dane in question is Chopper. As discussed
above, R, 4:61-1 requires that Plaintiff demonstrate a
probability that final judgment will be rendered in her
fawor, Nancy Lawson of HSUS cerifies thal Chopper
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had a Lamar-Dixon identification number of 0001-1931.
Mz, Lawson then searched the HSUS spreadsheets and
determined that Chopper was transported to People for
Animals. Ms. Lawson physically located People for
Animal's fransport bkog and confirmed thal  the
organization took Chopper. Moreover, Ms. Lawson
logged on to petfinder.com, which also listed Chopper
as being located at the People for Animals Satedlite
Sheller. Defendant also admits that the Great Dane was
listed on petfinder.com.

Defendant argues that the dog did not come with any
dog tag or collar other than the one provided by People
for Animais and his name was listed as Pluto.
Defendant’s argument fails to demonstrate that the dog
iz not Chopper, Moreover, Chopper was moved from
Louisiana to Mew Jersey and was oul of Plaintiffs
possession for over a month before Defendant adopted
the dog. Therefore, there was plenty of time for the
collar to be misplaced.

The [*16] argumeant that Lamar-Dison reused the
LA3S3T identificatton number fails because Choppers
idenfification number was 0001-1931, Ms. Lawsaon
certified that she tracked a dog to Missouri with the tag
number LA3537T. However, this dog was not Chopper
and Ms. Lawson later determined that Datamax had
given her the LA3S3T number in emor, The mik-up
occurred because petfinder.com listed the same dog
twice in two different records.

Ms. Lawson certifies that no other dog was given
Chopper's ID tag of 0001-1931, The closest
identification tags are a LA1831, which belongs to a
Neopaolitan Mastiff that has been reunited with his cwner
in New Orleans and a BF1831, which belongs to a tan
shepherd/husky mix located in an emergency shelter in
Tylertown, Mississippi. Clearly, these two dogs are not
Plaintiffs Great Dane. The court is satisfied that any
caonfusion regarding Chopper's ID # has been explained
by Ms. Lawson.

This Court also finds unpersuasive the asserfion that the
Great Dane failed to respond when Defendant called the
name "Chopper.” There could be many reasons why a
dog will not respond to its name. This Court cannot be
cerfain that Defendant called Chopper's name loud
enough for the dog [*17] to hear her. Moreover, it is
possibie that Chopper failed to respond because he was
tired, untrained or just unfamiliar with the Defendant,

However, Defendant's adoption agreement lists the
Great Dane as being a three-year old male named
Pluto. According to Plaintiff, Chopper is approximately

eighteen months cld. People for Animal's representative
Diane Guillaume certifies that on her return to MNew
Jersey much of the paperwork was smudged from the
heavy rains of Hurricane Rita. As a result, People for
Animals had to re-vaccinate some animals due to the
missing documentation in fact they did not have
paperwork for Chopper until Movember, FPeople for
Animals did not have Chopper's SPCA documentation
until November, so perhaps the Great Dane was given
the name "Plutc” and the fictitious age of three years,
Neither party has provided this Court with any evidence
that the Great Dane in question onginally belonged to
anyone other than FPlaintiff. Moreover, Plaintiff has
presented the court with a cerification from a Great
Dane Breeder that her son purchased a dane from him,
Moreover, at oral argument, scars were demonstrated to
the Court on Chopper's legs that were clearly visible,
This has [*18] been argued as an identifying feature by
the Plaintiff throughout this case,

The Court must say that, even if it were to find all of the
Contracts valid insofar as they allowed for the dog's
transpori and adoption, they would be invalidated by this
court of equity. Even a contract fairly procured must not
advance injustice or hardship, Plummer v. Keppler, 26
N.J. Eg. 481 (1975). A decree rendered musi operale
without injustice or oppression o either Plaintiff or
Defendant. Clayfon Holding Corp v. Keuffel & Esser
Co., 113 N.J. Super 30, 53, 272 A.2d 565 (1871),

One of the well known equitable maxims is that equity
will not knowingly become an instrument of injuslice,
The court is aware that a dog under the law is
considered a chatiel under the law and has as it must
do, analyzed the relevant law in that area,

However, it is important o note that Ms. Lawson of the
Humane Society of the U.S5. states in her supplemental
certification that the timeframe for Plaintiff's search was
not unusual, For that very reason, the HSUS, the
ASPCA, United Animal MNations, and Best Friends
Animal Society requested receiving agencies such as
People for Animals extend their helding period unfil at
least November 13, and [*19] preferably December 15,
2005. The court understands that due to the extent of
the catasirophe, animal shelters perform an important
service and cannot hold all the street strays and animals
impounded because of violations or abuse and neglect.
This is just not comparable to an everyday situation in
the wake of a national disaster, This is a court of equity
and the equilies demand this situation be considered
beyond the strict confines of the law and exercise
discretion guided by compassion. If this were a lost



2006 N.J. Super. Unpub. LEXIS 2977, *19

child, reunited with its parents who searched for i, no
ane would question the decision of the refurn,

It is a bittersweel decision the court makes today. On
one hand, the court believes it rightfully reunites a
woman who has been through a terrible tragedy, the
likes of which few other Americans have had the
misfortune o experience, Perhaps this court's decision
will play a part in helping fo rebuild her life.

Howewver, the court also realizes that the Defendants
have become wvery attached to the dog and
unfortunately, today's decision may cause them great
sadness. There i3 no way to reconcile the two effects.
The Defendant has performed a kind deed and played
an important role [*20] in Chopper's life, She should be
thanked for helping him when he needed help, | do
know that every dog breed has a rescue cite and there
is one for great danes, Ferhaps the Defendanis love
and kindness can be showered upon anciher needy
dog. | wish both sides the best of luck,

Accordingly, Plaintiff's order to show cause for a writ of
replevin is hereby Granted, Chopper will be returned fo
the Plaintiff in Louisiana.
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Opinion

PER CURIAM

Plaintiff appeals from a Seplember 24, 2019 order
dismissing his claims with prejudica for failure to state a

"Weterinary Services of New Jersey, P.C., ditva Red Bank
Veterinary Hospial and Weterinary Specialists of North
America, LLC, dbla Compassion First Pet Hospital, FP/A
Compassion First Pet Hospital and Red Bank Velerinary
Hospital was Incomectly pled as Compassion First Pet
Hospitals and Red Bank Velerinary Hospital,

claim wpon which relief may be granted, and a
MNovember 21, 2019 order denying his motion for
reconsideration. Plaintiff asserts that the motion judge
applied the incomect line of megligent infliction of
emational distress cases, classifying his claim against
Veterinary Services of New Jersey (VEMNJ) as a
"bystander” liability claim instead of a “direct”™ liability
claim, and thal the motion judge ered in dismissing his
remaining negligence and bailment claims. We agree
with  plaintiff, reverse and remand for further
proceadings consistent with this opinion.

In June 2014, a veterinarian diagnosed plaintiffs cat
Amar with hyperthropic obstructive cardiomycpathy®
and began receiving treatment. On June 23, 2017, Amor
became sick [*2] and was “completely limp® with
ragged breathing. Plaintiff transported Amor to the Red
Bank Veterimary Hospital (REBVH), where a veterinarian
explained that Amor had “"saddle thrombus™® which
necessitated euthanization. Plaintiff, who was overcome
with emotion, was permitted to say goodbye to Amor,
After Amor passed, plaintiff "was loudly crying and

*Hyperthropic cardiomyopathy is "one of the most commonly
encountered hean disease In cals® and Is s charactenzed by
an abnormal thickening . . . of one of several areas of the
wialls of the hean, usually of the left ventricle.” Eric de Madron,
Hyperthropie Cardiomyopathy in Cats, Am. Coll of Veterinary
intemal  Medicing (2004}  hitpshwww, Scvim.ongAninal-
Ownersdanimal- EducationHealth-F a0t

Sheets CardiclogyiHyperrophic-Cardiomyopathy-in-Cals,

3 Saddie thrombus, or “feline aortic thromboembolism (FATE) .
.. = 8 senous and sometimes fatal heart disease in cats® that
=affects as many a3 [bwenly-fve percen] of cals with
hypertivopic cardiomyopathyl.]” Saddle Thrombus: Aortic
Blood Clols in Cals. Caliealth, hitps:fweaw, cathealth, comicat-
heafthcardlovascalan? 194- aortic-throm boermbolis m-in-cats
(fast visited Mar, 1, 2021}, "FATE ocours when a bliood clot
forms, wsually in the heart, then breaks loose™ and
subsequently "enters the circulation bul eventually gets siuck,
causkng a blockage.” id
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exclaiming lo [RBVH] staff how Amor had saved his
family when [his] sisler died." A nurse brought plaintiff
Amor's body wrapped in a fowel, which plaintiff began
speaking and singing to for some time before the
veterinanan came to retrieve the body.

The wveterinarian informed plaintiff that during the
euthanization, Amor bit cne of the nurses and, pursuant
to stale law, 8 "brain fissue sample™ was required o
determine whether Amor had rabies. Plaintiff provided
the wveterinarian with Amor's vaccination records and
explained that Amor was “strictly an indoor cat” that was
"never outdoors or oulside of plaintiffs aparment or
even walked on a leash or left alene on the sireets.”
Plaintiff requested that the [*3] RBVH wveterinarian
speak with Amor's primary wveterinarian, which the
RBVYH veterinarian refused o do, The veterinarian also
refused o review the waccination records plaintiff
provided, Plaintiff asked the weterinarian to relay this
information fo the nurse who Amar bit later expressed
her appreciation and refief,

The wveterinarian informed plaintiff that Amor's body
would be released the following day to the Hamilton Pet
Meadow for cremation per plaintiffs request. Plaintiff
informed the veterinarian that he intended 1o display
Amar's body for viewing prior to cremation. Plaintiff paid
the veterinary bill and signed the necessary documents
authorizing Amaor's cremation, but "[alt no time did the
[REVH] veterinarian or any other staff disclose anything
to [plaintiff] other than that the law required a brain
tissue sample be sent for rabies testing.”

On June 26 2017, the weterinarian left plaintiff a
vaicemail informing him that Amor's body could not be
released until the rabies testing was complete, Plaintiff
refurned the veterinarians phone call and they spoke
about Amor's ilinesses and the delay in cremation. At no
point did the wveterinarian explain to plaintif what a
“brain tissue [*4] sample” entailed.

On June 28, 2017, RBVH contacted plaintiff to comfirm
that Amor had returned a negative rabies test result and
that his body was being released to the Hamilton Pet
Meadow. Plaintiff again requesied a personal viewing of
the body, which the RBVH employee made a note of
and simultanecusly advised plaintiff to speak with the
Hamilton Pet Meadow. After speaking with the Hamilton
Pet Meadow, plaintiff scheduled Amor's viewing for June
30, 2017,

At Amor's viewing, plaintiff discovered that Amor had
been decapitated. Plaintiff called REVH demanding o
know why he was not informed that Amor would be

decapitated, and an REVH employee referred plaintiff o
the New Jersey Depariment of Health [DOH} and
provided him Amor's case number, The DOH confirmed
that Amor's head had already been disposed of as
medical waste, Plaintiff became extremely emotional,
and went “into a state of shock, crying and screaming in
Hamilton Pet Meadow in front of staff and clientele” and
“told anyone in earshol what [RBVH] had donel]
Plaintiff called the Ilocal police depariment and
requested fo be connecled to grief counseling services,
The police depariment sent two officers to check on
plaintiff [*5] before determining that he was in no
immediate danger but provided him with counseling
hotline phone numbers before leaving.

Plaintiff again called RBVH to ask why he was not
informed that Amor would be decapitated, and his head
disposed of in the process of the rabies testing. A RBVH
employee informed plaintiff that “there were ways o
take a brain fissue sample without decapitating the
bedy, but that [REVH] always simply "sends the whole
head,”™ Flaintiff was nol informed that there were
allernate ways for a brain tissue sample to be taken to
test for rabies or that the head could be returned after
the testing was completed. The employee informed
plaintiff that “the reason the wvelerinaran and [REVH]
concealed the truth of the nature of the test was that
‘doctors don't usually tell people because they think the
animal is going for cremation, and they don want o
upset anyone.™

The Veterinary FProcedures for Handling Rabies
Situations (VMeterinary Procedures for Rabies) stales
that *[ijn situations where the animal owner is upset that
hiser pet will be decapilated for rabies fesfing,
practitioners can remove the brain, submit it for testing,
and return the body of the animal to the [*6] owner in
{almost) intact condition.™ Al no point did RBVH offer
plaintiff this oplion.

As a result of the decapitation, plaintiff "developed a
suite of seveare mantal health preblems . . . suchas . . .
the need for ongoing professional counseling and

* Velermary Procedures for Handing Rabies Sifuations, New
Jersgy  Deparfment of  Health 2 (June  2077),
it anisy.ng govihealthicidocumentafoplcairabieaipro_han
dling_rabid_ani mals.pdf, We may consider “allegations in the
comgplaint, exhibits attached to the complaint, matters of public
record, and documents that farm the basts of a claim.” Banco
Popwar N. Am., 184 N.J. at 183 (citation omitted). As a
document published by the DOH, it s a “matter of public
record,”
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medications, ingsomnia, the inability fo work, cutbursis of
anger, flashbacks, hypervigilance, panic attacks,
nighimares, depression and anxiely, suicidal ideation,
and impulses toward self-harm,” among other health
IssUEs,

On June 28, 2018, plaintiff filed his complaint consisiing
of one count of negligent infliction of emational distress,
six counts of negligence, and one count of bailment. On
Auvgust 20, 2019, VSNJ filed a motion o dismiss for
failure to state a claim pursuant io Rwe 4:6-2{e).

On September 13, 2019, the mation judge conducted
oral argument, and on September 24, 2019, dismissed
plaintiffs complaint with prejudice, Plaintiff subsequently
filed a motion for reconsideration on October 14, 2013,
which the judge denied.

On appeal, plaintiff raises the following points for this
court's consideration;

POINT I

THE [MOTION JUDGE] APPLIED THE WRONG
LEGAL STANDARD [*7] IN ANALYZING THE
SUFFICIENCY OF  PLAINTIFF'S  CLAIM:
PLAINTIFF'S [NEGLIGENT INFLICTION OF
EMOTIONAL DISTRESS] CLAIM FALLS UNDER
THE "DIRECT DUTY" LINE OF [NEGLIGENT
INFLICTION OF EMOTIONAL DISTRESS] CASES,
RATHER THAN THE SUBSET OF CASES
WHERE A PLAINTIFF MAY RECOVER FOR
WITNESSING THE DEATH OF A LOVED ONE
(SO-CALLED  "BYSTANDER LIABILITY"
CASES.).]

FPOINT I
PLAINTIFF HAS A VALID DIRECT MEGLIGENT
INFLICTION OF EMOTIONAL DISTRESS CLAIM.

POINT I
FLAINTIFFS OTHER CAUSES OF ACTION
SHOULD HAVE SURVIVED A MOTION TO
DISMISS,

This court reviews a molion judge's grant of a motion 1o
dismiss for failure 1o state a claim de nove. Wrenden v.
Township of Lafayeffe, 436 N.J, Super. 117, 124 (App.
Diw. 2014). The court's review ™is limited o examining
the legal sufficiency of the facts alleged on the face of
the complaint],]' and, in determining whether dismissal
under Rwle 4:6-2(e} is warranted, the court should not
concern itself with plaintifif's] ability to prove [his]
allegations.” M, at 124-25 (first alteration in criginal)

{quoting Printing Mar-Mormistown v. Sharp Elecs. Corp.,
116 N.J, 730, 748, 563 A.2d 31 (1989)).

We must "assume the facts as asserted by plaintiff are
true” and give plaintiff "the benefit of all inferences that
may be drawn in [his] favor.” Banco Popular N. Am, v,
Gandi, 184 N.J. 161, 166, 876 A.2d 253 (2003) (quoting
Velantzas v. Colgate-Palmolive Co., 108 N.J, 189, 182,
536 A.2d 237 (1988)). Plaintiff must plead "facts and . . .
some detail of the cause of action[.]” something more
than conclusory [*8] allegations to support  his
complaint, Printing Mart-Morristown, 116 N.J. at T&8. If
"a generous reading of the allegations does not reveal a
legal basis for recovery[,]” the motion to dismiss should
be granted. Edwards v. Prudential Prop. & Cas. Cao.,
357 N.J. Super. 198, 202, 814 A.2d 1115 {App. Div.
2003).

We begin by addressing plaintiffs first contention that
the motion judge applied the wrong legal standard by
analyzing plaintiffs negligent inflicion of emotional
distress as a “bystander” negligent infliction of emotional
distress claim, as established in Porlee v. Jaffee, 84
M.J, B8, 417 A.2d 521 (1980), and limited in McDougail
v. Lamm, 211 N.J. 203, 48 A.3d 312 (2012), as opposed
to a “direct” negligent infliction of emotional distress
claim. Defendants reiterate their contention that the
motion judge properly analyzed plaintiffs claim as a
"bystander” claim which is barred by McDougall,

"Our courts have recognized two types of tortious
conduct that support a claim for negligent infliction of
emational distress.” fnnes v. Marzanc-Lesnevich, 435
N.J. Super. 198, 236, 87 A.3d 773 (App. Div. 2014),
First, "[a] claim of direct, negligent infliction of emotional
distress,” can exist where fthe plaintifi claims
proximately-caused damages as a result of the breach
of a duty owed by the defendant” fbid (gquoling
Lascurain v. City of Newark, 348 N.J. Super. 231, 277,
793 A2d 731 (App. Div. 2002)). Second, a bystander
claim of negligent infliction of emotional distress “first
recognized in Portee , , , exists if the plaintiff wilnessed
the death or serious physical injury of [*8] another, with
whom he shares a martal or intimate, familial
refationship, 83 the resull of the defendant’s
negligence.” Ibig, (citing McDougall, 211 N.J. at 214-15),

In Portee, plaintiffs seven-year-cld son became trapped
between the outer door and wall of an elevator shaft,
which dragged him as it rose to the third floor of the
apartment building, B4 M.J. at 81, Plaintiff watched for
four and a half hours while her son "moaned, cried out
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and flailed his arms” as police officers attempted to free
him, fbid. Officers were unable fo rescue plainiiffs somn,
who "died while still trapped, his mother a helpless
observer.” lbid. As a result, plaintiff "became severely
depressed and setiously self-destructive,” culminating in
an attermpt fo take her own life, /bid Plaintiff required
surgery io repair the wound from the attempled suicide,
and afterwards “required considerable physical therapy
and received extensive counseling and
psychotherapy o help overcome the mental and
emational problems caused by her son's death.” i at
91-92.

The frial judge rejected plaintiffs liability claim, and the
Court direcily certified the case and reversed, Id. at 90,
The Court arliculated a four-facior test for bystander
negligent infliction of emotional distress [*10] claims:
"{1) the death or serious physical injury of amoiher
caused by defendant’s negligence; (2} a marital or
infimate, familial relationship betaeen plaintiff and the
injured person; (3) observation of the death or injury at
the sceme of the accident; and (4) resulting severs
emational distress.” Id, at 101. These claims have been
limited fto relationships with & "plain and obvious
emational bond™ such as between a plaintiff and a
"parent, child, spouse ar an individual with whom ong
shares a marital-like or intimate familial relationship[.]"
MeDowgall, 211 N.J, at 229,

In McDougall, the Count declined to extend Forfee o
circumstances where a plaintifl withessed the death of a
pet, Id. at 230, There, plaintiff was walking her small dog
when a larger dog belonging to a defendant ran out from
defendant’s house and “grabbed plaintiffs dog by the
neck, picked it up and shook it several times before
dropping it and returning to defendant’s yard.” id. at 208.
Plaintiff alleged that “as a result of witnessing the events
up to and including the dog's death, she suffered
significant and confinuing emotional distress and
discomfort and demanded damages for that emotional
distress.” id. at 209, The Court affirmed the trial judge’s
dismissal, finding that [*11] there was not sufficient
foreseeability for such a claim, id. at 227, that it was
inconsistent with existing statutory causes of action, id
at 228, that damages would exceed the value of the pet,
id. at 228-29, that allowing such a claim would
unreasonably expand the reach of bystander Rability, id
at 229, and that permitting recovery for witnessing the
death of a pet would "open the door to claims that
attachmenis 1o inanimate forms of property should
likewise be honored,” id. at 229-230.

Im contrast, a direct claim of negligent infliction of

emational distress "can be understood as negligent
conduct that is the proximale cause of emotional
disfress in a person fo whom the actor owes a legal duty
to exercise reasonable care.” Decker, 116 N.J. at 429,
To establish a direct claim of negligent infliction of
emational  distress, a plaintiff must establish "{a)
defendant owed a duty of reasonable care io plaintiff;
{b) defendani breached that duty; (c) plaintiff suffered
severs emoticnal distress; and {d) defendant's breach of
duty was the proximate cause of the injury.” Russo v,
Nagel, 358 M.J. Super. 254, 269, 817 A.2d 426 (App.
Div. 2003) (citing Decker, 116 N.J. at 429), "Whether the
defendant has a duty of care to the plaintiff depands on
whether it was foreseeable that the plaintiff would be
serously, mentally distressed.” id, at 263-70 (citing
Decker, 116 N.J. at 429),

Plaintiff cites [*12] Sirachan v. John F, Kennedy Mem
Hosp., 109 N.J. 523, 538 A.2d 348 (1988), for support
for his proposition that his  claim is  properly
characterized as a "direct” negligent infliction of
emational distress claim. In Strachan, plaintiffs brought
a direct liability negligent infliction of emotional distress
claim against a hospital after the hospilal failed o
remove their son, who had been declared brain-dead,
from life support upon request for three days, resulting
in "unnecessary distress at a time of profound grief.” id.
at 534. In failing to remove their son from life support
upon request, plaintiffs were forced to "continue(] to see
[their son] lying in bed, with tubes in his body, his eyes
taped shut, and foam in his mouth.” ibid. The trial judge
apphed Foree and determined that even if it could be
said that there had been some violation of a duty owed
to plaintiffs, they are not entifled to recover for their
emational distress. ibid,

The Supreme Court reversed as o the application of
Portee. The Court acknowledged that the trial court
proceeded under "the mistaken assumplion that the
Fortee criteria were intended to cover all emotional
distress actions.” Id. at 535 The Porfee factors "were
inended o limit recovery where the plaintiff suffers
distress from witnessing [*13] an accident resulting
from the breach of a duty owed another,” ibid., and “only
when defendant's duty to the bystander originates in a
duty to a third parly,” id. at 538, But in Sfrachan,
because plaintiffs’ child was already deceased,
defendants did not breach a duly owed 1o him by failing
to remove him from life support upon plaintiffs’ request,
As a result, "[p]laintiffs’ distress . . . was not the result of
witnessing ancther's injury, but rather the result of a
breach of duty owed directly to plaintiffs,” Ibid,
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Here, similar lo Sirachan, plaintiffs cat was already
deceased, and his distress resulled from the handling of
his cat's body, failure to inform him of the possibility of
pursuing alternative procedures for testing for rabies
aside from decapitation, and disposing of his cat's head
prior to retumning the body for the viewing, And as a
result, this case i3 distinguishable from McDougall
because plaintiff is not asserting that he suffered severa
emational distress from witnessing his cat in serious
pain and ultimately dying., Plaintiffs severe emotional
disiress occurred only wupon vwviewing the cat's
decapitated body at the Hamilton Pet Meadow. Plaintiffs
negligent infliction of emotional [*14] distress claim
does not fall under "bystander” liability as enunciated in
Portee and is therefore not barred by McDougall. As a
result, we must determine whether plaintiff has stated a
direct claim of negligent infliction of emotional distress.

We next address whether, when analyzing plaintiffs
negligent infliction of emctional distress claim as a
"direct” claim, plaintiff's complaint states a claim upon
which relief may be granted.

As previously noted, to establish a "direct” claim of
negligent infliction of emotional distress, a plaintiff must
establish "(a) defendant owed a duty of reasonahble care
to plaintiff; (b) defendant breached that duty; (c) plaintiff
suffered severs emotional disiress; and (d) defendant’s
breach of duty was the proximate cause of the injury.”
Russo, 358 N.J. Super. al 269 [citing Decker, 116 N.J.
at 429}, "Whether the defendant has a duty of care to
the plaintiff depends on whether it was foreseeable that
the plaintiff would be serously, mentally distressed.” id,
at 269-70 (citing Decker, 116 N.J, at 429). "[L]iability
should depend on the defendant’s foreseeing fright or
shock severe encugh to cause substantial injury in a
person  nomally  constituted.” Gupts v, Ashs
Enterprizes, L.L.C,, 422 N.J. Super, 136, 151, 27 A.2d
853 (App. Div. 201 1) (quating Decker, 116 N.J, at 428).

"The severity of the emotional distress raises both
questions of law and [*15] fact. Thus, the judge decides
whether as a matter of law such ematicnal distress can
be found, and the jury decides whether it has in fact
been proved.” lnmes, 435 N.J. Super. al 237 (quoling
Lascuian v, Cify of Newark, 249 N.J. Super, 251, 278
(2002)). A plaintiffs emotional distress "must be
sufficiently substantial to resull in physical iliness aor
senious psychological sequetae.” /bid (quoling Aly v
Garcia, 333 N.J, Super, 185, 204, 754 A2d 1232 (App.
Diw, 20000). Qur courts have suggested thal “lack of
sleep, aggravation, headaches, and depression” are

insufficient as a matter of law to demonstrate emotional
distress without sufficient documentation, Ibhid.; see
Buckley v, Trenton Sav. Fund. Soc., 111 N.J, 355, 368-
69, 544 A.2d 857 (1888) (noting thal loss of sleep,
aggravation, headaches, and nervousness without
evidence of severity is insufficient to establish that the
mental distress was sufficiently severe); Juzwiak v. Doe,
415 N.J). Super. 442, 453, 2 A 3d 428 (App. Div. 2010}
{naoting that “weight loss, sleeplessness, anxiety and
depression” without "some cbjective documentation” is
insufficient to establish severity of emotional distress).

RBVH gwed plaintiff a duty to return his cat’s body in an
acceptable condition for the viewing at the Hamillon Pet
Meadow, It was foreseeable that plaintiff would have a
serious mental reaction to seeing his cat's decapitated
body upon arrival at the viewing. After the veterinaran
euthanized Amor, plaintiff was given the opportunity
o [*16] say goodbye, where he was "loudly crying and
exclaiming to staff how Amaor had saved his family when
[his] sister died.” Plaintiff also held Amar's bedy, "spoke
to him(] and sang to him® before the veterinarian had o
take the cat's body away. This emotional reaction
combined with the fact that RBVH was twice on natice
that plaintiff wanted io have a viewing of his cat's body
prior to cremation establishes that defendants owed
plaintiff a duty.

Defendants breached their duty to plaintiff, disregarding
this foreseeable serious mental distress, by decapitating
plaintiffs cal without fully informing him of possible
alernative lesting procedures or requesting that the
decapitated head be returned intact after testing, which
is an available procedure, The Veterinary Procedures
for Rabies provides that “[ijn situations where an animal
owmer is upset that hisfher pet will be decapitated for
rabies testing, practitioners can remove the braim,
submit it for testing, and return the body of the animal to
the cwner in [(almost) intact condition” Instead, a
technician at RBVH told plaintiff after the faci thai
"doctors don't usually tell people [about the decapitation]
because they think the animal[*17] is going for
cremation, and they dont want o upset anyone.”
Defendants were already on notice of the severs
emational reaction plaintiff had to the passing of his cat,
and that he infended to have a showing of the cat's body
at the Hamilton Pet Meadow. However, defendants
failed to properly inform plaintiff of the typical procedure
of decapitating the cat for rabies testing, failled to inform
plaintiff of the alternative festing procedure o
decapitafion, and failed to request thaf the cat's head be
returned after decapitation and prior o the showing.
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Plaintiff assers that as a result of seeing his cat’s
decapitated body, he has suffered from, amang other
things, "the need for ongoing professional counseling
and medications, insomnia, the inability to work,
outbursts of anger, flashbacks, hypervigilance, panic
attacks, nightmares, depression and anxiety, suicidal
ideation, and impulses toward self-harm{.]" Courts have
found that loss of sleep and depression without further
documentation are insufficient o show senous
emational distress; however, these cases did so at a
juncture beyond the pleading stage. See DeAngelis v.
Hi, 180 N.J. 1, 20-21, B47 A2d 1261 (summary
judgment motion); Buckley, 111 M.J. at 368 (mation for
judgment notwithstanding the [*18] verdict);, Imnes, 435
M.J, Super, at 237 (Rule 4:37-2(b) motion); Juzwiak,
415 N.J. Super, at 453 [motion to quash a subpoena),
Whether or not plaintiff will be able {o prove with further
documentation that he suffered these illnesses is yet to
be determined because there has been no discovery in
this case. We "must assume the truthfulness of the
allegations contained in  plaintififs] complaint]],”
Edwards, 357 N.J. Super. at 202, and "no{ concem
[ourself] with plaintiffs ability io prove [his] allegations,”
Wrenden, 436 N.J. Super. at 125 (quating Printing Mart-
Morrisfown, 116 N.J. at T46), To that end, plaintiff has
pleaded a direct claim of negligent infliction of emotional
distress sufficient to withstand a molion to dismiss for
failure to state a claim,

Finally, plaintiff asserts that the motion judge emed in
dismissing his remaining negligence and bailment.
Defendants assert that plaintiff has not established the
elemenis necessary for a negligence claim, denies that
plaintiffs cat has a replacement value, and denies that a
baiment relationship exisis. As to plaintiffs bailment
claim, defendants first assert that while the cat was in
their possession, they acted in accordance with the
agreement between them and plaintiff regarding the
handling of the cat's body, Second, defendants assert
that plaintiff's pleading of such a claim necessarily [*18]
defeats his other negligent infliction of emotional
distress claims because it "is an admission that [plaintiff]
believes that the cat is simply propery[.]*®

A negligence cause of action has four elements: "(1) a

iPjeading in the alternallve does nod prevent plaintdff from
stating a claim upon which relief may be granted, Rule 4:.56
permits peading in the alternative, and the sufficiency of one
claim combined with an insufficiency in an allemative does not
render a pleading Insufficient,

duty of care, (2) a breach of that duty, (3} aciual and
proximate causation, and (4} damages.” Jersey Cent,
Power & Light Co, v. Melcar Uity Co., 212 M.J. 5786,
o994, 59 A.3d 561 (2013). "In most negligence cases, the
plaintiff is not required to esiablish the applicable
standard of care.” Davis v. Brickman Landscaping, Lid.,
219 N.J. 385, 406, 93 A.3d 1173 (2014), Instead, it is
sufficient for [the] plaintiff to show what the defendant
did and what the circumstances were,” wherein the jury
would be "competent fo defermine what precaulions a
reasonably prudent [person] in the position of the
defendant would hawve taken.” M, at 406-07 (first and
second alteration in orginal) (quoting Sanzer v,
Rosenfeid, 34 N.J. 128, 134, 167 A.2d 625 (1961)).

Plaintiff assers that defendants owed him a duty, which
they breached, as io failing lo take reasonable
precautions to prevent animal bites al their faciity,
failing to ebtain plaintiffs informed consent to decapitate
his cat in order to test for rabies, failing to inform plaintiff
of the alternative procedures that could have been
utilized, and failing to inform plaintiff that his cat’s head
had been removed and not relurmed for the viewing at
Hamilton Pet Meadow, [720] He has sufficiently
pleaded that defendant's actions caused the harm
alleged, that he suffered damages, and McDougal does
not prevent defendant’s recovery as to these claims.
Plaintiff has therefore sufficiently stated daims of
negligence to withstand a motion to dismiss for fallure to
state a claim,

"A bailment may be created by contract, either express
ar implied, or by operation of law or statute.” LaPlace v,
Briere, 404 N.J. Super, 585, 398, 962 A.2d 1139 (App.
Div. 2008}, A bailor-bailes relationship is created “when
a person keaves his chatiel on the premises of another if
the latter i3 given primary control of the chattel for the
time being.™ Ibid. (quoting Moore's Trucking Co. v, Gulf
Tire & Supply Co., 18 N.J. Super. 467, 469-70, 87 A2d
441 (App. Div. 1552)). "Inherent in the bailment
relationship s the requirement that the property be
returned to the bailor, or duly accounted for by the
bailee, when fthe purpose of the baildment s
accomplished, or that it be kept until it is reclaimed by
the bailor.” Ibid. (quoting 8A Am. Jur. 2d. Bailments § 1
(1987}). Where the subject of a bailment is either not
returned, returned damaged 1o the bailor, or is lost, “the
bailor may be able to recover under theories of either
conversion or negligence.” id. at 600. After a plaintiff
establishes that a bailor-bailee relationship exists and
that there was a loss of goods while the goods wera in
the bailee's [*21] possession, "a presumption of
negligence arises, requiring the bailee to come forward
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with evidence to show that the loss did not occur
through its negligence or that it exercised due care.”
Jasphy v. Osinski, 364 N.J. Super. 13, 19 (App. Div.
2003).

Plaintiff asserls that by leaving his caf's body with
RBYH, a bailor-bailes relationship was created, and
defendant's "failjure] to prevent the avoidable loss of
[the cal's] head, and . . . faillure] fo secure the returm of
[the cat's head] where recovery was possible” violated
that relationship. Defendant acknowledges that plaintiff's
cat was within their possession with plaintiffs consent,
and their purpose was o refumn plaintiffs cat in a
condifion sufficient for a showing at Hamillon Pet
Meadow, which plaintif made known multiple times,
Defendant had the capability of ensuning that plaintiffs
cat was tested for rabies in such a way that the entire
body would be returned but failed to inform plaintiff of
that pozsibility despite plaintiff clearly informing RBWH
that he intended lo have a showing of his caf's body
prior to cremation, Because plaintiff placed his cat's
body in defendant’s primary control and defendant
returned it in @ damaged condition, plaintiff adequately
pleaded a claim [*22] of bailment.

Reversed and remanded, We do not retain junisdiction,
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Senator Raymond Lesniak is founder and President of the Lesniak Institute for American
Leadership, Kean University, in Union, New Jersey, which strives to develop the next
generation of American leaders by teaching and celebrating the principles of effective
advocacy. He is a former Senator in the New Jersey State Legislature, serving Legislative
District 20 from 1984-2018, and had District Offices in Union and Elizabeth, New Jersey.
He has been an attorney with Weiner Lesniak and served in the General Assembly from
1978-83 before being elected to the Senate in 1983.

Senator Lesniak has been Chair of the Economic Growth Committee, Vice Chair of the
Commerce Committee and a member of the Judiciary Committee. Early in his tenure, he
sponsored landmark environmental policies including the Environmental Cleanup
Responsibility Act (ECRA), the Safe Drinking Water Act and the Pesticide Control Act,
making New Jersey the first in the nation to tackle such issues. Senator Lesniak sponsored
the law to legalize sports wagering at New Jersey casinos and racetracks, and has pushed
to allow casinos in Atlantic City to expand their operations into intrastate Internet wagering.
He sponsored the repeal of the death penalty, sponsored legislation to reform the criminal
justice system, and has worked with the New Jersey Humane Society and other animal
rights advocacy organizations on bills to prevent animal cruelty, including legislation
banning the trade of ivory products, banning trophies of endangered species from entering
New Jersey, ending the sale of shark fins in the state and ending the use of wild and exotic
animals in traveling animal performance acts. Past Chair of the New Jersey Democratic
State Committee, he was also at the forefront of efforts to allow same-sex couples to marry
in New Jersey.

Senator Lesniak is the author of The Road to Abolition: How New Jersey Abolished the
Death Penalty and co-author, with Loretta Weinberg, of What’s Love Got to Do With It?: The
Case for Same-Sex Marriage. He founded The Road to Justice and Peace, a non-profit
organization devoted to promoting social justice causes in New Jersey and abroad, and
Democrats for the Soul, a social charity. Senator Lesniak is working to ban puppy mills and
gestation crates; end the bear hunt, killing contests, and unethical deer population
management strategies; and establish a Courtroom Animal Advocacy Program (CAAP) in
New Jersey. He is the recipient of numerous honors, including the Public Service Award
from the Jewish Education Center, the Paul L. Troast Award for Distinguished Public Service
from the New Jersey Business and Industry Association, and Legislator of the Year from the
Medical Society of New Jersey.

Senator Lesniak received his A.B. from Rutgers University and his J.D. from St. John’s
University School of Law. He served as a Specialist Fourth Class in the United States Army
from 1967-69.



Doris Lin is Director of Legal Affairs for the Animal Protection League of New Jersey (APLNJ)
in Glen Gardner, New Jersey, and a solo practitioner who concentrates her practice in
animal law. As an attorney, she represented NJARA and the BEAR Group in a lawsuit
against the state of New Jersey which successfully invalidated the state’s bear hunt planin
2007. She also defends the free speech rights of animal advocacy groups and individual
activists.

Admitted to practice in New Jersey, Ms. Lin has been a member of the New Jersey State Bar
Association and its Women in the Profession Section, and serves on the steering
committee of the League of Humane Voters of New Jersey. She is Past Chair of the New
Jersey State Bar Association’s Animal Law Special Committee and has worked for the
Massachusetts Institute of Technology and the United States Environmental Protection
Agency. She has worked for a variety of animal protection groups including the Bear
Education and Resource Group, the Animal Protection PAC, the Humane Society of the US,
and the Animal Welfare Institute. Ms. Lin has also founded two student animal rights
groups, and served on the Board of the Boston Vegetarian Society. She is the author of
“Bear Hunt Controversy Shines the Spotlight on New Jersey’s Wildlife Law” (New Jersey
Lawyer Magazine) and the Wildlife Protection chapter of the New Jersey Environmental Law
Handbook.

Ms. Lin received her B.S. from the Massachusetts Institute of Technology and her J.D. from
the University of Southern California Law Center.



Emerald E. Sheay, Esq. is an attorney at Gomperts McDermott & Von Ellen, LLC. Ms. Sheay
devotes her practice to family law and animal law, and has unique experience with
disputes involving the custody and time sharing of family pets. She has authored articles

on topics including family law, animal law, and empathetic lawyering in the New Jersey
Lawyer Magazine, New Jersey Family Lawyer, and the Animal Law Review. She currently sits
on the NJSBA’s Animal Law Committee as Secretary.



Paul Tartanella is Of Counsel to Crow & Cushing in Princeton, New Jersey, which focuses
in hedge funds, financial services and corporate matters. He also has a long-time
interest in animal law.

Admitted to practice in New Jersey and before the United States District Court for the
District of New Jersey, Mr. Tartanella is a former Co-Chair of the Animal Law Committee of
the New Jersey State Bar Association. He was a Partner in the Princeton law firm, Crow and
Tartanella, joined Merrill Lynch as a Director in its Alternative Investments Division in New
York City and has served as General Counsel to investment advisory firms. He has taughta
class at the Princeton Adult School on animals and the moral arc of justice.

Mr. Tartanella received his B.A. from Rutgers University and his J.D. from Rutgers University
School of Law.
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